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DECISION & ORDER

In a proceeding for the judicial dissolution of a closely-held corporation, AVC
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Services, Inc., appeals (1), as limited by its brief, from so much of an order of the

Supreme Court, Westchester County (Rudolph, J.), entered June 18, 2007, as amended by an

order of the same court entered August 15, 2007, as, upon its election to purchase the

petitioner's shares of stock in the corporation pursuant to Business Corporation Law § 1118,

denied its motion. to reject the report of a judicial hearing officer dated February 23, 2007,

recommending that the value of the petitioner's shares of stock in the corporation be fixed in

the sum of $625,000, and granted the petitioner's cross motion to confirm the report, and (2)

from a judgment of the same court entered January 29, 2008, which, upon the order,

adjudged that the fair value of the petitioner's shares of stock in the corporation is $625,000.

ORDERED that the appeal from the order is dismissed; and it is further,

ORDERED that the judgment is reversed, on the law, the motion by AVC Services,

Inc., to reject the report of the judicial hearing officer is granted, the petitioner's cross

motion to confirm the report is denied, the order entered June 18, 2007, as amended by the

order entered August 15, 2007, is modified accordingly, and the matter is remitted to the

Supreme Court, Westchester County, for a new hearing on the value of the petitioner's

shares of stock in the corporation and a new determination thereafter; and it is further, [°2

ORDERED that one bill of costs is awarded to the appellant.

The appeal from the intermediate order must be dismissed because the right of direct

appeal therefrom terminated with the entry of judgment in the proceeding (see Matter of

Aho, 39 NY2d 241, 248 ). The issues raised on the appeal from the order are brought up for

review and have been considered on the appeal from the judgment (see CPLR 5501 [a][I ]).

The petitioner is a minority shareholder of the respondent corporation, AVC Services,

Inc. (hereinafter AVC), which is a private, closely-held corporation formed to manage a

veterinary medicine practice. Following a dispute, the petitioner commenced the instant

proceeding, seeking the dissolution of AVC. After AVC elected to purchase the petitioner's

shares of stock in the corporation (hereinafter the shares) (see Business Corporation Law §

1118[a]), a valuation hearing was held before a judicial hearing officer (hereinafter JI-10) to

determine their fair value (see ,utter of Penepent Corp., 96 NY2d 186).

At the hearing, the petitioner's retained expert, Eve lunsky, testified, inter alia, that
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AVC's books and records were difficult to understand because the compensation of the

officers of the corporation was paid through a variety of companies owned by Dr. Victor

Rendano, a 50% shareholder in AVC. The JHO declined to qualify Munsky as an expert in

the valuation of businesses, and she neither determined the value of the shares, nor testified

with respect to that issue. AVC's expert testified that he had examined the financial records

provided to him by AVC"s president, and he concluded that the value of the shares was zero.

The JHO found that AVC's expert failed to address the issue of certain sums of money

paid to the various companies owned by Rendano for equipment rental, veterinarians'

salaries, and rental of the building housing AVC`s clinic. The JHO found that the petitioner's

shares were worth $625,000.

The determination. of a factfinder as to the value of a business, if it is within the range

of the testimony presented, will not be disturbed on appeal where the valuation rests

primarily on the credibility of the expert witnesses and their valuation techniques (see

Matter of Collision Depot, Kenal Motors v Zigman, 294 AD2d 497, 498; Matter of Davis v

Alpha Packaging Indus., 267 AD2d 384; Dempster v Dempster, 236 AD2d 582). Fair value,

being a question of fact, will depend upon the circumstances of each case, and there is no

single formula for mechanical application (see Matter of Seagroatt Floral Co. [Riccardi]),

78 NY2d 439; Matter of Cohen v Four Way Features, 240 AD2d 225). However, "the

method of valuation eventually adopted [must be] based upon recognized criteria and the

facts of the case"' (Matter of Gerzof v Coons, 168 AD2d 619, 620-621; quoting Taines v

Barrv One Hour Photo Process, 123 Misc 2d 529, 534; affil 108 AD2d 530).

Here, the record does not show, nor did AVC's expert explain, the financial relationship

between AVC and the various corporations owned by Rendano. The absence of this

information mares it impossible to determine what compensation was paid to the other

shareholders , which, under the circumstances of this case , is necessary in order to determine

what AVC is worth (see Matter of it falvica [Mid-Island Radiology Assoc.], 170 AD2d 681).

Therefore, the JHO properly rejected the opinion of AVC`s expert that the petitioner ' s shares

had zero value. However, the JHO did not explain how he determined that the petitioner's

shares were worth $625 ,000, nor is this figure supported by the evidence in the record. [* " I

Consequently, inasmuch as the record is insufficient to determine the value of AVC's
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shares, we remit the matter to the Supreme Court, Westchester County, for a new

hearing on the issue of the fair value of the petitioner's shares in. AVC, and a new

determination thereafter (see Cerretani v Cerretani, 221 D2d 814; Dempster v Dempster,

204 AD2d 1070; see also Garrison-Horgan v Horgan, 234 A.D2d 957).

SKELOS, J.P., LIFSON, SANTUCCI and CARNI, JJ., concur.

EN TER:

James Edward Pelzer

Clerk of the Court
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