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Decision and Order Appealed From - Hon. Kenneth W. Rudolph

dated April 21, 2009 (4-9)

To commence the statutory time
period of appeals as of right
(CPLR 5513(a]), you are advised
to serve a copy of this order,
with notice of entry, upon all
parties.

PRESENT. HON. KENNETH W. RUDOLPH
Justice

----------------------------------------------------------------------__X
IM THE MATTER OF THE APPLICATION OF
HERMAN 1. PORITZKY, HOLDER OF ONE-HALF
OF ALL OUTSTANDING SHARES ENTITLED
TO VOTE IN AN ELECTION OF DIRECTORS,

Petitioner
FOR THE DISSOLUTION OF DREAM WEAVER
RE=ALTY, INC., A DOMESTIC CORPORATION

PURSUANT TO SECTION 1104 OF THE
NEW YORK BUSINESS CORPORATION LAW,
-..__--------------------------------------------------------------------X

The following papers numbered 1 to 16 read on this petition.

FILED AND ENTERED
ON -- 2009

WESTCHESTER
COUNTY CLERK

Index No.: 1336109
Motion Date: 3/6/09

DECISION

PAPERS NUMBERED

Order to Show Cause(Verified Petition/Exhibit 1 1-3
Answer/Exhibits A-B, DeName 4-6
Reply/Affirmation in Response/Exhibits A-H, Petitioner 7-16

Upon the foregoing papers, it is ORDERED that this petition by Herman I_
Poritzky ("petitioner/Poritzky") for an order, pursuant to Business Corporation Law ("BCL")
1104 dissolving Dream Weaver Realty, Inc. ("Dream Weaver/corporation"); pursuant to
BCL 1115 and pending dissolution and winding up of Dream Weaver's affairs, enjoining,
and restraining Stephen T. DeName ("DeName), as an officer, director and shareholder
of Dream Weaver, from taking any action on behalf of Dream Weaver that is outside of the
ordinary course of Dream Weaver's regular and ordinary business activities, including but
not limited to obligating Dream Weaver to any creditor or binding it to any contractual
obligation; winding up Dream Weaver's affairs including the sale of four (4) parcels of
property or distributions in kind of Dream Weaver's assets to petitioner equitably, directing
Dream Weaver to pay and/or reimburse petitioner for his attorney's fees, costs and



disl ursenik-nts incurr'd ill connecti t with the special proceeding, enjoiwn g and re frainlrig

Der-J _rne as a persa;7 int c^restt: d .n UPe ,.^rf:)r^rcltlJn from c ndi11g Lind disbursing any

Urt rrl ';":^e3 F t ftl; td c;r I^rf=^;^r,r ty in f ''F)if^f^^ny :lfitt^rney-at-lnv.r, is dE:^;ided as follo N^.

Petro ;.ier (:lknovViedges fig<at lip and DoNarne each o-^vn ;)Ock' of Dream
`-Ve per's shr Fes , f't-;trt^ r^ r ,e i; ii. u1i.ltic-.tn f f re:ani',"I#_ aver; .<<fiirjh is in the business
of owning , dr-vjlo,; ing, improvirin, mr ting, in%,esfing in, operatingl, selling , and developing
unimproved parcel.- s of real propert a, currently Dream Weaver owns gild/or operates two
parcels of land in. Westchester County and two parcels of land in Putnam County. Grounds
for dissolution are pursuant to BCl_ 1104 (a) ., 2., and 3. based upon the following
allegations: the two (2) equal shareholders art: o divided that the requried votes by either
shareholder or directors to conduct and operate the corporation's business cannot be
obtained. The level of internal dissension between Poritzky and DeName, who has seized
control of the corporation's management, is so intense and irreconcilable that the
management of the corporation's affairs, and any votes required for the corporation's
action, are impossible to secure; election of directors cannot be held and the board has
ceased to function; annual meetings have not and cannot be called or held; and, upon
information and belief, an annual meeting has not been held for more than two (2)
consecutive years. The dissolution would be beneficial to both shareholders. The only
purpose that DeName could have in continuing the corporation is the advancement of his
own personal interests, and deriving unwarranted personal benefit, which he presently
receives and advantage at the expense of Poritzky, who is not receiving a salary or
distributions.

DeName answers contending that grounds for dissolution of the corporation
do not exist, while acknowledging that most communications between Poritzky and
DeName takes place through their respective counsel. The corporation is solvent and
liquidation of the four parcels would be harmful to the corporation and DeName in that less
money will be realized on the sale of the properties in dissolution proceedings than on
sales to third parties already negotiated and agreed to. The properties currently have a net
operating loss offers have been received for all the properties , which upon sale would net
the corporation approximately $540,000., without the necessity of judicial dissolution.

DeName alleges that judicial dissolution will irreparably harm himself and the
corporation as lower prices for the corporation 's properties will be paid than have been
offered by existing prospective purchasers following arms length negotiations . ;additionally,
Poritzky has reneged and refused to honor his word with respect to the agreements to sell
two of the properties and insists on a all or nothing agreement encompassing all four
parcels . Poritzky has violated his fiduciary obligations and has jeopardized the sale of the
corporation 's properties , which had been arranged after months of time , effort and
expense . Poritzky's bad faith and oppressive conduct warrant dismissal of this proceeding.
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DeName counterclaims for a $270,000. money judgment against Poritzky for Pdritzky's
foregoing conduct.

Poritzky replies that a deadlock exists after three years of disputes warranting
dissolution and sale of the properties by a receiver.

The Court finds that petitioner has established, on the clear record before the
Court and without the necessity of a hearing, that the corporate affairs are rife with
dissension and have ultimately resulted in a deadlock precluding the successful and
profitable conduct of the corporation's business. See, Goodman v. Lovett, 200 AD2d 670.

Poritzky's petition is granted; the corporation, Dream Weaver is dissolved.
Upon the service of a copy of this order with notice o entry by petitioner upon respondents'
attorney, the corporation shall cease operating and doing business, and it is further

ORDERED, the branch of petitioner's application seeking the appointment o
a receiver herein is granted.

Robert David Goodstein, Esq., 56 Harrison Street, New Rochelle, New York
10801, be and he hereby is appointed receiver with the ususal powers and duties to
collect and distribute the assets of said corporation, and before entering upon the
discharge of his duties, he shall execute and file with the Cier of the County of
Westchester, a surety company bond to the People of the State of New York, in the sum
o $10,000.00 to be approved by this Court, and it is further

ORDERED, that the receiver shall comply with 22 NYCRR 36.4.

ORDERED, that said receiver be and he hereby is authorized, empowered,
and directed to sell at public sale all of the property and assets of the corporation upon
such terms and conditions as are for the best interests of said receivership, and he is
hereby empowered to give to the purchaser or purchasers at such sale a good and
sufficient title to the chattels or other property sold at such sale, and it is further

ORDERED, that said receiver collect and deposit to his credit, as receiver, in
a receiver's hank account, all accounts receivable, notes and other obligations due to the
said corporation, and it is further

ORDERED, that Poritzky and/or DeName deliver to the receiver, all ledger,
cash, and account books of the corporation, and each and every document, paper, or
memoranda for examination and inspection thereof by the receiver, and it is further

-3-



OfFDERED', fit furt er appiication may b e. rmida to this Court under the.
provisions of this order L?s the re ei^'Ie7 r=,ay br-- r_ dq,isedl Lis proper and riecess pry for his
instruction in the ^md,dlistrjbuflnn o'
and any of tE l»dr hc_>reto rrra;! rarer;, ... ch a,rcf rrJti to this orrt they
necessaf and. prs:mper or the full and equitable distrrr_rution of t he assets of the corporation,
and it is further

ORDERED, that the petitioner be paid his commissions, BCL 1217 and his
disbursements out of the assets of the corporation.

The Court determines that neither Portizky nor q eName shall pay their
attorneys` fees and disbursements with corporation funds.

The foregoing constitutes the Decision and Order of this Court.

DATED: White Plains , New York
April 21, 2009

HON`*. EN 4-ETH W. R U D 0 L P H
Justice of the Supreme Court

TO: KENNETH GUNSHOR, ESQ.
Attorney for Petitioner
104 South Bedford Road, Suite 150
Mount Kisco , New York 10549

WILLIAM F. MACREERY, ESQ.
Attorney for Respondent
7 Granite Springs Road
Granite Springs , New York 14527

ROBERT DAVID GOODSTEIN, ESQ.
Receiver
56 Harrison Street
New Rochelle, New York 10801
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