Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ORIN R KI TZES | A Part 17
Justice
X | ndex
JOANNA (a/k/a NANA) LO SELLE, etc., Nunber 2778 2006
et al.
Mot i on

- against - Date Cctober 11, 2006

ARI STOTELI S (a/k/a TELLY) VAG ANDERI S Mot i on

Cal. Nunbers 47 & 48

The follow ng papers nunbered 1 to 15 read on this notion by

| oanni s Vagi anderis as executor of the Estate of Aristotelis,
a/k/a Telly Vagi anderis pursuant to CPLR 1015 to be substituted
as the party defendant.

The follow ng papers nunbered 1 to 15 read on this notion by
plaintiffs pursuant to CPLR 602 to consolidate the instant action
with the action and special proceeding entitled Vagi anderis v
Kal amaki Taverna, Inc., Suprene Court, Queens County, I|ndex No.
307/ 06 (the Vagi anderis proceeding), and for injunctive relief.

Paper s
Nunber ed
Notice of Motion - Affidavits - Exhibits ......... 1-5
Order to Show Cause - Affidavits - Exhibits -
Menprandum of Law . ......... .. 7-12
Reply Affidavits ..... ... . . . .. 13-15

Upon the foregoing papers it is ordered that the notions are
deni ed.

Plaintiffs conmenced the instant action pursuant to Business
Corporation Law (BCL) § 706(d), § 716(c) and § 720 seeking the
renoval of defendant as a director and officer of Kalamaki
Taverna, Inc. (the Corporation), d/b/a Telly’s Taverna (the
Rest aurant) . Pursuant to the Sharehol der’s Agreenent dated
February 19, 2001, plaintiff Joanna (a/k/a Nana) Loiselle and
def endant each own 50% of the Corporation and each are salaried
enpl oyees responsible for the daily operation of the Restaurant.



Plaintiffs allege that defendant voluntarily w thdrew from
the Corporation and stopped working at the Restaurant over 10

years ago due to a permanent illness and disability. However
plaintiffs allege defendant still conducts hinself as if he is a
50% owner of the Corporation and an enpl oyee of the Restaurant.
Plaintiffs commenced this action seeking, inter alia, a

decl aration that defendant is permanently renoved as a director
and officer of the Corporation and is not an enpl oyee of the
Rest aur ant .

Aristotelis, a/k/a Telly, Vagianderis maintains that he is

still an officer and director of the Corporation, and conmenced
t he Vagi anderi s proceedi ng seeking a judicial dissolution of the
Cor por ati on. After comencenent of the actions,

petitioner-plaintiff Aristotelis Vagianderis died. Prelimnary
letters testanentary have been issued appointing |oannis “John”
Vagi anderis as fiduciary of the estate. | oannis “John”

Vagi anderi s now seeks to be substituted as the defendant in place
of his brother, Aristotelis Vagi anderi s.

CPLR § 1015(a) states that “f a party dies and the claim
for or against himis not thereby extinguished the court shal
order substitution of the proper parties.” Mreover, if a cause
of action survives the death of a party as a nmatter of
substantive law, such death divests the court of jurisdiction
until a duly appointed personal representative is substituted for
the deceased party (Honemakers Inc. of Long Is. v Wllians, 131
AD2d 636 [1987]; Silvagnoli v Consolidated Edi son Enpl oyees Mit.
Aid Soc., 112 AD2d 819 [1985]).

Prelimnary letters testanmentary were issued on June 14,
2006, with the provision that they would expire 180 days after

bei ng issued unless further extended by the court. |In Decenber
2006, an application was submtted to the Surrogate for an
ext ensi on. The applicant was thereafter notified by the

Surrogate that the prelimnary letters testamentary would be
extended upon the posting of a bond in the anount of

$1, 000, 000. 00. To date, the bond has not been posted.
Therefore, by its own ternms, the June 14, 2006 order granting

| oanni s Vagi anderis the prelimnary letters testanentary expired
on Decenber 14, 2006 (see Matter of Estate of Horton, 255 AD2d
642 [1998]). Consequently, loannis Vagianderis is no |onger a
fiduciary; thus, the notion for substitution nust be denied (see
Estate of Bertha Seher, NYLJ, January 17, 1996, at 35, col 1). A
fortiori, the notion by plaintiffs nust be denied until a proper
substitution is nade (see Honemakers Inc. of Long Is. v WIIlians,
supra; Silvagnoli v Consolidated Edi son Enpl oyees Mut. A d Soc.,
supra).

It is noted that the parties are schedul ed to appear before



the Surrogate on January 25, 2007. At that tine, the parties

will have an opportunity to discuss the issue of letters
testanmentary.

Dat ed: January 22, 2007

J.S. C



