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Numbers in [ ]  preceded by the letter “R” represent pages of the Record on Appeal

COUNTER-STATEMENT OF THE QUESTIONS IN THE COURT BELOW

1.
Pursuant to Kisco Radio Circle Associates, LLC’s  [herein, “the Company”] Operating Agreement [herein, the “Operating Agreement”] and/or applicable law, can the Company’s Managing Members, authorized by the affirmative vote of the Members holding the majority of the Limited Liability Company Interests [herein, “LLC Interests”], sell the Company’s sole asset, notwithstanding the fact that such sale will cause a dissolution of the Company?  
The Court below answered in the affirmative.


2.
When the Company’s Operating Agreement is silent on whether or how the Company can make a sale of its sole asset, can the Company resort to the provisions of the New York Limited Liability Company Law [herein, the “LLCL”] for the answer?  The Court below answered in the affirmative.

COUNTER-STATEMENT OF FACTS

The Company:



The Company is a domestic limited liability company [herein, LLC], duly organized and existing under and by virtue of the laws of the State of New York, having filed it’s Articles of Organization with the Secretary of State of the State of New York on September 17, 2001 [R- 65].  The Company’s Articles of Organization provides, in its pertinent part, that the Company is to be managed by one or more of its Members.  Appellant is a Member of the Company, owning and holding 49.74% 
 of the LLC Interests and is one of the four (4) Managing Members of the Company.  Each of the individual Respondents is a Member of the Company, each such Member owning and holding 7.18% of the LLC Interests of the Company, and the Respondents Curtis C. Beusman, Robert L. Scopelliti and John G. Thorn, are the remaining Managing Members of the Company.  In the aggregate, the individual Respondents own and hold 50.26% of the LLC Interests of the Company.


At the time of its organization, the Company adopted an Operating Agreement, which provides, in its pertinent part, the following:

“ARTICLE TWO -- DEFINITIONS AND GLOSSARE OF TERMS

  “Section 2.1. Terms. The following terms used in this Agreement (unless otherwise expressly provided herein or unless the context otherwise requires) shall have the following respective meanings:


”Act shall mean the New York Limited Liability Company Law, as amended from time to time.

. . .


“Company means Kisco Radio Circle Associates, LLC, the limited liability company formed under and pursuant to the Act and this Agreement.

. . .


“Consent of the Members shall mean the consent or affirmative vote, when required, of the holders of a majority of the LLC Interests held by Members unless otherwise provided in this Agreement or by the Act.

. . . 



“LLC Interest shall mean a Member's ownership interest in the Company, expressed as a percentage, as amended from time to time in accordance herewith, including, without limitation, the right of such Member to participate in the allocations and distributions provided for in Article Seven hereof and any and all benefits to which any Member may be entitled as provided in this Agreement and in the Act, together with the obligations of such Member to comply with all the terms and provisions of this Agreement and the Act. The LLC Interests of the Members are set forth as percentages on Schedule “A” attached hereto. The term LLC Interests shall mean the aggregate ownership interest of all of the Members in the Company.

. . . 


“Managing Members shall mean such four (4) Members of the Company as shall, from time to time be listed on Schedule “B” hereto as approved by the majority vote of the Members, and any substitute, successor or additional managing members of the Company.

. . .


“Member shall mean any Person who is a member of the Company at the time of reference thereto in such Person's capacity as a member of the Company and Members shall mean one (1) or more of such Persons when acting in their capacity as members of the Company.

. . .


“Property shall mean all that certain plot, piece or parcel of land together with the buildings and improvements erected thereon known and designated as 40 Radio Circle, Town and Village of Mount Kisco, County of Westchester and State of New York.”

-and-

“ARTICLE THREE--PURPOSE AND POWERS

   “Section 3.1. Purpose. The purpose of the Company is to own and operate the Property and to engage in any lawful act or activity for which limited liability companies may be formed under the Act, and to engage in any and all activities necessary, advisable or incidental thereto.

   “Section 3.2. Powers of the Company. The Company shall have the power and authority to take any and all actions necessary, appropriate, proper, advisable, incidental or convenient to or for the furtherance of the purposes set forth in Section 3.1 hereof to the extent provided for in the Act.”

“ARTICLE NINE--MEMBERS

  “Section 9.1. Powers of Members. The Members shall have the power to exercise any and all rights or powers granted to the Members pursuant to the express terms of this Agreement. Except as otherwise specifically provided by this Agreement or required by the Act, no Member other than the Managing Members or a Member appointed by the Managing Members shall have the power to act for or on behalf of, or to bind, the Company.”

-and-

“ARTICLE TEN--MANAGEMENT AND CONTROL

  “Section 10.1. Management of the Company. 

    “(a) Managing Member. The managing members of the Company (the Managing Members) shall be such Persons as are listed on Schedule “B” hereof, and, in such capacity, shall manage the Company in accordance with this Agreement. The Managing Members are an agent of the Company's business, and the actions of the Managing Members taken in such capacity and in accordance with this Agreement shall bind the Company. 

   “(b) Management of the Company. The Managing Members shall have full, exclusive and complete discretion to manage and control the business and affairs of the Company, to make all decisions affecting the business and affairs of the Company and to take all such actions as they deem necessary or appropriate to accomplish the purpose of the Company as set forth herein. The Managing Members shall be the sole Person with the power to bind the Company, except and to the extent that such power is expressly delegated to any other Person by the Managing Members, and such delegation shall not cause the Managing Members to cease to be a Member or the managing member of the Company. Unless otherwise expressly authorized by this Agreement, an act of the Managing Member that is not apparently for carrying on the Company's business in the ordinary course shall not bind the Company.

  “Section 10.2. Powers of the Managing Members. The majority of the Managing Members shall have the right, power and authority, in the management of the business and affairs of the Company, to do or cause to be done any and all acts, at the expense of the Company, deemed by the Managing Members to be necessary or appropriate to effectuate the business, purposes and objectives of the Company. Without limiting the generality of the foregoing, the Managing Members shall have the power and authority to: 

    “(i) Make expenditures for the benefit of the Company and to incur obligations on behalf of the Company in order to implement the business and purposes of the Company not in excess of fifteen thousand and no/00 ($15,000.00) dollars at any one time. All checks are to be signed by no less than two (2) of the Managing Members to be effective; 

    “(ii) Employ or retain Persons, including any Member and any Affiliate of any Member, whether full-time or part-time, at the expense of the Company, to perform services in connection with the operation and management of the Company's business on such terms and for such compensation as the Managing Members shall determine; 

    “(iii) Negotiate, do any act, or enter into or execute and deliver, in furtherance of any or all of the purposes of the Company, any and all agreements, contracts, documents, certifications and other instruments of any nature deemed necessary, convenient or desirable in connection with the business and affairs of the Company, all of which may contain such terms, provisions and conditions as the Managing Members, in their sole and absolute discretion, shall deem appropriate.  All leases for the Property shall be executed by no less than three (3) Managing Members to be effective; 

    “(iv) Use, subject to the restriction contained in subdivision (i) hereof, the funds of the Company, including the Capital Contributions and borrowings, if any, for any purposes and on any terms that the Managing Members, in the exercise of their sole and absolute discretion, determines to be appropriate, including without limitation, the costs of conducting the business and activities of the Company, the payment of its obligations and the repayment of its borrowings, if any; 

   “(v) Acquire and enter into any contract of insurance which the Managing Members deem necessary or appropriate for the protection of the Company and the Managing Members or for the conservation of Company assets; 

    “(vi) Prepare or cause to be prepared reports, statements and other relevant information for dissemination to Members; 

    “(vii) Open accounts and deposit and maintain funds in the name of the Company in banks, trust companies or securities broker-dealers and designate the signatories thereon; provided, however, that the Company's funds shall not be commingled with the funds of any other Person; 

    “(viii) Establish a record date with respect to all actions to be taken hereunder that require a record date be established, including with respect to allocations and distributions; and 

    (ix) Bring and defend on behalf of the Company actions and proceedings at law or in equity before any court or governmental, administrative or other regulatory agency, body or commission or otherwise.

  “The expression of any power or authority of the Managing Member in this Agreement shall not in any way limit or exclude any other power or authority which is not specifically or expressly set forth in this Agreement.”

. . .

  “Section 10.5. No Management by Other Members. Except as otherwise expressly provided herein, no Member other than the Managing Members shall take part in the day-to-day management, or the operation or control of the business and affairs of the Company. Except and only to the extent expressly delegated by the Managing Members, no Member or other Person other than the Managing Member shall be an agent of the Company or have any right, power or authority to transact any business in the name of the Company or to act for or on behalf of or to bind the Company.”

-and-

”ARTICLE ELEVEN--MEETINGS OF MEMBERS

 “Section 11.1. Call. . . . Whenever a vote, consent or approval of Members is permitted or required under this Agreement, such vote, consent or approval may be given at a meeting of Members or by written consent.”

-and-

“ARTICLE TWELVE--DISSOLUTION AND TERMINATION OF THE COMPANY

  “Section 12.1. Dissolution and Termination. The death, retirement, resignation, expulsion, bankruptcy or dissolution of a Member, shall not cause the Company to be dissolved and its affairs wound up so long as the Company at all times has at least one Member. Upon the occurrence of any such event, the business of the Company shall be continued without dissolution. However, the Company shall be dissolved and its affairs wound up upon the earliest to occur of the following events: 

  “(i)   the sale, exchange, or other disposition by the Company of all or substantially all of the Company's property, except when the Company receives a purchase money note as part of the sale proceeds for such property, in which event the Company shall be dissolved and terminated upon the satisfaction or sale of such purchase money note; 

  “(ii)   the expiration of the term of the Company; 

  “(iii)  the written consent of all Members; or 

  “(iv)  the entry of a decree of judicial dissolution under the Act.”

The Offer and Acceptance:

On or about the 15th day of August, 2007, the Company received an unsolicited offer from one Diamond Properties, LLC to purchase the Company’s sole asset [herein, the “Property”] for the sum of $5,825,000, all cash. [R- 67]   Because the Operating Agreement is silent on whether or how the sale can be made, the Company resorted to the Act to determine what it should do in such circumstances. Therein, the Act provided in §402 (d)(2), the following:


“§402. Voting rights of members

“(d)  Except as provided in the operating agreement, whether or not a limited liability company is managed by the members or by one or more managers, the vote of at least a majority in interest of the members entitled to vote thereon shall be required to:


“(2)  approve the sale, exchange, lease, mortgage, pledge or other transfer of all or substantially all of the assets of the limited liability company; . . .”

Thereafter, on the 21st day of August, 2007, as directed by the three (3) Respondent Managing Members of the Company, the attorney for the Company sent a letter to all of the Members of the Company, including Appellant, advising each of the Diamond Properties offer to purchase, and seeking their affirmative approval of the sale which was to be evidenced by each Member executing and delivering to the attorney their written Consent to the sale. 
  Each copy of the Consent form had annexed thereto the Diamond Properties letter-offer, and reference to that letter-offer was made within the Consent. The Company’s attorney received delivery of the written affirmative Consents from all of the individual Respondent Members of the Company [R- 70-97], and did not received back any Consent form from Appellant. Thus the sale was approved by the majority of the Members holding the majority of the Company’s LLC Interests.

The Complaint:

Appellant’s Complaint [R - 27-36] seeks a judgment “declaring that under the Operating Agreement the Members and Managing Members of the Company are not authorized and have no right or power to bind the Company to a contract pursuant to which the Company would sell its sole asset, the Property, without the consent of all Members, including that of Plaintiff; . . .”  The Appellant’s arguments contained within the Complaint can be characterized, as follows: 1) Because Section 9.1 of the Operating Agreement only provides that the “Members shall have the power to exercise any and all rights or powers granted to Members pursuant to the express terms of the Agreement,” coupled with the fact that the Operating Agreement does not specify that Members can authorize the sale of the Company’s Property, the Members are therefore foreclosed from authorizing such sale. [Complaint paragraphs 22 & 23]; 2) Even if the sale was properly authorized, the Managing Members still cannot enter into and complete the sale as their powers extend only to those acts “necessary or appropriate to effectuate the business, purpose and objectives of the Company.” [Complaint paragraph 31 citing Operating Agreement, Section 10.2]; 3) Even if it is assumed that the “majority of the Managing members could bind the Company to sell the Property, under the Operating Agreement, that majority is required to be measured by the Membership Interest held by the Managing Members.” [Complaint paragraph 33], and 

4) Because the sale of this asset of the Company will cause the dissolution of the Company, all of the Members must vote affirmatively for this sale. [Complaint paragraphs 35 - 39]  On this appeal, Appellant appears to have abandoned the argument set forth in item 3) above.

Misstatements of Facts Contained within Appellant’s Brief:


Appellant has made the following misstatements of fact within his Brief:



1.  “Respondents acknowledge that nothing in the Operating Agreement confers on less than all of the Members the right or power to authorize the Managing Members to sell the Property or terminate the Company’s existence,” [Appellant’s Brief, page 7], and 



2.
“Respondents acknowledge that the Operating Agreement denies the Members the power to vote to sell the Property - except by unanimous consent,” [Appellant’s Brief, page 15], and 



3.
“Recognizing that the Operating Agreement does not give them the right or power to sell the Property without the unanimous consent of the members, . . . “ [Appellant’s Brief, page 20]  



The correct statement of fact is that Respondents have acknowledged that “. . . the Operating Agreement does not specifically grant to either the Members or to the Managing Members the power to make a sale of any asset of the Company, whether or not such sale would be in the regular course of its business, . . .” [R-19], and Respondents have never acknowledged that the unanimous consent of the Members is required before the Company’s Property can be sold.

POINT I

RESPONDENTS WERE ENTITLED TO A GRANT OF SUMMARY JUDGMENT DISMISSING APPELLANT’S COMPLAINT WITH A DECLARATION THAT THE COMPANY CAN SELL ITS SOLE ASSET,   UPON THE AFFIRMATIVE VOTE OF THE COMPANY’S MEMBERS HOLDING THE MAJORITY OF THE COMPANY’S LLC INTERESTS

(A)

The Company’s Operating Agreement And Applicable Law Confirms That The Company’s Managing Members Have The Power To Sell The Company’s Sole Asset, Whether Or Not Such Sale Would Be In The Regular Course Of The Company’s Business  


It is Appellant’s position that the Company’s Managing Members do not have the power to sell the Company’s sole asset without the unanimous consent of Company’s Members because the Operating Agreement does not specifically grant to the Managing Members that power, and in any event, because this sale of the Company’s sole asset would not be, as a matter of law, in the regular course of the Company’s business, the Managing Members would be precluded, in all events, from binding the Company on this sale.  In support of this position, Appellant, at page 16 of his Brief, refers the Court to §17.3 of the Operating Agreement, the “merger clause,” which states that “(t)his Agreement constitutes the complete and exclusive agreement among the Members with respect to the subject matter herein, and supersedes all prior agreements and understandings (written or oral) as to the subject matter herein,” and to the last sentence of §10.1(b) which states that “(u)nless otherwise expressly authorized by this Agreement, an act of the Managing Members that is not apparently for carrying on the Company’s business in the ordinary course shall not bind the Company.”  But, it is respectfully submitted that reliance on these cited sections of the Operating Agreement are wholly misplaced because this argument overlooks the plain language of Article 3 and the last sub-paragraph of Section 10.2 of the Operating Agreement, both of which, when read together, lead to a contrary result.  


Article 3 of the Operating Agreement, and specifically Section 3.1, thereof, states that the Company’s purposes, in addition to “own(ing) and operat(ing) the Property,” includes the right to “engage in any lawful act or activity for which limited liability companies may be formed under the Act, and engage in any and all activities necessary, advisable or incidental thereto,” and Section 3.2 states that the Company has the “power and authority to take any and all actions necessary, appropriate, proper, advisable, incidental or convenient to or for the furtherance of the purposes set forth in Section 3.1 hereof to the extent provided for in the Act.”  Thus, the Company, in addition to simply “own(ing) and operat(ing) the Property,” can engage in any “lawful act or activity” for which an LLC can be formed under the Act, and in furtherance thereof has the “power” and is granted the “authority” pursuant to §3.2 to engage in all acts “necessary, appropriate, proper, advisable, incidental or convenient to or for the furtherance of” the Company’s purposes, “to the extent provided for in the Act.” [see, LLCL §202 (c) which provides that an LLC has the power to “sell . . . all or part of its property or assets;”]  Since the Company, an entity, can only act through the person of its Managing Members, who are the only ones who have the authority to bind the Company [Operating Agreement, §10.1 (b); see also, §9.1], it becomes clear that the Managing Members have the inherent power and authority to bind the Company when it “take(s) any and all actions necessary, appropriate, proper, advisable, incidental or convenient to or for the furtherance of the purposes set forth in Section 3.1 hereof to the extent provided for in the Act.” [Operating Agreement, §3.2], and when the Managing Members properly exercise those powers, either because the Operating Agreement specifically grants to them the power and authority to act, or because the Act provides them with that power and authority, to wit: the power to sell, they would be acting properly and with the authority to bind the Company.  This expression of the Managing Members power and authority is in conformity with the last, unnumbered paragraph of Operating Agreement, §10.2. 
  And, because the Act makes no distinction between whether an act or activity of the Company is either within or without the ordinary course of the Company’s business, 
 it also becomes clear that when the Managing Members are acting under powers granted to them by the Act, the distinction between whether the act being performed is within or without the Company’s regular course of business becomes meaningless. 
   
It is respectfully submitted that the ruling in TIC Holding, LLC v. HR Software Acquisition Group, Inc., [194 Misc2d 106 (Sup. Ct. NY County), aff’d 301 AD2d 414] does not lead to a result which is contrary to the position taken by Respondents herein.  TIC’s operating agreement specifically granted to its manager the limited power to “sell, dispose, trade, or exchange assets in the ordinary course of business.”  The manager, without seeking the affirmative vote of the members as provided for in LLCL §402 (d) or in TIC’s operating agreement, made a unilateral transfer of the TIC’s sole asset, out of the normal course of TIC’s business, with the proviso that TIC would be bound on the transfer unless TIC’s members affirmatively objected to the transfer.  The court in TIC held that this transfer violated both the specific wording of the TIC’s operating agreement and also the LLCL, and voided the transfer.  The holding in TIC impliedly recognizes that notwithstanding the fact that the transfer would have been outside of TIC’s regular course of business, had the manager sought the affirmative vote of TIC’s members to the transfer, as provided for in both LLCL §402 (d)(2) and TIC’s operating agreement, which provided for the same majority vote of TIC’s members, the transfer would have been proper.  Therefore, the issue before this Court is not whether the Company’s Managing Members have the power to sell the Company’s sole asset, as clearly they have that power as a reflection of the Company’s power granted by statute, or whether that sale would be in, or out of, the regular course of the Company’s business, but rather the issue is, when and under what circumstances can the Managing Members exercise this power granted to the Company as the Operating Agreement does not specifically list the sale of the Company’s sole asset as one of the enumerated acts under Operating Agreement, §10.2?

(B)

Because The Operating Agreement Is Silent On The Concept Of The Sale Of Any Of The Company’s Assets, Resort To The New York LLCL Is Required


Appellant takes the position that because the Operating Agreement is silent on any sale of the Company’s assets, coupled with the fact that the Operating Agreement contains a “merger clause” [Operating Agreement, §17.3], neither the Managing Members nor the Members themselves can look outside of the specific language of the Operating Agreement for any powers or authority not contained within the Operating Agreement, itself.  This is not correct, as resort to the LLCL is mandated when the Operating Agreement is silent on a particular concept or subject, and the insertion of the “merger clause” into the Operating Agreement does not preclude such reference. 

 
The LLCL has been held to be a “default statute,” resort to which is required if the Operating Agreement is silent on a particular concept or matter. [see, Overhoff v. Scarp, Inc., 12 Misc.3d 350  (Sup. Ct., Erie County), citing at 359, Spires  v. Casterline (Lighthouse Solutions, LLC), 4 Misc.3d 428 (Sup. Ct. Monroe County)]  As stated in the Practice Commentaries to the LLCL:

 
“The document defining the rights of the members, the duties of its managers and the business and financial arrangements is the operating agreement.  The operating agreement is similar in content to a limited partnership agreement or a shareholders agreement plus corporate by-laws, but with reference to the LLCL. As explained in greater detail in Chapter 5 herein, the LLCL is a ‘default’ statute.   Therefor, if the members do not cover a particular concept in their articles of organization or operating agreement, the relevant LLCL default provision for such concept would then govern their LLC and might even be deemed to constitute the operating agreement of the LLC.”  [Rich, Practice Commentaries, McKinney’s Cons. Laws of New York, Book 32A, Limited Liability Company Law, 1. Background, A. General, at 2]

-and-


“As previously mentioned, the LLCL is a ‘default’ statute, recognizing through freedom of contract that the members may override or opt out of most of the statutory provisions affecting the management of their LLC.  This freedom of contract permits the members to tailor their operating agreement to their planned business, financial and management objectives, and subsequently to amend the operating agreement to conform to subsequent changes in those objectives.  Conversely, failing to understand the statutory provisions or failing to reach agreement among the initial members and thereby not shaping the operating agreement to the business objectives would leave the members with ‘default’ provisions.” [ibid. 5. Management, A. Operating Agreement, at 16]

Therefore, it is specifically because of, and not in spite of, the fact that the Operating Agreement is silent on the concept and subject of the sale of any of the Company’s assets that resort to the provisions of the LLCL is required, and in this respect, the language of LLCL §402 (d)(2) provides the answer to the inquiry, to wit: that “. . . the vote of at least a majority in interest of the members entitled to vote thereon shall be required to: (2) approve the sale, . . of all or substantially all of the assets of the limited liability company;”  Therefore, the Company can sell the Property upon the affirmative vote of its Members holding the majority of the LLC interests, which affirmative vote has been received.

(C)

The Fact That The Sale Of The Company’s Sole Asset Will Cause The Company’s Dissolution, Does Not Require That This Sale Must Be Approved By The Unanimous Consent Of The Members


It has been and continues to be Appellant’s claim that because the sale of the Company’s sole asset will cause a dissolution of the Company, the unanimous consent of the Members is required.  In this regard he is incorrect, as the sale of this asset is only one (1) of four (4) independent events which will cause the Company to be dissolved [Operating Agreement, §12.1 (i)], 
 and because the four (4) events of dissolution as set forth in the Operating Agreement are written in the disjunctive, the occurrence of this single event will cause the dissolution of the Company without any affirmative vote of the Members in favor of such dissolution.
POINT II

THE JUDGMENT OF THE COURT BELOW SHOULD BE AFFIRMED WITH COSTS AND THAT RESPONDENTS HAVE SUCH OTHER, FURTHER AND DIFFERENT RELIEF AS TO THIS COURT MAY SEEM JUST AND PROPER

Dated at Mount Kisco, NY 

this 3rd day of March, 2008
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� The percentage LLC Interests of the Members recited herein are different from the percentage LLC Interests set forth in Schedule “A” to the Operating Agreement [R- 60] as there was a reallocation of the percentage LLC Interests after the death of an original Member, and the pro rata purchase of the deceased Member’s LLC Interest by the surviving Members. 


� There is no requirement in the Operating Agreement that all action of the Members be taken at a formal meeting [see, Operating Agreement, Article Eleven]. Therefore, approval of the sale could be obtained by Consent [see, LLCL §407(a)], and because the Company’s attorney was an agent for the Company, delivery of the signed Consents to Company’s attorney’s office was proper delivery.





�  This sub-section of the Operating Agreement states: “The expression of any power or authority of the Managing Member (sic) in this Agreement shall not in any way limit or exclude any other power or authority which is not specifically or expressly set forth in this Agreement.”





� This is significantly different from the law as it relates to corporations [see, Business Corporation Law §909] or to partnerships [see, Partnership Law §20 2.].  Therefore, all of the cases cited by Appellant under sub-point B.1. of his Brief [pages 17 - 20], so far as they relate to actions taken against corporations or partnerships for unauthorized transfers of corporate or partnership assets not within their regular course of business, have no bearing on this litigation.





� It should be noted at this point that LLCL §402 (d), which authorizes the sale of “all or substantially all of (a company’s) assets” was amended in 1999 to reduce the requirements for the members to act thereunder from the heightened requirement of a “two-thirds” vote to a simple “majority” vote.





�  “ ‘The purpose of a merger clause is to require the full application of the parol evidence rule in order to bar the introduction of extrinsic evidence to alter, vary or contradict the terms of the writing (Matter of Primex Intl, Corp. v Wal-Mart Stores, 89 NY2d 594, 599).  The merger clauses accomplishes this purpose by evincing the parties’ intent that the agreement “is to be considered a completely integrated writing” (id., at 600).’ ” [Jarecki v. Shung Moo Louie, 95 NY2d 665, 669]  In the case at bar, because the Company’s Operating Agreement incorporates the provisions of the Act not expressly contradicted in the Operating Agreement, reference to the Act does not violate the terms of the “merger clause.”





�  The other events of default are: “(ii)  the expiration of the term of the Company; (iii) the written consent of all Members; or (iv) the entry of a decree of judicial dissolution under the Act.” 
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