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February 6, 2009

Appellate Division , Fourth Departnnent

New York State L.m I - 10rfi112 ..BUI-C :11

As corrected through Wednesday . April 11 2000

In the Matter of Nathalie Rateau et al., Respondents, for the Judicial
Dissolution of DA.PA Communications, Inc., Appellant.

Keenan and Stone ,.PLLC, Hamburg (Jahn J. Keenan of counsel), for

respondent-appellant.

Blair & Roach, LL P, Tonawanda (Larry Kerman of counsel), for petitioners-

respondents.

Appeal from a judgment (denominated order and judgment) of the Supreme Court,

Cattaraugus County (Larry M. Ilitnelein, A.J.), entered December 28, 2007 in a proceeding

pursuant to Business Corporation Law article 11. The judgment awarded petitioners the sum

of $76,247.24 against respondent.

It is hereby ordered that the judgment so appealed from is unanimously reversed on the

lave without costs and the matter is remitted to Supreme Court, Cattaraugus County, for

further proceedings in accordance with the following memorandum: Respondent, DADA.

Communications, Inc. (DAPACom), appeals from a judgment entered pursuant to Business

Corporation. Law § 1118, contending that Supreme Court erred in determining the fair value

of petitioners' shares in. DAPACom, a closely held corporation. Contrary to DAPACom's

contentions, we conclude that the court properly valued DAPACom "'as an operating

business` " (..Wafter gf'.Pac°e Photographer lRosen1, 71 NY2d 737, 748 [1988]; see Matter

(^f'Frieclman. v Peway, Really Corp., 87 NY2d 1.61, 168 1-19 }5]; .r' atter gf'tiS'eagr•oatt Floral

CO, [Ric°car did, 78 NYZd 439, 445 [1991]), and that the court properly used the net asset

valuation method (.see e,g, Fr°ieclrr an, 87 NY2d at 167 ,, 14itter° of Enclico t ,fohnson CO 7-1), V
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Bade, 37 NY2d 585, 587-588 [1975]; Hall v Kin . 265 AD2d 244 [1999]). We further

conclude that the court' s valuation. of DAPACom falls "within the range of testimony=

presented " and should not be disturbed (Alatter (?I 'Cortland MI-IP Assoc . [Petralia-

Bur-nham-1 , 267 AD2d X1013, 1013 [1999] [internal quotation marks omitted]; see 11 otter of

1lshf n,d .A,,^^Zf. Group, 261 AD2d 863 [1.999]).

We agree with DAPACom, however, that the court erred in failing to apply a discount

for the lack of marketability of petitioners' shares in DAPACom (see Se(rgr oatt Floral Co.,

78 N°Y2d at 445-4461- Amodio v Arrloa'i o, 70 NY22d 5, 7 [1987]; a11, 261 AD'?d ?4 - [1999];

cf. Matter cif ff'halen v IVhalen`s Allovinr & Stor°. Co., 234 ADM 552, 554 [1996]; Matter cif

Quill v Cathedral Corl)., 215 AD2d 960, 963 [1995], lv dismissed S6 NY2d 838 [1995]1. We

therefore reverse the judgment and remit the matter to Supreme Court to determine the fair

value of petitioners' shares following application of a discount for lacy. of marketability.

Present---Martoche, J.P., Sinith, Green and Pine, JJ,
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