











petitioner failed to do so himself. Subsequently, on or about May 21, 2007, petitioner tendered a letter
to Arena and Brand stating, “Please accept this letter as my resignation as 1/3 shareholder of First Rate
Capital Mortgage Bankers effective immediately.” A copy of the letter is annexed to the cross-motion
papers. Thus, respondents urge the Court to recognize that even if petitioner had the requisite interest
to bring this proceeding (which they do not concede), he forfeited such right when he tendered his
resignation letter on May 21, 2007.

Based upon all of the foregoing, respondents assert that petitioner lacks standing to bring this
dissolution and requests that the Court dismiss the petition in its entirety.

Petitioner submits areply and argues that although he did resign as an officer and director of First
Rate he never resigned as a shareholder. He claims that “any document presented to the Court
purporting to be” his resignation as a shareholder is not genuine. He states he never tendered the May
21. 2007 document to Arena and/or Brand. Regarding his alleged default on the payment of the
promissory note, petitioner claims that deductions were made from his share of the profits to repay the
amounts owed on the notes. In support of this claim, petitioner annexes an affidavit from Richard
Antaki (“Antaki”), the former controller of First Rate. Antaki states that he was employed by First Rate
from November 2002 to July of 2008 and that during this period, petitioner was a shareholder and that
he provided such information to First Rate’s accountants for preparation of the K-1 statements. Antaki
states that the allegations that petitioner failed to pay according to the terms of the promissory notes is
false and that according the records of the corporation, petitioner paid about $83,500.00, leaving
approximately $56,000.00 due and owing. Additionally, Antaki states that in May of 2007 Arena and
Brand told him that petitioner resigned as an employee, director and officer, but they did not say he
resigned as a shareholder.

Respondents submit papers in further support of their cross-motion to dismiss the petition. They
now annex a report by Alan T. Robillard of Forensic Science Applications®, who opines that the May
21. 2007 letter by petitioner contains the authentic signature of petitioner, thus attempting to refute
petitioner’s claim that the document was not genuine. Respondents challenge the affidavit of Antaki,
who they characterize as a former bookkeeper who was terminated by First Rate. They deny petitioner
paid $83,000.00 for the stock purchase although they argue that even if he did, he still defaulted on the
tull payment under the promissory notes. Respondents reiterated that the Reinstatement Agreement
recognized petitioner’s outstanding obligations with regard to the payments for the purchase of the stock
shares and that at that time, petitioner was merely reinstated as an employee and officer of First Rate.
Finally, respondents assert that even if petitioner was a shareholder, that the Shareholders’ Agreement

3Robillard was the former chief of the Forensic Document Examination Unit of the F ederal Bureau of
Investigation, Laboratory Division.
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contained a compulsory buy-out provision which set forth a procedure for the evaluation and payment
for his interest in the shares of First Capital.

Business Corporation Law §1104-a provides a procedure for a minority shareholder to seek

dissolution of a corporation. That section states in relevant part:

§1104-a. Petition for judicial dissolution under special circumstances

(a) The holders of shares representing twenty percent or more of the votes of all outstanding shares of
a corporation, ..., no shares of which are listed on a national securities exchange or regularly quoted in
an over-the-counter market by one or more members of a national or an affiliated securities association,
entitled to vote in an election of directions may present a petition of dissolution on one or more of the
following grounds:

(1) The directors or those in control of the corporation have been guilty of illegal, fraudulent or

oppressive actions toward the complaining shareholders;
(2) The property or assets of the corporation are being looted, wasted, or diverted for non-corporate
purposes by its directors, officers or those in control of the corporation.

(Emphasis added).

The Second Department has repeatedly held that where there are conflicting allegations as to
whether a petitioner has the requisite ownership interest necessary to bring a dissolution proceeding
under §1104-a, the Court must hold a hearing to determine whether the petitioner is actually a
shareholder. /n the Matter of Ruivo, 305 A.D.2d 688, 761 N.Y.S.2d 238 (2d Dept.
2003); In the Matter of Fancy Windows & Doors Mfg., 244 A.D.2d 484, 664
N.Y.S.2d 113 (2d Dept. 1997); LaBarbera v. D’Amico, 240 A.D.2d 640, 659 N.Y.S.2d
96 (2d Dept. 1997). Where the parties’ affidavits create questions of fact, the Court cannot
determine stock ownership as a matter of law and a hearing must be held on the issue. Singer v.
Evergreen Decorators, Inc., 205 A.D.2d 694, 613 N.Y.S.2d 667 (2d Dept. 1994). The
issue of ownership must be addressed as a preliminary matter before the Court can consider the merits
of the petition. /n the Matter of Finando, 226 A.D.2d 634, 641 N.Y.S.2d 384 (2d Dept.
1996).

In the case at bar, the conflicting assertions by the parties create questions of fact regarding
petitioner’s ownership interest, if any, in First Rate, which must be resolved before the Court can
consider the merits of the petition. The Court notes that petitioner was receiving K-1 income tax
statements reflecting a varied degree of stock ownership, which respondents merely dismiss as being
either erroneous or not probative of the issue of ownership. Moreover, while the Court finds persuasive
the May 21, 2007 purported resignation letter as evidence of petitioner’s surrender of his shareholder
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interest, petitioner denies the authenticity of this document. Equally disconcerting is the disparate claims
as to whether petitioner made payments on the promissory notes via deductions from his share of the
profits. Although petitioner submits an affidavit from Antaki claiming that such payments were made,
respondents similarly dismiss these allegations as the machinations of a disgruntled former employee

who is currently engaged in a business venture with petitioner.

In view of these contradictory allegations, the Court must conduct a hearing on the issue of
petitioner’s ownership interest in First Rate. A hearing is therefore scheduled for April 10,2009 at 9:30

a.m. before the undersigned.

This constitutes the DECISION and ORDER of the Court.

Dated: February 24, 2009 /’v\\ ; \AN\SZ,(\
Riverhead, New York iLY PINES
J S. C.
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