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SUPREME COURT OF THE STATE QF NEW YORK
COUNTY OF WESTCHESTER

X

' It the Matter of the Application of Robert Priagly, 33
Administrator of the Estate of DECISION AFTER
TRIAL
HUMBRERT CARL VERLESCH!
wi/a H. CARL VERDESCHI, INDEX NO.: 0083/045
CARL VERDESCHI
Dieceased,

Pursuant to SCPA 2103 and Business Corporation
3 lLaw 110468

X

The Petitioner herein, ROBERT PRIAULX, as Admintstrator of the Estate of Humbert
Carl Verdeschi (hereinafter “VERDESCHI"), commenced a petition to dissolve G.B. TEPPER &
5 ASSQCIATES, LTD. (hereinafier “TEPPER & ASSQCIATES”) and to deterimine the value of
i VERDESCHI’S interest therein. TEPPER & ASSOCIATES was a closely held corporation
; doing accounting work and the sharebolders and their percentages wers, VERDESCHI - 35%,
GERALD B, TEPPER (hereinafter “G.B, T7)-35%, MONTE TEPPER (hereinafter “M.T.")-15%
and JAY SAMUELS (hereinafter ©1.8.”)-15%, VERDESCHI died in November 2003 and in
Pebruary 2004, M.T. and 1.8. formed TEPPER TAX ASSOCIATES, INC. (hereinafter “TEPPER
TAX™), which operated in the same premises, used the same equipment and serviced the sawe
clients ag that of TEPPER & ASSOCIATES, No monies were paid at that time to the
VERDESCHI estate.

By decision of Westchester Surrogate, Hon. Anthony A. Scarpine, Jr., dated September
29, 2008, it was held that the respondents, G.B.T., M,T. and 1.8. lvoted, wasted or diverted
property of TEPPER & ASSOCIATES for nen-corporate purposes pursuant to Business
Corporation Law - Payagraph 1104-8 (8)(2).” That iz the law of this case end henee & two day
trinl ensued to determine the value of VERDESCHI’s 35% share of TEPFER & ASSOCIATES,

s

Prior to trial, the parties hereto stipulated on the record that the expert of Petitioner,
namely, Edward Heben and of respondems, namely Glen Ross, were qualified as experts, The
Court, therefore, did not have o make & determination to certify 45 to the expertise of thess
witnesses although had a hearing similar to a “Frye” hearing been condusted, it is doubtfu!
whether Glen Ross would have been found gquelified.

Mr. Heben testified in depth as to the various methods he used w0 determine the value of
VERDESCHY's share of stock. There was never any sharcholder's agreement so that nothing had
beep agreed to among tae parties giving any formula for buy-out of any of the shareholdars nor
was there any mention of good will. He was very credible and had evaluated other businesses.:
He gave the basis for his evalution and hils reliance on certain texts and how he arived at his
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conclusions after looking at end explaining ether typas and methods of evaluating
VERDESCHTI's share, namely by looking st assets, or income or market value,

In arriving at the value of stock, fair value would include net asset value, investment
value and market value - Matter of Fulton 257 NY 487. All three factors must be considered -
Matter of Behrens, 61 NY.8. 24179, &ifd 271 1007 A.D. He detziled the varions mathods that
could be employed and explained in detail how and why he used the valuation method which
way used in this matter.

He testified that good will iz an intangible asset derived from revenue strength and based
partly on the likelihood that the mogt clients will return. He examined the books and records for
19992003 and found that over the years, the gross revenuss were consistent and there wets no
material changes. He fevored the market method which includes “good will™ and has 2 weighted
basiz. For the year ending December 31, 2003, the gross revenve wes $630,368.00 aud using the
L multiple of 1.5% in gesord with the formula used, he estimated the value of TEPPER &
i ASSOCIATES w be $508,000.00 und, therefore, VERDESCHI'z 35% share of the business
would have been $318.000.00. However, he testified that in vsing thiz formule, one could
nrultiply the gross revenuss by anywhere from 1.0 t0 2.0 to determine a fair sale price for an
sccounting finm, He further expleined how he arrived at g multiple of 1.5 as the appropriate ratio
4 for arriving at the value of G.B. TEPPER & ASSOCIATES. There was no explanation in the
 books for various items distributed to each of the shareholders including $25,000.00 paid to
VERDESCHI for the years 2000, 2001 and 2002 nor could he account for or determine the
reagons Yor distribution of monies to the ofber shareholders. He could not account for the salary
of $1,200.00 per week paid to VERDESCHI from April 2003 when he stopped work and
certainly continuing after he died in November 2003. Mr, Heben then proceeded to show, based
on prior years, income for 2003 and other relevant factors that VERDESCHI would alse have
been entitled to receive a dividend for the year ending Deceraber 31, 2003 of $49,204.00.

The responident’s expert, Glen Ross, was hired to evaluate VERDESCHIs share. He
testified that VERDESCHI revefved an excess of $168,492.00 without going into any depth to
explain the same. He also stated that each of the shareholders operated on their own although he
did admit that all billings were donc by TEPPER & ASSOCIATES and payments for all services
rendeved by any of the shareholders wers made paysble to TEPPER & ASSQCIATES and
deposited in the corporate account. He then concluded that 2 small accounting firm has no good
will, only the partners have good will regardicss of the number of years that the corporation has
been in business, e had never eveluated an accounting firm and was not familiar with some of
the texts referred to by Edward Heben nor the various methods of detenmining the valus of an
aecounting firm, On these bases he vatued VERDESCHD's interest ag zero.

G.B.T, Testified for regpondents. He hired VERDESCHI in the catly 19705 and ran the
business from 1960, He testified that at the end of every year, undistributed money was paid to
sach of the shareholders und VERDESCH] would receive 35%. G.B.T. was not active in the
husiness from 1999 but hs did receive monies from the corporation including an additonsl
$38,000,00 raken by him in the year 2000 which was lsted in cash disbursernents not in the
general ledger, Since 1999, he 1ok no part in runing the business but hie testified that he never

2




JL-EE-2e08 21:27 COURT SUPPORTY F.ea

11

muthorized VERDESCHI to take $25,000.00 for each of three years, In fact, G.B.T. tsstified thar
he looked at the books for the first time after VERDESCEI died and he had not done so for five
or six years prior thereto. He also stated that after VERDESCHI died, the finn’s name was
changed from “G.B. TEPPER & ASSOCIATES LTD.” To “TEPPER TAX ASSOCIATES" and
they uzed the samo office space and the tame squipment but they paid rent to G.B.T. who owned -
_the space, His etiorney then put into evidence a copy of 21 indictment out of the United States
District Court-Eastern District of New York, dated August 1958, indicting G.B.T. On Count One
- “Conspiracy to Invest lllicit Drug Profits” - on Cauot Two - *Money Laundering” and fisting
properny hald vy G.B.T, in New Rochelle, NY - Palm Beach, FLA; Charlotte, North Carolina;
Buffale, NY, ete. Respondent’s attomesy never offered any explanation for introducing this picce
of evidence or of the dispasition of the budictinent but it did affect the credibility of the witness.

Sl

M.T. testified that hie never told the Administrator of the estate, ROBERT PRIAULX,
that he would give a bonus for VERDESCHI ¢f $100,000.00 contrary to the latter’s testimony in
Court. He stated that all of the books and records were kept under lock and key by VERDESCHI
and he was unaware of payments to VERDESCH! until he died. At an examination before trial,
he had stated that a package to VERDESCHI wouid be $100,000.00 and the corporation did pay
bills for VERDESCHI but could not explain miscelianeous payrmernts to himself Referring 1o
the indictment of G.B. T, he alleged that it sffecred the good will of TEPPER & ASSQCIATES
and they needed to form a new company to get G.B.T. off the firm - hence - TEPPER TAX,

The fair value of a minority sharebolder’s interest ip & corporation should be to value the
saterprise as 2 whole and thes apply the minority sharebolder's percentage to that figure - Matler
of Friedran v. Bewsy Realty Corp., 87 N.Y. 2d 161, 638 N.Y.8, 24 399, In addition, i as jn the
presant matter, the edrporation §s 1 continue to operste, albeit under & new name, as in the
instant matter, net asset value might include elements such as good will, potential eamings
among other tangible and intangible factors but each case must be looked at separately and the
Court has wide discretion upnder B.C.L. 621 - Endicott Johnson Corp. V. Bade, 37 N.Y. 24 385,
376 N.Y.S, 24 103. The fact that the remzining partners after dissolving ite fivm to axclude one
partner but imrnediately reconstitute themseives as a new firm using the same name, address,
facilities and client list a3 the dissolved fiom, indicates that the dissolved firm had good will to
digtribute - Dawsgon v, White & Cese, 212AD 2d 385, 622 NY.8, 2d 269. Elements of good will
and potential camings must alzo be taken into account - Matfer of Seizch, 170 AD 686, aff'd 219
N.Y. 634,

- D o

It is apparent from the evidence presented in this matter that good will was a factor in
determining the valve of TEPPER & ASSOCIATES. As erumerated by Surrogate Anthony A.
Searping, Jr,, in his decision dsted September 29, 2006 and a3 brought out in the tial herein,
TEPPER & ASSOCIATES had been in business for a long period of time; all bills rendered were
in the name of the corporation end atl payments made by clients were made pgyable to the
corporation and deposited in corporate bank sccounts. For the defevdant’s expert to make @
finding that each of the partners bad their own olients and if one sharcholder died or leff such as
occurred hersin, there is ne good wil] left for the corporation flies in the face of cace law and the
facts in this matter,
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The direction of the Court a§ set forth in Surrogate Searping's decigion, suprs, states © a
bearing must be held 1o detennine the appropriate remedy for the estate”, This was the basis for
the trial which was held in this mattey and to do this, there had to be a determination of the value
of TEPPER & ASSOCIATES as of December 31, 20603,

it is the finding and determination of this Court that the gross revenues for G.B. TEPPER
& ASSOCIATES, LTD. {or the year ending December 31, 2002 was the sum of $630,368.00.
However, this Court also finds and determines that the multipie used by petitionsr’s expert of
1.5% to determine the value was too high and should have been only 1.2% or $756,442.00 and of
that sam, VERDEBCHI™s 35% share would be $264,756,00. However, there are setoffs accrued
to VERDESCH!'s share by balancing the unaccounted monies taken by VERDESCHI of
$75,000,00 and those of the other shareholders equaling $33,000.00, plus the weekly salary pajd
to VERDESCH] for the period after he died (Novembey 3, 2003) wtaling an additional sum of
£11,250.00. In addition, it iz the finding and determination of this Court that it has not been
praved o the satisfaction of this Court that VERDESCHI would have been entitled to a dividend
for the year ending December 31, 2003 of $49,204.00.
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It is ulso the finding and Jetermination of this Court, based on the findings of and
determination of Surrogate Scarpino that the respondents willfully dissipated und {ransferred the
assets of G.B, TEPPER & ASSOCTIATES LTD. without just or adeguate compensation to the
, cstate of VERDESCHL Undet B.C.L. 1104 (a)(d) thiz Court assesses a surcharge against the :
' respondents in the sum of $40,000.00, i

It is, therefore, the finding and determination of this Court:

1. The vaive of the sharet of BEUMBERT CARL VERDESCHI in G.B. TEFFER &
ASSOCIATES LTD. a2 of December 31, 2003 was $260,406.00.

2. Dissolution of G.B. TEPPER & ASSOCIATES LTI, be granted pursuant to Business
Catporation Law Sec. 1042 (a) (1) (2} and subject to that corporation being liable to the Estate
of HUMBERT CARL VERDESCHI for the sumn of $260,406.00 with intercst from Docember
31, 2003,

3, That the individusls, GERALD B, TEFPER, MONTE TEPPER end JAY SAMUELS |
are individuatly lable to the Estate of HUMBERT CARL VERDESCHI in thelr proportienate
shares in B, TEPPER & ASSOCIATES LTD. in the sum of $260,406,00 with interest from
December 31, 2003,
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4. 'That in plereing the corporate veil, TEPPER TAX ASSOCIATES, INC. is Hable to the
Estate of HUMBERT CARL VERDESCHI in the sum 0f $260,406.00 with interest from
Decernber 31, 2003,

Thiz constitutes the decizion hetein,

g
September 11, 2007 j A
White Plains, NY [) & -
Rabert Jampgs Friedman - 1L.H.O

TO:

Johin F. Carnoy, Bsa.

Carney & McKay, Esgs,

Attorneys for Petitioner

230 Ancon Avenue

Pelham, NY 10803

Robert 8, Markfeld, Esq.
Markfield & Solomon LLP
Attorneys for Respondent
BOS Third Avenue

Wew York, NY 10022
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