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FRIED, J:

In this action for the recovery of money due on ten promissory notes, plaintiffs Beryl Zyskind
and Joel Gold more for an order pursuant to CPLR 3213 for summary judgment in lieu of complaint.
Defendant FaceCake Marketing Technologies, Inc. (FaceCake) opposes the motion, arguing that the
notes are not instruments for the payment of money only. FaceCake counterclaims for fraud in the |
inducement of the notes and breach of the underlying investment agreement pursuant to which these
notes were issued.

Briefly, the events giving rise to this action are as follows. On September 28, 2004, Zyskind
and Gold each executed separate, identical stqck purchase agreements with FaceCake (the
“Agreements™). (Affidavit of Linda Smith, Exh. 2). Under the terms of thc; Agreements, Zyskind and
Gold each promised to invest $625,000 in Fa}ceCake. (Affidavit of Linda Smith, Exh. 2). Pursuant
to the Agreements, these investments were to be made in installments according to a schedule
outlined in the Agreement's. (Affidavit of Linda Smith, Exh. 2). In exchange for each investment,
Zyskind and Gold were to receive a corresponding note and FaceCake stock. (Affidavit of Linda
Smith, Exh. 2, Section 2). |

Pursuant to the Agreements and in exchange for each investment loan made by Zyskind and
Gold, FaceCake issued ten notes to the plaintiffs totaling $650,000 (the “Notes™). (Affidavit of Beryl
Zyskind, Exhs. A-D; Affidavit of Joel Gold, Exhs. E-J). Each Note recites a sum certain to be paid
to the holder of the Note. (Affidavit of Beryl Zyskind, Exhs. A-D; Affidavit of Joel Gold, Exhs. E-J ).
Each Note also contains an unconditional promise to pay and a waiver of all defenses to enforcement
of the Note:

The obligations to make the payments provided for in this Note are absolute and
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unconditional and not subject to any defense, set-off, counterclaim, rescission,
recoupment, or adjustment whatsoever.

(Affidavit of Beryl Zyskind, Exhs. A-D, Section 2(f); Afﬁdavit of Joel Gold, Exhs. E-J, Section
2(f)). Zyskind and Gold now bring this action for summary judgment in lieu of complaint, pursuant
to CPLR 3213, to recover the payment of the loan principal and interest on the Notes.

Under CPLR 3213, instead of serving a complaint, the plaintiff serves the defendant with a
notice of motion for summary judgment and supporting papers. To prevail on such a motion, the
plaintiff must submit proof of the agreement, its unconditional terms of repayment, and default by
the défendant. (See SCP (Burmuda) v. Bermudatel, Inc.,224 A.D.2d 214,216 [1st Dep’t 1996]). The
agreement sued upon must clearly be for the payment of money only, that is, it must contain the
defendant’s explicit acknowledgment of a debt and must suffice to prove the debt by itself.
(Weissman v. Sinorm Deli, Inc., 88 N.Y.2d 437,444 [1996]). The instrument and evidence of failure
to pay constitute a prima facie case for summary judgment in lieu of complaint. (/d.; Interman Indus.
Products, Ltd. v. RS.M. Electron Power, Inc.,37N.Y.2d 151, 155 [1975]). “Once plaintiff has met
its burden, it is incumbent upon defendant to establish, by admissible evidence, that a triable issue
of fact exists.” (SCP (Bermuda), 224 A.D.2d at 216).

Here, the Notes contain un;:onditional promises to pay a sum certain and there is no dispute
that FaceCake defaulted on the Notes. However, FaceCake argues that the plaintiffs have not
established a prima facie case because the Notes refer to the Agreements and therefore the Notes do
not qualify as an instrument for the payment of money oﬁly. Specifically, FaceCake points to the
following provision contained in each Note:

This Note was issued by [FaceCake] pursuant to the Agreement, dated as of
September 28, 2004 (the “Agreement”), between the Holder and [FaceCake].



In connection with the Agreement, the Holder made representations and

warranties to [FaceCake] upon which [FaceCake] is relying in connection with

the Transaction evidenced [by this Note].

(Affidavit of Beryl Zyskind, Exhs. A-D, Section 1; Affidavit of Joel Gold, Exhs. E-J, Section 1).
FaceCake argues that this language indicates that the Notes were issued to the plaintiffs based upon
obligations - warranties and representation - that are not clear from the face of the Notes and require
reference to the Agreements.

An instrument that contains more than an unconditional promise to pay money is not
necessarily disqualified as being for the payment of money only. (First Interstate Credit Alliance,
Inc. v. Sokol, 179 A.D.2d 583, 684 [1st Dep’t 1992]). The mere presence of additional provisi_ons
in the guaranty does not constitute a bar to CPLR 3213 relief, provided that the provisions do not
require additional performance as a condition precedent to repayment, or otherwise alter the
defendant’s promise of payment. (Juste v. Niewdach, 26 A.D.3d 416, 417 [2d Dep’t 2006]; Stevens
v. Phlo Corp., 288 A.D.2d 56, 56 [1st Dep’t 2001]; Machidera Inc. v. Toms, 258 A.D.2d 418,418
[1st Dep’t 1999]; Afco Credit Corp. v. Boropark Twelfih Ave. Realty Corp., 187 A.D.2d 634, 634
[2d Dep’t 1992)). References to other agreements in the instrument do not necessarily qualify or alter
the obligation to pay on the instrument. (Bank of America v. Solow, 862 N.Y.S.2d 812, 2008 WL
1821877, at *4 [N.Y .Sup., Apr. 17, 2008], aff'd, 59 A.D.3d 304, 305 [1st Dep’t 2009] [fact that the
obligations guaranteed were evidenced in a series of underlying mortgages and that guaranty referred
to these mortgages did not disqualify guarantee as an instrument for the payment of money only];
Embraer Fin. Lid. v. Servicios Aereos Profesionales, S.A.,42 A.D.3d 380, 381 [Ist Dep’t 2007].

Here, the reference to the Agreements contained in the Notes do not add to or alter

FaceCake’s obligations. The Agreements merely provide background for the obligations described



in the Note by referring to the holder’s primary obligation. Therefore, the reference to the
Agreements does not prevent the Notes from being enforceable as an instrument for the payment of
moriey only.

FaceCake also relies on 'Weissman v. Sinorm Deli, Inc., 88 N.Y.2d 437, 446-48 (1996) to
support its position that the Notes do not qualify as an instrument for the payment of money only.
In Weissman, the court concluded that thé indemnification agreement being sued upon did not
qualify as an instrument for the payment of money only because it did not adequately describe the
present and future liabilities and obligations of the purported indemnitors. Id. at 445. Here, by
contrast, the Notes expressly provide that FaceCake promises to pay a sum certain to the holder of
the Note on the maturity date and that FaceCake’s payment obli gations under the Notes are “absolute
and unconditional.” (Affidavit of Beryl Zyskind, Exhs. A-D; Affidavit of Joel Gold, Exhs. E-J).
There can be no doubt that each of the Notes thus represents an explicit promise by FaceCake to pay
asumofmoney. Thisand F aceCéke’s acknowledgment of the amount owed constitute a prima facie
case. (See Anthony M. Barraco, P.C. v. Rosendale, 162 A.D.2d 899, 900 [3d Dep’t 2002)).

FaceCake attempts to raise an issue of fact by arguing that Zyskind and Gold fraudulently
induced FaceCake to issue the Notes. Specifically, FaceCake alleges that Zyskind and Gold falsely
represented that they had the intent to make timely and full payment in accordance with the
Agreements and that they were not felons. FaceCake argues that it relied on these misrepresentations
in executing the Agreements and issuing the Notes.

A disclaimer found in a promissory note, depending on its language, may have the effect of
denying a party the right to assert the defense of fraudulent inducement. See Citibank v. Plapinger,

66 N.Y.2d 90 [1985] [fraudulent inducement claim barred where waiver provided defendants’



liability to be absolute and unconditional irrespective of any lack of validity of the underlying
agreement or any other agreement or circumstance which might otherwise constitute a defense to the
guarantee]; Bank of New York v. Bram Mfg. Corp., 803 N.Y.S.2d 17, 2005 WL 1704021 at *8
[N.Y.Sup., July 20, 2005] [fraudulent inducement claim barred where defendant waived “any right
to claim or interpose any defense, counterclaim or offset of any nature and description which it may
have or which may exist (betWeen the parties)]). (Cf. AFG Indus. Inc. v. Empire Glass Co., 226
A.D.2d 487, 487 [2d Dep’t 1996], quoting Banglo v. Naughton, 184 A.D.2d 961, 963 [3d Dep’t
1992]). Here, the waiver found in Section 2(f) of the Notes is virtually indistinguishable from the
language found to bar a fraudulent inducement defense. Accordingly, FaceCake’s fraudulent
inducement defense is barred.

FaceCake also attempts to raise an issue of fact by arguing that the Notes and the Agreements
are inextricably intertwined and that Zyskind and Gold’s alleged breach of the Agreements precludes
summary judgment. Generally, “the breach of a related contract cannot defeat summary judgment
on a promissory note.” (River Bank America v. Daniel Equities Corp., 205 A.D.2d 476, 476 [1st
Dep’t 1994), quoting Fopeco Inc. v. Gen. Coatings Techs., 107 A.D.2d 609, 609-10 [1st Dep’t
1985]; see also U.S. Bank N.A. v. Lax, 907 N.Y.S.2d 104, 2010 WL 743826 at *5 [N.Y.Sup., Mar.
4,2010]; Cohen v. Marviee, 208 A.D.2d 792 [2d Dep’t 1994]). However, where a genuine question
exists as to whether a contract between the parties “can be viewed as being distinct and separate from
the note, summary judgment must be denied. (River Bank America, 205 A.D.2d at 476).

A promissory note is inextricably intertwined with an underlying agreement only if some
additional performance by the plaintiff was a condition precedent to payment on the note or the -

plaintiff’s failure under the agreement altered the defendant’s payment obligations under the note.



(Bruefachv. Miessmer,856 N.Y.S.2d 496,2008 WL 108869 at *2 [N.Y.Sup., Jan. 9 2008]; Neuhaus
v. McGovern, 293 A.D.2d 727, 727 [2d Dep’t 2002]). Here, nothing in the Agreements changes
FaceCake’s obligations under the Notes, which contain an absolute and unconditional obligation to
pay a sum certain. In fact, the Notes were issued only after Zyskind and Gold satisfied their
investment obligations in the Agreements. Therefore, the plaintiffs’ claims are based exclusively on
the Notes and the Notes are not inextricably intertwined with the Agreements. Moreover, even if the
Notes and the Agreements are inextricably intertwined, the waiver in Section 2(f) of the Notes
precludes any defenses FaceCake may have to enforcement of the Notes, including breach of
contract.

Finally, FaceCake’s attempt to raise an issue of fact by claiming that it cancelled the Notes
and the Agreements fails because the Notes contain an unconditional promise to pay and FaceCake
waived all of its defenses in Section 2(f) of the Notes. Therefore, FaceCake has failed to raise any
genuine issues of fact with respect to the enforcement of the Notes.

FaceCake asserts counterclaims of fraud in the inducement and breach of the Agreements.
“[1]f defendant’s claim is not as cléar and liquidated as one based on a judgment or instrument, it
should not be interposable in response to a [CPLR] 3213 motion-action.” (Harris v. Miller, 136
A.D.2d 603, 603 [2d Dep’t 1988]; Friends Lumber Inc v. Cornell Dev. Corp., 243 A.D.2d 886, 888
[3d Dep’t 1997]). There is an exception where the transactions upon which the counterclaim is based
are inseperable from and may constitute a defense to the main claim. (Harris, 136 A.D.2d at 603).
However, even when the proposed counterclaim arises out of the “same general transaction” but
would not constitute a defense to the main claim, the plaintiff should not be deprived of his right to

summary judgment on the note. (/d.; see also David D. Siegel, New York Practice § 292 [4th ed.



2005]). As discussed above, FaceCake’s claims of fraudulent inducement and breach of contract are
not inextricably intertwined with the plaintiffs’ claims to enforce the Notes and therefore FaceCake’s
counterclaims should not impede Zyskind and Gold’s legitimate right to accelerated judgment on
the Notes pursuant to CPLR 3213.

Accordingly, it is hereby .

ORDERED that the plaintiffs’ motion for summary judgment in lieu of complaint is granted
as to liability against the defendant; and it is further

ORDERED that the issue of damages including accrued interest, attorneys’ fees and costs
is hereby referred to a Special Referee to hear and report with recommendations, except that, in the
event of and upon the filing of a stipulation of the parties, as permitted by CPLR 4317, the Special
Referee, or another person designated by the parties to se&e as referee, shall determine the aforesaid
issue; and it is further

ORDERED that a copy of this order with notice of entry shall be served én the Special
Referee Clerk (Room 119) to arr'ange a date for the reference to a Special Referee; and it is further

ORDERED that the defendant’s counterclaims are severed; and it is further

ORDERED that the plaintiffs are directed to ans.wer the defendant’s counterclaims within
ten days.

Dated: ,}/} ‘-{/Z(ﬂ v
ENTER:
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