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Defendant and Counterclaimant FaceCake Marketirghfi@ogies, Inc. (“FaceCake”),
by its attorneys, Locke Lord LLP, submits this Mearadum of Law, the Affidavit of Linda
Smith, dated October 4, 2010 (“Smith Aff.”), ane tAffirmation of R. James DeRose, lll, dated
October 26, 2011 (“DeRose Aff.”), and the exhitatsached thereto, in support of its motion
pursuant to CPLR 3211 (a)(1)(5) and (7) to disnidaintiffs and Counterclaimants Beryl
Zyskind’'s and Joel Gold’'s Counterclaims and its iomotpursuant to CPLR 2201 to stay

enforcement of the judgment entered on OctobeRQ¥].

PRELIMINARY STATEMENT

Plaintiffs Beryl Zyskind and Joel Gold assert tdaimas in response to FaceCake’s
counterclaim against them for breach of contract.the most part, Zyskind’s and Gold’s claims
depend on FaceCake having breached the agreememiseln the parties. These contractual
claims all seek to enforce obligations that FaceCddes not owe. More sinisterly, in alleging
these claims Plaintiffs attempt to mislead the €oyrquoting language from the Agreements
but leaving out the condition precedent which biwes right they claim. When the omitted
language is considered in connection with the asiioms of Zyskind’s and Gold’s own pleading
it is clear that Plaintiffs are affirmatively folesed from the rights they claim. Zyskind’s and
Gold’s remaining claims for conversion and an aotiog should also be dismissed because
they are barred by the statute of limitations aittd allege the elements of the claims asserted.

Finally, the equities dictate that enforcementhaf jludgment Zyskind and Gold currently
have against FaceCake should be stayed. Upon dmlno$ their counterclaims, Zyskind and
Gold have no defense to a motion for summary juddno@ FaceCake’s claim for breach of
contract. It is not in the interest of justice tequire FaceCake to pay out on the current

judgment, while it waits for its own related judgmyeespecially given Zyskind’s and Gold’s trail
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of lawsuits nationwide wherein they have been sondd/idually or together for various frauds
and financial chicanery similar to what is desatlilre FaceCake’s counterclaims.

STATEMENT OF FACTS

FaceCake is a technology and marketing companwclte need of funding in 2004,
FaceCake engaged an investment consultant whalideal it to Plaintiffs each agreed to invest
$625,000, for a total combined investment of $1@fion. (Smith Aff. 1 9-12, 20). The
agreement between the parties was memorializedonidentical agreements dated September
28, 2004, one with each Plaintiff (the “Agreements™Agreement”). Under the terms of the
Agreements, Zyskind’s and Gold’s investments weyebe funded on a strict schedule.
Specifically, the Agreements stated that each taveshall make an initial payment of $125,000
on September 28, 2004 and in exchange it will xecai note and 337,500 shares of FaceCake
stock. (Smith Aff., Ex. 2, § 1(a)). Then:

On each of October 28, 2004, November 28, 2004¢Déer 28,
2004, January 28, 2005, February 28, 2005, Mar¢l2@85, April
28, 2005, May 28, 2005, June 28, 2005 and July@85 (the date
hereof, as well as each such dateCkSing Date”), the Investor
shall acquire from the Company Notes in the agdeegancipal

amount of $50,000.00 and 135,000 Shares in exchdoge
$50,000.00.

(Smith Aff., Ex. 2, 8 1(b)). All of these paymensre due to be completed by July 28, 2005.
This rigid schedule was included in the Agreemdg@sause it was critical to FaceCake that it
receive all of the agreed to funding within the teonplated time period. (Smith Aff. { 22).
FaceCake made it clear to Zyskind and Gold thae#&ded to be funded on time. (Smith Aff. q
15).

Entering into the Agreements with Zyskind and Gaials the worst decision FaceCake

ever made. According to Plaintiffs’ own pleading;skind only made his $125,000 payment on



September 28, 2004, and $50,000 payments in Oct2b@4, November 2004, and January
2005. (Plaintiffs’ Counterclaims 11 91, 92). Golade his $125,000 payment on September 28,
2004, and made $50,000 payments in October 200deioer 2004, January 2005 and two in
April 2005. (Plaintiffs’ Counterclaims 11 94, 93h response to each one of these payments,
FaceCake fulfilled its obligations and issued tlwes and shares the Agreement required.
(Plaintiffs’ Counterclaims {1 91-96). The pleadexmits that Zyskind only made $275,000 of
his $675,000 investment under the contemplateddstheand Gold only made $375,000 of his
scheduled $675,000 investment. (Plaintiffs’ Courleems f 93, 96). Zyskind's and Gold’'s
intermittent funding was also accompanied by numenmromises made by them that a check
was about to be sent. (See Smith Aff., Ex. 3). €hedsecks never materialized. In retrospect, it is
clear that these promises were made just to keep(ake from declaring a breach of the
Agreements. Zyskind and Gold played on FaceCakespetation for the money they promised
to string it along, stumbling, towards its own deenso as to increase their own leverage.

In August 2005, FaceCake formally notified Plaiistithat they were in default under the
Agreements and asked them to cure their defa@tsith Aff., Ex. 4). FaceCake also canceled
the notes and shares it had issued. (Smith Aff. 5Ex

Zyskind and Gold’s failure to fully fund their inggnents crippled FaceCake. (Smith Aff.
1 61). It prevented FaceCake from fulfilling itsligations, which damaged client relationships
and destroyed the company’s credibility in the regplace. (Smith Aff. f 62-63). There are
client relationships that still have not healedt,Bo add insult to injury, FaceCake subsequently
learned that what Zyskind and Gold did to it wast p& a pattern and practice they followed.
They made deals with small companies, partiallyffguared under those deals, then refused to
fund and hamstrung those companies so that thdy poll assets out and profit. There is a trail
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of lawsuits across the country which demonstrate thee, e.g., Coated Fabrics Co. v. Mirle

Corp., 2008 WL 163598 (E.D.N.Y. 2008); Acceleratedilding Concepts Corp. v. Zyskind,

Sup. Ct. New York County, Index No. 2008/60000Barber v. Modavox, Inc., 2008 WL

5274527 (D. Ariz. 2008); Trio Industries Group vhatter Capital Resources Inc., Beryl

Zyskind, et al., 3:06-cv-00205-B (N.D. TeX.JaceCake also learned that Zyskind, contrary to
his express representations that he did not hareranal record, had been convicted of felony
bank fraud, misappropriation of funds held as adidry, and theft of federal funds. See U.S. v.
Zyskind, 118 F.3d 113 (2d Cir. 1997). UnknowindghaceCake had laid down with wolves.

In August 2010, Zyskind and Gold served FaceCak#h & motion for summary
judgment in lieu of complaint seeking recovery ba hotes that FaceCake had issued under the
Agreements. In bringing that action they did naseaany of the causes of action they now claim.
FaceCake asserted counterclaims in response tontia¢ion for summary judgment in lieu of
complaint. Summary judgment was granted in Zysldraiid Gold’s favor in December of 2010;
that decision is on appeal. Zyskind and Gold unsssftlly moved to dismiss FaceCake’s claim
for breach of contract and then asserted the insamterclaims to FaceCake’s counterclaims.
On October 17, 2011, judgment was entered basettheomdecember 2010 grant of summary
judgment.

LEGAL ARGUMENT

Zyskind and Gold admit in their Counterclaims ttie¢y breached the Agreements and

state that they did not make all of the paymengt they were obligated to make under the

! The complaint in this matter is attached to DeRAH. as Exhibit 6.
2 The complaint and restraining order in this maigeattached to the DeRose Aff. as Exhibit 7.
4



Agreements._(See Plaintiffs’ Counterclaims {1 8£99, 94-95). This admitted breach warrants
dismissal of many of the Counterclaims.

A motion to dismiss pursuant to CPLR 3211(a)(7) i granted if no factual allegations
which manifest a cause of action cognizable at ém&s made within the four corners of the

complaint._Scott v. Bell. Atl. Corp., 282 A.D.2d(1,8183 (1st Dep’'t 2001); see also Century-

Maxim Construction Corp. v. One Bryant Park, LL G, Kisc.3d 1120(a), 2009 WL 1218895, at

*9 (Sup. Ct. Westchester County Apr. 7, 2009). Whemotion to dismiss contractual claims
pursuant to CPLR 3211(a)(1) accompanies a motiodenprsuant to CPLR 3211(a)(7), the
inquiry is expanded slightly and the language ef ¢bntract controls, not the allegations of the

complaint._See Prudential Wykagyl/Rittenberg Reali@alabria-Maher, 1 A.D.3d 422, 422-23

(1st Dep’t 2003). If the written contract unambigsly contradicts the allegations supporting the
breach of contract claim, the contract itself ctiatts documentary evidence warranting the

dismissal of the complaint. 150 Broadway N.Y. AssdcP. v. Bodner, 14 A.D.3d 1, 5 (1st

Dep’t 2004). If the contract “disproves an esserdigegation of the complaint, dismissal is
warranted even if the allegations, standing alepnald withstand a motion to dismiss for failure

to state a cause of action.” Peter F. Gaito Architee, LLC v. Simone Dev. Corp., 46 A.D.3d

530, 530 (2d Dep’t 2007); see also Snyder v. Vdviartini & Moore, LLC, 52 A.D.3d 811 (2d

Dep’t 2008).

Zyskind and Gold assert ten claims against FaceGake of those claims are dependent
on FaceCake having breached the Agreements. Thaisescshould be dismissed pursuant to
CPLR 3211(a)(1) and (a)(7) because the expressstefnthe Agreements do not impose on
FaceCake any of the obligations that Zyskind anddGallege FaceCake breached. The
remaining claims are for conversion, unjust enriehtrand an accounting. Those claims should

5



be dismissed pursuant to CPLR 3211(a)(7) becauskity and Gold do not sufficiently allege
those causes of action.

Furthermore, pursuant to CPLR 2201, the Court ghstaly enforcement of the judgment
entered October 17, 2011. Upon dismissal of Zyskiaehd Gold’s breach of contract claims,
summary judgment on FaceCake’s counterclaim foadireof the Agreements against Zyskind
and Gold becomes immediately ripe since they haweitted in their Counterclaims that they
entered into the Agreements and did not performeutidem. It would be inequitable to force
FaceCake to pay that judgment, while it waits t@tsnted its own judgment which is certain to
come, especially since there are grave concerh$§#taCake would not be able to get its money
back because Plaintiffs have a history of frauduteinavior and financial crimes.

l. FaceCake Did Not Breach the Agreements and Zyskinand Gold Fail to Allege Any
Cause of Action Based on a Breach of the Agreements

None of the claims that Zyskind and Gold allegejclwhare premised on an alleged
breach of the Agreements by FaceCake, state a cdusetion. In order to assert a cause of
action premised on a breach of contract, a partgtrdemonstrate “the existence of a contract,
the plaintiff's performance thereunder, the defetidébreach thereof, and resulting damages.”

Harris v. Seward Park Hous. Corp., 79 A.D.3d 42% {1st Dep’'t 2010). Zyskind and Gold

cannot demonstrate that FaceCake breached anytdtiginder the Agreement.

Zyskind and Gold claim three breaches of the Agesem First, they state that FaceCake
breached “anti-dilution” provisions contained iretAgreements by issuing new equity shares
but not offering Zyskind and Gold the opportunibypurchase a portion of those shares. Second,
they state that FaceCake was obligated to issuesh# stock and notes pursuant to the
Agreement in exchange for payments Zyskind and Guddle that were outside the structure

provided for by the Agreements. Third, they all¢igat FaceCake’s eventual cancellation of the
6



shares that it issued to Zyskind and Gold, afteskifyd and Gold failed to make their
investments under the terms of the Agreements,‘wdawful” and a breach of the Agreement.
Under the express terms of the Agreements Facedidkeot owe Zyskind and Gold any
of the obligations it is claimed to have breacl®ecause FaceCake is not subject to these duties
under the Agreements, Zyskind and Gold have natudated, and cannot articulate, any claim
that FaceCake breached the Agreements. For the®nme@sykind’s and Gold’s First, Second,
Third, Fourth and Tenth claims based on a purpdstedch of the Agreements for declaratory
judgment, specific performance, breach of conteat attorneys’ feé<fail to state a cause of
action and should be dismissed.

A. Zyskind and Gold Are Not Entitled to “Anti-Dilution ” Protection

Zyskind’s and Gold’s claim that FaceCake owed tleeduty to prevent their ownership
interest in FaceCake from being diluted is barrgdtle express terms of the Agreements.
Zyskind’'s and Gold’'s admission that they did notkmall of the payments required by the
Agreements demonstrate that they cannot stateim clader the express terms of the “anti-
dilution” provisions of the Agreement because ttennot satisfy the condition precedent
contained in those provisions. That condition reggithat Zyskind and Gold not be in breach of
any provision of the Agreements in order for theti@ilution” provisions to operate.

According to Zyskind and Gold, Section 7(e)(ii)tbé Agreements provides the basis for
the “anti-dilution” right they assert. They claimat whenever FaceCake issues new securities,
Section 7(e)(ii) imposes an obligation on FaceCak#&offer to issue to [Zyskind and Gold] a

portion of the Proposed Securities equal to theedtw’s Percentage Interest.” (Plaintiffs’

® Plaintiff's tenth claim for attorneys’ fees is pmised entirely on contractual language awardingraglys’ fees if
they prevail on a claim for breach of the Agreemaitissue. When Plaintiffs’ claims based on breddhe
Agreements are dismissed, this cause of actionmbesmnoot and should be dismissed as well.
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Counterclaims  89). They claim that FaceCake Imexhcthese obligations because, as
“disclosed in Defendant's Form D, filed with the cBaties and Exchange Commission,”
FaceCake allegedly issued shares at some undiddiose without offering Zyskind and Gold
the opportunity to purchase these shares. (PlsnGbunterclaims {1 101-102).

In attempting to assert these claims, Zyskind antt Gelectively quote Section 7(e)(ii)
to leave out the condition precedent containedetherthat condition explicitly states that

Section 7(e)(ii) only applies_“so long as Invesidyskind or Gold] is not in breach of any of

[their] obligations” under the Agreement. (SmithfAfEx. 2) (emphasis added). FaceCake
submits that Zyskind’'s and Gold’s decision to othis condition (which is the only elision of a
substantive provision in their very long block catain of Sections 7 (e)(ii), (iii), (iv) and (v))
was intentional because it renders their “antitbhi’ claims facially invalid in light of their
own admissions that they did not make all of tip@iyments under the Agreements.

However, the actual provisions of the Agreemendashar than Zyskind’'s and Gold’s

characterization of those provision, are what adaton this motion. Se@05 Third Ave. Co. v.

M.W. Realty AssoG.58 N.Y.2d 447, 451 (1983); Marosu Realty Corp. enthunity Preserv.

Corp, 26 A.D.3d 74, 82 (1st Dep’'t 2005). When *“a writt@ontract ... unambiguously
contradicts the allegations supporting the bredchboatract, the contract itself constitutes the
documentary evidence warranting the dismissal efcdmplaint under CPLR 3211(a)(1).” 150

Broadway N.Y. Assocs. L.P14 A.D.3d at 1; see also Taussig V. Clipper GrauB,, 13 A.D.3d

166, 167 (1st Dep’t 2004), Iv deni&dN.Y.3d 707 (2005) (holding “[t]he interpretatiah an
unambiguous contract is a question of law for tleir; and the provisions of a contract

addressing the rights of the parties will prevagiothe allegations in a complaint.”).



Section 7(e) controls what happens if FaceCakeddsecto issue new equity shares.
Section 7(e)(ii), which governs the first stepbéotaken if FaceCake decides to issue new stock,
states:

If at any time after the date hereof, the CompaRgcgCake]
proposes to issue Equity Securities, the Compaal}, 8o long as
Investor [Zyskind and Gold] is not is breach of aoy its
obligations hereunder, (A) give written notice #wr to the
Investor, ... and (B) offer to issue to the Invesagportion of the
Proposed Securities equal to the Investor’'s Pesgeninterest

(Smith Aff., Ex. 2)(emphasis added). This provision applies only tsgglas” Zyskind and Gold
are “not in breach of any of [their] obligationsiider the Agreements and FaceCake proposed to
issue new stock. It is only if those conditions both met, that FaceCake was required to send
notice to Zyskind and Gold stating that it was isguhis stock and offering Zyskind and Gold
an opportunity to purchase a portion of it. (Smitfi., Ex. 2, 8 7(e)(ii)). According to the
unambiguous language of the Agreements, FaceCdkdas an obligation if Zyskind and Gold
are “not in breach of any of [their] obligationshder the Agreements. (Smith Aff., Ex. 2, §
7(e)(iii)).

Zyskind and Gold admit they were in breach of tlodiligations under the Agreements
starting in December 2004. Zyskind and Gold adimt the Agreements bound them to make
$1,250,000 in investments ($675,000 each). (Pfe@shtCounterclaims § 87). They each further
admit that the Agreements obligated them each tken$d 25,000 payments on September 28,
2004, and $50,000 payments on October 28, 2004eMber 28, 2004, December 28, 2004,
January 28, 2005, February 28, 2005, March 28, 280EI| 28, 2005, May 28, 2005, June 28,
2005 and July 28, 2005. (Plaintiffs’ Counterclaifn87). Yet, Zyskind admits he only made his
$125,000 payment on September 28, 2004, and thee $60,000 payments in October 2004,

November 2004, and January 2005. (Plaintiffs’ Cetstaims { 91, 92). He did not make his
9



December 2004, February 2005, March 2005, Aprils2@@ay 2005, June 2005 or July 2005
payments. Gold admits he only made his $125,00thpayon September 28, 2004, and $50,000
payments in October 2004, November 2004, Januadp 20d two in April 2005. (Plaintiffs’
Counterclaims 11 94, 95). He did not make his Dés#n2004, February 2005, March 2005,
May 2005, June 2005 or July 2005 payments. Plé&ntitimately admit that Zyskind only made
$275,000 in scheduled payments out of his $675i0@8stment and Gold only made $375,000
in scheduled payments out of his $675,000 investn{Praintiffs’ Counterclaims {1 93, 96). As
of December 2004, when neither Zyskind nor Gold entee required payment, they were in
breach of their obligations under the AgreementseyTalso breached the Agreements by not
investing the entire $675,000 the each agreedno funder the Agreements. These breaches both
preclude operation of Section 7(e)(ii).

Zyskind and Gold not only admit that they breach&dir obligations under the
Agreements, but that FaceCake put them on noticthede defaults. Zyskind’'s and Gold’s
pleadings refer to a letter from FaceCake to Zydskand Gold dated August 24, 2005.
(Plaintiffs’ Counterclaims 100, n. 5). In thattéz, FaceCake stated “Notice of Default is
hereby delivered pursuant to Sections 1(b) and 8{(dhe Agreement that you have failed to
deliver the funds required to be delivered by ym{RaceCake] with respect to the payments due
by you under the Agreement.” (Smith Aff., Ex. 4)adeCake then demanded cure of those
breaches. (Smith Aff., Ex. 4). Those breaches wexer cured.

Beyond their admissions that they breached, Zyskind Gold also fail to allege that
FaceCake issued any stock that would have trigg8extion 7(e)(ii). Zyskind’'s and Gold’s
pleading contains a single cryptic reference tofélddant's Form D, filed with the Securities
and Exchange Commission” as the basis for Face€#&keach, but provides no detail about the
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issuance of securities referenced therein. (PfEEhtCounterclaims  102). This appears to be
another instance where Zyskind and Gold try to maleppear as if there is a cause of action
when the documents clearly show that there is nameview of the Form Ds filed by FaceCake
with the S.E.C., available on the S.E.C.’s webbiisgicates that FaceCake did not issue any
new stock between September 28, 2004 when the Agnets were entered into and when
Zyskind and Gold breached the Agreements. The $€fbur Form Ds on file for FaceCake,
dated September 16, 2002, December 8, 2006, Deceimye2007 and February 2, 2009.
(DeRose Aff., Ex. 5). None of these reflect thatd@ake issued new shares in 2004 or 2005.
(DeRose Aff. Exs. 1-4). The Form D dated Decemb&086 shows that FaceCake issued stock
in 2006, after Zyskind and Gold admit they had bhed their obligations under the Agreements.
(DeRose Aff., Ex. 2). Zyskind and Gold cannot adlepat FaceCake breached Section 7(e)
during the brief window when Zyskind and Gold waa in breach of their obligations under
the Agreements.

The impropriety of Plaintiffs’ causes of action bdson Section 7(e) becomes crystal
clear when one considers that Zyskind and Golakiening “anti-dilution” protection to ensure
that they maintained their “respective ten per¢&fso) ownership interests in [FaceCake],” but
they never acquired a ten percent ownership interdsaceCake because they never made all of
the payments due under the Agreements. ZyskindGad would have only acquired twin 10%
interests in FaceCake if they made all of the mign#0,000 payments required under the

Agreements and received the shares tied to eaalngrdy The disconnect inherent in Zyskind

* The link to the Securities and Exchange Commissioreb page listing FaceCake’s filings with the .Eis:
http://www.sec.gov/cgi-bin/browse-edgar?company=ske&match=contains&CIK=&filenum=&State=
&Country=&SIC=&owner=exclude&Find=Find+Companies&mn=getcompany (last visited October 25, 2011).
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and Gold claiming that FaceCake acted improperiynbtyoffering them the right to buy more
stock, when they would not make the payments nacgs® acquire the shares that the
Agreement expressly obligated them to buy, undeescthat Zyskind’'s and Gold’s claim is
unsustainable and raises serious questions almunibtives in asserting their counterclaims.
Zyskind and Gold have failed to state any claimeldasn FaceCake’s failure to provide
“anti-dilution” protection under Section 7(e) ofethAgreements. They are not entitled to a
declaratory judgment that FaceCake failed to comptli Section 7(e). They are not entitled to
an order that FaceCake specifically perform undmatiBn 7(e). And, they are not entitled to a
finding that FaceCake breached the Agreements bedhey did not comply with Section 7(e).

B. FaceCake Is Not Required to Issue Stock or NotesrfBayments Made
Outside of the Payment Structure Contained in the reements

Zyskind and Gold next complain that FaceCake bred¢he Agreements because it did
not issue shares of stock or notes in exchangeagments that do not comply with the schedule
of payments due under Section 1 of the Agreemedpecifically, they claim that FaceCake
should have issued shares and notes in respohse fiayments of $25,000 in August 2005, two
payments of $10,000 in November 2005, and paynar$$,000 and $15,000 in January 2006.
(Plaintiffs’ Counterclaims {1 98-100). With thisaich, instead of misrepresenting the terms of
the Agreements, Zyskind and Gold seek to imposégatobns on FaceCake which are not
contained in the Agreements. The Agreements omjyire that FaceCake issue shares or notes
in exchange for those payments that are expressisnerated by the Agreements. Plaintiffs do
not point to any provisions of the Agreements 8tate otherwise.

It is well settled that a court may not read primns into an unambiguous agreement.

Greenfield v. Philles Records, 98 N.Y.2d 562, 5800Q) (holding it is well established that

unambiguous contracts must be interpreted in aeome with their plain meaning). When
12



interpreting contracts, the Court of Appeals hapéatedly applied the ‘familiar and eminently
sensible proposition of law [ ] that, when partset down their agreement in a clear, complete

document, their writing should ... be enforced adicw to its terms.” Vermont Teddy Bear Co.,

Inc. v. 538 Madison Realty Co., 1 N.Y.3d 470, 4722904) (quoting_W.W.W. Assoc. V.

Giancontieri, 77 N.Y.2d 157, 162 (1990) (citing &iv. Financial Performance Corp., 97

N.Y.2d 195, 198 (2001)). Courts must “be extremediuctant to interpret an agreement as
impliedly stating something which the parties haeglected to specifically include.” Vermont

Teddy Bear Co., Inc., 1 N.Y.3d at 475 (quoting Rowéreat Atl. & Pac. Tea Co., 46 N.Y.2d

62, 72 (1978)). They “may not by construction addexcise terms, nor distort the meaning of
those used and thereby make a new contract fopdhees under the guise of interpreting the

writing.” Vermont Teddy Bear Co., Inc., 1 N.Y.3d4t5 (quoting Reiss, 97 N.Y.2d at 199). The

plain language of the contract controls.

The Agreements require FaceCake to issue shareaaes pursuant to a very specific
schedule of payments. The Agreements state thatieaestor shall make an initial payment of
$125,000 on September 28, 2004 and in exchangél iteeeive a note and 337,500 shares of
FaceCake stock. That grant of shares and notesoouolys if there is payment of $125,000 on
September 28, 2004. (Smith Aff., Ex. 2, § 1(a))efih

On each of October 28, 2004, November 28, 2004eDéer 28,
2004, January 28, 2005, February 28, 2005, Mar¢l2@85, April
28, 2005, May 28, 2005, June 28, 2005 and July@85 (the date
hereof, as well as each such dateCkoSing Date”), the Investor
shall acquire from the Company Notes in the agdesgancipal

amount of $50,000.00 and 135,000 Shares in exchdoge
$50,000.00.

(Smith Aff., Ex. 2, 8§ 1(b)). Again, the shares amates issue only if there is a specific payment,

in a specific amount, on a specific day. Sectioof 3he Agreements further states “[o]n each
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Closing Date, the Investor shall deliver to the @amy cash by check or electronic wire transfer
to Section 1 hereof against delivery of the Noted Shares to be purchased thereby pursuant
hereto on such date.” (Smith Aff., Ex. 2, § 3). tBet2 requires that on “each Closing Date, the
Company shall deliver to Investor the relevant Nante the relevant Shares pursuant to Section
1 hereof.” (Smith Aff., Ex. 2, 8 2). These provis clearly contemplate a rigid payment
schedule and tie the issuance of shares to $5(@a@Ments being made on specific Closing
Dates, culminating on July 28, 2005.

There is nothing in the Agreements which allows #yskind and Gold to make
payments in the amounts of their choosing, on datdbeir choosing, or after July 28, 2005
when the last payments under the Agreements wereMNhr is there anything in the Agreements
which entitles them to shares or notes in exchamgeff-schedule, partial payments made after
the July 28, 2005 deadline to fully fund has passed, Zyskind’s and Gold’s pleading does not
point to any provision in the Agreement which cesaa right to shares or notes in exchange for
these types of payment. If the Agreements had mieanZyskind and Gold to be entitled to
shares and notes at any time pursuant to theiirsggaccheck, the Agreements would have stated
as much.

That the Agreements do not allow for Zyskind andd3o receive shares and notes in
return for partial payments is borne out by thet fhat the Agreements do not contain any
method to calculate how shares or notes shouldl®eated in response to payments of less than
$50,000. If the Agreements were to function the wet Zyskind and Gold allege, one would
expect at least that a share price would be indul¢he Agreement so that allocations of shares
could be made if partial payments were made. Famge, how many shares would one be
entitled to if he pays $10,000? There is no suckipion.

14



At the end of the day, Zyskind and Gold have fattedtate a claim for breach of contract
based on FaceCake’s not issuing shares and notetin for the payments outside the schedule
required by the Agreements.

C. FaceCake Delivered the Stock to Zyskind and Gold i@ompliance with Its
Obligations Under the Agreement

Finally, Zyskind and Gold assert that FaceCakedbred the Agreements by cancelling
the shares of stock that it had issued to Zyskind &old. Again, Zyskind and Gold are
improperly claiming for themselves a right that nst contained in the Agreements. See

Greenfield, 98 N.Y.2d at 569-70; Vermont Teddy Bé2w., Inc., 1 N.Y.3d at 475. The

Agreements require FaceCake to deliver shares ski@y and Gold and nothing more.
According to Zyskind’'s and Gold’s own pleading, E@ake delivered all of the stock it was
obligated to deliver pursuant to the Agreementegithe scheduled payments Zyskind and Gold
had made. (Plaintiffs’ Counterclaims 1 91, 93,3%8),

In Section 1, which describes the transaction sire¢ the Agreements clearly state that
upon each Closing Date Zyskind and Gold would aega specific amount of shares in
FaceCake if they made specific payments. (Smith &f. 2, 88 1(a), 1(b)). The Agreement then
describes how Zyskind and Gold were to deliverftimels it owed FaceCake and how FaceCake
would deliver shares to Zyskind and Gold in retB8mith Aff., Ex. 2, 88 2, 3). The Agreements
do not state that once FaceCake issued sharesstondyand Gold its management ceded any
right it had to cancel those shares, or otherwiaeage the value or number of those shares in
the course of FaceCake’s business. If the Agreesmequired FaceCake to give up those rights,
it would have stated so. In fact, the Agreementdieidly state otherwise, retaining for FaceCake

the right to adjust the shares due Zyskind and Giolidstock splits, stock dividends, reverse
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stock splits, and reorganizations.” (Smith Aff.,.2x 8 1(d)). Zyskind and Gold do not make any
allegations which demonstrate anything else.

There is no question that FaceCake delivered theesht was obligated to deliver to
Zyskind and Gold. The pleading alleges that eadle #yskind and Gold made a payment under
the schedule, FaceCake delivered the corresponéimgisite amount of stock due under the
Agreements. (Plaintiffs’ Counterclaims 1 91, 98, 96). Clearly, according to Zyskind and
Gold’s own pleading FaceCake complied with thegdilons it owed under the complaint which
were limited to delivering stock.

Though it is couched as a breach of the Agreemaiitat Zyskind and Gold are actually
asserting is that FaceCake interfered with propérdy Zyskind and Gold owned. Specifically,
Zyskind and Gold appear to be making a conversiairmcwith respect to the shares. See

Mirvish v. Mott, 75 A.D.3d 269, 274 (1st Dep’t 201(holding that the basis of an action for

conversion is “the denial or violation of the pl#ifs dominion over, rights to, or possession of

property.”); see also Maharaj v. Bankamerica Cdt@8 F.3d 94, 98 (2d Cir. 1997) (noting that

after corporate action which effectively reducedugaof shares to zero, and to the extent that
action was unlawful, plaintiff's cause of action svr the conversion of his shares). Zyskind
and Gold do not point to any contractual provisidrich imposes the obligations they claim, but
instead premise their claim on a conclusory aliegatthat FaceCake “unilaterally and

unlawfully terminated” shares “issued to” ZyskinadaGold; they are silent as to why or how the
cancellation of the shares was unlawful. That Zydld and Gold’s cause of action stems from
the alleged termination of the shares they ownewt, from a breach of any discernable

contractual obligation FaceCake owed them, dematestthat this is really a tort claim. Id.
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They seek to mischaracterize this claim as a coiahclaim, however, because a claim
for conversion is time-barred. Mirvish, 75 A.D.3t 274 (stating a claim for conversion is
subject to a three-year statute of limitations)skigd and Gold allege that FaceCake notified
them that it had cancelled the shares in August AB0aintiffs’ Counterclaims § 100, n. 5),
which means that the statute of limitations rarAugust 2008. This counterclaim was filed in
July 2011, almost three years after the statutenofations had run and almost six years after
Zyskind and Gold state that FaceCake cancelled shares.

Finally, it must not be forgotten that the instplgading is a counterclaim to FaceCake’s
counterclaim, which was made in response to Zyskirmhd Gold’s motion for summary
judgment in lieu of complaint. That motion sougkteovery on the notes that were issued
contemporaneously with the shares under the Agreesm£yskind and Gold chose to remain
silent with respect to any claim they felt they leadthe shares when they moved for summary
judgment in lieu of complaint in 203®ecause contractual claims based on the canoellafi
the shares would have interfered with their claimder CPLR 3213 by raising questions about
the interconnectedness between the Agreementshtres and the notes issued pursuant to the
Agreements. Zyskind’'s and Gold’s decision to letirols based on the cancellation of the shares
was a strategic one. Their decision to seek thisfneow again raises questions about what they
are hoping to achieve with their counterclaims.

Zyskind and Gold are not entitled to a declaratpmggment that FaceCake has
unlawfully terminated the shares it issued, not thanust reissue the shares it terminated. Nor

are Zyskind and Gold entitled to an order that Eat® must reissue those shares.

5 Even in 2010, the claims for the cancelled shese® time barred.
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D. Zyskind and Gold Are Not Entitled to Attorneys’ Fees

Zyskind’s and Gold's claim for attorneys’ fees isemised on Section 8(a) of the

Agreements. (Plaintiffs’ Counterclaims  160). 8at8(a) states:

[l]n the event that the Investor should sue the @amy for breach

of this Agreement or the Notes or for enforcemdrdreéof and

prevail in such action, the legal fees and expep$esich action

incurred by the Investor shall be paid for upon ded by the

Company.
(Smith Aff., Ex. 2, 8 8(a)). This provision only memplates attorneys’ fees if the Investor
prevails on a claim based on a breach of the Ageegnor a claim to enforce the terms of the
Agreement. Because, as shown, Zyskind and Gold hatvasserted any claims which support a
finding that FaceCake breached the Agreements,daenot prevail on a claim for breach of the

Agreements and there is no right to recovery afratlys’ fees under Section 8(a).

I. Zyskind’s and Gold’s Claims of Conversion and UnjusEnrichment Fail to State
Causes of Action

A. Zyskind’s and Gold’s Conversion Claims Are Time Bared

Zyskind’s and Gold’s claims for conversion are pisad on their claim that FaceCake
did not issue notes and shares in response totyskiwo payments of $25,000 in August 2005,
two payments of $10,000 in November 2005, and @yenent of $5,000 in January 2006; or, in
response to Gold’'s payment of $15,000 in Janua®g2(Plaintiffs’ Counterclaims 1 98-100).
These claims are barred by the statute of limitatiovhich ran in 2009.

The basis of an action for conversion is “the demiaviolation of the plaintiff's dominion

over, rights to, or possession of property.” Mihvis Mott, 75 A.D.3d 269, 274 (1st Dep’t 2010)

(citing Sporn v. MCA Records, 58 N.Y.2d 482, 48B&3)). A claim for conversion accrues

upon the occurrence of some affirmative act by deéendant depriving the owner of their

property._Mirvish, 75 A.D.3d at 274 (citing StateMew York v. Seventh Regiment Fund, 98
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N.Y.2d 249, 260 (2002)). Conversion claims are scibjo a three-year statute of limitations.
Mirvish, 75 A.D.3d at 275-76; CPLR 214.

Under Zyskind’s and Gold’s theory, the alleged amsion took place when FaceCake
deposited the above enumerated amounts in its atx@nd did not issue notes or shares to
Zyskind and Gold. According to the allegations bé tcounterclaim, that occurred between
August 1, 2005 and January 10, 2006. (Plaintiffeuerclaims { 98-100). Under Zyskind’s
and Gold's view, FaceCake would have been obligatedssue those notes or shares
immediately upon receiving these funds. (Plainti@®unterclaims § 87). Thus, the causes of
action for conversion accrued under these stated fan the dates that FaceCake received the

funds in question and did not issue notes and sh8ee Elghanayan v. Elghanayan, 265 A.D.2d

262, 263 (1st Dep’t 1999) (cause of action for @siwon accrued when possession of assets
transferred to defendant, which was from the inoepdf such possession a denial of any claim
of plaintiffs to dominion in the transferred profyerand thus immediately actionable as a
conversion). When the three year statute of linaitegt for conversion claim is applied to each of
these dates, it is clear that the time to bring¢helaims ran no later than January 10, 2009,
almost two-and-a-half years before this claim wamight. As such Zyskind’s and Gold’s claims
for conversion are barred by the statute of linota.

B. Zyskind and Gold Fail to State Claims for Unjust Enichment
Zyskind’s and Gold’s claims for unjust enrichmeidoafail. These claims do not meet
the requirements to allege such a cause of action.

Unjust enrichment is a quasi-contract theory obvecy, and “is an obligation imposed
by equity to prevent injustice, in the absence of actual agreement between the parties

concerned.” Georgia Malone & Co., Inc. v. Ralpteéér, 86 A.D.3d 406, 408 (1st Dep’t 2011)
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(quoting IDT Corp. v. Morgan Stanley Dean Witter@G., 12 N.Y.3d 132, 142 (2009)). “The

plaintiff must show that the other party was ereathat plaintiff's expense, and that ‘it is against
equity and good conscience to permit [the othetyp&o retain what is sought to be recovered.”

Georgia Malone & Co., Inc., 86 A.D.3d at 408 (qugtMandarin Trading Ltd. v. Wildenstein,

16 N.Y.3d 173, 182 (2011)).

Zyskind’'s and Gold’s claims for unjust enrichmenittb allege that FaceCake “has
retained and reaped the benefits of the loans apti#t and has refused to repay the loans and
interest thereon and failed to issue to Plaintié torresponding Shares reflecting Plaintiff's
ownership interest in Defendant.” (Plaintiffs’ Caerclaims 1 143, 148). Claims for unjust
enrichment cannot lie on these allegations becamseinjust enrichment claim requires an

absence of an agreement between the parties cedcgbeorgia Malone & Co., 86 A.D.3d at

408. Implicit in Zyskind’s and Gold’s allegationsthe assertion that FaceCake owed contractual
obligations to Zyskind and Gold to pay interest aslie shares upon Zyskind and Gold making
payments to FaceCake; there is no other basisabm ¢that FaceCake should have issued shares
or paid interest besides the Agreements. Thus, idgskand Gold’s unjust enrichment claims
are based not on the alleged absence of an agrebetereen the parties, but on their assertion
that FaceCake owes them obligations under the Aggats. Their unjust enrichment claims are
simply rehashes of their defective breach of cantciims. As such, they fail to allege a cause
of action for unjust enrichment.

This claim is particularly galling because Plaifstif actions devastated FaceCake.
Because Zyskind and Gold breached the Agreemeat(ake employees were laid off or
forced to work unpaid. (Smith Aff.  40). Theirimation that FaceCake just took the money is
frankly insulting. Moreover, the amounts that Faak€ is claimed to have been unjustly
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enriched by appear to include the amounts coveyetthd notes, which Zyskind and Gold have
already obtained a judgment on.

1. There Is No Basis For an Accounting

Plaintiffs’ final failure to state a cause of acticegards their claim for an accounting. In
order to state a cause of action for an accountimege must be “a fiduciary relationship between

plaintiff and defendant and wrongdoing on the pérthe defendant.” See Trepuk v. Frank, 104

A.D.2d 780, 781 (1st Dep’t 1984) (citing 1 N.Y.Rd, Accounts and Accounting, 8 30). These
elements are essential to an accounting clainFudher requirements are that: (1) there be an
entrustment of money or property, (2) no other mynis available, and (3) a demand for an

accounting was made and refused. In re Mary XXAZ33d 1066, 1068 (3d Dep’t 2006).

Plaintiffs have not alleged any relationship betw#e parties beyond a contractual one.
And, they allege no duty on behalf of FaceCake pedeent of that contractual relationship on a
motion to dismiss. In determining, whether a fidugiduty exists where the parties have entered
into a contract, the courts look to the agreemadtany allegations of a duty independent of that

agreement. EBC |, Inc. v. Goldman, Sachs & Co., .%¥.8d 11, 19-20 (2005). Here, the

Agreements do not impose a fiduciary duty on FakeCésmith Aff., Ex. 2, § 8(e)). And, the
entirety of Plaintiffs’ allegations on this poin$ ia single conclusory allegation stating that
FaceCake owed a fiduciary duty to Zyskind and G@hintiffs’ Counterclaims  153). Zyskind
and Gold make no specific factual allegations ofektionship outside of the contractual
agreement. (See Plaintiffs’ Counterclaims 1 146)}15

Zyskind and Gold also completely fail to allege teenaining elements. They do not
allege a wrongful act by FaceCake. They do notgalléhat they made a demand for an

accounting from FaceCake, or that FaceCake refumeth a demand._(See Plaintiffs’

21



Counterclaims f 146-150). They do not even allbgé they have entrusted FaceCake with
money or property; they simply state that they geadeCake under the Agreements. And, they
ignore the availability of discovery to determime tvalue of any contractual claim that survives
this motion to dismiss.

Ultimately, the question that Zyskind and Gold aatnanswer is why an accounting is
necessary. They claim that they need to estabhghvialue of their ownership interest in
FaceCake, yet none of their causes of action segldamages or compensation based on that
valuation. Instead, all of their causes of actieeksrepayment of amounts allegedly paid or the
issuance of shares and notes. None of this impBcatneed for an accounting and ultimately
demonstrates that there is no basis for an acewunti

IV.  The Judgment That Zyskind and Gold Have Already Reeived Should Be Stayed
Pending the Determination of FaceCake’s Claims Agast Them

Finally, FaceCake moves pursuant to CPLR 2201 fatay of enforcement of the
judgment entered on October 17, 2011. Upon disis@yskind’s and Gold’s claims that
FaceCake breached the Agreements, the facts be#fer€ourt indisputably demonstrate that
FaceCake will be entitled to summary judgment wépect to liability on its claim that Zyskind
and Gold breached the Agreements. Because Zyskihd@ald admit in their pleading that they
entered into the Agreements, that they had obbgatio make payments under the Agreements,
and that they did not make all of those paymentsipled with their inability to allege that
FaceCake failed to perform under the Agreementsge€ake clearly satisfies the elements

necessary to prevail on a breach of contract cl&ee Harris v. Seward Park Hous. Corp., 79

A.D.3d 425, 426 (1st Dep’'t 2010). Because the etemef FaceCake’s breach of contract claim

are satisfied by Zyskind’'s and Gold’s own pleadjripere are no issues of fact and summary
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judgment is appropriate.Moncreiffe Corp. v. Heung, 293 A.D.2d 324 (1st Dep002).

Therefore in the interests of justice and to aywjudice of FaceCake, FaceCake requests a stay
of enforcement of Plaintiff's judgment pending detamation the damages due FaceCake under
its breach of contract claim so that those amonnatg be set-off against Plaintiffs’ judgment.

Under CPLR 2201 the issuance of a stay of enforoemigudgment is left to the sound
discretion of the trial court. See 4-2201 New Y@#il Practice (Weinstein Korn & Miller):
CPLR P 2201.05. To that end, a reasonable staybmayranted, in the interests of justice, to
avoid prejudice to a party, where a party wouldeothse have inadequate remedies available to
it, or on a showing of exceptional circumstancese $1-2201 New York Civil Practice

(Weinstein Korn & Miller): CPLR P 2201.05; see asstate of Salerno v. Estate of Salerno, 154

A.D.2d 430, 430-31 (2d Dep’t 1989).

Equity dictates that a stay of enforcement issughst FaceCake may be given an
opportunity to prove the amount of damages it i#tled to as a result of plaintiffs’ breaches and
off-set that amount from the amounts due and owimder the judgment Plaintiffs have received
for FaceCake’s non-payment of the notes it issuaetbuthe Agreements. To force FaceCake to
turn over money to Plaintiffs in the hope that Faake will be able to recover that money at a
later date is clearly prejudicial to FaceCake aadim the interests of justice. This is especially
so given the nationwide trail of lawsuits whereipskind and Gold have been accused, either
alone or together, of financial shenanigans all @estrating a propensity to profit improperly at

the expense of small businesses. And, becauseein dlealings with FaceCake, Plaintiffs

® FaceCake has not yet moved for summary judgmepenging that Zyskind’s and Gold’s counterclaine ar
pending. Once their claims are dismissed, thene isasis remaining for Zyskind and Gold to chalkeRrgceCake’s
claim that they breached the Agreements, just @raiation of the amount of damages FaceCake suffer
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demonstrated that they kept money offshore andtapeich of their time outside the United
States. There is a great likelihood that whate\amreEake pays in a judgment will be secreted
away and FaceCake will have to chase after Zyskind Gold to return what it is due in
damages for their admitted breaches of the Agremen

CONCLUSION

For the reasons stated above, the Court should @afendant and Counterclaimant
FaceCake Marketing Technologies, Inc.’s motion igmiss Beryl Zyskind’s and Joel Gold’'s

Counterclaims.

Dated: New York, New York
October 26, 2011
Respectfully submitted,

/S/ R. James DeRose, I
R. James DeRose, Il
LOCKE LORD LLP
Attorneys For Defendant and Counterclaimant
FaceCake Marketing Technologies, Inc.
3 World Financial Center
New York, New York 10281-2101
Tel.: (212) 415-8600
Fax: (212) 303-2754

24



