
SCANNED ON 91271201 1 

1'1 a i 11 tiff, 

V. 

WEST 5htll HOTEL, LT C, Ncw York 
limitcd li,Jhility coinpariy, LI/ b/a 
CHAMBERS HOTEL, 
IRA DRUKIER, an  indjvidual, 
IIlCT TAKD ROKN, an individual, 
STEVEN J. CASPI, an individual, 
WEST 57 HOTEL, T,.P., a New York 
limited partnership, BRCD HOTEL, ILC, 
a Ncw York lirnittd liability company, 
RD 57 GENP'AR CORP., a 
corporatjon, HI 57, LLC, a Delaware limited 
liability company, L,VI I HOTEL, LLC, 
a Ncw York limited liability company, 
H I )  T I1 57 MANAGER CORP., a 
corpor,ition, a id  BDC 5h, LLC, a New York limited 
hbility coinpdiiy, as cj nominal defcndant, 

Defendants. 

Index No.: 

Filed: i 1 i f 1 ) ( 1  1 

SUMMONS 

Plaintiff designates 
New York County as 
the place of trial 

The basis of venue 
is C'PLR 509 

'! 

YOU ARE HJZREBY SUMMONED, to answer the complaint in this action and lo scrve 
a copy of' your  answer, or, if the complaint is iiot served with this summons, to serve a Notice of 
hppcarancc, on thc plaintiff's attorneys within twenty (20) days aftcr scrvicc o f  this su1mr11o1is, 
exclusivc of. the day of service (or within thirty (30) days after the scrvicc is complcte j f  this 
suriiiylcins is not personally dclivercd lo you within the State of New York); and in case of your  
Iiilurc to appear or answer, judgmcnt will be taken against you by defiult for thc relicl' 
demancted hcrein. 
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Daled: New York, NL'W York 
September 22, 201 1 

Ilcfcndants' Addresses: 

WEST 56111 TTOTET,, LLC 
L l /  B/ A CI TMABERS HOTEL 
15 West 56'11 Strcct 
New York, NY 10019 

IRA DRUKIER 
60 W 54T11 ST 
NEW YORK, NEW YORK, 10072 

RICHARD BORN 
Welling ton H c) t t.1 
871 Seventh Avciiuc 
Nclw York, NY 10019 

STEVEN J. CASH 
3010 WESTCHES'TER AVE 
S'I'E lo(> 
PURCHASE, NEW YOIIK,  111577 

WHSI' 57 HO'IEL, L.P. 
c / o  I TOLLAND & KNIGHT, LLP 
Attn: M. Jamcs Spitzcr Jr., Esq. 
31 Wcst 521111 Strcct 
New York, NY 10019 

RRCD T TOTET,, LLC 
c/o T-TOT,TAND & KNIGHT, LLP 
Attn:  M.  James Spitzer Jr., Esy. 
31 West 5211J Street 
New York, NY 10019 

.- 

By: ROBERT N. MIZRAHI, ESQ. 
A ttoriieys for Pliiiiitifs 
225 Broadway, Suite 2601) 
Ncw York, New York 100117 
(212) 514-7400 
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BD 57 GENPAR CORP. 
c / o  HOLLAND & KNIGHT, LLP 
Attn: M. Jmics Spitzw Jr., Esq. 
31 Wcst 521111 Street 
New York, NY 101119 

HI 57, LLC 
440 West 57l" Street 
New York, NY 10019 

CC~ICPORAI'ION SERVICE COMPANY 
As Registered Agent for HI 57, LLC 
80 State Street 
Albany, NY 12207-2543 

T M I  HOTET ,, T .I ,C 
c / o  HOLLAND & KNIGHT, TLP 
Attn: M. James Spitzer Jr., Esy. 
31 West 5211" Street 
New York, NY 10019 

BD HI 57 MANAGER CORP. 
c / o  HOLLAND & KNIGHI', LLP 
Attn: M. James Spitxer Jr., Esq. 
31 West 52"(j Street 
Nc.w York, NY 10019 

BDC 56, LLC 
15 West 5ht11 Street 
Ncw York, NY 10019 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
_____--________________I________________------------------~~-------- X Index No.: 
'I'HE NAJJAR CIIOUP, T.l.C, 
a Florida limited liability company, 
derivativcly on behalf o f  
HDC 56, T.T,C, a New York limited 
liability company, 

Plaintiff, 
VERIFIED 
DERIVATIVE 
COMPLAINT 

v. 

WEST 56th HOTEL, T,LC, a Ncw York 
limited liability company, d/b/a 
CHAMBERS HOTETA, 
lIiA DRUKIBII, an indiviciual, 
RICHARD BORN, an individual, 
S'I'EVEN J. CASPI, mi individual, 
WEST 57 HOI'EL, T J . ,  a New York 
limitcd partnership, RBCD HOTET,, LLC, 
a Ncaw York litnitcd liability company, 
BD 57 GIiNPAR CORP., a 
corporation, I- IT 57, LLC, a Dclaware limited 
liability company, LVll HOTEL,, LLC, 
a Nc~w York limited liability company, 
BD HT 57 MANAGER CORP., a 
corporation, and  BDC 56, I.T,C, a New York l imitd 
liability company, as a nominal defendant, 

Plaintiff, THE NAJJAR GROUP, LLC, a Florida limited liability company, 

derivativcly on behalf of BDC 56, LLC, a New York limitcd liability company 

(collcctivuly, "Najjar"), by and through the undersigned counscl, sues Defendants, 

WES'I' 56111 HOTEL, LLC, a New York limited liability coinpany ("Manager West"), IRA 

DIIUKIER, an individual ("Drukier"), RICHARD BORN, an individual ("Born"), 
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SI’EVEN J. CASPI, an  individual (“Caspi”) (collectively and in context, ”Chambcrs 

Deiencfants”), WEST 57 HOTEL, L.P., a New York limited partnership (”Wcst 57”), 

RBCD I-IOTEL, LLC, a New York limited liability coinpany (”BBCD”), BD 57 GENPAR 

CORP., a corporation (“BD 577, HI 57, LLC, a Delaware limited liability company (”HI 

57”), LVll HOTEL, LLC, a New York limited liability company (“LVII”), BD 1 T I  57 

MANAGER CORP., a corporation (“BD HI”) (collectively and in context, “I ToliJay Tnii 

Dcfcmdants”), and RDC 56, LLC, a New York limitcd liability company (the ”LLC” or  

as a nominal defendant, and allc~gus the followiiig up011 Nominal Defendant”), 

inf ()r ma t i c) n and belic f : 

NATURE CIF THE ACTION 

1 .  ‘l’his is a derivative suit brought on behalf of the LLC to seck thc judicial 

appointment of a rcceiver to run  the affairs and prcscrvc thcl assets of the LLC paiirlrvrto 

litr, to obtain a judicial dissolution of the LLC, and to recover damages caused by thc 

Defendants’ actions in breaching their fiduciary duties, engaging in acts of self-dealing, 

committing conversion, and/or otherwise failing to act in the best interests of thc T J C .  

2. Such relief is warrantcd because, among othcr more sprcific items set 

forth below, the Defendants (i) caused tho LLC to make impermissible disbursements to 

thcl Defendants or to third partics with whom thc Defendants had unauthorized 

agreements; (ii) commingled the LLC’s funds to pay for expenses for the Defendants’ 

othrr hotcll or rea1 estatcl projects which they owned or managed thcrcby Jcpriving the 

LLC of the benefit of those funds; and/or, (iii) overpaid for the expenses of the LLC in 
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a1 amount which far exceeds expenses incurred for comparable hotels in the midtown, 

Ncw York market. 

PARTIES 

3.  Plaintiff Najjar is and was, at all material times hereto, a Florida limited 

liability company, which does business in New York, Ncw York. 

4. Defendant Manager West is and was, at all material times hereto, a New 

York limited liability company which does business in Ncw York, New York. 

5. Defendant Drukier is and was, at all material times hcreto, a resident of 

thu State of New York who does business in New York, New York. 

6. Defendant Born is and was, at all material times hereto, a resident of the 

State of New York who does business in New York, New York. 

7. Defendant Caspi is and was, a t  all material times hereto, a resident o f  the 

State of New York who does business in New York, New York. 

8. Dcfenilant West 57 is and was at all material times a New York limited 

partnership and its principal place of business is located in Ncw York, New York. 

9. Defendant BBCD is and was at all material times a New York limited 

liability company and its principal place of business is located in New York, New York. 

D c h d a n t  BBCD is a General Partner of Defendant Wcst 57, and Defendant Born is a 

Manager of Dciferidant BBCD. Dcfcndant Born, acting individually and/ or through 

DcBfcmdants BBCD and Wcst 57, engaged in the misconduct set forth below. 

10. Defendant RD 57 is and was at all matcrial timcs a corporatian and  its 

principal place of business is locatad in New York, New York. Defendant BD 57 is a 
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General Partner of Defendant West 57, and Defendant Born is a Presidcnt of Defendant 

BD 57. Defendant Born, acting individually and/or through Defendants BD 57 and 

West 57, cwgagd in the misconduct set forth below. 

11. Defenciant HI 57 is and was at all material timcs a Delaware limited 

liability company and its principal place of business is located in Ncw York, New York. 

12. Defendant LVII is and was at all material times a New York  limited 

liability conipmy and its principal placc of business is locatcd in New York, Ncw York. 

Defendant T,VII is a Managing Mcrnber of Defendant HI 57, and Defcndant Born is a 

Manager of Defcmlant LVII. Defendant Born, acting individually and/or through 

Dcfcndants LVII and HI 57, engaged in the misconduct set forth below. 

13. nefendant BD H1 is and was at all material times a corporation a n d  its 

principal place of busincss is located in New York, New York. Defendant BD I TI is 

Managing Member of Defendant H I  57, and Defendant Born is a President of Dclfendant 

BD HI. Dcfcndant Born, acting individually and/or through Defendants BD HI and HI 

57, engagcd in the misconduct set forth below. 

14. Defendants West 57 and HI 57 own and operate the "Holiday Inn 

Midtown" and/or the property upon which said hotel is located, to wit: 440 West 57111 

Street, New York, Ncw York, 10019. 

15. Nominal defendant LLC is and was at all material times a New York 

limitcd liability company. 'The t,T,C's principal place of business is located in Ncw York, 

New York. 
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16. Najjar has standing to bring this derivative action on behalf of tho nominal 

dc~ftmclant LLC because Najjar was a member of  the LLC at the time that the Dcfcndants 

committcd the x t s  complained of herein, as well as at the time that this suit was 

brought. Najjar will adequately and fairly represent the intcrcsts o f  thc LLC and its 

mcinbers in enforcing and prosecuting its rights in this suit. 

GENERAL ALLEGATIONS 

17. In the latv ~ O ’ S ,  Najjar acquired the right to purchase a parcel of prqwrty 

known as 15 West 56‘” Strcet, New York, New York 10019. Najjar sold that right bascd 

on the agrccrncnt that Defendants Born, Dru kicr and Caspi wuulil employ their 

profcssed expertisc to construct and operate a condominium and/or hotel on said 

parcel. 

18. In specific, on Decembcr 15,1997, Najjar and Manager West entered into a 

certain operating agreemcnt with respect to the LLC (the "Operating AgrerBmcnt”). 

19. At some point, the New York lodging facility that the partics agrccd to 

develop, construct, operate and maintain, in accordance with the Operating Agreement, 

was known as the Chambers Hotel (the ”I-Totcl”). 

20. Pursuant to the Operating Agreement, Managcr West is the Managcr of 

the member-managed LLC, Manager West is also a member who owns a n  eighty 

percent (80%) intwcst of the LLC, and Najjar is a member who owns a twenty pcwx-nt 

(20%) interest of the ILC. Sre Operating Agreement 5 4.2 
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21. Manager Wcst and  Najjar are the only members of the LLC and thus 

disbursernents can only made to them pursuant to tho strict terms and restrictions of the 

<)prating Agreement. S w  Opcrating Agreement 55 3.1,7.1,7.2 & 7.3. 

22. Manager West is owned and controlled by Defendants Drukicr, Born and 

Caspi. Said Defendants own and/or control other hotel or real estate projects in inid- 

town Nclw York, among other places. 

UNAUTHORIZED AND IMPROPER DISBURSEMENTS 

23. Pursuant to 6.2 of thc Opcrating Agrccmcnt, the ”Start Up Expenses” 

for tht Hotel would be approximately $4,000,000.00 and, under no circurnstanccs, could 

Najjar’s interest in the LLC bc diluted in order for the LLC to pay such expcnscs. 

24. Pursuant to the 5 7.1.1 of the Operating Agreement, the “Capital 

Contributions” of thc authorized members of the LLC are to receive a return o n  

invcstmrvt of eight (8%) to tcn (1 0%) percent per annum, cwnpwndcd annually, from 

thc “Net Cash Flow” from Opcrations before any other distributions are made under 

thc Opcv-ating Agreement. 

25. Although the $4,000,000.00 for “Start Up Expeiises” was sufficient to 

construct and Jwelop the Hotel, Managor West was inoxpcrienced, incoinpetent 

and/or ncgligcnt in its development and construction of same. And then after costly 

litigation ensued relating to the construction, Manager West refused to hire an 

expcricwcd construction manager. 

26. As a result, Manager West claims to haw incurred to the LLC 

unanticipated d n d  inconceivably large expenses, in the way of costs associated with 
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ncy,ligcnt construction and consequential legal and consulting fees. This purportedly 

rcy uired Manager West to raise an additional $11,000,000.00, approxirnatcly, in ”Capital 

Contributioi-rs” in order to secure the necessary third party financing to pay for the 

”Stdrt Up E x p c w s d  of the Hntcl. 

27. The aforemcntioncd $11,000,000.00 was raised without noticv to Najjar, 

adversely affcctcd Najjar’s intcrest, was not discovered by Najjar until raccntly J u c  to 

thc active concealment of Defendants Manager West, Born, Drukier and Caspi, and was 

thcrefortr doi-re in direct breach of the terms of the Operating Agreement. Sw, (J.s., 

Opcmting Agreement 5 11.7 (”This Agrcements may be modified by the Manager, 

provided that if such amendmcnt would adversely affect thc Tntcwst of m y  Mcmbrr 

othcr than the Manager, the consent of such Member shall be required”). 

28. As the result of the additional $11,000,000.00 in ”Capital Contributions,” 

Manager West claims that Najjar’s interests are now subordinated to the LLC’s 

purported obligation to pay 8% to 10% per annum on approximately $1 5,000,000.00 in 

“Capital Contributions” instead of on the $4,000,000.00 agreed to by the parties. 

29. This $11,000,000.00 was infused into the LLC by Managcr West through 

the unau thorixed addition of  what are effectively members of the LLC (the 

”Unauthorixcd Members”). Nurncrous disbursements have been made directly from 

thc 1.1.C’~ accounts to thcsc Unauthorized Members instcad of the Najjar in breach of 

the Opwating Agreement. 

311. As a consoyucnce of Manager West’s sclf dcaling, Najjar is now cffcctivc.ly 

frozen-out of evcv receiving distributions from the Hotel’s substantial net operating 
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profits. Manager Wcst has attempted to structure the LLC’s capital and financing in 

accordance with the intercsts of Manager West’s individual mcmbcrs and thc 

Unauthorized Mambcrs - and against the interests of Najjar and the LLC. 

31. Finally, these distributions were made on bchalf o f  T . T K  by Manager Wcst 

to Manager Wcst and the Unauthorized Members as a “Return on Capital,” as 

evidenced by thc applicable tax returns. However, return of capital is not permitted 

pursuant to the Operating Agracment under these circumstances. S w  Operating 

Agreement S7.2 and the Article I definitions of ”Capital Transaction” and ”Net Proceeds 

of a Capital Transaction.” 

32. A s  alleged above, only distributions of interest, in 8% to 10% amounts, are 

perinitted. S w  Opcrating Agreement 5 7.1.1. Therefore, the Chamber Defendants paid 

thcrnsclvcs return on capital in direct defiance of the Operating Agrcvment. A1 though 

this appears to present severe tax conscqucncc‘s to the Charnbcr Defendants 2s they 

rcportrd interest income a s  capital reimbursements, more importantly, this also 

prwents serious tax and valuation problems for the LLC which is and has been subject 

to substantial litigation costs arising out  of same and other liabilities, including funds 

pdid f rom the LLC for the defense in thc case of Thc Najjar Group, LLC v. West 56tll 

Hotel, LLC, ct a]., index number 603657/06 in the Supreme Court of  the State of New 

York, County of New York. 

33. Based on the foregoing, the aforementioned disbursements for the 

purportcd “Capital Contributions” of Manager West and the Unauthorixcd Mcm bcrs 

wcrv and  arc being disbursed from the T,T,C improperly, without authorimtion, and in 
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breach of thc Operating Agreement and Manager West's fiduciary duties tu the LLC. 

l'he LLC has suffcrcld substantial damages as a result. 

OVERPAYING EXPENSES A N D  COMMINGLING EXPENSES FROM OI'I-IER PROJEC1'S 

34. The Hotel's per-room expenses on an annual basis far exceed those of 

comparable hotels in the mid-town New York markct. This is becausr Managcr West is 

incompetently running the affairs of thc 1,LC and/or because Manager West is paying 

for the cxpcnscs of its principals' other hotel or real estate projects, or both. 

35. For instance, under the managomcnt of Managcr Wcst, the LLC is 

improperly pdying for numerous invoices which state that they arc for "1 Ioliday Inn 

Midtown," yet the account name on each invoice states "CHAMBERS . . . I ,  

36. Furthermore, upon review of the limited documentation Managcr West 

has maJv available, it appears that the Defendants have been paying Aetna benefits for 

c~mployees of Holiday Inn Midtown from thc LLC's accounts. 

37. Although Defendant Born is a principal of Manager West and is a equity 

holder in thc Holiday Inn Midtown, Najjar and the principals of Najjar owti no part of 

Holiday Inn Midtown. 

38. Thc comingling of funds works to thc dctrimcnt of thc LLC and Najjar, 

and to the benefit of thc. Defendants, in a number of ways, including: 

a. The expenses of the Chambers Defendants' other hotels or  projects arc' 

being diminished and decreased, which increases the Chambers 

T>cftndants' profits obtained from those othcr hotels or projects; 
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b. The Holiday Inn Defendants cxpcnses are diminished and decrcascd, 

which increases the Holiday Inn Dcfcndants profits; 

c. The LLC loses the bcnefit of the funds which thc Defendants 

fraudultmtly converted for the benefit of unrclated hotels and projects; 

d. Tlic books and rccords of the LLC become muddied to the extent that a 

proper audit cannot occur and, thus, financing and investment options 

to grow the LLC’s business are sevcrcly frustrated; and 

e. The LLC incurs potential alter-ego liability arising from thc liabilities 

incurrcd by the othcr hotels or projects. 

39. Moreavcr, becausc the Chambers Dcfenclarits are entitled to 80% of  thc 

incomc produced from Hotel, and Najjar is entitled to 20%, each dollar that is being 

paid from the Hotel, as opposed from the othcr hotels and projects, will net the 

Cham bc r s Def enda n ts 20 cents. 

40. Accordingly, the Defendants have further wronged and/or breached their 

duties to thc I .LC b y  self-dealing, committing conversion, and.or failing to act in good 

faith and in the best interests of the I,LC and its other members. 

FUT~LITY OF DEMANDING CORRECTIVE MEASURES BE TAKEN 

41. I’laintiff is excused from making demand upon the Chambers DefenJants 

t o  takc corrective measures because such demand would be futile. As set forth in detail 

ahove, the crux of  this derivative complaint is that Manager West has unilaterally 

usurprd thc authority to make decisions as to disbursements from thc I,I.,C contrary to 

the terms of the Operating Agreement, and has used that authority to cngagc in sdf- 
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cicaling and to benefit itsclf, its principals, thc other Defendants, and the Unauthorized 

Mcrnbers - to thc detriment of the LLC and Najjar. 

42. Givcn that Manager West has the authority to take action on behalf o f  the 

LLK, including filing a derivative suit, and given Manager West is one o f  thc central 

wrungdoers giving rise to thc instant derivative suit, it would be futilc to makc deniand 

on Manager West in these circumstances. Manager West could not reasoilably bc 

expected to cwluate in a disinterested manner whether to pursue the LLC's claims 

against itself, its principals or its related entitias. 

43. All thc Defendants participated in, apprcwed, or were the beneficiaries of 

the wrongful acts a n d  conduct alleged in this derivativc complaint, Moreover, the 

DefenJants for a considerable timc has been fully aware of thc wrongful acts and 

conduct alleged and have nevertheless failed to take action rcgarding those acts and 

conduct; but, on the contrary, they have actively conspired to coriccal and suppress and 

have concealed and suppressd any knowledge o f  the wrongs complained of. 

44. The individual Defendants Drukier, Born and Caspi who were 

beneficiaries of the wrongful acts and conduct alleged have dominated and controlled 

the LLC and have exercised and exerted such domination and control prior to a n d  u p  to 

thc date of the commencement o f  this action. Any action that might have becn 

instituted by the LLC against these individual Defendants or their related entities to 

redress thcl wrongs complaincd of would, therefore, h a w  bccn thc rcsponsibility of thc 

Dclftwciants and could not have been diligcntly and properly prosecuted by reason of 

thcl domination, control a n d  influence exercised ancl exertcd by them. 
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45. Accordingly, demand upon the LLC to bring action to rcdruss thcw 

wrongs would in cffect have required the Defendants to institute suit against 

thcrnsclves and would have been futile. 

WHEREFORE, Plaintiff assarts the following claims against thc dc~fendants 

listed in thc caption to this action: 

COUNT I 
BREACH OF CONTRACT 

(as to Manager West) 

46. Plaintiff Najjar, cicrivatively on behalf of the LLC, realleges and 

incorporates paragraphs 1 through 45, as if fully set forth hcwin. 

47. The Operating Agreement constitutes a binding contract between Najjar, 

Managcr West and the LTC, whereby the partics owe each other duties and obligations. 

With ruspcct to Manager West, these duties include an obligation to 

operatc, run and manage the LLC in a manner consistent with its fiduciary duties of  

loyalty and care to the LLC and its members. 

48. 

49. Although the fiduciary duties of Manager West do not, prr si’, prevent it 

from personally benefiting from actions taken on behalf o f  the LLC, they arc‘ 

nevertheless rcquircd to be absolutely fair and candid regarding pcrsonal bcnc.fits and 

intcrtlsts arising from their decisions that result in company action or inaction. 

50. Manager Wost is required to disclose any interest or benefit it may rcwivc 

as a result the LLC’s actions and to act vigilantly in ensuring that their own intcrcsts Jo 

not take any prcccdcmce over the best interests of the LLC. 
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51 ~ Mdnager West materially breach these contractual duties and obligations 

by engaging in misconduct, including, without limitation, the following: 

a. Causing the LLC to make impermissible disbursements to thc 

Defendants or third parties with whom the Defendants had unauthorized 

agreemcnts; 

b. Commingling the LLC’s funds to pay for expenscs for the 

Defcnclants’ other hotcl or real estate projects which they owned or managed 

thcrehy depriving the LLC of the benefit of those funds; and, 

c. Overpaying for the expcnses of thc LT,C in an amount which far 

exceeds cxpenses incurred for comparable hotels in the midtown, New York 

market. 

52. As a direct and proximatc result of the aforementioncd breaches, the LTC 

has incurrcd substantial damagcs, as set forth above. 

WHEREFORE, Plaintiff Najjar, derivatively on behalf of thc LLC, deinands 

judgment against Manager West, for money damages, consequential damages, pre- ancl 

post-judgment interest, and court costs, and for such other and further relkf as this 

Court dwms just and proper. 

COUNT I1 
COMMON LAW AND STATUTORY 

BREACH OF FIDUCIARY DUTY 
(As to Manager West) 

53. Plaintiff Najjar, dcrivatively on behalf of the 

incorporatos paragraphs 1 through 45, as if fully set forth herein. 

LLC, reallegcs and 
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54. Pursuant to New York common law and N.Y. Ltcl. Thb. Co. Law 5 409, 

Manager Wcst has a duty to pcrfarm his duties in good faith and with that degree o f  

c x e  that an ordinarily prudent person in a like position would use under similar 

circumstanws. 

55. Managcr Wcst materially breach these duties and obligations by engaging 

in misconduct, including, without limitation, the following: 

d . Causing the T,T,C to make impermissible disburscrncnts to the 

Defendants or third parties with whom the Defendants had unau thorixcd 

agreements; 

b. Commingling the LTCs funds to pay for expenses for the 

Dcfcndants’ othcr hotel or real estate projects which they owned or managcd 

thcrcby dcpriving the LLC of the benefit of thosc funds; and, 

c. Overpaying for the expenses of the LLC in an amount which far 

cxceeds expenses incurred for comparable hotels in the midtown, New York 

market. 

56 As a direct and proximate result of the aforcmentioned breaches, the LTC 

has iiicu rrcd substantial damages, as set forth above. 

57. Manager Wcst actad with malice, moral turpitudc, gross negligcnce, 

reckless indiffcrcncc to the rights of others, wantonness, oppression, and outrageous 

aggravation towards the LLC and Najjar. If Managcr West’s misconduct wcw 

permitted without rebuke, it would encourage othcrs to engage in such reprchensible 

misconduct. 
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WHEREFORE, Plaintiff Najjar, derivatively on behalf of the LLC, Jcmands 

judgment against Manager West, for monetary damages, consequential damages, 

punitivc damages upon an evidentiary showing, pre- and post-judgment interest, costs, 

and such other o r  further relief as this Honorable Court deems just and proper. 

COUNT IV 
AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 

(As to Drukier, Caspi, Born, West 57, BBCD, BD 57, HI 57, LVII, and BD HI) 

58. Plaintiff Najjar, derivatively on behalf of the LLC, reallcgcs and 

incorporates paragraphs 1 through 45 and 54 through 57, as if fully sat forth herein. 

59. Manager Wcst owes and owed a fiduciary duty to t1w LLC. Dcfendants 

Drukier, Caspi, Born, West 57, BBCD, BD 57, H1 57, LVII, and BD HI were aware of thc 

fiduciary duty owcd by Managcr West to the LLC. 

60. Defendants Drukier, Caspi, Born, West 57, BBCD, BD 57, HI 57, LVII, and 

B D  HI knowingly and substantially assisted Manager West in its breaches o f  fiduciary 

duty by: 

a. Causing the LLC to make impermissible disbursements to tlic 

Chambers Defendants or third parties with whom the Chambers Defendants l ~ a d  

u nau tlzorizcd agreements; 

h. Commingling the LLC’s funds to pay for expenses for the othcr 

hotcl or real estate projects which they o w n d  or managed thereby depriving thc 

1LC o f  the benefit of  those funds; and/or, 
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c. Chwrpaying for the expenses of the LLC in an amount which far 

exceeds cxpcnsus iiicurred for comparable hotels in the midtown, New York 

market . 

61. Dcfendants Drukier, Caspi, Born, West 57, BBCD, BD 57/1-11 57, LVTT, and 

RD 111 substantially assistcd Manager West in taking the above-noted action and help?ed 

conceal sarnc f r o m  tlie LLC and its other members in order to furthcr thcir own 

iiitcrests, to tlie detrimcnt of the interests of the LLC. 

62. As a direct and proximate result of the aforerneritionccl misconduct, thc 

LLC has suffered substantial damages, as  sot forth above. 

63. Dcfendants Drukier, Caspi, Born, West 57, BRCD, RD 57, HI 57, LVII, and 

BD HI acted with malice, moral turpitude, gross negligence, reckless indifference to the 

rights of others, wantminess, oppression, and outrageous aggravation towards the LLC. 

If said DcfcnJants’ misconduct were permittcd without rebuke, it would cncouragc 

othcrs to engage . .  in such rcprchcnsiblc misconduct. 

WHEREFORE, Plaintiff Najjar, derivatively on behalf of the LLC, demands 

judgrncmt against Defendants Drukier, Caspi, Born, West 57, BBCLI, BD 57, HI 57, T,VTJ, 

and BD HI for monctary damages, consequential damages, punitivc damages upon an 

evidentiary showing, prc- and post-judgment interest, costs, and such other or furtlnw 

rcllicf as this Honorable Court deems just and proper. 

COUNT IV 
COMMON LAW BREACH O F  FIDCUIARY DUTY 

(As to Drukier, Caspi and Born) 
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64. Plaintiff Najjar, derivatively on behalf of the LLC, realleges and 

incorporates paragraphs 1 through 45, as if fully sc’t forth herein. 

65. Defendants Drukier, Caspi and Born invited the utmost trust and loyalty 

of thc LLC as their fiduciary and, as a result, the LLC rcposd the utmost of trust and 

loyalty in said Ilefendants. 

66. Defcndants Drukier, Caspi and Born actively opcratc, control m c I /  or own 

numrrous hotels and other real estate projects in Ncw York, among othcr placcs. Said 

Defendants are thc principals of Manager West and they assured the LLC through 

membcr Najjar that they would usc their expertise and acumen to operate and manage 

thc Hotel, and that they would do so in good faith dcdicating as much time, effort arid 

resourw that were needed dcspitc their commitments to their other real estate projects. 

67. Dcfcndants Drukier, Caspi and Born violated the trust and confidcncc o f  

the LLC, and thcrcby materially breached their fiduciary dutics to thc LLC, by: 

a. Causing the LLC to make impermissible disbursements to the 

Dcfcmlants or third partics with whom the Defendants had unauthorixcd 

agreemcnts; 

b. Commingling the LLC‘s funds to pay for expenses for the 

Defendants' other hotel or real estate projects which they owned or managcd 

thercby depriving the LLC of the benefit of those funds; and, 

c. Ovcrpaying for the expenses of the LLC in an  amount which far 

cxccecls expenses incurrcd for comparable hotels in thc midtown, New York 

ina rkc t . 
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68. As a Aircct and proximatc result of the aforementioned inaterial hreachos, 

thc LLC has suffcrcd substantial damages, as set forth above. 

69. Defendants Drukier, Caspi and Born acted with malice, moral turpitudc, 

gross negligcncc, reckless indiffcrence to the rights of othcrs, wantonness, oppression, 

and ou tragcous aggravation towards the LT,C. Tf said Defendants’ misconduct were 

permitted without rebuke, it would encouragc others fiduciaries to engage . .  in such 

rtprrhensible misconduct. 

WHEREFORE, Plaintiff Najjar, dcrivativcly on behalf of the LLC, demands 

judginciit against Defendants Drukier, Caspi and Born, for rnonctary clarnages, 

ccmscquciitial damages, punitive damages upon an evidentiary showing, pre- and post- 

judgmcnt interest, costs, and such other or further relief as this Honorable Court deems 

just arid proper. 

COUNT V 
CONVERSION 

(As to all Defendants) 

70. Plaintiff Najjar, derivatively on behalf of the LLC, realleges and 

incorporates paragraphs 1 through 45, as if fully set forth hcrcin. 

71. Defendants Drukier, Caspi, Born, Manager West, West 57, BBCD, BD 57, 

H1 57, LVTT, and BD H1 have wrongfully and intentionally asserted dominion and 

control ovcr the property of the LLC, inconsistent with the LLC’s ownership thereof, 

a n d  have pernianantly deprived the LLC of its property a i d  right to posscssion, 

dominion, usc, and control thcrcof. 
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72. Defendants Drukicr, Caspi, Born, Manager West, West 57, BBCD, BD 57, 

H1 57, LVTT, and RD HI have intentionally engaged in this misconduct by commingling 

cxpenses of the I J C  with expenses for the other hotel or real estate projects which they 

owned or managed, thereby, for their own benefit, depriving the LLC of the buncfit of 

those funds. 

73. As a direct and proximate result of the aforementioned conversion o f  thc 

J,LC’s property, the TALC has suffered monetary damages. 

74. Defendants Drukier, Caspi, Born, Manager West, West 57, BBCD, BD 57, 

H I  57, LVII, and BD HI acted with malice, moral turpitude, gross negligence, reckless 

indifference to thc rights of others, wantonness, oppression, and outrageous 

aggravation towards the LLC. If said Defendants’ misconduct were permitted without 

rebuke, it would cncourage others to engage in such reprehensible misconduct. 

WHEREFORE, Plaintiff Najjar, derivatively on behalf of thc LLC, clcrnands 

judgment against Defendants Drukicr, Caspi, Born, Manager West, Wcst 57, RRCD, ED 

57, 131 57, LVII, and BD HI for monetary damages, consequential damages, punitive 

damages upon an evidcntiary showing, pre- and post-judgment interest, costs, and such 

othcr o r  further relief as this Honorable Court deems just and proper. 

COUNT VI 
AIDING AND ABETTING CONVERSION 

(As to all Defendants) 

75. Plaintiff Najjar, derivatively on  bchalf of the LLC, realleges and 

incorporates paragraphs 1 through 45 and 71 through 74, as if fully sat forth herein. 
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76. The L I C  has an ownership interest in thc funds it generates from the 

opcrativn of the I-Iotel. Defendants Drukicr, Caspi, Born, Manager West, West 57, 

BBCD, BD 57, HI 57, LVTT, and BD HI had knowledge and were aware of the LLC’s 

ownership interest in  said funds. 

77. Defendants Drukier, Caspi, Born, West 57, BBCD, BD 57, H1 57, LVTJ, and 

BD HI knowingly and substantially assisted with the wrongful and intentional assertion 

of dominion and control over said property of the LLC, inconsistent with the LLC’s 

ownership thercof, and the permanent deprivation from thc LLC of its property and 

right to posst‘ssion, dominion, use, and control thereof. 

78. As a direct and proximate result of the aforcmcntioned convcrsion of thcl 

1,LC’s property, the LLC has suffered monetary damages. 

79. Defcndants Drukier, Caspi, Born, Manager West, West 57, RBCD, BD 57, 

HI 57, LVIl, and BD HI acted with malice, moral turpitude, gross negligence, rclckless 

inciiffcrence to the rights of others, wantonness, oppression, and outrageous 

aggravation towards thc LLC. If said Defendants’ misconduct wcrc permitted without 

rebuke, it would cncouragc! others to engage in such reprehensible misconduct. 

WHEREFORE, Plaintiff Najjar, derivatively on behalf of thc T.LC, deinands 

judgmcnt against Defendants Drukier, Caspi, Born, Manager West, West 57, BBCD, RD 

57, I-TT 57, LVIT, and BD HI for monetary damages, consequential damages, punitivc 

damages upon an evidentiary showing, pre- and post-judgment interest, costs, and  such 

other or further rclief as this Honcxable Court deems just and proper. 

COUNT VI1 
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JUDICIAL DISSOLUTION AND RECEIVERSHIP 

80. Plaintiff Najjar, derivatively on behalf of the LLC, realleges and 

incorporates paragraphs 1 through 45, as if fully set forth herein. 

81. This is an action for a judicial dissolution and other relief pursuant to New 

York common law and N.Y. Ltd. Liab. Co. Law 99 702 and 7113. 

82. Defendants Drukier, Caspi, Born and Manager West have misapp1it.d or 

wasted company assets and continue to misapply or waste company assets, causing 

irrcprable injury to the T.,T ,C. 

83. Based on the waste and self-dealing by Manager West and the othcr 

DcfcnJants, and the inhcrcnt conflicts of interest between the Defendants’ other 

projccts and their resulting inability to abide by their fiduciary duties to the LLC, it is 

not reasonably practicable to carry on thc business of the LLC in conformity with thc 

CJpcrating Agreement. 

84. Moreovw, upon the cause shown above by thc Chambers Defendants’ 

misccrnduct, the Court must wind up the LLC’s affairs upon application of Najjar, and 

in conncction therewith may appoint a receiver or liquidating trustee. 

85. Prior to and upon dissolution of the LLC, the receiver or liquidating 

trustee will have the power tn, in the name of and for and on bchalf of thc LLC, 

prosecute and defend suits, whether civil, criminal or  administrative, sattla and closc 

the LLC’s business, disposc of and convey the LLC‘s property, discharge the LLC’s 

liabilities and distribute to the members any remaining assets of the LLC, all without 
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affecting the liability of mcrnbers including members participating in the winding up of 

thc I , I C s  affairs. 

86. Without a receiver peririwte lit[>, the Chambers Defendants will continue to 

and likcly accelerate their efforts to engage in self-dealing or tu convcrt thc T,T.C’s 

property for thclir own benefit and to the dctrimcnt of thc T.1.C and its other membcrs. 

Thus, prior to any judgmcnt being rendered on the dissolution sought, a receiver 

p v i d c / i k  lit[> is rcquircd to manage the business and affairs o f  the LLC and to preserve 

the LLC’s property and the s t i i h s  quo. 

WHEREFORE, Plaintiff Najjar, derivatively on behalf of the LLC, respectfully 

rc~qucsts thr Court to (i) cmtar an  order appointing a receiver or liquidating trustcc f o r  

the LLC, to wind up and liquidate the business and affairs of the LLC, with full powclr 

to operate its businws, including, without limitation, the power to hire and fire 

employees, to sue for damages, to purchase goods and equipment for the operation of 

thc business, to enter into contracts for the LLC and to collect its debts, all pending the 

dctcrmination of thc issues presented by this lawsuit or until further order of the Court 

m c i  (ii) enter a judgmcnt of dissolution dissolving the LLC and spccifying thc date of  

the dissolution, (iii) together with such other and further relief as this Court ciccms 

nc3cc‘ssa ry a nJ just. 
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~- . . . .. . . . . - . . ... . 

WHEREFORE, Plaintiffs demand judgment against Defendants as follows: 

(a) on the each cause of action: damages in the sum o f  $25,000,000.01), 

together with interest thereon, and punitive damages in an amount to bct 

dctcrmincd at trial; 

(b) appointing of a rcccivcr or  liquidating trustee for the LLC, to wind 

up  a i d  liquidate the business and affairs of  the LLC, with full power to opcratc 

its business, including, without limitation, the power to hirc and fire employees, 

to sue for damages, to purchase goods and cquipment for the operation of thc 

business, to enter into contracts for the LLC and to collect its dcbts, all pending 

thc determination o f  the issues presented by this lawsuit or until further order of 

the Court; 

(c) entering a judgment of dissolution dissolving the L,T,C a n d  

specifying the date of the dissolution; 

(J) awarding Plaintiffs costs and expenses incurred in this action, 

including reasonable attorneys foes, toguthcr with such other and further rclicf as 

the Court deems just and proper. 

l3ateJ: New York, New York 
September 22,2011 

Bucklcy Zinober & Curtis, P.A. 

- .. 

Attorrzcys for Plninlif/s 
225 Brtiadway, Suite 2600 
New York, New York 10007 
(21 2) 51 4-7400 
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ATTORNEY VERIFICATION 

STATE OF NEW YORK ) 

COUN'I'Y OF NEW YORK ) 
) ss.: 

I, ROBERT N.  MTZRAHT, an attorney duly adrnittcd to practice in the Courts of thc 
Statc of New York, states 1 am the attorney of record for Plaintiff(s) in the within action; 
that I have read the foregoing Complaint and know the contents thcrcof; that it is true 
to rny own knowledge, except as to the matters allegud to be on information and belicf; 
and as to those matters 1 believe them to be true and the grounds of my belief as to 
rnattws not stated upon my knowledge are correspondence and other writings 
furnished by the aforesaid Plaintiff(s); and that the reason why the Vcrification is inade 
by mc and not by Plaintiff(s) is because such persons do not reside within the County  of 
Ncw York, which is the county where your deponent maintains his office. 

Dated: New York, New York 
September 22,201 1 

Robert N. Mizrahi 
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< d  

STATE OF NEW YORK. COUNTY OF 

THE NAJJAR GROUP, LLC., 

Plaintiff, 

vs. 

WEST 56'h HOTEL, LLC., d/b/a CHAMBERS HOTEL, IRA DRUKIER, RICHARD BORN and 
STEVEN J. CASPI, individually, WEST 57 HOTEL, LP, a NEW YORK limited partnership, et. Al. 

Defendants. 

4R GROUP, LLC. 
RUCKLEY ZINORER & CUK'I'IS 

225 Broadway, Suite 2600 
NEW YORK, N.Y. 10007 

(212) 514-7400 
F ~ x  (212) 514-7404 

Attorney(@) far 

Service of a copy of the within is hereby admitted. 

Dattd: 

PLEASE TAKE NOTICE: 

NOTICE OF ENTRY 

that the within is a (certlf2edl true copy o f a  
duly entered in the office of the clerk of the within named court on 

0 NOTICE OF SETTLEMENT 

that an order 
will be prasanted for settlement to the HON. 
within named Court, at 
on at 

Dated. 

M. 

of which the within is a true copy 
one of the judges of the 
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