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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

UNIVEST I CORP., derivatively on behalf of
470 PEARL STREET, LLC,

Petitioners, Index No. 811644/2014
V.

SKYDECK CORPORATION d/b/a PAY2PARK,
BUFFALO DEVELOPMENT CORPORATION, and
Nominal Respondent 470 PEARL STREET, LLC

Respondents.

BUFFALO DEVELOPMENT CORPORATION
MEMORANDUM OF LAW IN REPLY TO PETITIONER’S RESPONSE TO
RESPONDENT’S MOTION TO REARGUE
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PRELIMINARY STATEMENT
As Plaintiff confirms, the issue of whether or not to grant reargument is strictly in the
discretion of the trial court. Reargument here is appropriate based on the interplay between:
a. The common law right to commence an action derivatively applied to LLCs by the

Court of Appeals,

b. The Court of Appeals’ specific affirmative statement that such right is not without

limitation, and

c. The contract agreed to between the parties that limited their rights and duties.

Right to Commence Derivative Action

The right to commence a derivative action is a common law right created with the
specific purpose to assure that there would never exist a right without a remedy. As set forth in

the opinion:

“The derivative suit has been part of the general corporate law of this state at least
since 1832. It was not created by statute, but by case law. Chancellor Walworth
recognized the remedy in Robinson v Smith (3 Paige Ch 222 [1832]), because he
thought it essential for shareholders to have recourse when those in control of a
corporation betrayed their duty. Chancellor Walworth applied to a joint stock
corporation--then a fairly new kind of entity--a familiar principle of the law of
trusts: that a beneficiary (or "cestui que trust") could bring suit on behalf of a trust
when a faithless trustee refused to do so. Ruling that shareholders could sue on
behalf of a corporation under similar circumstances, the Chancellor explained:
"The directors are the trustees or managing partners, and the stockholders are the
cestui que trusts, and have a joint interest in all the property and effects of the
corporation... . And no injury the stockholders may sustain by a fraudulent breach
of trust, can, upon the general principles of equity, be suffered to pass without a
remedy. In the language of Lord Hardwicke, in a similar case [Charitable Corp. v
Sutton, 2 Atk 400, 406 (Ch 1742)], 'I will never determine that a court of equity
cannot lay hold of every such breach of trust. I will never determine that frauds of
this kind are out of the reach of courts of law or equity; for an intolerable
grievance would follow from such a determination.' " (3 Paige Ch at 232.)




Tzolis v. Wolff, 10 N.Y.3d 100, 103-104 (N.Y. 2008)
Buffalo Development Corporation does not deny that New York acknowledges the
common law right of a derivative action in an LLC setting when appropriate. The Court of

Appeals clarified however:

“But the right to sue derivatively has never been "unfettered," and the limitations
on it are not all of legislative origin...(citation omitted)”

Tzolis v. Wolff, 10 N.Y.3d 100, 108-109 (N.Y. 2008)
The Court made clear that the right to commence proceedings derivatively is not without

limitation.

“ What limitations on the right of LLC members to sue derivatively may exist is a
question not before us today. We do not, however, hold or suggest that there are

none.”
Tzolis v. Wolff, 10 N.Y.3d 100, 108-109 (N.Y. 2008)

The Court of Appeals acknowledged that common law equitable right of derivative action
has limitations. Buffalo Development Corporation argues that the derivative action in this case is
not appropriate in the face of the parties’ agreement to commence litigation only upon the

consent of the majority of the members.

The Limitation Applicable in this Case

Courts in New York will enforce contracts pursuant to their terms, especially when

negotiated by sophisticated parties through counsel.

"Put another way, the aim is a practical interpretation of the expressions of the parties to
the end that there be a realization of [their] reasonable expectations [internal quotation marks

omitted]."
Sutton v East River Savings Bank, 55 NY2d 550, 555, 435

N.E.2d 1075, 450 N.Y.S.2d 460 (1982).”




Two very sophisticated business entities combined through a limited liability company to
acquire and develop 470 Pearl Street. They memorialized their understanding of the rights,
responsibilities, and duties of each, and how the company would be managed in a detailed
Operating Agreement (OA) negotiated through counsel.

The parties specifically discussed in the Operating Agreement how litigation on behalf of
the LLC would be handled (i.e., commenced by the Manager upon the consent of a majority in
interest of the members. Section 6.04). The parties agreed that litigation would be commenced
by the Manager, but even then only on the consent of both parties. (OA Section 6.04) There can
be little doubt that the language expresses that litigation in the name of the company requires the
consent of a majority of the members. If Univest or any third party was the Manager they would
have to request Buffalo Development Corporation’s consent to commence litigation. Buffalo
Development Corporation did not give up its rights as a member by becoming Manager.

Since neither member held a majority, a specific discussion ensued and agreement was
reached as to how any deadlock or disagreement of substance between the parties would be
addressed. (OA Section 9.01)

Since Buffalo Development Corporation as a member had the right to decline to agree to
litigation, and since Univest I Corp. as a member had a dispute resolution process available to it
as agreed to by the parties, a derivative action in this context is not appropriate.

A derivative action in this context is not required to fulfill the Court of Appeals’ purpose
in that it does not address a situation wherein there is a right without a remedy. There is a remedy

here. That remedy was a negotiated and contracted-for remedy. That contract should be enforced

according to its terms.




CONCLUSION

The present case presents to the court two important issues: (i.) that parties should be
bound to their contracts and courts in New York will enforce contracts according to their terms;
and (ii.) common law rights exist to assure that there is a remedy for every right.

It is clear in this context that the contractual limitations agreed to by two parties provide
the remedy and therefore the equitable theory does not apply.

WHEREAS, it is respectfully requested that the court grant Buffalo Development
Corporation’s request for reargument, and upon reargument dismiss the Petition for Eviction on
the basis that it is unauthorized by the operating agreement and not a proper use of a derivative

action.

Dated: Buffalo, New York
January 16, 2015

T

Robert E. KnoerEsq—

THE KNOER GROUP.
Attorneys for Respondent

Buffalo Development Corporation
424 Main Street, Suite 1820
Buffalo, New York 14202

(716) 332-0032
rknoer@knoergroup.com

TO: Matthew D. Miller, Esq.
RUPP, BAASE, PFALZGRAF & CUNNINGHAM LLC
Attorneys for Petitioners
1600 Liberty Building
Buffalo, New York 14202
(716) 854-3400
miller@ruppbaase.com




William F. Savino, Esq.
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Skydeck Corporation
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