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Preliminary Statement

Defendants Leder Enterprises and Irving Redel respectfully submit this Memorandum of
Law in support of their motion to dismiss the Complaint or for summary judgment dismissing
the Complaint. Defined and capitalized terms have the meanings ascribed to them in the
accompanying Statement of Undisputed Material Facts (“Material Facts”) supporting affidavit
and affirmation.

PlaintifP’s lawsuit is a misguided effort to obtain funds from her business partners to
which she is not entitled and in breach of the agreement among the five partners reached in July
1983. Donna ignores the central document at issue in this dispute, the LP Agreement, and the
agreement of Leder’s partners regarding the partnership’s finite term and particular purpose.
Leder is not a partnership at will and cannot be dissolved or wound up in this action or
otherwise.

Donna has not stated a cause of action against her father, Mr. Redel, for breach of
fiduciary duty. She cannot seek to dissolve Leder on that basis, either. Donna may not seek
damages for her father’s alleged breach of fiduciary duty until there is an accounting of Leder.
But Donna may not seek an accounting because she has unclean hands to wit: She has breached
Leder’s partnership agreement and attempted to force Leder to breach the LP Agreement.

Under the terms of the agreement reached by Leder’s partners, as well as the text of the
LP Agreement, Donna may not maintain this action to dissolve and wind up Leder. Moreover,
the Limited Partnership will not remit Leder’s $1.5 million capital contribution, or Leder’s pro
rata share of the Premises’ value, to (i) Leder, (ii) a Substituted Limited Partner for Leder, or

(iii) the representatives and assignees of Leder until the earlier of: (a) Limited Partnership’s




expiration {(on December 31, 2033); or (b) dissolution, liquidation and termination of the
Limited Partnership.

Donna has failed to join necessary parties in this meritless action for dissolution and an
accounting of Leder. Those parties are the other general partners in Leder, including her two
sisters, Jessica and Victoria, and her long ago boyfriend, Mr. Siegel. This action is a waste of
time and the Court’s and the parties’ resources, This Court should dismiss the Complaint with
prejudice.

Facts
(a)  Pleadings

Plaintiff filed a Complaint with the Supreme Court, New York County on November 4,
2014. The Complaint asserts causes of action for: (i) a declaratory judgment and winding up
Leder (first cause of action): (ii) a declaratory judgment for dissolution of Leder pursuant to New
York Partnership Law § 63 and the winding up of Leder (second cause of action); (c) an
accounting of Leder pursuant to New York Partnership Law § 44 (third cause of action); and (d)
breach of fiduciary duty against Mr, Redel seeking unspecified damages (fourth cause of action).
(Exhibit_1{Complaint §f 52-70].) Defendants have not served an answe'r to the Complaint.
(Material Facts 9 1-2.)

(b)  Donna Redel and Leder

Leder is a New York general partnership. At the time Leder’s Business Certificate was
filed with New York Secretary of State in December 1981, the partners were: (a) Mr. Redel; (b)
Mr. Redel’s wife, Natalie A. Redel; and (c) Mr. Redel’s three daughters, Donna, Victoria and

Jessica. At its inception, each of Leder’s general partners had a twenty (20%) percent ownership




interest in the partnership. Mr. Redel is Leder’s managing partner. Leder was not funded at
inception. It was a shell without assets. (Id. 99 3-4.)

Mrs. Redel died in February 1983, Upon Mrs. Redel’s death, her twenty (20%) percent
ownership interest passed through her estate to Mr. Redel. Mr. Redel became a forty (40%)
percent owner of Leder. (Id. 9y 5-6.)

Leder purchased a ten (10%) percent limited partnership interest in the Limited
Partnership on or about July 19, 1983. Before Mr. Redel exccuted the LP Agreement on behalf
of Leder, Paul Siegel, Donna’s ex-boyfriend, expressed an interest in becoming a member of
Leder for the purposes of investing in the Limited Partnership. Mr. Redel noftified each of his
daughters (and partners) that he was offering a small interest in Leder to Mr. Siegel. Donna,
Victoria and Jessica did not object to the offer and welcomed it. Mr. Siegel accepted this offer
and paid $60,000 for his four (4%) percent general partnership interest in Leder in early July
1983. Mr. Redel informed Donna, Jessica and Victoria that Mr. Siegel accepted the offer and
become a partner in Leder. Again, Donna, Jessica and Victoria did not object to his admission to
the partnership or his $60,000 payment. (Material Facts §7-11.)

The IRS Forms K-1 for Leder between 2004 and 2012 reflect that Mr. Siegel received
annual distributions and losses in proportion to his 4% interest in the partnership. (Cplt. Bx. A
[Leder - IRS Forms K-1, 2004-2012].) From July 1983 to date, Leder’s partners and their
respective ownership interests in the partnership have been: (a) Mr. Redel (36%); (b) Victoria
(20%); (c) Jessica (20%); (d) Donna (20%); and (e) Mr. Siegel (4%). Leder did not file an
Amended Business Certificate; (a) after Mrs. Redel’s death; or (b) when Mr. Siegel became a
partner. Donna has chosen to be estranged from her family and partners for at least 15 years.

(Material Facts § 12-14.)




Although Mr, Redel, Victoria and Jessica believe that Leder had a written partnership
agreement drafted by an attorney, and that each of Leder’s partners executed that agreement,
none of them have been able to locate the written agreement. Defendants® counsel requested that
Donna search for her copy of the Leder’s written partnership agreement by letter dated March
24, 2014, Donna did not do so. (Id. § 15.)

(c) The Limited Partnership

The Limited Partnership purchased title to the Premises on July 28, 1983. The purchase
price was $29.5 million. By Subscription Agreement executed July 19, 1983, Mr. Redel
purchased two units in the Limited Partnership on behalf of Leder. The purchase price, paid by
Mr. Redel, was $750,000 per unit or $1.5 million, (Material Facts § 16, 17.)

Leder’s sole asset and business activity is its investment in the Limited Partnership.
When Leder became a limited partner in the Limited Partnership, Leder’s general partners agreed
that Leder and its partners would be bound by the text and terms of the LP Agreement; and that
Leder would conduct its business and investment in the Limited Partnership in accordance with
the LP Agreement. The agreement of Leder’s general partners to comply with and be bound by
the LP Agreement was required by paragraph 4(c) of the Subscription Agreement and the terms
of the LP Agreement. (Material Facts § 18.)

In the Subscription Agreement, Mr. Redel represented and warranted on behalf of Leder,

.. . My Unit(s) is (are) being purchased for my own account, as
principal, for investment and not for the interest of any other
person and not with a view to, or in connection with, any resale,
distribution, subdivision or fractionalization, . .

(Subscription Agreement ¥ 2(a); Material Facts § 19.) Mr. Redel also agreed, on

behalf of Leder, that:




(a) I will not transfer or assign this Agreement, or any
of my interest herein, The Units hereby subscribed for shall be
assigned or transferred only in accordance with the Partnership
Agreement and all applicable laws.

(b) [ may not cancel, terminate or revoke this
Agreement. This Agreement shall survive my death or disability
and shall be binding upon my successors, assigns, legal
representatives, heirs, legatees and distributees.

() [ shall comply with the terms of the Partnership
Agreement and execute any and all further documents necessary in
connection with becoming a limited partner of the Partnership.

(Subscription Agreement. { 4(a) - 4(c); Material Facts § 20.)

In connection with Leder’s $1.5 million purchase of two limited partnership units, Donna
executed a $200,000 note in favor of Mr, Redel. The note reflected that Mr. Redel loaned
$200,000 to Donna for her: (a) portion of Leder’s capital contribution to the Limited Partnership;
and (b) to become a 20% percent partner in Leder. (Material Facts §§ 21-22.) She has not repaid
the loan. (Id. §22.)

The LP Agreement provided, in relevant part, that the Limited Partnership was formed to:

.. . acquire, own, lease, manage, operate and otherwise deal with
the [Premises] and, in general, to do and perform everything which
may be necessary, advisable, suitable and proper in connection
with the ownership, leasing and operation of the [Premises] and to
carry out the purposes and objectives hereinabove enumerated.

(LP Agreement § 2.3; Material Facts § 23.)

The duration of the Limited Partnership is from the date of the LP Agreement until the
earlier of (a) December 31, 2033; or (b) the Limited Partnership is dissolved, liquidated and
terminated (i) in accordance with New York law or (i) Article XI of the LP Agreement. (LP
Agreement § 2.4, Material Facts Y 24.) Article XI of the LP Agreement provides that the Limited

Partnership shall be dissolved upon the first to occur of the following events:




...the Limited Partnership shall be dissolved upon the first to occur
of any of the following events:

a. The expiration of the term provided for in Section
2.4 hereof;

b, The death, withdrawal, Bankruptcy, dissolution or
insanity of the last remaining General Partner unless the Limited
Partnership’s business is continued as provided in Section 11.2
hereof;

C. The sale of all or substantially all of its assets,
including, but not limited to, the [Premises], and the collection

and distribution of the proceeds thereof; or

d. The unanimous consent thereto of all Partners

(Exhibit 2 [LP Agreement § 11.1]; Material Facts § 25.)

The Limited Partnership has not been dissolved or expired. The Limited Partnership is an
ongoing business and distributes profits or losses to its limited partners on an annual basis. The
Limited Partnership’s general partners are required to liquidate its assets and terminate its
business upon dissolution of the Limited Partnership. The general partners have not done so
because the Limited Partnership has not been dissolved. Once the Limited Partnership has been
dissolved and its assets liquidated, its general partners are required (o terminate the Limited
Partnership. The general partners have not done so because the Limited Partnership has not been
dissolved or liquidated. December 31, 2033 is more than 19 years from today’s date. The
Limited Partnership has not been dissolved, liquidated or terminated pursuant to Article XI of the
LP Agreement or under New York law. (LP Agreement § 2.4; Material Facts 1Y 26-29.)

Under the LP Agreement, the Limited Partners share in the profits and losses of the
Timited Partnership in accordance with their “Sharing Ratio.” Leder was (and is) entitled to a ten

(10%) percent share of the Limited Partner’s profits and losses. (Matetial Facts §30.)




(d)  Restrictions in the LP Agreement

The LP Agreement provides several restrictions on the right and ability of a limited
partner, including Leder, to withdraw from the Limited Partnership and transfer its units in
Iimited Partnership. (Material Facts Y 31-40.) Section 6.3 of the LP Agreement provides:

No Limited Partner shall have the right or power to:

a. Withdraw or reduce his Capital Contribution to the
Limited Partnership;

b. Cause the termination and dissolution of the Limited
Partnership by court decree or otherwise;

¢. Have priority over any other Limited Partner either as to
the return of Capital Contributions or as to distributions. Other
than upon the termination and dissolution of the Limited
Partnership as provided by this Agreement, there has been no time
agreed upon when the Capital Contribution of cach Limited
Partner may be returned; or

d. Bring an action for partition against the Limited
Partnership.

(LP Agreement § 6.3.)

Section 3.6 of the LP Agreement states that “[e]xcept as otherwise expressly provided [in
the LP Agreement], no Partner shall be permitied to make any withdrawals from his or its
Capital Account.” (Id. § 3.6.) The LP Agreement provides that except as provided in the
Agreement or New York law, “no Partner may resign, withdraw or retire voluntarily from the
Limited Partnership or sell, transfer, assign or otherwise dispose of his interest in the Limited
Partnership.” (Id. § 7.1.) A “Partner” is defined as “any General Partner or Limited Partner and
‘Partners’ collectively refer to the General Partners and the Limited Partners.” (Id. % 1.12.)

The LP Agreement provides a Limited Partner “with the right during his lifetime, to sell,

assign or transfer all or any part of his interest, in and to the Limited Partnership, its capital,




profits and losses to his wife, children, grandchildren or trust or trusts or one or more of the
foregoing. . > (Id. § 7.3.) The LP Agreement, however, restricts these rights and penalizes
limited partners that violate them. (Id.; Material Facts Y 34-36.)
The LP Agreement acknowledges that Leder may lawfully dissolve - if appropriate and
in conformity with Leder’s partnership agreement - during the term of the LP Agreement. Such
dissolution, however, should not result in Leder’s winding up and for an obvious reason: The LP
Agreement prohibits Leder’s voluntary withdrawal from the Limited Partnership or the sale,
transfer, assignment or disposal of Leder’s interest in the Limited Partnership. (Material Facts {{
36-37.)
Leder’s dissolution will not cause the dissolution of the Limited Partnership. Nor does
Leder’s dissolution permit or authorize Leder to seek or request return of all or part of its capital
contribution in and accrued profits from the Limited Partnership. (Id.) In this respect, the LP
Agreement provides that upon Leder’s dissolution:
. . . the representative or successor-in-interest thereof, as the case
may be, shall be deemed to be an assignee of the economic interest
of the Limited Partner and may apply for admission to the Limited
Partnership as a Substituted Limited Partner upon compliance with
Section 7.6 hereof. . .

(LP Agreement § 7.6, Material Facts {38, 39.)

The general partners are required to give their consent to the Substituted Limited Partner,
or the assignee of Leder’s economic interest in the Limited Partner, becoming a Substituted

Limited Partner except in narrow circumstances not applicable here. (Material Facts § 40.)

(e) Leder’s Assets

Other than its $1.5 million capital contribution to the Limited Partnership, and its

contractual right to receive distributions of profits, when made, by the Limited Partnership,




Leder does not have any assets. Leder is unable to withdraw any portion of its capital
contribution until the Limited Partnership terminates in 2033 or the Limited Partnership
dissolves, liquidates its assets and terminates. Until the Limited Partnership expires in 2033 or
the Limited Partnership dissolves, liquidates and terminates, Leder is simply a vehicle to pass
through distributions of profits and losses from the Limited Partnership to the general partners of
Leder. (Material Facts §] 41-43.)

Even if Leder immediately dissolved and wound up (remedies unavailable to plaintiff in
this action), Leder’s representatives or successor-in-interest are deemed an assignee of Leder’s
economic interest in the Limited Partnership. By executing the LP Agreement, Leder consented
to the admission of a successor or an assignee of its interest in the Limited Partnership as a
Substituted Limited Partner. Further, “[alny person who acquires an interest in the Limited
Partnership by assignment. . .shall be subject to and bound by all of the provisions of [the LP
Agreement] as if originally a party to [the LP Agreement].” (LP Agreement § 7.9; Material Facts
0 44-45.)

In the event that Leder is dissolved (either wrongfully or according to the partners’
agreement) before the expiration of the Limited Partner’s term or dissolution, liquidation and
termination of the Limited Partner, Mr. Redel, Jessica, Victoria and Mr, Siegel will continue
Leder’s business and investment in the Limited Partnership under Leder’s name. Mr. Redel,
Victoria, Jessica and Mr, Siegel also have decided to act as assignees, representatives and
successors of Leder’s economic interest in the Limited Partnership should Leder be dissolved or
wound up (remedies not available to Donna in this action) through another investment vehicle.

Mr. Redel, Victoria, Jessica and Mr. Siegel will be bound by the LP Agreement and will not be




able to seek return of or obtain Leder’s capital contribution or any part of that contribution. (Id.
{Material Facts 7 46.)

Mr. Redel, Victoria, Jessica and Mr. Siegel will not be able to voluntarily withdraw Leder
as a limited partner in the Partnership or sell, transfer, assign or dispose of Leder’s interest in the
Timited Partnership. The Limited Partnership will not return Leder’s capital contribution upon
its dissolution in connection with any of the following events, among them: (a) Leder is
dissolved; (b) after Leder is dissolved; (¢} Leder continues its business and investment in the
Limited Partnership after it is dissolved; (d) Mr. Redel, Victoria, Jessica and Mr. Siegel become
the representatives of Leder and assignees of Leder’s economic interest in the Limited
Partnership; and (e) Leder is wound up. (Id. §§47-48.)

) Leder’s Books and Records

Leder maintains its books and records, including bank statements (from JPMorgan Chase
Bank, N.A.), tax returns and schedules, check books and accounting records with the accounting
firm of Scott & Guilfoyle located in Lake Success, New York. Leder has retained Scott &
Guilfoyle as its accountants for mote than 20 years. Scott & Guilfoyle has maintained Leder’s
books and records during this period of time. ILeder’s banking records are also available on
Chase Bank’s password protected website. (Material Facts 1§ 49-50.)

Mr. Redel informed Leder’s general partners that Scott & Guilfoyle would provide tax
preparation, tax filing and accounting services for Leder, and keep and maintain Leder’s books
and records, when he first retained this accounting firm decades ago. None of Leder’s general
partners objected to Scott & Guilfoyle’s accounting services or their maintenance of Leder’s

books and records. (Id. % 51-52.)

10




Mr. Redel is in regular contact with Scott & Guilfoyle regarding Leder and other business
ventures in which he and his family have an interest. Victoria, Jessica and Donna have spoken
with or had written communication with Paul Scott, one of the partners in the accounting firm.
None of the partners in Leder has objected to Scott & Guilfoyle’s work and record keeping while
the firm has provided accounting services to Leder. (Id. §53.)

Defendants have provided Donna with Leder’s books and records for Leder, as well as
other information about the partnership, Defendants have provided plaintiff with the name,
address and phone number of the custodian of Leder’s books and records. (Id. § 54.) Donna
complains that Leder did not send her its books and records. She does not recognize that New
York Partnership Law § 41 merely requires that a partnership provide its partners with access to
its books for inspection and copying. Donna, however, did not schedule an appointment with the
accounting firm to inspect and copy Leder’s books and records. Donna’s complaint about not
having Leder’s books and records is misplaced because she did not make an appointment with
the partnership accountants to review, inspect and copy them. (Material Facts ] 54-55.)

There is apparently a $49,500 discrepancy in Donna’s capital account with Leder, but the
cause of the discrepancy - which occurred more than 10 years ago - is not presently known. The
partnership’s accountants are attempting to determine the cause. In the event that Leder
determines that Donna did not receive or deposit a distribution check prior to 2004, the
partnership will remit the amount of the distribution to her. (Id. § 56.)

()  Lederis a Partnership for a
Definite Term and a Particular Undertaking

Leder is not a partnership at will. In July 1983, Leder’s five general partners agreed that
Leder and its partners would be bound by the provisions of the LP Agreement; and Leder would

conduct business and investments in the Limited Partnership in accordance with the LP

11




Agreement. This was required by the text of the Subscription Agreement and LP Agreement.
(Material Facts § 57.) The text of paragraph 4 of the Subscription Agreement and section 7.1 of
the LP Agreement provide that Leder cannot voluntarily withdraw from the Limited Partnership.
1d. 758.)

Paragraph 4 of the Subscription Agreement and section 6.3 of the LP Agreement provide
that Leder has no right or power to withdraw it capital contribution to the Limited Partnership.
The LP Agreement restricts transfers, sales and assignments that a limited partner may make
during his lifetime. (Id. §9 59-60.)

In the event of Leder’s dissolution by Donna, Leder cannot withdraw from the Limited
Partnership. Leder or its successor and assignees will remain a limited partner in the Limited
Partnership until the Limited Partnership’s term expires or the Limited Partnership is dissolved,
liquidated and terminated. Should Donna dissolve Leder (either wrongfully or in accordance
with the partners’ agreement), the general partners other than Donna - Mr. Redel, Victoria,
Jessica and Mr. Siegel - will become a Substituted Limited Partner in the Limited Partnership. In
the event that Leder is wound up, Mr. Redel, Victoria, Jessica and Mr. Siegel will be bound by
the LP Agreement as representatives and assignees of Leder through a new investment vehicle.
(Id. 19 61-62.)

In no event will Leder’s $1.5 million capital contribution, or Leder’s pro rata share of the
Premises’ value, be returned to (i) Leder, (ii) a Substituted Limited Partner for Leder, or (iii) the
representatives and assignees of Leder uniil the earlier of: (a) Limited Partnership’s expiration
(on December 31, 2033); or (b) dissolution, liquidation and termination of the Limited

Partnership. (Id. § 63.)

12




Leder is a general partnership for a definite term and a particular undertaking. Under the
terms of the Leder partnership agreement and the LP Agreement, Donna cannot unilaterally seek
to dissolve and wind up Leder through judicial intervention or otherwise. Her attempt to do so is
a breach of the agreement among Leder’s partners made in July 1983, Under the terms of the
agreement among Ledet’s partners and the LP Agreement, Donna cannot obtain a share of
Leder’s capital contribution to the Limited Partnership or a pro rata share the value of Leder’s
interest in the Premises in this action. (Id. § 64.)

ARGUMENT

Under CPLR § 1001(2) and CPLR 3211(a)(10), “necessary parties to an action. . .fall into
two distinct categories: persons ‘who ought to be parties if complete relief is to be accorded
between the persons who are parties to the action,” or ‘who might be inequitably affected by a
judgment in the action.” These compulsory joinder provisions are intended ‘not merely to
provide a procedural convenience but to implement a requisite of due process - the opportunity

to be heard before one’s rights or interests are adversely affected.”” Application of 27" Street

Block Ass’n v. Dormitory Auth. of the State of New York, 302 A.D.3d 155, 160 (1* Dep’t 2002)

(citations omitted). As set forth below, where a partner seeks to dissolve a general partnership or
secks a partnership accounting, all of the general partners are necessary parties to the action.
Where, as here, a partner fails to join all of the general partners in an action seeking a dissolution
or accounting, the lawsuit must be dismissed pursuant to CPLR § 1001(a) and CPLR
3211(2)(10).

“Although on a motion to dismiss [pursuant to CPLR 3211] plaintiffs’ allegations are
presumed to be true and accorded every favorable inference, conclusory allegations - claims

consisting of bare legal conclusions with no factual specify - are insufficient to survive a motion

13




to dismiss. . . “ Godfrey v. Spano, 13 N.Y.3d 358, 373 (2009) (citation omitted). This

presumption also does not apply to factual allegations which are inherently incredible or flatly

contradicted by documentary evidence. . . Caniglia v. Chicago - Tribune - New York News

Syndicate Inc., 204 A.D.2d 233 (1¥ Dep’t 1994) (citation omitted).
Further, a court should dismiss a complaint where “the documentary evidence submitted

conclusively establishes a defense to the asserted claims as a matter of law. . .” Leon v. Martinez,

84 N.Y.2d 83, 87 (1994) (citation omitted);, see 511 W. 232" Owners Corp. v. Jennifer Realty

Co., 98 N.Y.2d 144, 152 (2002). Accordingly, the text of a contract will prevail over the
allegations in a complaint and will result in dismissal of the complaint where the contract

conclusively establishes that the complaint is meritless, See Sterling Resources Int’l, Inc. v.

Leerink Swann, LLC, 92 A.D.3d 538, 539 (1% Dep’t 2012).

The conclusory allegations in the Complaint fail to state a cause of action and are flatly
contradicted by the LP Agreement and documents annexed to the Complaint and this motion. For
these reasons, and as set forth in detail below, this Court should dismiss the Complaint pursuant
to CPLR 3211(a)(1), CPLR 3211(a)(7) or CPLR 3211(c).

POINT 1

PLAINTIFFS’ FAILURE TO JOIN NECESSARY PARTIES REQUIRES DISMISSAL
OF THE COMPLAINT

All of the partners in a general partnership are required to be joined as parties to afford

complete relief to the individuals and entities who are parties to an action for an accounting or

dissolution of that partnership. See 27" Street Block Ass’n, 302 A.D.3d at 160. Joinder of all

general partners in an action for a partnership dissolution or an accounting also is required by
due process, to wit: To provide all partners with the opportunity to be heard before their rights

are adversely or inequitably affected by a judgment in the action. See id.

14




Where, as here, a general partner does not include all other general partners as parties in
action to dissolve a partnership or for a partnership accounting, the court should dismiss the
action, pursuant to CPLR § 1001(a) and CPLR 3211(a)(10), for failure to join necessary parties.

See, e.z., Teitelbaum v. Wagner, 2003 WL 402794 at *3 (S.D.N.Y. Feb. 20, 2003) (applying

New York law) (“all partners are necessary parties in and action seeking a partnership
accounting or dissolution™), aff’d, 99 Fed. App’x 272 at *274 (2d Cir. May 17, 2004) (“We also
reject [plaintifs] contention that, even if it PTR Co. is a partner, it is not necessary (and,
therefore, indispensible) party because its interests are adequately represented by the Land
Partners. As [plaintiff] concedes, the four Land Partners are not the only partners that have
comprised PTR Co. and, therefore, other interests in PTR Co. exist that are not represented by

them”); N.Y. Partnership Law § 44 (McKinney’s 2014); 3 Carmody-Wait 2d, Necessary Parties

in Particular Actions or Circumstances § 19:72 (2014) (all partners are necessary parties in an

action involving a joint interest, including an accounting or dissolution); Marks v, Zucker, 118

A.D.2d 452, 455 (1" Dep’t 1986); Tesco Prop., Inc. v. Troy Rehabilitation and Improvement

Project, Inc., 166 A.D.2d 839 (3d Dep’t 1990); Goodwin v. MAC Resources Inc., 149 AD.2d
666, 667 (2d Dep’t 1989) (“all partners are necessary in an action for a partnership accounting, . .
, particularly where the action is not brought in a representative capacity”).

Aside from herself, Donna has only joined one other general partner in Leder, her father.
She has failed to join her sisters, Victoria and Jessica, and Mr. Siegel, all of whom are general
partners in Leder. As Donna’s action seeks Leder’s dissolution, winding up and a partnership

accounting, her failure to join the other partners - all of whom are necessary parties - requires

dismissal of the action. See, e.g., N.Y. Partnership Law § 44; Teitelbaum, 2003 WL 402794 at

15




*3: Goodwin, 149 A.D.2d at 667. The Court should dismiss this action on the ground that
plaintiff has failed to join necessary parties in accordance with CPLR § 1001(a).
POINT IT

PLAINTIFF CANNOT MAINTAIN A CAUSE OF ACTION AGAINST MR. REDEL
FOR BREACH OF FIDUCIARY DUTY

Plaintiff has attempted to allege a cause of action for breach of fiduciary duty against Mr.
Redel as the managing partner of Leder. (Cplt. 49 68-70.) Donna alleges, in contradiction to the
documents annexed as exhibits to her Complaint and those submitted as exhibits with
defendants® motion,
Irving has breach his duty to Plaintiff by: (a) failing to adequately
respond to Plaintiff’s repeated requests for copies of, or access to,
partnership documents and records; (b) failing to correct the
approximate $50,000 shortfall in distributions of Plaintiff’s pro
rata share of partnership income; (c) refusing to dissolve Leder
Enterprises as a parinership at will despite Plaintiff’s clear
manifestation of her intent to do so; and (d) refusing to wind up

Leder enterprises.

As a result of Irving’s breaches of fiduciary duty, Plaintiff has been
damaged in an amount to be determined at trial.

(1d. 9y 69-70.)

Donna alleges unspecified damages - whatever they may be - pertain to a financial
dispute arising from her father’s purported failure to dissolve and wind up Leder; provide her
with access to Leder’s books and records; and pay her pro rata share of a partnership distribution
from the Limited Partnership even though the Complaint is devoid of facts reflecting that she did
not receive and deposit the supposedly missing distribution. Nor does plaintiff allege facts — as
opposed to rhetoric, invectives and conclusions — demonstrating that her father’s supposed
breach of fiduciary duty was a but for and proximate cause of non-speculative damages. See

Costentino v. Sullivan Papin Block McGrath & Cannavo, P.C, 47 A.D.3d 599 (1% Dept 2008).
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These allegations and the alleged damages “necessarily require inspection of the books,

records and accounts of the partnership...” Kriegsman v. Kraus, Ostreicher & Co., 126 AD.2d

489, 490 (1% Dep’t 1987). Accordingly, Donna’s action at law for breach of fiduciary duty
against her father may not be maintained until there has been an accounting in the event that

Donna is entitled to one (which she is not). See id.; accord, e.g., Stark v. Goldberg, 297 A.D.2d

203, 204 (1* Dep’t 2002); Basset v. Amer. Meter Co., 20 A.D.2d 956, 957 (4" Dep’t 1964) (“It

is well settled that one partner cannot sue the other at law..with respect to partnership
transactions, except after a full accounting, and a balance struck™) (citation and internal quotation
omitted). This Court should dismiss Donna’s breach of fiduciary duty claim against her father.

See Stark, 297 A.D.2d at 204.

POINT 11X
PLAINTIFF CANNOT SEEK TO DISSOLVE OR WIND UP LEDER

(a)  Leder Is A Partnership For a Definite Term
and For a Particular Undertaking

Leder is a general partnership having an identifiable termination date, the earlier of (a)
December 31, 2033; or (b) the Limited Partnership is (i) dissolved, liquidated and terminated
under New York law or (ii) pursuant to Article XI of the LP Agreement. Leder is thus a

partnership for a definite term. See Gelman v. Buehler, 20 N.Y.3d 534, 537 (2013) (“a ‘definite

term’. . . is intended to be durational in nature and refers to an identifiable termination date”)

(citations omitted); Congel v. Malfitano, 64 A.D.3d 807, 808 (2d Dep’t 2009).

Leder also is a partnership for a particular purpose, which is to receive distributions from
the Limited Partnership until the Limited Partnership is dissolved, liquidated and terminated
under Article XI of the LP Agreement or New York law. (Material Facts 4 22-40.) See Gelman,

20 N.Y.3d at 537 (“A ‘particular undertaking’ has been defined to require a specific objective or

17




project that may be accomplished, although the precise date need not be known or ascertainable
at the time the partnership is created”) (citations omitted). The Limited Partnership has not been
dissolved, liquidated or terminated. Tt is an ongoing business. (Material Facts {41-43.)
Contrary to plaintiff’s conclusory allegations, Leder is not a partnership “at-will.” Donna
has violated the agreement of Leder’s partners to dissolve Leder upon the earlier expiration of
the Limited Partnership’s term (in 2033) or the dissolution, liquidation and termination of the
Limited Partnership. As Donna has attempted to dissolve Leder in violation of its partnership
agreement, this court should dismiss her first cause of action to dissolve Leder. See Congel, 61
A.D.3d at 812 (court dismissed cause of action to dissolve a partnership for a definite term and
for a particular undertaking; plaintiff erroneously claimed that partnership was “at will” and was
not entitled to a declaration that the partnership had been dissolved pursuant to N.Y. Partnership

Law § 62(1)(b)), citing, 220-52 Assoc. v. Edelman, 241 A.D.2d 365, 367 (1* Dep’t 2009) and

Zari v. Zari, 155 A.D.2d 452, 453 (2d Dep’t 1989).

But even if the October 17, 2014 letter from Donna’s counsel was sufficient to dissolve
Leder (though it was not), the four remaining partners have and will continue Leder’s business
and investment in the Limited Partnership under the same name without winding up Leder.
(Material Facts § 48.) See New York Partnership Law § 69(2)(b) (McKinney’s 2014); St.

Lawrence Factory Stores v. Qgdensburg Bridge and Port Authority, 202 A.D.2d 844 (3d Dep’t

1994) (“Partnership Law § 69(2)(b) authorizes Avray to continue the dissolved partnership and
consummate the purchase of the Property™). Leder and the four general partners not in breach of
Leder’s partnership agreement may also assert a claim for damages against Donna for her breach

of Leder’s partnership agreement. See Gardiner Int’l, Inc. v. 1. W, Townsend & Assoc., Inc., 13
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A.D.3d 246, 247 (1™ Dep’t 2004); N.Y. Partnership Law § 69(2)(b). This Court should dismiss
Donna’s first cause of action to dissolve and wind up Leder.

(b)  Plaintiff Has Not Stated a Claim for Dissolution
and Winding Up Under Partnership Law § 63(1)(d)

Partnership Law § 63(1)(d) provides that a partnership may dissolve, upon application of
a partner, where “[a] pariner who willfully or persistently. . . so conducts himself in matters
relating to the partnership business that it is not reasonably practicable to carry on the business
with him.” N.Y. Partnership Law § 63(1)(d) (McKinney’s 2014). None of the conclusory,
speculative allegations in paragraph 59 of the Complaint give rise to a cause of action for Leder’s
dissolution and winding up under Partnership Law § 69(1)(d).

Donna complains that Leder did not send her its books and records. She does not
recognize that New York Partnership Law § 41 merely requires that a partnership provide its
partners with access to its books for inspection and copying. See N.Y. Partnership Law § 41
(McKinney’s 2014). Leder has done so. Donna, however, did not schedule an appointment with
Leder’s accounting firm to inspect and copy Leder’s books and records. Donna’s complaint
about not having Leder’s books and records is misplaced because she did not review, inspect and
copy the partnership records which were made available to her. (Material Facts §Y 49-55.)

Donna agreed to admit Mr. Siegel to Leder, (Material Facts {{ 8-12.) Moreover, Ledet’s
Forms K-1 establish that Mr. Siegel is a general partner in Leder and owns a four (4%) percent
interest in that partnership. (Cplt Ex. A.) The undisputed competent evidence establishes that
Donna consented to the admission of Mr. Siegel as a partner in Leder in 1983. See, e.g.,

Caniglia, 204 A.D.2d at 233; Peterson v. Neville, 58 A.D.3d 489 (12 Dep’t 2008) (partners are

barred by representations made in partnership tax returns), appeal dismissed, 12 N.Y.3d 775

(2009).
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Donna alleges - without factual support - that Irving did not distribute partnership income
to her. (Cplt § 59.) This conclusory allegation, without any factual support or specificity, is
insufficient to sustain Donna’s cause of action for dissolution pursuant to Partnership Law § 63.
See Gofrey, 13 N.Y.3d at 373.

While there is apparently a $49,500 discrepancy in Donna’s capital account with Leder,
the cause of this discrepancy - which occurred more than 10 years ago - is not presently known,
The partnership’s accountants are attempting to determine the cause. In the event that Leder
determines that Donna did not receive or deposit a distribution check prior to 2004, the
partnership will remit the amount of the distribution to her. (Materjal Facts  56.) Donna has not
alleged any basis to dissolve or wind-up Leder under Partnership Law § 63.

We also note that Partnership Law § 63 permits dissolution and winding up “only if the

acts complained of directly affected the management of the partnership.” Jones v. Jones, 15
Misc. 2d 960, 962 (Sup. Ct. Kings Co. 1958). Put another way, a partnership should only be
dissolved and wound up under Partnership Law § 63 were there is “gross misconduct, lack of
good faith or some cause which produces serious and permanent injury to the [partnership]

rendering it impractical to carry on the business. . .” Schneider v. Green, 1990 WL 151142 at *

10 (SD.N.Y. Oct. 1, 1990) (applying New York law), citing, Skolny v. Richter, 139 A.D. 534,

536 (1% Dep’t 1910); see Josepthal v. Gold, 104 Misc. 137 (Sup. Ct. N.Y. Co. 1918) (“causes not
minor or incidental, but grave and serious only, will give ground for equitable dissolution™).

The Complaint alleges Donna’s conclusory, petty and contrived grievances against her
father from whom she has chosen to be estranged. None of the allegations directly affect the
management of the partnership or demonstrate that it is impossible to carry on the partnership

business. See Jones, 15 Misc. 2d at 962; see Schneider, 1990 WL 151142 at *10. These bald
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allegations are insufficient to maintain a claim for dissolution pursuant to Partnership Law § 63,
Donna’s breach of the 1983 agreement among Leder’s partners also precludes her claim for
dissolution under Partnership Law § 63. See Congel, 61 A.D.3d at 812.
(c) Donna Cannot Obtain A Share of Leder’s Capital

Centribution to the Limited Partnership or a Pro Rata

Share of the Premises’ Value

Leder is not a partnership at will. Leder’s general partners agreed that Leder and its
partnets would be bound by the provision of the LP Agreement; and Leder would conduct
business and investments in the Limited Partnership in accordance with the LP Agreement. The
text of paragraph 4 of the Subscription Agreement and section 7.1 of the LP Agreement provide
that Leder cannot voluntarily withdraw from the Limited Partnership. (Material Facts Y 57-38.)

Paragraph 4 of the Subscription Agreement and section 6.3 of the LP Agreement provide
that Leder has no right or power to withdraw it capital contribution to the Limited Partnership.
Should Donna dissolve Leder, the partnership cannot withdraw from the Limited Partnership.
Leder or its successor and assignee will remain a limited partner in the Limited Partnership until
the Limited Partnership is dissolved, liquidated and terminated. In the event that Leder is
dissolved by Donna (either wrongfully or in accordance with the partners’ agreement), the
general partners other than Donna - Mr. Redel, Victoria, Jessica and Mr. Siegel - will become a
Substituted Limited Partner in the Limited Partnership. (Id. §9 59-62.)

Further, if Leder wound up (though the partners agreed not to do so), Mr. Redel, Victoria,
Jessica and Mr. Siegel will be bound by the LP Agreement as representatives and assignees of

Leder and continue Leder’s business and investment in the Limited Partnership through a new

investment vehicle. (Id. 9 62.)

21




In no event will Leder’s $1.5 million capital contribution, or Leder’s pro rata share of the
Premises’ value, be returned to (i) Leder, (ii) a Substituted Limited Partner for Leder, or (iii) the
representatives and assignees of Leder until the earlier oft (a) Limited Partnership’s expiration
{on December 31, 2033); or (b) dissolution, liquidation and termination of the Limited
Partnership.  Under the terms of the agreement among Leder’s partners and the LP Agreement,
Donna cannot obtain a share of Leder’s capital contribution to the Limited Partnership or a pro
rata share the value of Leder’s interest in the Premises. This Court should dismiss the second
cause of action. (Id. Y 63-64.)

POINT IV
PLAINTIFF IS NOT ENTITLED TO AN ACCOUNTING

Plaintiff’s allegations that she has been wrongfully excluded from Leder’s business, that
Mr. Redel has failed to provide her with access to Leder’s books and records and that Leder did
not remit a partnership distribution to her are flatly contracted by the competent evidence in the
record, including the documents annexed to the Complaint as exhibits. (Material Facts Y 13, 49-
56.)

More importantly, Donna has breached the agreement between Leder’s partners by
inappropriately attempting to dissolve and wind up Leder and grab (i) a share of Leder’s capital
contribution in the Limited Partnership; and (ii) a pro rata share of the value of the Premises
attributable to Leder before the Limited Partnership (A) expires or (B) is dissolved, terminated
and wound up. Donna’s unclean hands - her breach of the Leder partnership agreement and her
demand that Leder breach the LP Agreement - prevent her from seeking an accounting in this

action. See Dinerstein v. Dinerstein, 32 A.D.2d 750, 751 (1" Dep’t 1969); Congel, 61 A..D.3d at

810. This Court should dismiss plaintiff’s third cause of action for an accounting.

22




Conclusion
For the foregoing reasons, and those sct forth in the accompanying Statement of
Undisputed Material Facts, affidavit and affirmation, this Court should dismiss the Complaint
with prejudice.

Dated: White Plains, New York
December 17, 2014
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