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PRELIMINARY STATEMENT

Defendants ask this Court to summarily dismiss the claims of Donna Redel with
prejudice based on an alleged partnership agreement (the “Alleged Partnership Agreement”) for
Leder Enterprises that nobody can produce or describe in even the most basic detail, and which
Donna has consistently maintained never existed. Defendants’ request is particularly perplexing
in light of the following undisputed facts which, if Donna were able to move for such an order at
this time, would require a grant of summary judgment in her favor: First, the Alleged Partnership
Agreement is not before the Court and Defendants are not even prepared to state definitively that
it ever existed, averring instead that they “believe” it to have existed; Second, Defendants have
admitted to the existence of a $49,452 discrepancy in Donna’s capital account; and Third, there
is no documentary evidence showing that Paul Siegel was ever properly admitted as a partner in
eder Enterprises or that Donna consented to have him as her partner.

Defendants appear oblivious to these facts and their numerous evidentiary shortcomings
give rise to a host of questions that preclude a grant of dismissal or summary judgment in their
favor. Who are the current partners of Leder Enterprises? Is Siegel a partner? Did Siegel sign
the Alleged Partnership Agreement? Was his supposed admission to Leder Enterpriscs
documented in any way? What was the legal effect of Natalie Redel’s death on the partnership?
Despite their self-made chaos, Defendants continue to obstruct Donna’s right to dissolve the
partnership at will and demand an accounting of its assets.

Defendants’ obstruction is, unfortunately, entirely consistent with their prior conduct, as
they (and Irving Redel in particular) have excluded Donna from the management of Leder
Enterprises, denied her rights to access its books and records and deprived her of her rightful
share of its profits. Defendants justify these violations of New York Partnership Law by relying

on the Alleged Partnership Agreement and other documents which they cannot produce.



Perhaps sensitive to the extraordinary nature of their request, Defendants muddy the
walters by attempting to substitute the cleverly defined “LP Agreement” for the non-existent
Alleged Partnership Agreement of Leder Enterprises. To be clear, the so-called “LP Agreement”
1s not a partnership agreement executed by the partners of Leder Enterprises to govern their
rights and obligations to one another. Rather, the LP Agreement is (as clearly stated in its title)
an Amended and Restated Agreement of Limited Partnership of 225 Broadway Company, a
separate partnership in which Leder Enterprises holds a minority ownership interest. The only
partner of Leder Enterprises to have signed the LP Agreement of 225 Broadway Company is
Irving. It makes no reference to the partners of Leder Enterprises because it was never intended
to set forth their rights or obligations to one another or evince their intent to form the partnership.

Without a written partnership agreement setting forth a definite term for Leder
Enterprises, it is a partnership at will and subject to dissolution at any time. The LP Agreement
for 225 Broadway Company has no bearing on this fact. Donna’s allegations as set forth in her
First Amended Complaint are clear and must be accepted as true: (i) there is no written
partnership agreement for Leder Enterprises; (ii) Leder Enterprises has no definite term and is a
partnership at will which Donna sought to dissolve on October 17, 2014; (iii) Irving has
wrongfully frustrated Donna’s right to dissolve Leder Enterprises and seek an accounting of its
assets; and (iv) Irving has a fiduciary duty to Donna which he has repeatedly violated by
excluding her from the management of Leder Enterprises, failing to provide her with access to
its books and records and failing to distribute her rightful share of its profits,

In light of these facts and in light of Donna’s detailed and well-pled allegations, the

Defendants’ motion must be denied.



PROCEDURAL HISTORY

On November 4, 2014 Donna filed a Complaint (the “Original Complaint”) against Irving
Redel and Leder Enterprises asserting four causes of action: first, for a declaratory judgment of
dissolution and winding up of Leder Enterprises; second, for a declaratory judgment of
dissolution pursuant to Section 63 of New York Partnership Law and the winding up of Leder
Enterprises; third for a formal accounting of Leder Enterprises pursuant to Section 44 of New
York Partnership Law; and fourth, for breach of fiduciary duty against Irving. On December 17,
2014, Irving and Leder Enterprises filed a Motion to Dismiss and for Summary Judgment (the
“Motion to Dismiss”) asserting, among other things, that dismissal was warranted due to
Donna’s failure to name all of the partners in Leder Enterprises. On January 6, 2015, Donna
filed her First Amended Complaint (the “First Amended Complaint”) adding Victoria Redel,
Jessica Redel and Paul Siegel (solely in his individual capacity) as defendants and adding a claim
for declaratory judgment that Paul Siegel is not a partner in Leder Enterprises. (See Affirmation
of Joel A. Klarriech, dated January 28, 2015 (“Klarreich Affirm.”), Ex. A).

FACTS
A. The Formation and Business of Leder Enterprises

This action arises from Donna’s status as one of four current partners in Leder
Enterprises, which was formed in 1981 without a written partnership agreement. (Affidavit of
Donna Redel dated January 23, 2015 (“Aff. of D. Redel”) § 3). Irving Redel is the managing
partner and tax matters partner of Leder Enterprises, the primary asset of which is a ten percent
limited partnership interest in 225 Broadway Company, L.P. (“225 Broadway Company”). (Id.
1). 225 Broadway Company owns certain real property located at 225 Broadway, New York,

New York 10007. (Id. 9 2).



Leder Enterprises was formed on December 4, 1981 without a written partnership
agreement and originally had five partners: Irving, Donna, Natalie Redel (Irving’s late wife and
Donna’s mother) Victoria Redel and Jessica Redel (formerly Jessica Greenes). (See Klarreich
Affirm., Ex. B; Aff.of D. Redel § 3). On or about this same date, a Business Certificate for
Partners (the “Leder Certificate”) was filed, identifying the names of the founding partners, each
of whom owned a twenty percent interest in Leder Enterprises. (Affl. of D. Redell 4 3). Paul
Siegel was not listed on the Leder Certificate and no amended business certificate was ever filed.
(See id.; Klarreich Affirm., Ex. B).

Natalie Redel died in 1983 and, upon her death, Irving led Donna to believe that Natalie’s
twenty percent interest in Leder Enterprises had been passed to Irving pursuant to Natalie's will,
(Aff. of D. Redel 4 6). Pursuant to Section 64(d) of New York Partnership Law, Natalie’s death
dissolved Leder Enterprises as a partnership amongst the five founding partners as a matter of
law.

B. Irving’s Attempt to Make Paul Siegel a Partner in Leder Enterprises

Sometime after Natalie’s death, Irving purported to sell a four percent interest in Leder
Enterprises to Paul Siegel. (See Mem. in Supp. of Motion to Dismiss at p. 3). Donna was
completely unaware of Irving’s sale of this partnership interest to Siegel until November of 2013
(twenty years after it had allegedly occurred) and in no way consented to have Siegel as her
partner in Leder Enterprises. (Aff. of D. Redel 4 20-24).

Defendants cannot produce a single piece of documentary evidence establishing that
Donna knew of Irving’s attempt to make Siegel a partner of Leder Enterprises or that she in any
way consented to have Siegel as her partner. In describing Siegel’s alleged admission to the

partnership, the Defendants merely assert that “Donna, Victoria and Jessica did not object to [his



admission] and welcomed it.” (Mem. in Supp. of Motion to Dismiss at p. 3). They provide no
further explanation and nothing in the way of evidence to support their claim.

It was not until Irving finally provided Donna with copies of several Schedules K-1 in
November of 2013 that Donna first became aware that Siegel was receiving distributions of
partnership income and ostensibly owned a four percent ownership interest in Leder Enterprises.
(Aff. of D. Redel § 20).

C. Irving’s Repeated Failure to Provide Partnership Documentation

As the managing and tax matters partner for Leder Enterprises, Irving was responsible for
maintaining its books and records. (Id. § 8). Despite this obligation, Irving failed, time and
again, to reasonably respond to Donna’s repeated requests for access to such information. (Id. 9|
25-42).

On July 10, 2013, Donna’s then attorney, Michael Koblenz sent a letter to Irving
requesting a copy of the Alleged Partnership Agreement and the provision of her Schedule K-1
in a timelier manner, as well as an accounting of distributions made to the other partners of Leder
Enterprises. (Klarreich Affirm., Ex. C). On October 21, 2013, more than three months later,
Irving’s attorney, Tim Kebbe, finally responded and informed Koblenz that Irving was “looking”
for the requested records. (Id., Ex. D). On October 30 and November 19 of 2013, Koblenz was
forced to send two additional letters reiterating Donna’s request for information relating to Leder
Enterprises’s operations. (Id., Exs. E and F). By this time, it had been more than four months
since Donna’s initial request and neither Irving nor Kebbe were willing or able to provide such
records and information, or even the contact information of Leder Enterprises’s accountant.

In his letter on October 30, 2013, Koblenz expressed concern regarding Irving’s delayed
response to Donna’s request. In his letter on November 19, 2013, Koblenz noted that “the

number of months that have gone by without a production of financials is unconscionable” and



that Donna did not “wish to bring an action to get access to documents that should be readily
available.” (Id., Ex. F).

On November 25, 2013, only after repeated requests and a threat of potential litigation,
Kebbe finally sent Koblenz copies of Leder Enterprises’s Schedules K-1 for the years 2009
through 2012, along with contact information for Paul Scott, the accountant for Leder
Enterprises, whom Donna was directed to contact for further information. (Id., Ex. G). Donna
called Scott almost immediately after receiving his contact information and left him a voicemail,
but Scott did not respond until several weeks later. (Aff. of D. Redel § 35). When he finally did
respond, Scott informed Donna that he had only been working on the account for Leder
Enterprises for roughly 10 years and needed prior approval from Irving before providing her with
any of the requested information. (Id. § 36). Scott never told Donna where the books and
records for Leder Enterprises were located and did not offer her access to any of the information
in his possession. (Id.).

On April 8, 2014, Donna sent a final demand letter restating her request for access to all
books and records relating to the affairs of Leder Enterprises. (Klarreich Affirm., Ex. H). Irving
again responded by sending a fraction of what Donna had requested; providing only the Schedule
K-1’s for the years 2004-2008. (Id., Ex. I).

D. Donna’s Discovery of a $49,542 Discrepancy in her Capital Account

After reviewing Leder Enterprises’s Schedules K-1 for 2009 through 2012, Donna
became aware of a discrepancy in her capital account, when compared to the capital accounts for
partners holding the same twenty percent share of Leder Enterprises. (Aff. of D. Redel § 43).
On the 2009 Schedule K-1, Donna’s capital account reflected a balance of ($154,780), while the
capital accounts for the other partners holding identical percentage shares in Leder Enterprises

reflected balances of ($204,322) and ($204,327). (See Klarreich Affirm., Ex. G).



On December 11, 2013, Koblenz sent Scott a letter referring to the discrepancy and
requesting additional information. (Id., Ex. J). Again, he received no response. In January and
February of 2014, Koblenz sent emails to Scott following up on the December request for
information and copied Kebbe on the emails. (Id., Exs. K and L). On February 12, 2014,
Koblenz received copies of the tax documents for Leder Enterprises from 2004 through 2008 but
they did not explain the discrepancy in Donna’s capital account. (See id., Ex. I). On March 20,
2014, Koblenz wrote to Kebbe again asking for an explanation of the discrepancy, as the
Schedules K-1 did nothing to clarify its cause. (See id., Ex. M). Kebbe responded on March 24,
2014, but again failed to explain the source of the discrepancy. (See id., Ex. N).

Irving has since conceded that the $49,542 discrepancy in Donna’s capital account does
exist, but has failed to provide any plausible explanation for its existence and has refused (to this
day) to rectify the discrepancy. (Aff. of D. Redel § 50).

E. Donna’s Request for Dissolution and Irving’s Refusal

Leder Enterprises is a partnership at will and was formed without a written partnership
agreement. (Id. § 3). On October 17, 2014, Donna, through counsel and by letter to Irving’s
counsel, requested an immediate dissolution and winding up of Leder Enterprises, along with a
formal accounting of its assets, liabilitics and affairs. (See Klarreich Affirm., Ex. O). On
October 23, 2014, Irving, through counsel, denied Donna’s request. (Id., Ex. P). To date, and in
the papers submitted in support of the Motion to Dismiss, Irving has relied upon the Alleged
Partnership Agreement (which he cannot produce because it does not exist and even if it did he
cannot prove that Siegel signed it) and the [.LP Agreement for 225 Broadway Company (which

does not govern) to justify his wrongful denial of Donna’s request.



ARGUMENT

I. DEFENDANTS’ ARGUMENTS FOR DISMISSAL UNDER CPLR
3211(A)(10) ARE MOOT

Defendants’ first argument in favor of dismissal stems from Donna’s alleged failure to
join certain necessary parties — i.e., Victoria, Jessica and Siegel. However, with the filing of the
First Amended Complaint on January 6, 2015, Donna has remedied any such failure, rendering
Defendants’ arguments for dismissal under CPLR 3211(a)(10) moot. See David D. Siegel, New
York Practice, 394-95 (4™ Ed.) (noting that, by amending the complaint, a plaintiff can “correct
the defect at which the defendant’s motion was aimed”). When offered the opportunity to
withdraw the Motion to Dismiss and refile it so as to make it responsive to the First Amended
Complaint, Defendants declined. As a result, Defendants’ arguments under CPLR 3211(a)(10)
remain before the court, but are no longer relevant and should be disregarded in their entirety in
light of the First Amended Complaint,

IL. DEFENDANTS FAIL TO PRODUCE ANY DOCUMENTARY
EVIDENCE TO WARRANT DISMISSAL

Defendants also seek to dismiss Donna’s claims under CPLR 3211(a)(1) based on a
convoluted and mislcading presentation of so-called “documentary evidence” which {lies in the
face of both the facts and the law. “In order to prevail on a CPLR 3211(a)(1) motion, the
moving party must show that the documentary evidence conclusively refutes plaintifl’s

allegations.” AG Capital Funding Partners, L.P, v. State Street Bank and Trust Co., 5 N.Y.3d

582, 590-92 (2005). “The proffered documentation must definitively dispose of the claim.”

Demas v. 325 West End Ave. Corp., 127 A.D.2d 476, 477 (1* Dept. 1987) (reversing the

dismissal of claims on documentary evidence grounds). In short, a motion to dismiss based on
documentary evidence “may be granted only where the documentary evidence utterly refutes

plaintiff’s factual allegations conclusively establishing a defense as a matter of law.” Goshen v.



Mutual Life Ins. Co. of N.Y., 98 N.Y.2d 314, 326 (2002) (reversing the dismissal of plaintiffs’

claims on documentary evidence grounds); see also Leon v. Martinez, 84 N.Y.2d 83, 88 (1994).

A. The Alleged Partnership Agreement Does Not Exist and Leder
Enterprises is a Partnership at Will

Donna’s central allegation in support of her claim for the dissolution of Leder Enterprises
and an accounting and winding up of its affairs is clear, and appears in the very first paragraph of
her First Amended Complaint: “Leder Enterprises [] was formed in 1981 without a written
partnership agreement and is therefore a partnership at will under New York law.” (Klarreich
Affirm., Ex. A § 1). By contrast, Defendants assert only that they “believe that Leder had a
written partnership agreement” but are unable to produce a copy of this Alleged Partnership
Agreement. (Mem. in Supp. of Motion to Dismiss at p. 4). In the absence of documentary
evidence which “conclusively refutes this allegation,” Demas, 127 A.D.2d at 477, the Court must

“accept the facts alleged as true.” Morone v. Morone, 50 N.Y.2d 481, 483 (1980).

Despite all their machinations, Defendants can do nothing to conclusively refute Donna’s
allegation that Leder Enterprises is a partnership at will. Indeed, they concede that they cannot
locate, produce or reasonably describe the terms of the non-existent document which they assert
disposes of Donna’s claim — the Alleged Partnership Agreement. (See Mem. in Supp. of Motion
to Dismiss at p. 4) (noting that “none of [the partners] have been able to locate the [Alleged
Partnership Agreement]”). How Defendants can expect the Court to dismiss Donna’s claims on
documentary evidence grounds without actually producing (or even reasonably describing) the
central document in the case is anyone’s guess. But the fact remains that the Court must accept
as true Donna’s assertion that there is no Alleged Partnership Agreement and that Leder
Enterprises is a partnership at will, and Defendants can produce no documentary evidence that

would even approach the standard for dismissal set forth by the New York Court of Appeals.



See AG Capital Funding Partners, L.P., 5 N.Y.3d at 590-92; see also Goshen, 98 N.Y.2d at 326;

Leon, 84 N.Y.2d at 88.
Defendants’ own recitation of the facts support Donna’s allegation that Leder Enterprises
1s a partnership at will. Defendants do not dispute that Siegel was not one of the founding

partners of Leder Enterprises. (See Klarreich Aff., Ex. B). Rather, Defendants claim that Donna

“welcomed” Siegel’s admission as a partner of Leder Enterprises following Natalie’s death. Yet,
they fail to provide any documentary evidence of Siegel’s admission. One can only infer that
Irving intended to admit Siegel orally. (Mem. in Supp. of Motion to Dismiss at p. 3).
Defendants also claim that, pursuant to the terms of the Alleged Partnership Agreement, Leder
Enterprises is a partnership for a definite term. (See Id. at p. 1). However, Siegel’s oral
admission to a partnership with a definite term, and his agreement to carry on the business of the

partnership for the duration of that term, would violate the Statute of Frauds. See e.g. Kidz Cloz

Inc. v. Officially for Kids, Inc., 320 F. Supp.2d 164, 172 (S.D.N.Y. 2004) (applying New York

law) (citing Prince v. O’Brien, 234 A.D.2d 12 (1* Dept. 1996)); see also Wahl v. Barnum, 116

N.Y. 87, 97 (1889). In order for Siegel’s oral admission not to violate the Statute of Frauds,
Leder Enterprises had to be a partnership at will.

B. The LP Agreement for 225 Broadway Company Does Not Govern
Leder Enterprises or its Partners

In their very first page of argument, Defendants claim that Donna “ignores the central
document at issue in this dispute, the LP Agreement [for 225 Broadway Company].” (Mem. in
Supp. of Motion to Dismiss at p. 1). Indeed, the LP Agreement for 225 Broadway Company and
its accompanying documents appears to be the very foundation of Defendants’ entire Motion to
Dismiss. However, what Defendants fail to realize is that this agreement has absolutely no

bearing on the rights and obligations of the partners of Leder Enterprises as between themselves.

10



Yet they invoke its terms and rely upon it to disguise the inconvenient absence of the Alleged

Partnership Agreement.
“The rights and duties of a partnership arise from and are fixed by their agreement.”

Missan v. Schoenfeld, 111 Misc. 2d 1022, 1024 (Sup. Ct. N.Y. Cnty. 1981) (citing Corr v.

Hoffman, 256 N.Y. 254 (1931)). “A partnership agreement is a contract, which cannot come
into being without the understanding and consent of all contracting parties.” Beckerman v.

Sands, 364 F.Supp. 1197, 1199 (S.D.N.Y. 1973) (citing Manning v. Whalen, 259 App. Div. 490,

492 (3d Dept. 1940)). A partnership itself is “defined as a contract of two or more persons to
place their money, effects, labor or skill, or some or all of them, in lawful commerce or business

and to divide the profits and bear the loss in certain proportions.” Boyarsky v. Frocarro, 125

Misc.2d 352, 359 (Sup. Ct. Nassau Cnty. 1984). In short, the very concept of a partnership and
the agreement from which it may arise hinges on the manifestation of bilateral or multilateral
consent by the partners, as evidenced by a written or oral agreement between them. See id.

The LP Agreement of 225 Broadway Company is all but devoid of any reference to
Leder Enterprises. (See generally Affirmation of Timothy P. Kebbe in Support of Defendants’
Motion to Dismiss and for Summary Judgment (the “Kebbe Affirm.”), Ex. 2). As one might
expect based on its title, it instead discusses the purpose, term and ownership interests ol 225
Broadway Company, as well as the rules governing its operation. (See id.). It is in no way a
contract between the partners of Leder Enterprises and it does not contemplate their intent “to

carry on as co-owners [of] a business for profit.” See Martin v. Peyton, 246 N.Y. 213, 218

(1927). In fact, the certificate of formation for 225 Broadway Company was filed in June of
1983, almost two full years after the formation of Leder Enterprises. (See Klarreich Affirm., Ex.

B; see also Kebbe Affirm., Ex, 2), Irving Redel is the only partner of Leder Enterprises to have
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signed the LP Agreement of 225 Broadway Company. Moreover, to the extent the Defendants
have or may argue that the partners of Leder Enterprises orally agreed to be bound by the terms
of the LP Agreement for 225 Broadway Company, such an agreement would be in violation of
the New York Statute of Frauds and would be unenforceable. See Wahl, 116 N.Y. at 97.
Defendants’ assertion that the LP Agreement for 225 Broadway Company was intended
by the partners of Leder Enterprises to function as a de facto partnership agreement meant to
govern their rights and obligations does not hold water. The LP Agreement of 225 Broadway
Company does not purport to govern the inner-workings of Leder Enterprises, let alone set a
definite term for its existence; it does not discuss the purpose or ownership structure of Leder
Enterprises; and it makes no mention of the partners of Leder Enterprises and can in no way be
read to evidence their intent. This last failing is particularly significant, because “whether two or
more persons are partners, as between themselves, is determinable chiefly be reference to their
own intention.” Salter v. Ham, 31 N.Y. 321, 321 (1865). The idea that the LP Agreement for
225 Broadway Company represents the intent of Donna, Irving, Jessica and Victoria to bind
themselves as partners in Leder Enterprises is untenable. It was merely an agreement meant to
outline the relationship between Leder Enterprises and 225 Broadway Company. The LP
Agreement of 225 Broadway Company not only fails to “conclusively refute|[] plaintiff’s

allegations,” AG Capital Funding Partners, [..P., 5§ N.Y.3d at 590-92, it is irrelevant.

III.  DONNA HAS CLEARLY STATED HER CLAIMS FOR RELIEF

Unable to produce the necessary documentary evidence to conclusively dispose of
Donna’s claims as a matter of law, Defendants next contend that Donna has failed to state her
claims and request dismissal pursuant to CPLR 3211(a)(7). “When assessing the adequacy of a
complaint in light of a CPLR 3211(a)(7) motion to dismiss, the court must afford the pleadings a

liberal construction, accept the allegations of the complaint as true and provide plaintiff the
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benefit of every possible inference. AG Capital Funding Partners, L.P., 5 N.Y.3d at 591 (citing

Leon, 84 N.Y.2d at 87). “A complaint should not be dismissed on a pleading motion so long as,
when the plaintiff is given the benefit of every possible favorable inference, a cause of action

exists.” Rovello v. Orofino Realty Co., Inc., 40 N.Y.2d 633, 634 (1976) (reversing order of the

Appellate Division and finding that the complaint should not be dismissed so long as there is
even a small chance that plaintiff would ultimately prevail on the merits).

A, Donna Has Adequately Pled Her Claims for Dissolution and Winding Up of
Leder Enterprises and an Accounting of its Assets

Donna has clearly and unequivocally alleged that Leder Enterprises has no written
partnership agreement and is the product of an oral agreement to form a partnership for an
indefinite period. (Klarreich Affirm., Ex. A {1, 46; Aff. of D. Redel § 3). Such partnerships
are deemed to be at will and can be dissolved by any partner at any given time by a clear

manifestation of intent. See Prince v. O’Brien, 234 A.D.2d 12, 12 (1*' Dept. 1996); see also

Forbes v. Six-S Country Club, 12 A.D.3d 1049, 1051 (3d Dept. 2004); Kidz Cloz, Inc., 320 I'.

Supp.2d at 172. On October 17, 2014, Donna expressed her clear intent to dissolve Leder
Enterprises and begin an accounting and winding up of its affairs. (Klarreich Affirm., Ex. A
90-95; Klarreich Affirm., Ex. O). Having alleged that Leder Enterprises is a partnership at will
and having clearly expressed her intent to dissolve, Donna has clearly stated a claim for the
dissolution of Leder Enterprises under New York law.

Donna has also stated a claim for dissolution pursuant to Section 63 of New York
Partnership Law. Section 63 states, in relevant part, that “the court shall decree a dissolution on
application by a partner whenever . . . a partner has been guilty of such conduct as tends to alfect
prejudicially the carrying on of the business, [or] a partner . . . so conducts himself in matters

relating to the partnership business that it is not reasonably practicable to carry on the business in
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partnership with him.” New York Partnership Law § 63(c)-(d) (McKinney’s 2014). The First
Amended Complaint is replete with allegations of conduct by Irving which has prejudicially
affected Donna’s ability to participate in the operation of Leder Enterprises. Irving attempted to
force Donna into a partnership with Siegel without her consent (Klarreich Affirm., Ex. A ] 47-
54), repeatedly frustrated Donna’s attempts to access critical partnership documentation in
violation of his obligations under Sections 41 and 42 of New York Partnership Law (Id. {9 55-
74) and failed to provide her with her rightful share of partnership income (Id. 9 76-89). It is
hard to imagine a more prejudicial series of actions by a managing partner. By his conduct,
Irving has substantially and irreparably prejudiced Donna’s ability to participate in Leder

Enterprises and its business. See Krulwich v. Posner, 291 A.D.2d 301, 302 (1* Dept. 2002)

(dissolving a partnership pursuant to Section 63 of the New York Partnership Law based
“irreconcilable dissention” between partners). “No one can be forced to continue as a partner

against his will.” Seligson v. Russo, 16 A.1D.3d 253, 253 (1* Dept. 2005) (granting dissolution

pursuant to New York Partnership Law Section 63 despite the existence of a partnership
agreement for a definite term) (internal citations omitted).

B. The LP Agreement for 225 Broadway Company Does Not Prohibit Dissolution

For all their effort to convert the LP Agreement for 225 Broadway Company into a de
Jacto partnership agreement for Leder Enterprises, Defendants quietly concede that “the LP
Agreement [for 225 Broadway Company| acknowledges that Leder may lawfully dissolve — if
appropriate and in conformity with Leder’s partnership agreement.” (Mem. in Supp. of Motion
to Dismiss at p. 8). Therefore, even if the LP Agreement for 225 Broadway Company were to
govern the rights and obligations of the partners in Leder Enterprises to one another (and it does
not), it would present no obstacle to dissolution because, as Donna has stated repeatedly, there is

no Alleged Partnership Agreement and Leder Enterprises is a partnership at will.
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Notwithstanding their concession that the LP Agreement for 225 Broadway Company
does not prohibit the dissolution of Leder Enterprises, Defendants describe the purportedly grave
consequences that they claim would render winding up of Leder Enterprises an impossibility.
(See id. at p. 7-11). Yet they also contend that, if Leder Enterprises is dissolved, Irving, Jessica,
Victoria and Siegel will continue Leder’s business and investment in 225 Broadway Company
and act as assignees and successors of Leder’s interest in 225 Broadway Company through
another investment vehicle. (See id. at 9).

Despite their parade of horribles, Defendants have admitted not only that the I.P
Agreement for 225 Broadway Company does nothing to prohibit the dissolution of Leder
Enterprises, but also that they are prepared to continue their individual investments with 225
Broadway Company through another investment vehicle. Therefore, the dissolution of Leder
Enterprises is not only possible, Defendants are already making plans (without Donna’s
knowledge or consent) for how to deal with dissolution once it has occurred. Moreover, the
alleged impracticality of dissolving Leder Enterprises is irrelevant to Donna’s ability to exercise
her legal right to do so, or her right to seek an accounting of its assets or winding up of its affairs.

C. Donna Has Adequately Pled a Breach of Fiduciary Duty Claim Against [rving

Section 43 of the New York Partnership Law demands that every partner act as a
fiduciary of every other partner. See New York Partnership Law § 43 (McKinney’s 2014).
“That duty imposes a stringent standard of conduct that requires a fiduciary to act with undivided

and undiluted loyalty.” Frame v, Maynard, 83 A.D.3d 599, 602 (1% Dept. 2011). A partner can

breach this duty by failing to account for profits earned in connection with partnership business.

See 192 Sheridan Corp. v. O’Brien, 252 A.D.2d 934, 936 (3d Dept. 1998) (finding a breach of

fiduciary duty where manager of partnership’s operations “failed to account to their copartners

for [its] income and expenses”); see also Sexter v, Kimmelman, Sexter, Warmflash & Leitner, 43
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A.D.3d 790, 795 (1* Dept. 2007) (stating that “every partner must account to the partnership for
any benefit”). A breach of a fiduciary duty can also arise from an attempt to wrongfully oust

another partner from the partnership. See 192 Sheridan Corp., 252 A.D.2d at 935. Moreover, a

managing partner can breach his fiduciary duty by failing to distribute to another partner her

rightful share of partnership property or income. See Le Bel v. Donovan, 96 A.D.3d 415, 417

(1*" Dept. 2012) (noting that plaintiff had sufficiently pled a claim for breach in light of

defendant’s failure to distribute another partner’s interest); Smith v. Brown & Jones, 167 Misc.

2d 12,21 (Sup. Ct. N.Y, Cnty. 1995) (finding a breach of fiduciary duty as a result of a partner’s
failure to distribute another partner’s “fair share of partnership profits”).

Irving, as managing and tax matters partner of Leder Enterprises, had a fiduciary duty
toward Donna, which he breached repeatedly and in a number of ways: Irving refused to account
for the $49,542 discrepancy in Donna’s capital account and failed to remedy the discrepancy by
distributing her fair share of partnership income (Klarreich Affirm., Ex. A 19 76-89; Aff. of D.
Redel 4 43-51); Irving failed to respond to Donna’s request for access to partnership books and
records, in violation of his obligations under Sections 41 and 42 of New York Partnership Law
(Klarreich Affirm., Ex. A 9 55-75; Aff. of D. Redel §Y 25-42); and Irving has wrongfully
excluded Donna from participating in Leder Enterprises’s management by engaging in
partnership business and purporting to admit Siegel as a partner without her consent. (Klarreich
Affirm,, Ex. A Y 47-54; Aff. of D. Redel {4 17-24, 55-56). Irving is now, according to
Defendants” Memorandum in Support of their Motion to Dismiss, planning how to reform Leder
Enterprises as a partnership following its dissolution without involving Donna in such

discussions, (See Mem. in Supp. of Motion to Dismiss at p. 9). Each of these acts, standing
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alone, represents a breach of Irving’s fiduciary duty to Donna. Taken together, they are more
than sufficient to preclude dismissal of Donna’s claim for breach under CPLR 3211(a)(7).

Defendants claim that Donna has failed to present “facts reflecting that she did not
receive and deposit the supposedly missing distribution.” (Mem. in Supp. of Motion to Dismiss
at p. 16). Defendants do not appear to understand basic accounting. If a distribution were made
and not deposited, it would be reflected in the capital account so long as the check was issued,
regardless of whether or not it was ever deposited. (See Klarreich Affirm., Exs. G, I).

Defendants also misunderstood the procedural posture of the case at this time, While the
Schedules K-1 attached as Exhibit A to both the Original and First Amended Complaints are
evidence of the discrepancy, it is important to note that Donna is not required to present any
evidence in support of her claim at this time because the Court must “accept the facts alleged as
true.” Morone, 50 N.Y.2d at 483. Donna has alleged, in considerable detail, facts which
demonstrate the existence of the discrepancy (Klarreich Affirm., Ex. A 9 82-84), that Irving (as
the managing and tax matters partner for Leder Enterprises) is responsible for the discrepancy
(Id. § 2) and Irving’s refusal to remedy the discrepancy (Id. 49 85-86).

Defendants also claim that Donna cannot assert her claim for breach of fiduciary duty
without first seeking an accounting, and that, because she is not entitled to an accounting, she
may not assert her claim. (See Mem. in Supp. of Motion to Dismiss at p. 17). Leaving the
blatant circularity of this reasoning aside, they are wrong on two counts. First, as explained in
Section III(A) infra, Donna has pled a claim for dissolution of Leder Enterprises and, as a result,
has a right to account as of the date of dissolution. See New York Partnership Law § 74
(McKinney’s 2014). Second, even if Leder Enterprises had not been effectively dissolved on

October 17, 2014 (and it was), Donna would still have a right to account because she has been
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“wrongfully excluded from the partnership business [and] possession of its property,” as set forth

in Section III(B) infra. See Id. § 44.; see also Deburg v. Parker Flattau & Klimpl, 184 A.D.2d
343 (1% Dept. 1992) (finding that a former partner was entitled to an accounting pursuant to
Section 44 of the New York Partnership Law because there were moneys owing from the

defendant partnership to the partner); Missan v. Schoenfeld, 111 Misc.2d 1022, 1025 (Sup. Ct.

N.Y. Cnty. 1981) (finding plaintiff had a right to an accounting under Section 44 in order to
determine exact amounts and dates of partnership distributions). Because Donna is entitled to an
accounting and seeks one as a part of this action, she is not precluded from asserting her claim
for breach of fiduciary duty against Irving.

D. Donna Has Pled a Claim for a Declaratory Judgment that
Siegel is Not Her Partner

Defendants contend that Siegel was admitted as a partner in 1983, but are unable to
produce a single piece of documentary evidence demonstrating that Donna consented to have
Siegel as her partner in Leder Enterprises. Defendants also concede that no amended business
certificate bearing Siegel’s name was ever filed. (Mem. in Supp. of Motion to Dismiss at p. 3).
Defendants aver that Siegel has been receiving distributions of partnership income since that
time, but Donna is unable to verify this claim because she has not received any Schedules K-1
for Leder Enterprises from before 2004 and only received the Schedules K-1 for the years
thereafter in November of 2013. (Aff. of D. Redel 4 20). Donna has definitively stated that she
was completely unaware of Irving’s sale of this partnership interest to Siegel until after it had
allegedly occurred, in no way consented to have Sigel as her partner and never signed the
Alleged Partnership Agreement or any other partnership document with Siegel. (Klarreich
Affirm., Ex. A §49; Aff. of D. Redel Y 17-24). Because Donna’s allegations must be accepted

as true, AG Capital Funding Partners, L.P., 5 N.Y.3d at 591, and because the formation of a
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partnership can only be the product of the intent of the partners themselves, Salter, 31 N.Y. at
321, Donna has adequately pled her claim for a declaratory judgment that Siegel is not her

partner in Leder Enterprises.

IV.  DEFENDANTS’ MOTION SHOULD NOT BE TREATED AS
ONE FOR SUMMARY JUDGMENT

Defendants request that the Court exercise its discretion under CPLR 3211(c) and treat
their Motion to Dismiss as one for Summary Judgment under CPLR 3212. At a minimum, in
light of the factually driven assertions by Defendants, the utter absence of even the most basic
discovery, and the disputed questions of material fact which undermine Defendants’ arguments,
the Court should decline their invitation,

CPLR 3211(c) contains an extraordinary power; the power to treat
any 3211 motion as one for summary judgment. The effect of the
exercise of such power is to accord the resultant judgment the
same res judicata effect that belongs to a judgment rendered after a

plenary trial. With such an impact, this treatment is not to be
lightly indulged.

Lustig v. B’Nai Israel of Midwood, 62 Misc.2d 216, 216 (Sup. Ct. Kings Cnty. 1970). In short,

“because of its res judicata impact, treating a 3211 motion as one for summary judgment is
drastic.” See Siegel, New York Practice, 451. Courts have declined to exercise such discretion
when the litigation in question is “in its earliest stages, and no discovery has been had.” SP]

Commc’n, Inc. v. WIZA-TV Assoc. Ltd., 229 A.D.2d 644, 645 (3d Dept. 1996). Similarly,

Courts have declined to convert a motion to dismiss to one for summary judgment where the

“issues . . . are generally factually driven” and the evidentiary record has not been developed in

such a way as to allow for an informed judgment on such issues. See In re Revocation of Letters

of Admin. Issued to Richards, 36 Misc.3d 418, 423 (Surr. Ct. Westchester Cnty. 2012). “When

the court determines that the facts upon which summary judgment can be granted are not

properly before it, it will refuse to consider a motion to dismiss as one for summary judgment.”
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Weinstein Korn & Miller, New York Civil Practice, § 3211.45 (2d Ed.). Finally, courts have
refused to exercise their discretion under CPLR 3211(c) where there are “apparent triable issues
of fact” that would require the outright dismissal of a motion for summary judgment. See Ortiz

v. N.Y.C. Trans. Auth., 30 Misc.3d 1208(A), *2 (Sup. Ct. N.Y. Cnty. 2010).

This case is in its infancy, with new defendants named less than three weeks prior to the
date of this memorandum. (See Klarreich Affirm., Ex. A). No discovery been taken and the
parties have yet to even broach the topic. The documents submitted to the Court as exhibits to
the pleadings and in support of the Motion to Dismiss do not even begin to tell the full story of
Leder Enterprises’s operations, its management or the conduct of its partners,

Most problematic for the Defendants® overeager attempt to convert their Motion to
Dismiss to one for summary judgment is the conspicuous absence of the Alleged Partnership
Agreement. Defendants claim to have singular knowledge of its existence as well as its terms,
despite being unable to produce a single, solitary copy between them. (See Mem. in Supp. of
Motion to Dismiss at p. 4). Defendants go so far as to claim that the Alleged Partnership
Agreement prohibits Donna’s otherwise valid request to dissolve Leder Enterprises (Id. at p. 1)
and that Donna has breached the Alleged Partnership Agreement (Id. at p. 1, 18). Perhaps
Defendants expect Donna (and the Court) to simply accept their out of court assertions of what
the Alleged Partnership Agreement may have said or prohibited, based only on their conclusory
recollection of a thirty year old document that no one can find. However, the far more
reasonable course would be to permit the parties to take discovery so as to offer Donna the
opportunity to vet Defendants’ remarkable recollection of what the Alleged Partnership

Agreement is purported to have said.
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Notwithstanding the absence of the Alleged Partnership Agreement, there are other
missing pieces of the evidentiary record that weigh heavily against the conversion of the Motion
to Dismiss to one for summary judgment. Defendants claim that Donna consented to have Siegel
as her partner in Leder Enterprises. (See id. at p. 3, 19). Yet they present to documentary
evidence to support this claim, Moreover, Defendants call into question the legitimacy of the
almost $50,000 discrepancy in Donna’s capital account, implying that Donna may have in fact
received the “missing distribution.” (See id. at 16). But if Donna had received the distribution,
there would be no discrepancy (even if she had never cashed the check) because it would still
have been recorded in Leder Enterprises’s books and records.

In short, the ecarly stages of this litigation, combined with the gaping holes in the
evidentiary record before the court, make this case unsuitable for summary judgment treatment
under CPLR 3211(c) and 3212 at this time. Donna should be given the opportunity to take
discovery.

V. MULTIPLE DISPUTED ISSUES OF MATERIAL FACT
PRECLUDE SUMMARY JUDGMENT

Should the Court decide to treat the Motion to Dismiss as one for summary judgment, the
motion should be denied. Defendants are unable satisfy the demanding standard of CPLR 3212,
as there are multiple disputed issues of material fact which directly undermine their arguments.
“The proponent of a summary judgment motion must make a prima facie showing of entitlement
to judgment as a matter of law, tendering sufficient evidence to demonstrate the absence of any

material issues of fact.,” Ayotte v. Gervasio, 81 N.Y.2d 1062, 1062 (1993). This showing “must

be made by producing evidentiary proof in admissible form.” Aetna Cas. & Sur. Co. v. Island

Transp. Corp., 233 A.D.2d 157, 157 (1* Dept. 1996). “Failure to make such a prima facie

showing requires a denial of the motion, regardless of the sufficiency of the opposing papers.”
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Ayotte, 81 N.Y.2d at 1062. In short, “a motion for summary judgment should be entertained
only after the moving part has established by competent admissible evidence, that it is entitled to

judgment as a matter of law.” Ware v. Baxter Health Care Corp., 25 A.D.3d 863, 864 (3d Dept.

2006). It is Donna’s claims, not Defendants’ arguments, that are supported by the current record
before the Court, and it is she that would be entitled to summary judgment were it procedurally
proper for her to move at this time given the absence of the Alleged Partnership Agreement,
Defendants’ admission that there is a $49,452 discrepancy in Donna’s capital account and the
absence of documentary evidence showing that Paul Siegel was ever properly admitted as a
partner in Leder Enterprises or that Donna consented to have him as her partner.

At a minimum, there are multiple disputed issues of material fact that preclude a grant of
summary judgment in Defendants’ favor. These issues include the following:

e  Whether the Alleged Partnership Agreement ever existed and, if so, did it set a
definite term or otherwise preclude dissolution of Leder Enterprises; (Donna
Redel’s Rule 19-a(b) Response to Defendants’ Statement of Undisputed
Material Facts Y 15, 57)

e Whether Donna and the Defendants agreed to have terms of the LP
Agreement for 225 Broadway Company govern the relationship between the
partners of Leder Enterprises; (Id. 18, 57)

e  Whether Donna was informed of, or consented to, Siegel’s admission as a
partner in Leder Enterprises; (Id. 49 8, 10)

e Whether and to what extent Irving has responded to Donna’s repeated
requests for the production of, or access to, Leder Enterprises’s books and
records; (Id. 9 54)

e Whether Donna has made sufficient efforts to gain access to Leder
Enterprises’s books and records; (Id. § 55) and

e What was the cause of the $49,542 discrepancy in Donna’s capital account.
(I1d. 4 56).

These disputes of material fact go to the very heart of Donna’s claims and the record

before the Court offers little in the way of support for Defendants’ version of events. Defendants
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urge summary judgment treatment of their motion, but fail to set forth any meaningful argument
that the rigorous standard of CPLR 3212 has or can be satisfied. For example, Defendants have
failed to demonstrate, as a matter of law, that the Alleged Partnership Agreement ever existed or
that Donna intended to bind herself to the terms of the LP Agreement for 225 Broadway
Company. Where a movant fails to address a plaintiff’s principal contention, summary judgment
should be denied. See Ware, 25 A.D.3d at 864 (reversing a grant summary judgment because
defendant “failed to address plaintiff’s principal contention™).

Defendants appear to rely on their own self-serving recollection of the partners’ words,
actions and intentions, as set forth in the affidavits submitted in support of the Motion to Dismiss
and restated in statement of undisputed material fact. However, “bare conclusory assertions”
submitted by a movant in the form of an affidavit are insufficient to show entitlement to

judgment as a matter of law. See Winegrad v. N.Y.U. Med. Ctr., 64 N.Y.2d 851, 853 (1985).

Moreover, Donna has consistently refuted Defendants’ purported recollection of these material
[acts and, as a result, they are anything but undisputed.

As noted in the preliminary statement infra, Defendants are forced to deal with a gaping
hole at the center of both the evidentiary record and their legal afgument — their complete
inability to demonstrate that Alleged Partnership Agreement ever existed. They attempt to do so
by relying on the LP Agreement for 225 Broadway Company. However, “the production of
|[documents that]| neither unequivocally establish[] the absence of the right to an accounting as
allegedly demanded by plaintiff” are insufficient to support a claim for summary judgment. See

Bouchard v. Champlain Enter., 279 A.D. 935, 937 (3d Dept. 2001).
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In short, nearly all of the material issues of fact which bear on the resolution of Donna’s
claims cut in Donna’s favor or are disputed. As a result, should the Court decide to treat the
Motion to Dismiss as one for summary judgment, summary judgment should be denied.

CONCLUSION

For the foregoing reasons, as well as those set forth in the accompanying Rule 19-a(b)
Response to Defendants’ Statement of Undisputed Material Facts, affidavit and affirmation, the
Court should deny the Motion to Dismiss in its entirety.

Dated: New York, New York
January 28, 2015

TANNENBAUM HELPERN
SY¥RAQUSE & HIRSCHTRITT LLP

Llarreich
Richard W. Trotter

Attorneys for Plaintiff Donna Redel
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