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ALC OF NEW YORK, LLC
OPERATING AGREEMENT

THIS OPERATING AGREEMENT (this "Agreement") is entered into this _li day of
December, 1997 between American List Counsel, a corporation organized and existing under the
laws of the State of New Jersey ("ALC") and Belardi-Ostroy Ltd., a corporation organized and
existing under the laws of the State of New York ("B&Q") and any other Person that becomes

a signatory hereto.

EXPLANATORY STATEMENT

The parties have agreed to organize and operate a limited liability company in accordance
with the provisions of the "New York Limited Liability Company Act" and subject to the terms
and conditions set forth in this Agreement.

NOW, THEREFORE, for good and valuable consideration, the parties, intending legally
to be bound, agree as follows:

SECTION I
DEFINED TERMS

The following capitalized terms shall have the meanings specified in this Section I, Other
terms are defined in the text of this Agreement; and, throughout this Agreement, those terms shall
have the meanings respectively ascribed to them.

"Act" means the New York Limited Liability Company Act, as amended from time to
time.

"Adjusted Capital Account Deficit" means, with respect to any Member, the deficit
balance, if any, in the Member's Capital Account as of the end of the applicable taxable year,
after giving effect to the following adjustments:

) the deficit shall be decreased by the amounts which the Member is
obligated to restore or is deemed obligated to restore under Regulation Section 1.704-2(g)(2) and
(#)(5); and

(ii)  the deficit shall be increased by the items described in Regulation Section
1.704-1(b)(2)(ii)(d)(4), (5) and (6).

"Adjusted Capital Contributions" means, as of any day, a Member's total Capital
Contributions less all amounts actually distributed to the Member under Sections 4.1 and 7.3
hereof. The amount of the Adjusted Capital Contribution is increased by the amount of Company
liabilities assumed by the Member in connection with the distribution or are secured by any

1
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Company property distributed to the Member. If any Interest is transferred in accordance with
the terms of this Agreement, the transferee succeeds to the Adjusted Capital Contributions of the
transferor to the extent the Adjusted Capital Contributions relate to the Interest transferred.

"Affiliate” means, with respect to any Person (i) each Person that, directly or indirectly,
owns or controls, whether beneficially, or as a trustee, guardian or other fiduciary, 5% or more
of the voting interests of such Person, (ii) each Person that controls, is controlled by or is under
common control with each Person or any Affiliate of such Person, (iii) each of such Person's
officers, directors, joint venturers, members and partners, or (iv) such Person's spouse, children,
siblings and parents. For the purpose of this definition, "control" of a Person shall mean the
possession, directly or indirectly, of the power to direct or cause the direction of its management
or policies, whether through the ownership of voting interests, by contract or otherwise.

"Agreement" means this Limited Liability Operating Agreement, as amended from time
to time.

"Board of Directors" has the meaning ascribed to such term in Section 5.1.

"Business Day" means any day that is not a Saturday, Sunday or other day on which
commercial banking institutions in the State of New Jersey are authorized to close.

"Capital Account" means the account to be maintained by the Company for each Member
in accordance with the following provisions:

@) a Member's Capital Account is credited with the Member's Capital Contributions,
the amount of any Company liabilities assumed by the Member (or which are secured by
Company property distributed to the Member), the Member's allocable share of Profits and any
item of income or gain specially allocated to the Member under the provisions of Section IV; and

(i)  a Member's Capital Account is debited with the amount of money and the fair
market value of any Company property distributed to the Member, the amount of any liabilities
of the Member assumed by the Company (or which are secured by property contributed by the
Member to the Company), the Member's allocable share of Losses and any item of expense or
loss specially allocated to the Member under the provisions of Section IV.

If any Interest is transferred under this Agreement, the transferee succeeds to the Capital
Account of the transferor to the extent the Capital Account is attributable to the transferred
Interest. It is intended that the Capital Accounts of all Members be maintained in compliance
with the provisions of Regulation Section 1.704-1(b), and all provision of this Agreement relating
to the maintenance of Capital Accounts are to be interpreted and applied in a manner consistent
with that Regulation.
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"Capital Contribution" means the total amount of cash and the fair market value of any
other assets contributed (or deemed contributed under Regulation Section 1.704-1(b)(2)(iv)(d))
to the Company by a Member, net of liabilities assumed or to which the assets are subject.

"Code" means the Internal Revenue Code of 1986, as amended, or any corresponding
provision of any succeeding law.

"Company" means the limited liability company to be operated in accordance with this
Agreement.

"Economic Interest" means an Interest Holder's share of the Profits and Losses of, and
the right to receive distributions from, the Company.

“Economic Interest Holder" means any Person who holds an Economic Interest, whether
as a Member or an unadmitted assignee of the Member.

"Employment Agreements" means the employment agreements entered into by each of
Belardi and Ostroy on the date hereof with the Company.

"Interest" means all the rights of a particular Member in the Company, including (i) a
Member's share of the Profits and Losses of, and the right to receive distributions from, the
Company; (ii) the right to inspect the Company's books and records; (iii) the right to vote on
matters coming before the Company.

"Member" means each Person signing this Agreement and any Person who subsequently
is admitted as a member of the Company pursuant to the terms of this Agreement.

"Member Agreement” means the Agreement, dated the date hereof, among the Company,
ALC, B&O, Donna Belardi and Andrew B. Ostroy.

"Member Minimum Gain" means an amount, with respect to each Member Nonrecourse
Liability, equal to the Minimum Gain that would result if such Member Nonrecourse Liability
were treated as a Nonrecourse Liability, determined in accordance with the provisions of
Regulation Section 1.704-2(i)(3).

"Member Nonrecourse Deduction" means for any fiscal year, the net increase during the
year in Member Minimum Gain attributable to the Member Nonrecourse Liability reduced, but
not below zero, by proceeds of the liability (i) distributed during the year to the Member bearing
the economic risk of loss for the liability and (ii) that are both attributable to the liability and
allocable to an increase in the Member Minimum Gain.

“Member Nonrecourse Liability” means any Company liability to the extent the liability
is nonrecourse (under Regulation Section 1.001-2), and a Member or person or entity related to
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a Member (under Regulation Section 1.752-4(b)) bears the economic risk of loss, determined in
accordance with Regulation Section 1.752-2.

"Minimum Gain" has the meaning set forth in Regulation Section 1.704-2(b)(2) and 1.704-
2(d). Minimum Gain shall be computed separately for each Member in a manner consistent with
the Regulations under Code Section 704(b).

"Negative Capital Account” means a Capital Account with a balance of less than zero.,

"Nonrecourse Deductions" has the meaning set forth in Regulation Section L.704-2(b)(1).
The amount of Nonrecourse Deductions for a taxable year of the Company equals the net
increase; if any, in the amount of Minimum Gain during the taxable year, reduced, but not below
zero, by the aggregate distributions made during such year of the proceeds of a Nonrecourse
Liability that are allocable to an increase in Minimum Gain, determined in accordance with
Regulation Section 1.704-2(c).

"Nonrecourse Liability" means any liability of the Company with respect to which no
Member or person or entity related to a Member has personal liability, determined in accordance’
with Code Section 752 and the Regulations promulgated thereunder.

"Officers" has the meaning ascribed to such term in Section 5.5(a).

"Percentage" means, as to a Member, such Member's ownership interest in the Company
as determined by the Capital Account of such member in proportion to the tota] Capital Account
of all the Members at such time.

"Person" means and includes an individual, corporation, partnership, association, limited
liability company, trust, estate or another entity,

"Positive Capital Account" means a Capital Account with a balance greater than zero.
"Profits" and "Losses" means, for each taxable year of the Company (or other period for
which Profits and Losses must be computed) the Company's taxable income or loss determined

in accordance with Code Section 703(a), with the following adjustments:

)] all items of income, gain, losses, deduction, or credit required to be stated
separately under Code Section 703(a)(1) are included in computing taxable income or loss; and

(ii) any tax-exempt income of the Company, not otherwise taken into account in
computing Profits and Losses, are included in computing taxable income or loss; and

(iii)  any expenditures of the Company described in Code Section 705(2)(2)(B) (or

treated as such under Regulation Section 1.704-1(b)(2)(iv)(i)) and not otherwise taken into
account in computing Profits and Losses, are subtracted from taxable income or loss; and

4
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(iv)  gain or loss resulting from any taxable dispasition of Company property is
computed by reference to the adjusted book value of the property disposed of, determined in
accordance with Regulation Section 1.704-1 (b)(2)(iv)(d) through (h), notwithstanding the fact that
the adjusted book value differs from the adjusted basis of the property for federal income tax

purposes; and

V) in lieu of the depreciation, amortization or cost recovery deductions allowable in
computing taxable income or loss, there is taken into account the depreciation computed based
upon the adjusted book value of the asset; and

(vi)  notwithstanding any other provision of this definition, any items which are
specially allocated pursuant to Section 4.4 hereof are not taken into account in computing Profits
or Losses,

"Regulations" means the income tax regulations, including any temporary regulations,
from time to time promulgated under the Code.

"Secretary of State” means the Office of the New York Secretary of State,

"Transfer" means, when used as a noun, any voluntary sale, assignment, attachment or
other relinquishment, and, when used as a verb, means voluntarily to sell, assign or otherwise
relinquish. A pledge, hypothecation or grant of a security interest, lien or other encumbrance or
the voluntary act of doing any of the foregoing does not constitute a Transfer.

SECTION I
FORMATION OF NAME; OFFICE; PURPOSE; TERM
2.1 Organization. The parties hereby organize a limited liability company: pursuant
to the Act and the provisions of this Agreement and, for that purpose, have caused a Certificate

of Formation to be prepared, executed and filed with the Secretary of State on December 2nd,
1997.

than that set forth in its Certificate of Formation, then the Company shall file a certificate of
registration. or alterate name as required by the Act.

_ 2'.3 Purpose. The Company is organized to engage in any lawful act or activity for
which limited liability companies may be formed under the Act and engage in any and all
activities necessary or incidental to the foregoing.
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24  Term. The term of the Company began upon the filing of the Certificate of
Formation with the Secretary of State and shall be perpetual, unless its existence is sooner
terminated pursuant to Section VII of this Agreement.

2.5  Registered Office. The registered office of the Company in the State of New York
shall be located at 300 Park Ave., 17th Floor, New York, NY 10022 or at any other place within
the State of New York upon which the Board of Directors select, or at such other location as the
registered agent shall determine in compliance with the Act.

2.6  Registered Agent. The name and address of the Company's registered agent in the
State of New York shall be Ralph Mason ¢/o Mason, Taylor & Colicchio, 300 Park Ave., 17th
Floor, New York, NY 10022. .

2.7  Admission of Members. A Person shall be admitted as a Member and shall
become bound by the terms of this Agreement, without execution of this Agreement, upon (i) (x)
in the case of a Person acquiring an Interest directly from the Company, the payment therefor,
and (y) in the case of an assignment, upon notification to the Company thereof (the Company
being entitled to assume, in absence of knowledge to the contrary, that proper payment has been
made by the assignee), (ii) such Person (or a representative authorized by such Person orally, in
writing or by other action such as payment for an Interest) requests (which request shall be
deemed to have been made upon acquisition of an Interest directly from the Company or upon
an assignment of an Interest from another Person) that the records of the Company reflect such
admission and (iii) the Agreement of Members holding not less than fifty-one percent (51%) of
the Percentages then held by Members to the admission of such Person as a Member. The
Company shall be promptly notified of any assignment of an Interest.

2.8 Qualification in Other Jurisdictions. The Board of Directors shall cause the
Company to be qualified, formed or registered under assumed or fictitious name statutes or
similar laws -in any. jurisdiction in which the Company conducts business and in which such
qualification, formation or registration is required by law or deemed advisable by the Board of
Directors. The Officers and Directors shall execute, deliver and file any certificates (and any
amendments and/or restatements thereof) necessary for the Company to qualify to do business
in a jurisdiction in which the Company may wish to conduct business,

SECTION OI
MEMBERS; CAPITAL; CAPITAL ACCOUNTS

3.1  Initial Capital Contributions. Upon execution of this Agreement, the initial Capital
Contribution of each Member is as set forth below and the dollar amount of such Member's
Capital Contribution is set forth on Exhibit A. The inifial capital contribution of ALC shall
consist of the start up capital of the Company and the initial capital contribution of B&O shall
consist of (i) the client contacts of B&O's shareholders and (ii) the personal good will of B&O's
shareholders.
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32  Additional Capital Contributions. The Members shall not be required to make any
additional Capital Contributions.

33  No Interest on Capital Contributions. Members shall not be paid interest on their
Capital Contributions.

3.4  Retum of Capital Contributions. Except as otherwise provided in this Agreement,
no Member shall have the right to receive any return of any Capital Contribution and Capital
Accounts.

3.5  Form or Return of Capital. If a Member is entitled to receive a return of a Capital
Contribution, the Company may distribute cash, notes, property or a combination thereof to the
Member in return of the Capital Contribution.

3.6  Capital Accounts. A separate Capital Account shall be maintained for each
Member, in accordance with Code Section 704(b) and Treas. Reg. §1.704-1(b).

3.7 Loans. Any Member may, at any time, make or cause a loan to be made to the:
Company in any amount and on those terms upon which the Company (through the Board of
Directors) and the Member agree. Repayment of interéompany transfers for working capital
provided by ALC to the Company shall include interest charges at applicable Federal Fund rates
as amended from time to time.

SECTION IV
PROFIT, LOSS AND DISTRIBUTIONS
4.1 Distributions.

4.1.1. Annual Distributions. Within ninety (90) days after the end of each year,
the Board of Directors shall determine the Company's Profit or Loss for the year and the portion
to be distributed to the Members. The Company shall promptly distribute to each Member the
amounts then due, if any, in accordance with Section 4.3 When determining such distribution,
the Company shall take into account amounts disbursed to the shareholders of B&O pursuant to
Section 4.1.2. All disbursements made pursuant to Section 4.,1.2 shall be deducted from the
disbursements due to B&O.

4.1.2. Bi-Monthly Distributions, On each of the 15th and last day of each month
(and if such day is not a Business Day on the immediately succeeding Business Day) the
Company shall make a cash advance to B&O in an amount equal to the amounts due to Belardi
and Ostroy under the Employment Agreements (the "B&O Advances"). B&O agrees that such
amounts will be paid over to each of Belardi and Ostroy as required under the Employment
Agreements. All advances to B&0O pursuant to this Section 4.1.2 shall be considered advances
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of amounts that would be due to B&O pursuant to Section 4.1.1 and shall be deducted from the
annual distribution to be made to B&O pursuant to Section 4.1.1,

4.1.3. Advance Loans. In the event that the aggregate amount of B&0O Advances
made during any year exceeds the. disbursements that would be due to B&O for such year
pursuant to this Article IV, the excess shall be automatically converted into a loan by the
Company to B&O (an "Advance Loan"), Notwithstanding the foregoing, in no event shall an
Advance Loan be in an amount greater than the amount equal to the total Draws (as defined in
the Employment Agreements) taken by Belardi and Ostroy for such year under the Employment
Agreements less (a) the Guaranteed Component (as defined in the Employment Agreements)
portion of such Draws and (b) for the first year of employment under the Employment Periods
the Target Component (as defined in the Employment Agreements) portion of such Draws,
provided that the Projected Gross Commission (as defined in the Employment Agreement) for
the first year of the employment period is obtained. For example, if the total Draws of Belardi
and Ostroy for the first year of the employment period were $500,000, the Guaranteed
Component was $300,000, the Target Component was obtained (Target Component = $100,000)
and the distribution due to B&O was $100,000, the amount of the Advance Loan would be
$100,000. :

4.1.4. Advance Loan Notes. Each Advance Loan shall be represented by a
promissory note in substantially the form attached hereto as Exhibit B (the "Advance Loan
Note"). The Advance Loan Note shall be executed and dated as of January st of the year in
which the B&O Advances were made. For purposes of interest calculations, 1/12th of the total
amount of the Advance Loan will be deemed to have been issued to B&O at the end of each
month during the applicable year and all outstanding amounts under the Advance Loan Note shall
bear interest from the date the advance was deemed made until paid at a rate equal to the prime
rate as quoted in the Wall Street Journal - New York edition on the date of such advance, The
exact amount of such advances and the applicable interest rate shall be recorded on a grid
attached to the Advance Loan Note. All amounts represented by the Advance Loan Note shall
be due and payable two (2) years after the date of such Advance Loan Note,

4.1.5. Condition Precedent to B&O Advances. The Company shall not pay any
B&O Advance for a particular year until such time as (i) an executed Advance Loan Note for
such year is delivered to the Company and (ii) personal guarantees of Belardi and Ostroy for
amounts due under such Advance Loan Note are delivered to the Company. The guarantees to
be delivered by each of Belardi and Ostroy. shall be substantially in the form attached hereto as
Exhibit C.

4.2  Tax Liabilities. When determining distributions, the Board of Directors shall use
their best faith efforts to cause the Company to distribute to the Members an amount sufficient
to enable the Members to pay their federal, state and local income tax liabilities attributable to
their respective allocable shares of the taxable income of the Company. To the extent that
distributions cannot be made by the Company to cover the aforementioned tax liabilities, ALC
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agrees to loan the Company amounts necessary to make distributions to the Members to cover
such tax liabilities. Any such loan by ALC shall be govemned by Section 3.7 hereof,

4.3 Allocation of Profits and Losses.

43.1. Profits. After giving effect to the special allocations set forth in Section
4.4, Profits shall be allocated to the Members in accordance with their Percentages.

43.2. Losses. After giving effect to the special allocations set forth in Section
4.4, Losses shall be allocated first to Members with positive Capital Account balances until such
balances are reduced to zero, in proportion to their respective positive Capital Account balances,
and thereafter to Members in accordance with their Percentages.

43.3. Revaluations of Property. On the occurrence of events described in
Regulation Section L.704-1(b)(2)(iv)(f)(v), Members' Capital Accounts shall be increased or
decreased according to Regulation Sections 1.704-1(b)2)(iv)(D(1) - (4).

4.4 Regulatory Allocations.

44.1, Minimum Gain Chargeback. Except as set forth in Regulation Section
1.704-2(f), if, during any taxable year, there is a net decrease in Minimum Gain, each Member,
prior to any other allocation under this Section 4.4, shall be specially allocated items of gross
income and gain for such taxable year (and, if necessary, subsequent taxable years) in an amount
equal to that Member's share of the net decrease of Minimum Gain, computed in accordance with
Regulation Section 1.704-2(g). Allocations of gross income and gain under this Section 4.4.1.
shall be made first from gain recognized fiom the disposition of Company assets subject to
Nonrecourse Liabilities, to the extent of the Minimum Gain attributable to those assets, and
thereafter, from a pro-rata portion of the Company's other items of income and gain for the
taxable year. It is the intent of the parties that any allocation under this Section 4.4.1. shall
coustitute a "minimum gain chargeback” under Regulation Section 1,704-2(f).

4.4.2. Member Minimum Gain Chargeback. Except as otherwise provided in
Regulation Section 1.704-2(i)(4), if, during any taxable year, there is a net decrease in Member
Minimum Gain attributable to a Member Nonrecourse Liability during any taxable year, each
Member who has a share of the Member Minimum Gain attributable to such Member
Nonrecourse Liability shall be specially allocated items of gross income and gain for such taxable
year (and, if necessary, subsequent taxable years) in an amount equal to that Member's share of
the net decrease in the Member Minimum Gain. This allocation shall be made after the
allocation under Section 4.4.1, and prior to any other allocation under this Section 4.4,
Allocations of gross income and gain under this Section 4.4.2 shall be made first from gain

to the extent of Member Minimum Gain attributable to those assets, and thereafter, from a pro-
rata portion of the Company's other items of income and gain for the taxable year, It is the
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intent of the parties that any allocation under this Section 4.4.2 shall constitute a "minimum gain
chargeback” under Regulation Section 1.704-2(i).

4.4.3. Qualified Income Offset. If any Member unexpectedly receives any
adjustments, allocations, or distributions described in Regulation Section 1.704-1(b)2)()(d)(4),
Section 1.704-1(b)(2)(ii)(d)(5), or Section 1.704-1(b)(2)(ii)(d)(6), items of gross income and gain
shall be specially allocated to each such Member in an amount and manner sufficient to
eliminate, to the extent required by the Regulations, the Adjusted Capital Account Deficit of such
Member as quickly as possible. An allocation under this Section 4.4.3 shall be made only if and
to the extent that such Member would have an Adjusted Capital Account Deficit after all other
allocations provided for under this Section 4.4 have been tentatively made as if this Section 443
were not in the Agreement,

4.4.4. Nonrecourse Deductions. Nonrecourse Deductions for a taxable year or
other period shall be specially allocated among the Members in accordance with their
Percentages.

4.4.5. Member Nonrecourse Deductions. Any Member Nonrecourse Deduction:
for any taxable year or other period shall be specially allocated to the Member who bears the risk
of loss with respect to the Member Nonrecourse Liability to which the Member Nonrecourse
Deduction is attributable, as determined in accordance with Regulation Section 1.704-2(b).

4.4.6. Code Section 754 Adjustment. To the extent an adjustment to the tax basis
of any Company asset under Code Section 734(b) or Code Section 743(b) is required under
Regulation Section 1.704-1(b)(2)(iv)(m) to be taken into account in determining Capital

Regulations.

44.7. Contributed Property and Book-Ups. In accordance with Code Section
704(c) and the Regulations thereunder, as well as Regulation Section 1.704-1(b)(2)(iv)(d)(3),
income, gain, loss, and deduction with respect to any property contributed (or deemed
contributed) to the Company shall, solely for tax purposes, be allocated among the Members 50
as to take account of any variation between the adjusted basis of the property to the Company
for federal income tax purposes and its fair market value at the date of contribution (or deemed
contribution). If the adjusted book value of any Company asset is adjusted as provided herein,
subsequent allocations of income, gain, loss, and deduction with respect to the asset shall take
account of any variation between the adjusted basis of the asset for federal income tax purposes
and its adjusted book value in the manner required under Code Section 704(c) and the

state and local taxes, and shall not be taken into account in determining any Member's Capital
Account and allocable share of Profits and Losses.
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4.4.8. Withholding. All amounts required to be withheld under Code Section
1446 or any other provision of federal, state or local law shall be treated as amounts actually
distributed to the affected Members for all purposes under this Agreement.

4.5 Liquidation and Dissolution.

4.5.1. If the Company is liquidated, the assets of the Company shall be distributed
in accordance with Section 7.3.

4.5.2. No Member shall be obligated to restore a Negative Capital Account,

SECTION V
MANAGEMENT; RIGHTS, POWERS, AND DUTIES

5.1  Management. (a) As provided in this Agreement, all management powers over
the business and affairs of the Company shall be exclusively vested in the Board of Directors.
and, subject to the direction of the Board of Directors, the Officers, who shall collectively
constitute "managers" of the Company within the meaning of the Act. No Member, by virtue
of having the status of a Member, shall have any management power over the business and
affairs of the Company or actual or apparent authority to enter into contracts on behalf of, or to
otherwise bind, the Company. Except as otherwise specifically provided in this Agreement or
applicable law, the authority and functions of the Board of Directors on the one hand, and of the
Officers on the other, shall be identical to the authority and functions of the board of directors
and officers, respectively, of a corporation organized under the New York Business Corporation
Law. Thus, except as otherwise specifically provided in this Agreement, the business affairs of
the Company shall be managed under the direction of the Board of Directors, and the day-to-day
activities of the Company shall be conducted on the Company's behalf by the Officers, who shall
be agents of the Company. Routine business functions including, but not limited to, financial
reporting, business plan development, annual budgets and client negotiations and service pricing
shall be accomplished in accordance with the ALC standard practices as amended from time to
time,

(b) In addition to the powers that now or hereafier can be granted to managers under the
Act and to all other powers granted under any other provision of this Agreement, the Board of
Directors (subject to Section 5.4) and the Officers (subject to Section 5.5 and the direction of the
Board of Directors) shall have full power and authority to do all things on such terms as they,
in their sole discretion, may deem necessary or appropriate to conduct, or cause to be conducted,
the business of the Company, including (i) the making of any expenditures, the lending or
borrowing of money, the assumption or guarantee of, or other contracting for, indebtedness and
other liabilities, the issuance of evidences of indebtedness and the incurring of any other
obligations; (ii) the making of tax, regulatory and other filings, or rendering of periodic or other
reports to governmental or other agencies having jurisdiction over the business or assets of the
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Company; (iii) subject to the requirements of applicable law, the merger or other combination
of the Company with or into another Person; (iv) the use of the assets of the Company (including
cash on hand) for any purpose consistent with the terms of this Agreement and the repayment
of obligations of the Company; (v) the negotiation, execution and performance of any contracts,
conveyances or other instruments; (vi) the distribution of Company cash; (vii) the selection,
engagement and dismissal of Officers, employees and agents, outside attorneys, accountants,
engineers, consultants and contractors and the determination of their compensation and other
terms of employment or hiring; (viii) the maintenance of such insurance for the benefit of the
Company, as it deems necessary or appropriate; (ix) the acquisition or disposition of assets; (x)
the formation of, or acquisition of an interest in, or the contribution of property to, any entity;
(xi) the control of any matters affecting the rights and obligations of the Company, including the
commencement, prosecution and defense of actions at law or in equity and otherwise engaging
in the conduct of litigation and the incurring of legal expense and the settlement of claims and
litigation; and (xii) the indemnification of any Person against liabilities and contingencies to the
extent permitted by law.

5.2 Board of Directors. (a) Composition. The "Board of Directors” shall consist of
five (5) natural persons. Each member of the Board of Directors (a "Director") shall serve in-
such capacity until his successor has been elected in accordance with Section 5 .2(b) and qualified
or until such member dies, resigns or is removed. The initial Board of Directors shall consist
of five Directors who shall be the following persons: Donn Rappaport, Robert Tomlinson, Donna
Belardi, Andrew Ostroy and an individual mutually agreed to by ALC and B&O.

(b) Election of Directors, The Board of Directors shall be elected at the annual meeting
of Members and shall be ¢lected to hold office for a term of one year. A Director may resign
by written notice to the Company. The resignation shall be effective upon receipt thereof by the
Company or at such subsequent time as shall be specified in the notice of resignation,

(c) Voting. At each meeting of Directors, whether regular or special, each Director shall
be entitled to one vote on all matters submitted to a vote of Directors. The affirmative vote of
a majority of the Directors present at a mesting or participating in a meeting by telephone
conference at which meeting a quorum is present, shall be required to authorize any action of the
Board of Directors.

(d) Place of Board Meetings. Meetings of the Board of Directors may be held either
within or without the State of New York.

(e) Regular Annual Meeting. A regular annual meeting of the Board of Directors shall
be held immediately following the annual meeting of Members at the place of such annual
meeting of Members.

' (f) Special Meeting, Special meetings of the Board of Directors may be called by any
Director upon five days' notice to each Director either personally or by mail upon deposit in the
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U.S. Mail addressed to the proper address of the Director as shown in the records of the
Company with postage prepaid.

(8) Notice of Meetings of the Board; Adjournment. Regular annual meetings of the
Board of Directors may be held with or without notice. Notice of any meeting need not be given
to any Director who signs a waiver of notice, whether before or after the meeting. The
attendance of any Director at a meeting without protesting prior to the conclusion of the meeting
the lack of notice of such meeting shall constitute a waiver of notice by him. Neither the
business to be transacted at, nor the purpose of, any meeting of the board need be specified in
the notice or waiver of notices at such meeting.

A majority of the Directors present, whether or not a quorum is present, may adjourn any
meeting to another time and place. Notice of the adjournment shall be given to all Directors who
were absent at the time of the adjournment and, unless such time and place are announced at the

meeting, to the other directors.

(h) Meeting by Telephonic Means. Any meeting of the Board of Directors or committee
thereof may be held by telephone conference or similar communications equipment by means of:
which all persons participating in the meeting can hear each other. Participation by such means
shall constitute presence in person at a meeting.

(i) Removal of Directors. Only the party which nominated a particular Director pursuant
to the Member Agreement shall have the power to remove such individual from their director
position and ALC or B&O, as the case may be, shall vote all of their Interests for such removal
if requested to by the other party. The Director nominated by both ALC and B&O pursuant to
the Member Agreement may be removed only by the mutual consent of both ALC and B&O.

G) Quorum of Board of Directors. A majority of the entire Board of Directors shall
constitute a quorum of the transaction of business.

(k) Action of Directors Without Meeting. Any action required or permitted to be taken
at a meeting of the Board of Directors or any committee thereof, may be taken without a meeting
if all members of the Board of Directors or of such committee, as the case may be, consent
thereto in writing setting forth the action so taken and. such written consents are filed with the
minutes of the proceedings of the Board of Directors or committee. Such consent shall have the
same effect as a unanimous vote of the Board of Directors or committee for all purposes.

(1) Compensation. No compensation shall be paid to Directors, as such, for their services
as directors, but by resolution of the Board of Directors a fixed sum and expenses for actual
attendance, at each regular or special meeting of the Board of Directors may be authorized,
Nothing herein contained shall be construed to preclude any director from serving the Company
in any other capacity and receiving compensation therefor,
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(m) Interest of Directors in Contracts. Any contract or other transaction between the
Company and (a) any Director, or (b) any corporation, unincorporated association, business trust,
cstate, partnership, trust, joint venture, individual or other legal entity ("Legal Entity") (1) in
which the Director has a material financial interest or is a general partner, or (2) of which any
Director is a director, officer or trustee (collectively, a "Conflict Transaction"), shall be valid for
all purposes, if the material facts of the Conflict Transaction and the Director's interest were
disclosed or known to the Board, a committee with authority to act thereon, or the Members
entitled to vote thereon, and the Board, such committee, or such Members authorized, approved,
or ratified the Conflict Transaction. A Conflict Transaction may be authorized, approved or
ratified:

(i) by the Board or such committee, if it receives the affirmative vote of a
majority of the Directors who have no interest in the Conflict Transaction,
notwithstanding the fact that such majority may not constitute a quorum or a majority of
the Board or such committee or a majority of the Directors present at the meeting, and
notwithstanding the presence or vote of any Director who does have such an interest;
provided, however, that no Conflict Transaction may be authorized, approved or ratified
by a single Director; or '

(ii) by the Members, if it receives the vote of a majority of the Percentages then
held by Members, in which vote Percentages owned or voted under the control of any
Director who, or of any Legal Entity that, has an interest in the Conflict Transaction may
be counted.

This Section shall not be construed to require authorization, ratification or approval by the
Members of any Conflict Transaction, or to invalidate any Conflict Transaction that would
otherwise be valid under the common and statutory law applicable thereto.

(n) Loans to Directors. The corporation shall not lend money or guarantee the obligation
of a Director unless (a) the particular loan or guarantee is approved by a majority of the
Members (as determined by Percentages), excluding the votes of the Members who have
designated the Director to be elected (if such arrangement exists); or (b) the Board determines
that the loan or guarantee benefits the Company and either approves the specific loan or
guarantee or a general plan authorizing the loans and guarantees.

53  Executive and Other Committees. (a) Creation of Committees. The Board of
Directors may create one or more committees and appoint members of the Board to serve on
them. Each committee may have one or more Directors, who serve at the pleasure of the Board.
The creation of a committee and appointment of Directors to it will be made by resolution of the
Board.

(b) _Powers of the Committees. To the extent specified by the Board, each committee
may exercise .t:.he authority of the Board. A committee may not, however, (i) authorize
distributions, (ii) approve a plan of merger not requiring Member approval, (iii) authorize the
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issuance or sale or a contract for sale of securities, or determine the relative rights, preferences,
and limitations of a class of securities, except the Board may authorize a committee to take such
action within limits prescribed by the Board or (iv) adopt, repeal or amend this Agreement.

(c) Meelings; Procedure; Quorum. Sub Sections (c), (d), (9, (g), (i) and () of Section
5.2 of this Agreement dealing with voting, meetings, action without a meeting, notice and waiver
of notice, and quorum and voting requirements of the Board apply to the committees and their

members as well,

5.4 Restrictions on the Board of Directors' Authority. The Board of Directors may
not, without approval of the Members, take any action in contravention of this Agreement,
including, (i) any act that would make it impossible to carry on the ordinary business of the
Company, except as otherwise provided in this Agreement; (ii) possessing Company property,
or assigning any rights in specific Company property, for other than a Company purpose; (iii)
amending or modifying this Agreement in any manner, except as otherwise provided in this
Agreement; or (iv) taking any action that would cause the Company to be treated, for U.S.
federal income tax purposes, as an association taxable as a corporation. Except as otherwise
specifically provided in this Agreement or by resolution of the Board of Directors, (i) no Director"
or group of Directors shall have any actual or apparent authority to enter into contracts on behalf
of, or to otherwise bind, the Company, nor take any action in the name of or on behalf of the
Company or conduct any business of the Company other than by action of the Board of Directors
taken in accordance with the provisions of this Agreement, and (i) no Director shall have the
power or authority to delegate to any other Person such Director's rights and powers as a Director
to manage the business and affairs of the Company.

3.5  Officers. (a) Generally. (i) The Board of Directors will appoint agents of the
Company, referred to as "Officers” of the Company. The Board of Directors immediately after
the annual meeting of the Members shall meet and elect or appoint one or more Managing
Directors, one or more Vice Presidents, a Secretary, Treasurer and such other officers as the
Board of Directors may from time to time determin:e, all to serve at the pleasure of the Board
of Directors.

(i)  Any two or more offices may be held by the same person.

Members, subject to the power of the Board of Directors to remove aﬁy officer at the
pleasure of the Board of Directors.

(iv)  All officers of the Company, as between themselves and the Company,
shall have such authority and perform such duties in the management of the Company as
may be provided in this Agreement, and such other duties as shall be assigned to them
by the Board of Directors.
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(v)  The compensation of the officers shall be fixed by the Board of Directors.

(b) Delegation of Duties. In case of the absence of any officer of the corporation, the
Directors may delegate the powers and duties of such officer, for the time being, to any other
officer, or to any director.

(c) Removal and Resignation of Officers; Filling of Vacancies.

) Any officer elected or appointed by the Board of Directors may be
removed by the Board of Directors with or without cause.

()  An officer may resign by written notice to the Company. The resignation
shall be effective upon receipt thereof by the Company or at such subsequent time as
shall be specified in the notice of resignation.

(i)  Any vacancy occurring among the officers, however caused, may be filled
by election or appointment for the unexpired term by vote of the Board of Directors.

(d) Managing Directors. Subject only to the authority of the Board, the Managing
Director(s) ("MD") shall have general charge and supervision over, and responsibility for, the
business and affairs of the Company. Unless otherwise directed by the Board, all other officers
shall be subject to the authority and supervision of the MDs. The MDs may enter into and
execute in the name of the Company contracts or other instruments not in the regular course of
business which are authorized, either generally or specifically, by the Board.

(e) Vice Presidents. The vice president shall perform such duties and have such authority
as from time to time may be delegated to him by the MDs. In absence of a MD, the Vice
President shall perform the duties and be vested with the authority of the MD. Vice Presidents
may be given additional titles such as "Executive Vice President" as determined by the Board.

(f) Secretary. The secretary shall cause notices of all meetings to be served as prescribed
in this Agreement, and shall keep or cause to be kept the minutes of all meetings of the Board
of Directors and Members, The Secretary shall perform such other duties and possess such other
powers as are incident to that office or as are assigned by the MD or the Board.

(g) Treasurer. The treasurer shall have custody of the corporate funds and securities of
the Company and shall keep or cause to be kept regular books of account for the Company. The
Treasurer shall perform such other duties and possess such other powers as are incident to that
office or as shall be assigned by the MD or the Board.

_ (h) Powers of Attorney. The Board of Directors may grant powers of attorney or other
authority as appropriate to establish and evidence the authority of the Officers and other Persons.
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5.6  Indemnification. (a) The Company shall, to the fullest and broadest extent
permitted by law, as amended from time to time, indemnify all Officers and Directors of the
Company against such Officer's or Director's expenses and liabilities, including, without
limitation, amounts paid in satisfaction of settlement, Jjudgments, fines, penalties and reasonable
costs, disbursements and counsel fees in connection with any proceeding involving the Officer
or Director by reason of his being or having been such an officer or director. The Company
may, but shall not be obligated to, maintain insurance at its expense to protect itself and any
person against any liability, cost or expense.

(b) Unless otherwise restricted by law, indemnification shall be available to any such
Officer or Director in all cases except where a judgment or other final adjudication adverse to
the Officer or Director establishes that said Officer's or Director's acts or omissions (i) were in
beach of his duty of loyalty to the Company or its Members; (i) were not in good faith or
involved a knowing violation of law; or (iii) resulted in receipt by the officer or director of an
improper personal benefit.

() To the extent that a Director or Officer of the Company has been successful on
the merits or otherwise in the defense of any action or proceeding referred to in this Section 5.6,
he shall be entitled to indemnification as provided in this Agreement, In all other cases,
indemnification shall be had unless (i) the Board of Directors acting at a meeting at which a
quorum of disinterested directors are present determines that the Director or Officer seeking
indemnification is not entitled to indemnification because his acts or omissions meet one or more
of the standards of conduct set forth in subparagraph (b) above; or (ii) indemnification is
otherwise restricted by law. The Board of Directors may rely upon the written opinion of
independent legal counsel in making the determinations regarding indemnification set forth above.

(d)  Expenses incurred in defending a civil or criminal action or proceeding may be
paid by the Company in advance of the final disposition of such action or proceeding upon
receipt of an undertaking by or on behalf of such Officer or Director to repay such amount as
and to the extent such Officer or Director is ultimately found not to be entitled to indemnification
or where indemnification is granted, to the extent the expense so advanced by the Company
exceeds the indemnification to which he is entitled.

5.7 Liability of Indemnitees. (a) Notwithstanding anything to the contrary set forth
in this Agreement, no Officer or Director shall be liable for monetary damages to the Company,
the Members or any other Persons for losses sustained or liabilities incurred as a result of any
act or omission if such Officer or Director acted in good faith.

(b) Subject to its obligations and duties as set forth in this Section §, the Board of
Directors and any committee thereof may exercise any of the powers granted to it by this
Agreement and perform any of the duties imposed upon it hereunder either directly or by or
through the Company's agents, and neither the Board of Directors nor any committee thereof
shall be responsible for any misconduct or negligence on the part of any such agent appointed
by the Board of Directors or any committee thereof in good faith.
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(c) Any modifications, amendments or repeal of this Section 5.7 or any provision hereof
shall be prospective only and shall not in any way affect the limitations on liability under this
Section 5.7 as in effect immediately prior to such amendment, modification or repeal with respect
to claims arising from or relating to matters occurring, in whole or in part, prior to such
amendment, modification or repeal, regardless of when such claims may be asserted.

5.8 Duties of Officers and Directors. Except as otherwise specifically provided in this
Agreement, the duties and obligations owed to the Company and the Members by the Officers
and the members of the Board of Directors and any such duties that may be owed by any
Member shall be the same as the respective duties and obligations owned to a corporation
organized under the New York Business Corporation Law by its officers and directors and any
such duties that may be owed to such corporation by any similarly situated stockholder or
Affiliate thereof, respectively.

SECTION VI
TRANSFER OF INTERESTS AND WITHDRAWALS OF MEMBERS
6.1.  Transfers. ]

6.1.1. No Person may Transfer all or any portion of or any interest or rights in
the Person's Interest unless the following conditions ("Conditions of Transfer") are satisfied:

6.1.1.1. The Transfer will not require registration of Interests under
any federal or state securities laws;

6.1.1.2, The transferee delivers to the Company a written instrument
agreeing to be bound by the terms of Section VI of this Agreement;

6.1.1.3, The Transfer will not result in the termination of the
Company pursuant to Code Section 708;

6.1.14. The Transfer will not result in the Company being subject
to the Investment Company Act of 1940, as amended;

. . 6.1.1.5. The transferor or the transferee delivers the following
information to the Company; (i) the transferee's taxpayer identification number; and (i) the
transferee’s initial tax basis in the Transferred Interest; and

6.1.1.6. The transferor complies with the provisions set forth in
Section 6.1.4,
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6.1.2. If the Conditions of Transfer are satisfied, then a Member or Economic
Interest Holder may Transfer all or any portion of that Person's Interest, provided however, that
the transferee of the Interest shall not become a Member until the conditions set forth in Section
2.7 hereto have been satisfied.

6.1.3. Each Member hereby acknowledges the reasonableness of the prohibition
contained in this Section 6.1 in view of the purposes of the Company and the relationship of the
Members. The Transfer of any Interests in violation of the prohibition contained in this Section
6.1 shall be deemed invalid, null and void, and of no force or effect. Any Person to whom
Interests are attempted to be transferred in violation of this Section shall not be entitled to vote
on matters coming before the Members, participate in the management of the Company, receive
distributions from the Company, or have any other rights in or with respect to the Interests.

6.1.4. Right of First Offer.

6.14.1. If a holder of an Interest (a "Transferor") desires to Transfer
all or any portion of, or any interest or rights in, the Transferor's Interest (the "Transferor
Interest"), the Transferor shall notify the Company of that desire (the "Transfer Notice"). The:
Transfer Notice shall describe the Transferor Interest, the proposed transferee and the terms of
the Transfer, including the consideration (amount of terms) to be paid (the "Purchase Price").
The Company shall have the option (the "Purchase Option") to purchase all of the Transferor
Interest for a price equal to the Purchase Price set forth in the Transfer Notice.

6.142, The Purchase Option shall be and remain irrevocable for a
period (the "Transfer Period") ending at 11:59 p.m., local time at the Company's principal office
on the thirtieth (30th) day following the date the Transfer Notice is given to the Company,

6.1.4.3, At any time during the Transfer Period, the Company may
elect to exercise the Purchase Option by giving written notice of its election to the Transferor.
The decision of the Company to exercise the Purchase Option shall be made by a vote of the
Members, and the Transferor shall not be deemed a Member for the purpose of voting on
whether the Company shall elect to exercise the Purchase Option.

6.1.4.4. If the Company elects to exercise the Purchase Option, the
Company's notice of its election shall fix a closing date (the "Transfer Closing Date") for the
purchase, which shall not be earlier than five (5) days after the date of the notice of election or
more than thirty (30) days after the expiration of the Transfer Period. "

6.14.5. If the Company elects to exercise the Purchase Option, the
Purchase Price shall be paid either in cash on the Transfer Closing Date or in the manner set
forth in the Transfer Notice, as determined by the Company.

6.1.4.6. If the Company fails to exercise the Purchase Option, the
Transferor shall offer the Transferor Interest to the other Members (the "Offered Members") by
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delivering to each Offered Member a copy of the Transfer Notice. The Offered Members shall
have, on a pro-rata basis, an option to purchase (@ "Member Purchase Option") all of the
Transferor Interest at the Purchase Price.

6.14.7. The Member Purchase Option shall be and remain
irrevocable for a period (the "Member Transfer Period") ending at 11:59 p.m., local time at the
Company's principal office on the thirtieth (30th) day following the date the Transfer Notice is
given to the other Members.

6.14.8. At any time during the Offered Member Transfer Period, the
Offered Members may elect to exercise the Member Purchase Option by giving written notice
of their election to the Transferor.

6.14.9, If the Offered Members elect to exercise the Member
Purchase Option in full, the Offered Members' notice of their election shall fix a closing date (the
"Member Transfer Closing Date") for the purchase, which shall not be earlier than five (5) days
after the date of the notice of election or more than thirty (30) days after the expiration of the
Member Transfer Period, :

6.14.10. If the Offered Members elect to exercise the Member
Purchase Option, the Purchase Price shall be paid in either in cash on the Member Transfer
Closing Date, or in the manner set forth in the Transfer Notice, as determined by the Offered
Members.

6.1.4.11. If the Company fails to exercise the Purchase Option or the
Offered Members fail to exercise the Member Purchase Option in full, the Transferor shall be
permitted to offer and sell the Transferor Interest to any non-Affiliate for a period of ninety (90)
days (the "Free Transfer Period") after the expiration of the Transfer Period or the Member
Transfer Period, as the case may be, at a price not less than the Purchase Price. If the Transferor
does not Transfer the Transferor Interest within the Free Transfer Period, the Transferor's right
to Transfer the Transferor Interest pursuant to this Section shall cease and terminate.

6.14.12, Any Transfer of the Transferor Interest made after the last
day of the Free Transfer Period or without strict compliance with the terms, provisions and
conditions of this Section and other terms, provisions, and conditions of this Agreement, shall
be null, void, and of no force or effect.

6.1.5. Limitations Upon Transfer Restrictions. Notwithstanding anything to the
contrary in this Agreement, the transfer restrictions set forth in this Article VI shall not apply to
(i) any Transfer made by ALC to an Affiliate or (ii) any Transfer made by ALC in connection
with a merger or sale of substantially all of ALC's assets.

6.2 Voluntary Withdrawal. A Member shall have the right or power to surrender his
or her interest and voluntarily withdraw from the Company.
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6.3 Call Option of B&O.

6.3.1. At any time during the period commencing on the date hereof and ending
on the date twenty one (21) months after the date hereof, B&O shall have the right to purchase
ALC's Interests in the Company pursuant to the terms set forth in this Section 6.3 (the "Call
Option"). B&O must notify ALC, in writing, during the twenty one (21) month time period set
forth above if it elects to exercise the Call Option,

6.3.2. The value of the Company for determining the purchase price for ALC's
Interests for the purpose of this Section 6.3 (the "Option Value") shall be equal to the greater of
(i) four (4) times the earnings before interest and taxes (EBIT) of the Company for the
immediately preceding twelve month period (as modified to take into account work in progress)
or (i) one (1) times commission income for the same twelve (12) month period. For the
purposes of this Section 6.3.2, the expenses and/or costs of the Company which represent non
Operating or one time start up costs funded by loans made by ALC pursuant to Section 3.7 (and
not repaid) hereof shall be added to the Company's EBIT, Attached hereto as Exhibit E is an
illustration of the adjustment to the Company's EBIT as provided in the immediately preceding
sentence.

6.3.3. The value of ALC's Interest for the putpose of this Section 6.3 shall be
equal to the Option Value times ALC's Percentage (as expressed as a decimal), plus (a) opening
costs paid for by ALC, (b) any outstanding advances made by ALC for salaries and/or draws and
(c) any other outstanding debt of the Company to ALC (items (a) - (¢) collectively referred to
as "ALC Expenditures"). Provided, however, that amounts advanced by ALC for the
"Guaranteed Component" of the "Draws" (as such terms are defined in the Employment
Agreement) shall not constitute part of the ALC Expenditures. Once paid, all such amounts
represented by the ALC Expenditures shall no longer be due to ALC.

6.3.4. If B&O elects to exercise the Call Option, the notice of its election shall
fix a closing date (the "Call Option Closing Date") for the purchase, which shall not be earlier
than ten (10) days after the date of the notice of election or more than twenty (20) days afier the
date of the notice of election.

shareholder of B&O then guaranteed by the then existing shareholders), due no later than 8ix
months after the Call Option Closing Date, in favor of ALC in an amount equal to the balance
owed to ALC for its Interest (the "Call Option Note"). All amounts due on the Call Option Note
shall bear interest at a rate equal to the prime rate (as quoted in the Wall Street Journal - New
York Edition) on the Call Option Closing Date plus one percent. Such interest shall be due and
payable on the date the principal amount of the Call Option Note is due. Once paid for the ALC
Expenditures, the outstanding obligations constituting the ALC Expenditures shall be deemed to
be paid.

21



Case 3:12-cv-03350-FLW-DEA Document 1-3 Filed 06/04/12 Page 26 of 61 PagelD: 83

6.3.6.  As security for the payment of amounts due under the Call Option Note,
() B&O shall grant to ALC a security interest in the ALC Interest transferred to B&O and (ii)
each of Belardi and Ostroy shall grant to ALC a security interest in their equity interests of B&O,
Such security interests shall be granted pursuant to pledge and security agreements substantially
in the form attached hereto as Exhibits D-1 and D-2, respectively. The delivery of a duly
executed pledge and security agreements to ALC (together with evidence of all recordings and
filings thereunder) shall be a condition precedent to the transfer of ALC's Interests.

6.3.7. The Call Option set forth in this Section 6.3 shall automatically terminate
ten (10) business days after receipt by B&O of written notice of a "Triggering Event," as such
term is defined in the Member Agreement. If B&O elects to exercise the Call Option after being
notified of a Triggering Event, the term of the Call Option Note referenced in Section 6.3.5 shall
be increased from six (6) months to eighteen (18) months.

6.3.8. Any Transfer of Interest made pursuant to this Section 6.3 shall not be
subject to the provisions of Section 6.1.

6.3.9. Upon exercise of the Call Option, the Company shall change its name and
shall not utilize the name "American List Counsel", "ALC" or any other similar name thereafter.

6.3.10 The exercise of B&O of the Call Option shall not impact any amounts due
to or otherwise eamed by ALC as a distribution under this Agreement at the time of the Call
Option Closing Date.

6.3.11 Notwithstanding the transfer of ALC's Interests to B&O pursuant to the
Call Option, if at any time during the nine (9) month period immediately succeeding the Call
Option Closing Date B&O, directly or indirectly (including transfers by Belardi and Ostroy of
B&O equity), sells the Company (either through an equity transfer, asset transfer, merger,
consolidation or otherwise) or any portion thereof, ALC shall be entitled to share in the profits
obtained from such sale or transfer as if ALC continued to be the owner of the ALC Interests.
When determining the amounts to be paid to ALC under this Section 6.3.11, (i) any equity
interest in the Company sold by B&O shall be deemed to have been the sale of equal portions
of B&O's equity interests and ALC's Interests (up to the ownership interests represented by
ALC's Interests at the time of the Call Option Closing Date) and (i1) the profit shall be equal to
the difference between the amount paid for ALC's Interest pursuant to the Call Option (less an
amount equal to the ALC Expenditures) and the amount to be paid for ALC's Interests by the
third party. B&O shall remit to ALC amounts due under this Section 6.3.11 upon receipt of such
consideration from the third party and the consideration delivered to ALC shall constitute the
same consideration paid to B&O. For example, if the Company were sold six months after the
Call Option Closing Date for $3 million, and the amount paid to ALC by B&O on the Call
Option Closing Date was $750,000 ($500,000 of which is represented by the Call Option Note
and $250,000 of which was ALC Expenditures), the amount due to ALC would be $1,000,000,
[caleulation is as follows: $1,500,000 - $500,0007,
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SECTION vII
DISSOLUTION, LIQUIDATION AND TERMINATION OF THE COMPANY

7.1 No Dissolution. The Company shall not be dissolved by the admission of
Members in accordance with the terms of this Agreement. The death, retirement, resignation,
expulsion, bankruptey or dissolution of a Member, or the occurrence of any other event which
terminated the continued membership of a Member in the Company, shall not cause the Company
to be dissolved and its affairs wound up so long as the Company at all times hag at least one
Member. Upon the occurrence of any such event, the business of the Company shall be
continued without dissolution.

72 Events Causing Dissolution. The Company shall be dissolved and its affairs shall
be wound up upon the earliest to occur of any of the following events:

7.2.1. the entry of a decree of Judicial dissolution of the Company; or
7.2.2. the written consent of all the Members,

73 Procedure for Winding Up and Dissolution.

If the Company is dissolved, the Board of Directors shall wind up its affairs. On
winding up of the Company, the assets of the Company shall be distributed as follows:

first, to creditors, including Members and managers who are credifors, to the extent
otherwise permitted by law, in satisfaction of liabilities of the Company, other than liabilities for
which reasonable provision has been made and liabilities of the type referred to in the next two

second, to Members and former Members who have resigned, unpaid distributions
to which they became entitled prior to dissolufion or resignation, as applicable;

third, to resigned members, who have not yet received the fair value of their
Interests in accordance with the Act; and

fourth, to Members with positive Capital Account balances until such balances are
reduced to zero, after taking into consideration all contributions, distributiong and all allocations
for all periods; and
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fifth, to Members in accordance with their Percentages.

7.4  Filing of Certificate of Cancellation. If the Company is dissolved, the Board of
Directors shall promptly file a Ceitificate of Cancellation with the Secretary of State. If there
is no Board of Directors, then the Certificate shall be filed by the remaining Members, if there
are no remaining ‘Members; the Certificate shall be filed by the last Person to be a Member; if
there are no remaining, Members; or a Person who last was a Member, the Certificate shall be
filed by the legal or personal representatives of the Person who last was a Member.

SECTION vII
BOOKS, RECORDS, ACCOUNTING AND TAX ELECTIONS

8.1  Bank Accounts. All funds of the Company shall be deposited in a bank account
or accounts opened in the Company's name. The Board of Directors shall determine the
institution or institutions at which the accounts will be opened and maintained, the types of
accounts, and the Persons who will have authority with respect to the accounts and the funds’

therein,

8.2  Books and Records. The Board of Directors shall keep or cause to be kept
complete and accurate books and records of the Company and supporting documentation of the
transactions with respect to the conduct of the Company's business. The records shall include,
but not be limited to: (i) complete and accurate information regarding the state of the business
and financial condition of the Company; (ii) a copy of the certificate of formation and operating
agreement, all amendments to the certificate of formation and operating agreement, and all
executed copies of any written powers of attorney pursuant to which the operating agreement,
any certificate, and all amendments thereto have been executed; (iii) a current list of the
Members and the dates they became Members; (iv) the Company's federal, state, and local tax
returns, and (v) true and full information regarding the amount of cash and a description and
statement of the agreed value of any other property or services contributed by each Member and
which each Member has agreed to contribute in the future. The books and records shall be
maintained in accordance with sound accounting practices and shall be available at the
Company's principal office for examination by any Member or the Member's duly authorized
representative at any and all reasonable times during normal business hours.

8.3  Annual Accounting Period. The annual period of the Company shall be its taxable
year. The Company's taxable year shall coincide with the taxable year of ALC, subject to the
requirements and limitations of the Code.
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SECTION IX

GENERAL PROVISIONS

9.1  Assurances. Each Member shall execute all such certificates and other documents
and shall do all such filing, recording, publishing and other acts as the Board of Directors deems
appropriate to comply with the requirements of law for the formation and operation of the
Company and to comply with any laws, rules and regulations relating to the acquisition, operation
or holding of the property of the Company.

9.2 Notifications. Any notice, demand, consent, election, offer, approval, request or
other communication (collectively, a "notice") required or permitted under this Agreement must
be in writing. A notice must be addressed to a Member at the Member's last known address on
the records of the Company. A notice to the Company must be addressed to the Company's
principal office. All notices and other communications hereunder shall be deemed to have been
given when delivered or mailed by first class, registered or certified mail, postage prepaid, or
faxed with confirmation verbally confirmed to each party. Any party may designate, by notice’
to all of the others, substitute addresses or addressees for notices; and, thereafter, notices are to
be directed to those substitute addresses or addressees.

9.3  Specific Performance. The parties recognize that irreparable injury will result from
a breach of any provision of this Agreement and that money damages will be inadequate to
remedy fully the injury. Accordingly, in the event of a breach or threatened breach of one or
more of the provisions of this Agreement, any party who may be injured (in addition to any other
remedies which may be available to that paity) shall be entitled to one or more preliminary or
permanent orders (i) restraining and enjoying any act which would constitute a breach or (ii)
compelling the performance of any obligation which, if not performed, would constitute a breach.

94 Complete Agreement. This Agreement, the Member Agreement, the noncompete
agreements entered into by each of Donna Belardi and Andrew Ostroy on the date hereof (the
"Noncompete Agreements") and the Employment Agreements constitutes the complete and
exclusive statement of the agreement among the Members. This Agreement supersedes all prior
written and oral statements, including any prior representation, statement, condition or warranty
with respect to the matters addressed herein. Except as expressly provided otherwise herein, this
Agreement may not be amended without the written consent of all of the Members.

9.5  Applicable Law. All questions concerning the construction, validity and
interpretation of this Agreement and the performance of the obligations imposed by this
Agreement shall be governed by the internal law, not the law of conflicts, of the State of New
York.

9.6  Section Titles. The headings herein are inserted as a matter of convenience only,
and do not define or limit the scope of this Agreement or the intent of the provisions hereof.
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9.7  Binding Provisions. This Agreement is binding upon, and inures to the benefit of,
the parties hereto and their respective heirs, executors, administrators, personal and legal
representatives, successors and permitted assigns.

9.8  Junsdiction and Venue. For any legal action or proceeding with respect to this
Agreement, the parties hereto expressly submit themselves to the Federal courts of the United
States of America for the District of New Jersey and, if for any reason the Federal courts of the
United States of America for the District of New Jersey will not or cannot hear any such action
or proceeding, the Federal courts of the United States of America for the Southern District of
New York and, if for any reason the Federal courts of the United States of America for the
Southern District of New York will not or cannot hear any such action or proceeding the Superior
Court of New Jersey sitting in the County of Mercer and, if for any reason the Superior Court
of New Jersey sitting in the County of Mercer will not or cannot hear any such action or
proceeding the Supreme Court of New York sitting in the County of New York. All parties
hereto hereby consent to the exercise of personal jurisdiction by any such court with respect to

any such proceeding.

9.9  Temns. Common nouns and pronouns shall be deemed to refer to the masculine,
feminine, neuter, singular and plural, as the identity of the Person may in the context require.

9.10  Separability of Provisions. Each provision of this Agreement shall be considered
separable; and if, for any reason, any provision or provisions herein are determined to be invalid
and contrary to any existing or future law, such invalidity shall not impair the operation of or
affect those portions of this Agreement which are valid.

9.11 Counterparts. This Agreement may be executed simultaneously in two or more
counterparts each of which shall be deemed an original, and all of which, when taken together,
constitute one and the same document. The signature of any party to any counterpart shall be
deemed a signature to, and may be appended to, any other counterpart.

9.12  Cross Default. A material breach by ALC of the Member Agreement or the
Noncompete Agreements or Employment Agreements (including notes issued thereunder) shall
constitute a material breach hereunder by ALC. A material breach by either B&O, Belardi or
Ostroy of the Member Agreement, the Noncompete Agreements, the Employment Agreements
or the Advance Loan Notes (or related guarantees) shall constitute a material breach hereunder
by B&O. For the purposes of this Section 9.12 the term "material breach" shall mean a breach
of such a magnitude so as to permit the non breaching party to terminate the agrecment alleged
to have been breached.
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IN WITNESS WHEREOF,

the parties have caused this Agreement to be executed as of
the date set forth hereinabove by it

s duly authorized representative.

WITNESS OR ATTEST: MEMBERS:

AMERICAN LIST COUNSEL

Title:  Chairman

BELARDI-OSTROY LTD

Name: Fad 2. osThL'T
Tide: MM:%::-‘ Poaceront
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Exhibit A
List of Members, Capital and Percentages

Name, Address and Initial Capital Contribution Percentage Interest
Taxpayer Identification
No. of Members

American List Counsel, $ 50.00%
Inc.

88 Orchard Rd., CN-5219

Princeton, NJ 08543

Tax Id:

Belardi-Ostroy Ltd. $ 50.00%
c/o Krass & Lund, P.C.

419 Park Avenue South

New York, NY 10016

Attention: Daniel Lund

Tax Id:

FAWPSO\SCOTT\ALCOB\OPAG.D03
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