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SUPREME COURT OF THE STATE OF NEW YORK .~ E-FILE

COUNTY OF NEW YORK : IAS PART 85R
: i), ¢
In the Matter of the Application of
ABRAHAM RENNERT,
: - Petitioner, : :
INDEX NO.,
As Holder of One-Third of The Outstandmg Shares of 601897/2009
Stock of S.M.R. HOLDING CORP
For an Order of Dissolution Pursuant To Business , _
Corporation Law Section 1104-a Dissolving SMR. .- SPECIAL REFEREE
HOLDING CORP,, - L - REPORT & |
B -against- ' o - RECOMMENDATION

S.M.R. HOLDING CORP., DOUGLAS C. BOYER AS THE
EXECUTOR OF THE ESTATE OF ESTHER R. ZUCKER
(A/K/A ESTHER R. SCHLESINGER) and JOHN DOE and
JANE DOE,

Respondents. :

X .
TO THE SUPREME COURT : NEW YORK COUNTY - IAS PART 49
APPEARANCES:

For Petitioner . For Respondents

Cyruli Shanks Hart & Zizmor LLP © . Michael Konopka, Esq.

James E. Schwartz, Esq. - Michael Konopka & Associates PC
" Marc Schneider, Esq. , . 277 Broadway, Suite 810

420 Lexington Avenue - New York, NY 10007 -

New York, NY 10170 ' Lawmikon@aol.com
jschwartz@cshzlaw.com :

Predecessor Attorney for Respondent-
Decedent Esther Zucker '
- Joseph Grassi, Esq.
100 Park Avenue, 20" Floor
- New York, NY 10017 -
Jfgrassi@aol.com

1

The proceeding was commenced on or about June 18,,2009. The first attorney was Benjamin
Kaplan. He was substituted by attorney, Joseph Grassi, on or about March 16, 2010 (RR-1 [SMR
Retainer Agreement re: Grassi March 16, 2010]). Mr. Grassi was then substituted after Esther
Zucker’s death by attorney, Michael Konopka, Who represented the Estate of Esther Zucker and the
respondents (the adult children of Ms. Zucker, who are officers of the corporation). A dispute arose
as to the payment of legal fees and expenses of Mr. Grassi and the turnover of his file. Following
motion practice, Justice Sherwood expanded the scope of this reference to include the issue of as
to Mr. Grass1’ “charging lien” (discussed, infi-a): :

1
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The Report and Recommendation follow more than four 4 years after this reference “
was referred to the under51gned ‘This reference encompassed the Referee 's supervision of the
marketing and sale of the commerc1al/res1dential property 1n.Manhattan the appointment of an Iy
escrow agent to hold net sale proceeds; the payment of real estate and other taxes and expenses a
holding the hearing in abeyance upon the death of respondent Esther Zucker (s1ster of the petitioner
Abraham Rennert), and the (slow) appomtment of her substitution the Estate of Esther Zucker
* followed by the discharge of‘_Ms. Zucker’s 1n1t1al attorney and retention of the successor_‘ attorney. ‘_ E
' (discussed, infra.); the submi.ssion of a'ﬁnal accounting,"objections_and replies which were 'fu"rther

supplemented and a fmal hybrid hearlng on the accounting and chargmg lien on December 7, 8 and
9,201 5 followed by subm1ss1on of briefs on March 21 2016 The transcript of the three (3) day _ﬁ
hearing is ﬁled with this report. Respondents called.Dr; Zucker and Martm Zuck_er to testiﬁed m.v
support of lhé, ,fmalaccounti__ng.'2 | The petitioner b'.o‘nly called anieirplert; »-the petitioner_;has 'neV_er.;
' personally appeared before the Referee' for some f'reason onlyknown to him or hlS ”counselhe-:did .

~not testify at this hearing regarding h1s claim surcharges (d1scussed znfraj The de51gnations from | o
| the testimony are 1dent1ﬁed Tl through T3 followed by page number The transcripts trial exhlbits ' ,.

- and legal memoranda w1ll be ﬁled w1th the County Clerk along w1th this Report Upon_'

consrderation of the record testimony and ev1dence from the December 2015 hearmg, and_j ,': o

" submissions of le_gal memoranda in March 2_,016,:the ,Referee makes the followmg _ﬁndin,gs and

- conclusions.

FINDINGS oF FACT P

) L GENERAL BACKGROUND

2 The Referee understands from the record that “J ohn and/or Jane Doe” encompaSSed any

and all shareholders, known and unknown. Indeed, the hearing reveals both testimony and .
evidence that Dr. Zucker and Martin Zucker clearly understood they were respondents in this -~
proceeding and were directly involved in litigation strategy and dec1s1on makmg (FINDINGS

OF FACT 1[ 137) (discussed mfra)
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1.

I take judicial notice of the record. By Petition, dated June 13, 2009, petitioner sought
judgment dissolving respondent corporation S.M.R., Holding Corp., (“SMR”), pursuant to
Judiciary Law § 1104-a (see, NYSCEF Doc., No., 1 [Petition, 06/13/09]). The petitioner
complained of, among other things, illegal, wasteful, and oppressive conduct by the majority
shareholder (id., pp 1-4). However, the Referee notes that when petitioner moved by Order
to Show Cause on three (3) occasions and therein sought judicial relief, i.e., dissolution under
Judiciary Law § 1104-a, Justice Yates “struck out” the lines that contained such language
(NYSCEF Doc., No., 4 [Order to Show Cause, Mot., Seq., 001, p 2]; NYSCEF Doc., No.,
5 [Order to Show Cause, Mot., Seq., 002, p 2]; NYSCEF No., 6 [Amended Order Show
Cause, Mot., Seq., 001, p 2]).

By decision and order dated January 9, 2009, Justice Yates ordered, among other things, that
the respondents consent to the transfer of 33-shares to SMR held by petitioner to a trust
designated by him. By decision dated January 23, 2009, Justice Yates appeared to have
amended the prior order to the extent of deleting that branch of the same granting petitioner
the right to depose Esther Zucker (NYSCEF Doc., Nos., 08, 09, 14, and 15). On or about
September 23, 2009, Justice Yates ordered the parties to mediation (NYSCEF Doc., No, 10).

By Amended Order dated January 20, 2011, the Hon., James Yates (Ret.,) amended the prior
order dated January 9, 2009 (id., [Mot., Seq., 001]; NYSCEF No., 19). Justice Yates
determined that “dissension between the shareholders was such that the corporation” could

- not function and granted dissolution of SMR pursuant to Business Corporation Law § 1104-a

(@) [2] ("BCLY).

BCL § 1104-a [a] [2] specifically provides: “ ... holders of shares representing twenty
percent or more of the votes of all outstanding shares of a corporation . . . entitled to vote
in an election of directors may present a petition of dissolution on one or more of the
following grounds: . . . [2] The property or assets of the corporation are being looted,
wasted, or diverted for non-corporate purposes by its directors, officers or those in control
of the corporation. . . ”” (underscore added for emphasis) (discussed, infra). In his petition,
the petitioner complained that Esther Zucker engaged in waste and oppression as early as
2003 by, among other things, withholding from him financial records of SMR; decreased
dividend income over the years; denied his request to transfer his shares to a revocable living
trust and based on the same seeks surcharges (NYSCEF Doc., No., 48 [Exhibit B, Order to
Show Cause, p 2, [ii]; Petition, 06/17/09, 91 8-11, 24-30).

His Honor directed the designation of a Referee to supervise the sale of all assets and
thereafter an accounting of respondent corporation S.M.R., Holding Corp., (“SMR”).

On or about June 2, 2011, the respondents moved to renew/reargue, the Court’s January 20,
2011-Order. In the interim, Justice Yates resigned from the bench and this proceeded was
randomly reassigned to the Hon., O. Peter Sherwood. On or about November 29, 2011,
Justice O.Peter Sherwood denied the motion (Dec, & Ord., 11/29/11).

THE REFERENCE; THE SALE OF SMR ASSET & FILING OF ACCOUNTING

On February 28, 2012, this matter was referred to the Referee and the issues conference. In
an attempt to avoid outright dissolution and/or sale of the only asset held by SMR, the parties
engaged in settlement conferences in March and April 2012. However, by May 2012 is

3
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10.

11.

12.

became apparent that no settlement could be had.

Accordingly, the Referee and the attorneys began the complicated process of the sale of the
only asset of SMR, a three-story building located at 15 8" Avenue, New York, New York.
The Referee conference the proposed procedure for the sale of the real property, the selection
of brokers; recommendation of an attorney to hold the sale proceeds in escrow; and payment
of taxes, fees, and expenses. The Referee initially set May 30, 2012 as the deadline to submit
a stipulation. However, on May 29, 2012, petitioner’s attorney with the respondents’
attorney’s consent, was granted an adjournment to June 2012.

In or about June 2012, the petitioner’s attorney informed the Referee that although his client
commenced this proceeding on or about June 18, 2009to dissolve SMR (which Justice Yates
directed), the client requested - because of “his understanding of a tax impact” — that the
Referee direct respondents to buy-out his shares.

Motion practice followed. Respondents’ objection was warranted, particularly since the
petitioner moved for an outright dissolution pursuant to BCL§ 1104-a rather than a
shareholder derivative action (see also, MM-D [Grassi Facsimile June 8, 2012 & June 8§,
2012-letter re: claiming the petitioner’s strategy was not really to seek “dissolution but rather
that he ha[d] been cynically using a threat of dissolution to club respondents . . . into
submitting to his exorbitant financial demands”]). The Referee denied petitioner’s
application, concluding he had “charted” the procedure that resulted in an order directing
dissolution of the SMR under BCL§ 1104-a (Referee Interim Dec., & Ord., 06/13/12; see,
Petition, p 15).

The Referce directed that the property be sold, and set out the “sale protocol”: (1) the
property to be sold; (2) proceeds of the sale, after expenses, including transfer taxes,
brokerage commissions and legal fees incurred on account of the sale transaction, to be paid
into Court pending the disposition of this proceeding; (3) the marketing of the property to
be through licensed real estate brokerage firms; (4) the cooperation of the parties and with
the brokers; (5) a 60-day period (between June 13, 2012 to August 22, 2012), for the parties
to confer and accept the “best offer”; (6) in the event of a disagreement about acceptance of
an offer, the dispute to be submitted to the Special Referee for determination; (7) the parties
to confer and cooperate in the selection of counsel for the real property sale and the Referee
to select an attorney from a list of three attorneys provided by the parties, with his or her fee
subject to a retainer agreement and payment of legal fees from the gross proceeds of sale
after payment of expenses, taxes, brokerage fees and other related expenses directly
connected to the sale; (8) the net proceeds to be deposited in an escrow account and the
Escrow Agent appointed by the Referee; (9) the net sale proceeds to be kept in escrow by the
Escrow Agent, subject too further order of the Court; and (10) the Escrow Agent to be
compensated at a flat rate subject to all codes, rules regulations, and statutes policing Escrow
Agents in the State of New York and flat rate to be included in the retainer agreement
(Referee Interim Dec., & Ord., 06/13/12).

The Referee also directed respondents to file an interim accounting other than expenses and
income derived from the sale of the real property, with respect to any and all income and
expenses of SMR, over a six-year period to be measured from the date of commencement
of this proceeding (June 18, 2009) and six years before and up to the date of the June 13,
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13.

14.

15.

16.

17.

18.

19.

III.

20.

2012-Interim Order (id.,).

The respondents were also directed to provide an interim accounting no later July 27, 2012
and, in turn, the petitioner would serve his objections to the interim accounting no later than
August 24,2012, with respondents serving replies within 14-days or no later than September
7,2012 (id.,).

The Referee contemplated the sale of the real property within the 60-day brokerage exclusive
period. But, issues arose in the interim relating to marketing and offers. In the interim,
respondents served their interim accounting, the petitioner served his objections, followed
by respondents’ replies. One issue of contention was respondents (Ms. Zucker) leasing in
June 2011, while this proceeding was pending and after Justice Yates directed the dissolution
of the SMR, of the first floor commercial space to a barbershop (Igor Unisex) for a ten-year
period at a monthly rent of $5,000 for the first three years and an annual 2% rent increase
starting on the fourth year (discussed, infra).

The Referee extended to time period to market the property for sale as well as execute a
contract of sale (an issue arose after an offer and counter offer were made for the subject
property). In addition, the Referee directed the parties update their accounting, objections
and replies to the accounting by February 15, 2013 (Referee Interim Order, 01/16/13).

The sale period for the property was further extended to April 30, 2013 in “order to execute
a sale contract and close on the transaction.” Counsel for the parties represented that a
potential purchaser gave an offer (Referee Interim Order., 03/15/13).

On June 3, 2013, the property was sold for $3.5 million. On July 8, 2013, the Referee
designated Michael Simon, Esq., as Escrow Agent to hold the net proceeds (subject to a
fiduciary bond) (Referee Interim Order., 07/08/13). On July 12, 2013, the Referee vacated
the July 8, 2013-Order sua sponte and designated Jeffrey R. Aibara, Esq., as Escrow Agent
(Referee Interim Order, 07/12/13).

In a separate interim order, dated July 12, 2013, the Referee directed that the parties provide
the Court with the preliminary closing statement re: sale of property no later than September
20, 2013; that the respondents serve an updated accounting for the period after the last
accounting, that is, from December 31, 2012 to date, no later than August 2; that the
petitioner to serve objections to the updated accounting no later than August 9, 2013, that the
respondents submit replies no later than August 16, 2013 and back-up documents - to the
extent not provided - no later than September 20, 2013. The hearing was scheduled for
September 20, 2013 (Referee Interim Order, 07/12/13).

On September 9, 2013, the Referee issued an interim order directing the Stewart Title
Insurance Company to pay certain federal, state and local taxes (Referee Interim Order,
09/09/13).

DEATH OF RESPONDENT ZUCKER, TEMPORARY STAY & APPOINTMENT OF
SUBSTITUTE RESPONDENT

On September 19, 2013, Esther Zucker passed away and this proceeding was stayed pending
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21.

22.

23.

24.

25.

appointment of a substitute. On September 20, 2013, this proceeding was marked off the
Referee’s calendar without prejudice to restoring upon appointment of a substitute party
(Referee Interim Order, 09/20/13).

The Executor for the Estate of Esther Zucker,one Douglas C. Boyer, was not appointed until
nine months later, June 2014. He then retained new attorney, Michael Konopka, Esq.,
(“Konopka”) on behalf of the Estate and the other respondents (Dr. Zucker and Martin
Zucker) apparently agreed. The prior attorney, Joseph Grassi, Esq., (“Grassi”) was
substituted by way of a consent to change attorney on November 26, 2014 (NYSCEF Doc.,
No., 45).

The consent to change was signed by Martin Zucker, son of Esther Zucker as “Vice
President” of SMR (see, EFile; NYSCEF Doc., No., 45). New counsel, Mr. Konopka filed
his Notice of Appearance on December 1, 2014 (NYSCEF Doc., No., 46). Mr. Douglas C.
Boyer was formally substituted in place of Esther Zucker on or about January 2, 2015 and
the caption in this proceeding has been amended to reflect the change (NYSCEF, Doc., No.,
47).

SUBSTITUTION OF RESPONDENT, CLARIFICATION OF REFERENCE, &
MOTION PRACTICE RE: LEGAL FEES &EXPENSES

After the substitution by the Estate and the retention of Mr. Konopka, the parties disputed
the issue of whether surcharges were part of the reference. The attorneys stated their
positions, amplified in letters to Justice Sherwood, dated April 17 and 21, 2015 (NYSCEF
Doc., Nos., 49, 56). The petitioner sought to surcharge the decedent Esther Zucker for use
and occupancy of the upper floors of the building. The respondents claimed Justice
Yates“implicitly denied the surcharge and sent only the issue of an accounting to the
[Referee]. .. ” (Dec., & Ord., J. Sherwood, 04/27/15, pp 1-2; see also, NYSCEF Doc., Nos.,
49, 56 [Schwartz Letter 04/17/15; Konopka Letter 04/21/15]).

On April 27, 2015, Justice Sherwood directed the accounting be restored and the final
accounting heard (including the issue of the surcharge sought against Esther Zucker, now
substituted by her Estate (Dec., & Ord., Sherwood, 04/27/15; see also, footnote 3).

In a separate Order, dated April 27, 2015, Justice Sherwood directed payment of tax
deficiencies, the last dated January 29, 2015, consisting of taxes for 2013 in the sum of
$38,363.10, with interest of $511.10 and penalties of $1,633.25. Here, too, petitioner
claimed a surcharge on the ground that it was “the fault of the personal representative and
his predecessor in interest . . . ” The Court directed payment of the tax, interest and penalty
and referred — “without deciding the merits of the claim” — the issue of whether to surcharge
respondents the interest and penalties paid to the Referee as part of the accounting (Order
04/27/15, J. Sherwood, pp 1-2).

3 Indeéd, in his petition, Rennert pleads for a surcharge against his sister for her alleged

“personal use” of SMR assets (NYSCEF Doc., No., 48 [Exhibit B, Order to Show Cause, p 2,
[ii]; Petition, 06/17/09, § 11 [“ I also ask the Court to surcharge Ms. Zucker for the excess
compensation and other benefits which she has wrongfully received from SMR . . .”"]).
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26.

27.

28.

29.

<

30.

31.

The matter was referred anew to the Referee and a conference held. Given the length of time
between the last accounting filed with the Court (September 2014), and the pending
proceeding, the Referee directed that the parties update the final accounting, objections and
replies. In addition, the Referee amplified the protocol for conducting the hearing. The
Referee anticipated a pretrial conference on July 7, 2015, and the trial to commence July 14
through July 18, 2015.

In the interim, a dispute arose over payment of Mr. Grassi’s legal fees and the turn over of
his file to Mr. Konopka. Respondents moved for an order to compel the turn over of the file
by Order to Show Cause, dated June 8, 2015. Justice Sherwood granted an interim stay of
this hearing pending disposition of respondents’ motion (EFile NYSCEF, Doc., No., 78).
Accordingly, by interim order, dated June 9, 2015, the Referee marked this matter off the
calendar without prejudice to restore.

On or about July 1, 2015, Justice Sherwood disposed of the motion and referred the issues
to the Referee for disposition: (1) a final accounting; and (2) charging lien ( legal fees and
expenses) to be awarded to the respondents’ out-going attorney, Mr. Grassi (Dec., & Ord.,
07/01/15).

On September 17, 2015, this matter was referred to the Referee and the issues of the
accounting was conference on September 25, 2015; on October 7,2 015, the Referee
conference the issue of Mr. Grassi’s charging lien. Moreover, the Referee directed the
petitioner serve respondents with supplemental objections and respondents serve their replies
no later than November 8, 2015. The hearing on the accounting was held on December 7 and
8; the hearing on legal fees and expenses was held on December 9, 2015 (Referee Interim
Order., 09/17/15).

HYBRID HEARINGS: ACCOUNTING & CHARGING LIEN RE: LEGAL
FEES/EXPENSES

On December 7, 2015, the hearing on the Accounting commenced. The predecessor
attorney, Mr. Grassi, was in the hearing room, but no longer the attorney for respondents and
not a party to the actual accounting, his actual participation was limited to that branch of the
hybrid reference regarding his charging lien. Mr. Grassi was not prohibited from calling the
respondents on his case regarding fees and expenses. * Thus, given the hybrid reference
under the subject order (04/27/16), the Referee first heard testimony and marked documents
as to the Accounting and thereafter heard testimony and marked documents on the issue of
Mr. Grassi’s charging lien (T1, 2-3).

Pursuant to stipulation between respondents and petitioner, the 2013-Accounting (Px 1), the
petitioner’s 2013-Objections (Px 2) and Respondents’ 2013-Replies (Px 3) were marked in
evidence. In addition, given the death of Ms. Zucker and her substitution as well as the

* To the extent Mr. Grassi’s insinuates that the Referee did not allow him to participate in

the “Accounting” proceeding, it would be disingenuous (see, Grassi 3/21/16 Memo of Law, pp
1-2). He has conceded in his affirmation, dated June 30, 2015, to Justice Sherwood that he was
not a “party to this proceeding” (NYSCEF No., 82 [Grassi Affirm., 06/30/15, 1 [“I am not a

party to his proceeding.”]).
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32.

33.

34.

35.

passage of time, the objections and replies were supplemented in October 2015, which also
included the June 14, 2011-lease of Igor Unisex Inc., (“Unisex Inc.,”) and the tax penalties
and interest paid by SMR for past taxes (Px 4)(see, FINDINGS OF FACT, 99 14, 25). The
parties also stipulated to the admission of respondent’s replies to the supplemental objections
(Rx A) (T1, 3-6; T2, 126).

The Accounting covers the period from June 11, 2003 to December 1, 2014. It lists income
and expenses on a running balance that starts at $2,600 as of June 11, 2003 and closes with
$7,420.80 (Px 1). In addition, the Accounting lists unpaid attorneys fees that total $96,162.40
(which Mr. Grassi claims is due and owing to him under his charging lien) (Px 1 [12/1/14
Entry]). Finally, the Accounting sets forth anticipated tax, interest and penalty payments for
Tax Years 2011 through 2013 and 2014 (Px 1 [3" to last page]). Finally, the Accounting
lists SMR Investments of $63,931.58 as 0of 2002 that have decreased to $5,530.32 as of June
30, 2012 (Px 1 [2™ to last page]). Lastly, the Accounting accounts for the building sale-
related costs following its gross sale for $3, 211,045.30, minus expenses, estimated taxes,
and other escrow funds’ leaving a current escrow balance of $1,822,603.30 (Px 1 [last

page]).

Based on the Accounting, the respondents maintain they have fully accounted to the
petitioner (“the respondents . . . met the prime facie burden of establishing an accounting in
satisfaction of the order of both [Hon.,] Yates and the subsequent order of [Hon.,] Sherwood
referring this matter for this reference”) and, therefore, the Referee should confirm the same
and deem the Accounting complete (T1, 5).

However, the petitioner raises several objections. First, the petitioner objects to the inclusion
of attorneys’ fees and expenses paid by respondents. He argues that ““all fees paid to the
attorney by Ms. Zucker for SMR are to be charged to her in her individual capacity.” The
respondents claim the legal fees paid by SMR to the attorney were for business purpose and
thus stated in the Accounting (T1, 5-7).°

Second, petitioner objects to the inclusion of travel expenses by Martin Zucker on the ground
that it stems from the unauthorized execution of the commercial lease with Unisex Inc., after
Justice Yates determined dissolution was warranted. It is noted Unisex Inc., paid $20,000
to SMR in June 2011 (Px 1, p 2 [6/14/11 Entry]). The petitioner also notes he will seek a
surcharge against respondents on the ground that the lease was detrimental to SMR and his
expert would be testifying on the fair market value for the building absent the commercial
lease as well as the difference in market value had respondents executed a commercial lease
at market value (discussed, infra; T1, 6-8).

5 The Referee notes that $42,500 of the escrow fund represents the fee for the real estate

attorney Wagner/Porzio. However, there appears to be a dispute over the amount to be paid to
the attorneys. The Accounting indicates a request for $62,000 with interest. No payment has
been made as of the date of the Accounting (Px 1 [last page]).

® The petitioner withdrew his objection (August 9, 2013) to ConEdison bills (T1, 8).
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36.

37.

38.

B

39.

40.

[~

4].

42.

Third, the petitioner objects to the inclusion in the Accounting of claimed loans made by Ms.
Zucker to SMR and/or any reimbursement made from SMR to Ms. Zucker, arguing the loans
were used to pay legal fees (T1, 8).

Fourth, the petitioner objects and seeks a surcharge against the respondents for tax interest
and penalties, arguing that SMR should not be held accountable to pay the tax penalties and
interest that flowed from the 2015-tax payment for 2013-Tax Year (T1, 8-10).

Lastly, the petitioner seeks to surcharge respondent/decedent Esther Zucker for “use and
occupancy” for “ living in the entire residential space rent free.” Petitioner claims Ms.
Zucker used two apartments “ rent free” and that his expert will opine on the “value” of such
use and occupancy (T1, 10-11; see also, footnote 3).

Travel Expenses billed and reimbursed to Martin Zucker

Respondents’ witness, Martin Zucker, son of Esther Zucker and the petitioner’s nephew,
traveled from his home in Lorenzo, California to attend the hearing (“Martin Zucker”). He
is currently acting president of SMR, but has been an officer of SMR for the last eight years.
Martin Zucker traveled from California to New York on several occasions to attend to SMR
business, such as, the closing on the property, the primary asset of SMR. He recalls being
reimbursed from SMR for travel expenses. He testified he received no other reimbursement
from SMR when he attended the closing (T1, 13-14).

Martin Zucker did not have documentation with him that reflected the costs of the air travel.
Reviewing the Accounting, he concedes $778.80 was “reimburse-travel for bldg sale” (Px
1 [Respondent Accounting , June 11, 2003 thru Jan., 29, 2015, p 2 from the 2013-Ledger
entries, May 31, 2013 “reimburse-travel . . .”]). He testified the $778.50 “ probably was a
short notice trip and . . . a higher expense ticket” (T1, 14-20).

Loans $22.750 from Esther Zucker to SMR & Payments/Expenses re: Legal Fees

Dr., Debra Zucker of Cambridge, Massachusetts, is the sister of Martin Zucker and niece of
petitioner Rennert (“Dr. Zucker”). She is secretary of SMR since 1992, and familiar with
the books and records. She testified that certain loans in the amount of $22,750, were made
by her mother to SMR. Dr. Zucker referenced certain entries in the Accounting she
generated to support her testimony (Px 1; Px 4 [Petitioner Attorney Oct., 28, 2015-
Objections to Interim Accounting (Period Jan., 1, 2013-October 1, 2015]; T1, 20-22).

Dr. Zucker calculated the $22,750 in total loans from her review fo the books and records;
she testified the records reveal loans made from her mother to SMR and reflected in the
Accounting (Px 1). She identified a March 12, 2012-entry in the sum of $10,000. She
claims the $10,000 was a transfer from her mother’s personal account to the SMR checking
account. Dr. Zucker also claimed that on April 16, 2012, her mother made other loans to
SMR. The Accounting states two loans of $400 and $1,000 were made to SMR. She
testified the loans are documented in SMR bank statements that show deposits and her
mother’s personal bank statement that show withdraws - both accounts were held at TD
Bank. The Accounting states that $6,000 was reimbursed to Ms. Zucker as partial loan
reimbursement (Px 1 [01/2613 Entry]) on January 26, 2013 (T1, 22-25).
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43.

44

45.

46.

47.

48.

49.

In addition to the $11,400 in loans, Dr. Zucker testified her mother paid another $11,350 in
legal fees and expenses from personal funds to Mr. Grassi and the law firm of Mitchell
Silberburg & Knupp, for a total sum of $22,750. She paid Mr. Grassi $10,600 and the
balance after the $10,600 to Mitchell Silberburg & Knupp (Px 1; Px 5 [SMR Holding
Ledgerre: Legal Fees paid to Mr. Grassi; Law Firm of Mitchell Silberburg & Knupp; “loans”
from Esther Zucker; and SMR Investment 2002-2012]; T1-26-29).

Dr. Zucker testified that the legal fees/expenses paid to Mr. Grassi and the law firm Mitchell
Silberburg & Knupp, which was$ 750, were for corporate matters. She noted the law firm
had been paid $750 by her mother as directed per “court order.” Moreover, Dr. Zucker
maintains the loans her mother made to SMR covered the corporation’s expenses (T1, 29-
34).

Dr. Zucker also noted that she had the back up documents with respect to the above items,
such as, TD Bank statements, noting to the banker boxes located in the hearing room and if
necessary, she would retrieve the back up documents (T1, 34).

On cross examination, Dr. Zucker did not know whether the $10,000 loan of March 12,2012
was to SMR to pay legal fees. However, the Accounting reveals a check entry, Check No.,
1014, dated March 14, 2012, for the sum of $8,248.90 and paid to the order of Mr. Grassi.
The Accounting also reveals that the check payment to Mr. Grassi ($8,258.90) reduced the
SMR checking account balance to $1,904.53 (Px 1 [March 12 and 14, 2012-Entries)).
However, Dr. Zucker maintains there was no connection between her mother’s $10,000
claimed loan and the check payment to Mr. Grassi (T1, 48-51).

Dr. Zucker stated that attorney Benjamin Kaplan represented the respondents at the time of
commencement of this proceeding (June of 2009). In March 2010, he was substituted by
Mr. Grassi in this proceeding. But, she further noted that Mr. Kaplan drafted and negotiated
the commercial lease for the first floor commercial lease in or about June 2011, months after
this action was commenced (discussed, infra). Mr. Grassi was replaced in or about October
2014 by Mr. Konopka, who continues to represent the Estate, SMR and the other respondents
who are the directors/officers of SMR (T1, 51-55).

Dr. Zucker referenced the entry for March 9, 2010, Check No., 1283, payable to Mr. Grassi
in the sum of $500 for legal consult and within the same entry is a designation of $600 from
Esther Zucker. Dr. Zucker understood from the Accounting that the $500 payment was legal
fees in the defense of this proceeding. She noted to the March 15, 2010-entry in the
Accounting that indicates $10,000 check payment (Check No., 1285) to Mr. Grassi from
SMR (Px 1 [March 9, 15, 2010-entries]). Here, too, Dr. Zucker understood the $10,000
check payment to Mr. Grassi was for the defense of this proceeding (T1, 55-56).

Dr. Zucker testified that the May 7. 2010-Check payment of $3,277.20 (Check No., 1290),
was also for legal services rendered by Mr. Grassi in the defense of this proceeding. She
testified to the same as to the June 4, 2010-Check payment of $3,917.68 (Check No., 1294);

7 Petitioner objected to these entries on the ground they do not constitute legitimate

corporate expenses (T1, 28).
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the July 6, 2010-Check payment of $5,476.71 (Check No., 1296); the_August 10, 2010-
Check payment of $9,097.87 (Check No., 1297); the September 19, 2010-Check payment
of $7,319.05 (Check No., 1300); the October 8, 2010-Check payment of $1,102.88 (Check
No., 1304); the November 5, 2010-Check payment of $6,209.99 (Check No., 1305);
December 10, 2010-Check payment of $4,208.30 (Check No., 1307); January 10, 2011-
Check payment of $5,310.30 (Check No., 1310); February 10, 2011-Check payment of
$7,835.03 (Check No., 1311); March 10, 2011-Check payment of $10,606.92 (Check No.,
1314)% April 8,2011-Check payment of $10,545.29 (Check No., 1316); May 7, 2011-Check
payment of $1,303.50 (Check No., 1317); June 10, 2011-Check payment of $19,355.80
(Check 1322); July 6, 2011-Check payment of $3,034.94 (Check No., 1325); October 10

2011-Check payment of $1,262.62 (Check No., 1005); January 30, 2012-Check payment of
$3,187.05 (Check No., 1008); February 9, 2012-Check payment of $6,193.69 (Check No.,
1009); February 9, 2012-Check payment of $6,511.85.(Check No., 1011); March 14, 2012-
Check payment of $8,258.95 (Check No., 1014); and April 12, 2012-Check payment of
$13,660.82 (Check No., 1018); May 30, 2012-Check payment of $7,852.59 (Check No.,
1020), which was not negotiated, but reissued on September 5, 2012 and paid (Check No.,
1021); June 1, 2012-Check payment of $10,435.70 (Check No., 1024) which was paid on
October 25, 2012 and cashed on November 5, 2012; January 26, 2013-Check payment of
$9,501 (Check No., 1029; see, Px 1 [01/26/13-Entry]). All the checks were drawn from
SMR checking account (T1, 56-78). In addition, the respondents have also paid Mr.
Konopka $8,000 in legal fees (Px 7).

The Accounting also denotes entries that state due Mr. Grassi” in the sum of $3,930.45 (July
1,2012); $5,570.55 (August 1, 2012); $11,839 (September 1, 2012); $3,203.65 (October 1,
2012); $4,506.75 (November 1, 2012); $1,700 (December 1, 2012); $900 (January 1, 2013),
for a total owed for 2012 and January 2013 of $31,650.40 (Px 1 [2012 -Entries and Jan., 1,
2013-Entry]).

Dr. Zucker also testified other legal fees have not been paid, stating that “in the end there was
monies not paid to [Mr. Grassi] and then at some point [they] did pay a small amount when
[they] had some” funds. She concedes that January 26, 2013, a “partial payment” in the sum
0f $9,501 was made to Mr. Grassi (Check No., 1029), reducing the balance to $22,149.40
(Px 1 [January 2013-entries]).’ But, no further payments were made to Mr. Grassi (T1, 75-
78).

SMR Governance & 15 8" Avenue Property

Dr. Zucker testified that her grandfather originally leased the ground floor of the premises

¥ The Accounting provides that Esther Zucker also paid Mr. Grassi $5,000 from her own

funds and the “entry” indicates “$5K-loan ERZ” (Px 1 [March 10, 2011-entry]). Dr. Zucker
understood that Mr. Grassi was paid $10,606.92 from SMR and $5,000 from Esther Zucker (T1,

62-64).

° Based on the testimony of the above SMR check payments, the total paid to Mr. Grassi

was approximately $155,964.24; and a disputed balance as of January 2013 was about $22,150
(Px1; RR-2 [Invoice February 1, 2013, p 1, bal., due $22,149.40]).
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as a delicatessen that was purchased sometime in the 1940s; at that time her grandfather and
his children moved upstairs, with the store operating on the first floor. She described the
space of the property: (1) a store on the ground floor; (2) a basement and sub basement; and
(3) two floors above the first floor, which was occupied by the family (her mother and two
brothers - one being the petitioner) (“The family live[d] there initially due to prohibition or
whatever they called it at the time, because there were two units. They lived in one unit.
They couldn't live in the second unit until another family member came and lived in the
second unit. [Her] grandfather's surviving relative, his cousin”) (T1, 35-36).

She testified her mother lived at the address until 15 or 16 years of age. In 1965, her
grandfather passed away. However, before he passed away he incorporated SMR and
transferred ownership of the property to the corporation. The family continued to reside in
the building after her grandfather died. She, Martin and her mother into the premises some
time in 1967-1968. She has no knowledge while she and her family lived on the premises
whether her mother paid rent (T1, 36-41).

She testified that her immediate family (her mother, brother and herself) moved out of the
premises when her grandmother passed away in 1970; at first they moved to 124" Street
between Amsterdam and Broadway and then to Israel in 1971, where they joined her other
sister, Laura (T1, 41-43).

Dr. Zucker testified her mother moved back into the subject property in 1993 and lived on
the premises until sometime in September or October 2012, when Dr. Zucker brought her
mother to live with her in Boston. She had no knowledge that her mother paid any rent for
living on the premises between 1993 and 2000. But, she understood that from 2000 to 2008,
her mother did not pay any rent for living on the premises. However, Dr. Zucker noted
sometime after commencement of this action (2009) her mother paid rent for the upper floors
(T1, 43-46).

Dr. Zucker testified her mother began paying rent after the commencement of this action; her
mother signed a lease and paid rent in accordance with the terms of such lease (T1, 46-47).

Dr. Zucker maintains that based on past use of the premises, family members who lived on
the subject property did not pay any form of rent and that the building was used as a “family
home.” It was purchased for the family to live in and it was maintained for the family to be
“able to live in it” (T1, 48).

Dr. Zucker testified that the expenses for the property (taxes, utilities, ancillary costs) were
covered by the rents on the first floor premises, that is, the “store was the source of income.”
However, she also conceded that there “was a time that the upper floors were a source of
income. . . . Then the family moved back in” (T1, 48-49).

Dr. Zucker visited the subject property for the last time when she and other family members
cleared out the property before the closing. She noted a kitchen on the top floor; and a
bathroom on the second and third floors. She further noted there was no kitchen on the
second floor when her mother moved back into the property in 1993 (T, 80-82).

She maintains that the upper floors when occupied by family members was a family home.
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She has no documentation that reveals that family members who occupied the premises did
so with the understanding that no rent was to be paid. But, it is her testimony the property
was used as “a family building” (T1, 82-86).

However, Dr. Zucker noted that, e.g., after 1970, the upper floors were rented out to non-
family members (1971-1972 and 1992-1993). She was not involved in any way with the
property; she also testified her sister also lived on the property for some time, but had
knowledge that her sister paid rent (T1, 86-88, 99-100).

Dr. Zucker noted her mother moved back into the property in 1993. When asked by
petitioner’s counsel why her mother did not move directly into the property in 1991, she
testified “because there were third party tenants to whom the two residential floors had been
rented.”  She testified the building was not managed at that time as a “profit making
enterprise” (T1, 88-89).

However, she acknowledged at that relevant time her mother was a two-thirds shareholder
of SMR (holding 54 shares of 99 shares), while she held 10 shares; her brother Martin held
2 shares, and her uncle, the petitioner, held 32 shares (T1, 89-90).

There was a time that Esther Zucker, the petitioner and their other brother Aaron each had
33 of the 99 shares. Subsequently, Aaron transferred his 33-shares to Esther Zucker, thereby
increasing her shares from 33 to 66 shares. At some point she transferred 10 shares to Dr.
Zucker and the last 2 to Martin Zucker (T1, 89-91).

Dr. Zucker denies her mother “ran’ the property when she returned from Israel in 1991 and
moved into the property in 1993; she understood the property was managed by Francis
Friedman Associates years before 1993 and until 2003 (T1, 91-92).

As to payment of dividends, Dr. Zucker testified there were years that SMR paid dividends.
Referring to the Accounting, she noted that dividend checks were paid on_December 23,
2004 (Check Nos., 1067, 1068, 1069, and 1070) to her mother, petitioner, Martin Zucker and
herself. She received $600; Martin received $25; the petitioner received $1,980; and her
mother received $3,240 . She understands that the dividend is a distribution of corporation
profit (T'1, 92-95; Px 1).

She noted (from the Accounting) that dividends were again paid on December 12, 2005
(Check Nos., 1112, 1113, 1114, 1115) to the order of her mother ($3,240), petitioner
($1,980), Martin Zucker ($120) and herself ($600). She understood the distributions
represented a distribution of corporate profit (SMR) (T1, 95-96).

Dr. Zucker identified (from the Accounting) dividends payments dated December 20, 2006
(Check Nos., 1154, 1155, 1156, 1157) to the order of her mother ($2,160), petitioner
($1,320), Martin Zucker ($80) and herself ($400). She understood the distributions
represented a distribution of corporate profit (SMR) (T1, 96-97).

Her testimony for dividends payments on November 25, 2007 (Check Nos., 1186, 1187,
1188, 1189) to the order of her mother ($1,080 ), petitioner ($660), Martin Zucker ($40) and
herself ($200) was the same. Here, too, she understood the distributions represented a
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distribution of corporate profit (SMR) (T1, 97-99).

Dividends were also paid on December 20, 2008 (Check Nos., 1232, 1233, 1234, 1235) to
the order of her mother ($540), petitioner ($330), Martin Zucker ($20) and herself ($100).
Here, too, she understood the distributions represented a distribution of corporate profit
(SMR) (T1, 99-100).

Dr. Zucker identified the lease, dated June 14, 2011, that was executed with Unisex, Inc., (Px
4 [Petitioner Attorney Oct., 28, 2015- Objections to Interim Accounting (Period Jan., 1,
2013-October 1, 2015) re: Exh., D, Lease]; T1, 100-101).'

As to her testimony that family members never paid rent, Dr. Zucker testified that as
secretary of SMR she has not seen copies of any checks written by her mother for rent to
SMR that are dated prior to the commencement of this proceeding on June 18, 2009. She
has not seen any records of SMR that revealed her mother paid rent in cash or by any other
means to SMR prior to the commencement. She further testified SMR books and records
do not reveal that SMR made any demands for payment from her mother (T1, 101-103).

She claims there are no documents that indicate rent was due and payable from her family
during the time that they resided in the premises and that there are no documents that reveal
rent whatsoever was due and payable from her mother from 1993 until the commencement
of this proceeding on or about June 18, 2009 (T1, 103-106). '

She claims that SMR did not have profit-motive purpose and that the source of the dividend
payments came from money in the account of SMR ““when there was extra money” after all
expenses were paid for a given year (T1, 104-108).

She concedes the dividend payments came from SMR’s corporate account and that monies
used to pay distributions came from “profit” from SMR (T1, 107-109). Moreover, it was
noted that between 2004 and 2008, when dividends were paid, Esther Zucker was occupying
the subject property above the first floor (T1, 105-111 [ Q. She was the only person
occupying the space above the commercial space, correct? A. Correct. Q. And your
testimony is your mother did not pay any rent during that period, correct? A. Correct. Q.
Your testimony is that profits were -- dividends were made? A. Yes. Q. What was the
[source] of the income demonstrated on the premises from 2004 to 2008 that resulted in
dividends being paid ... Every December of 2005 to 20087 A. The store. Q. What was
the premises located on the commercial space, if you recall, since you're a shareholder? A.
There was a place called "Not Just Baskets" that was there. [ don't remember what year they
went out and then AA Dreams came in and -- THE COURT: This commercial space only
held one tenant per period? THE WITNESS: One tenant.”]).

Martin Zucker also testified about the commercial space on the first floor and its leasing after
commencement of this action (June 18, 2009) and after Justice Yates determined that SMR

' The Referee limited petitioner’s cross of Dr. Zucker to what was asked of her on

direct. However, it was noted that the terms of the lease are part of the record given that the
document is in evidence (T1, 105-106).
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was to be dissolved as a matter of law. He noted that the prior commercial tenant AA
Dreams vacated the first floor for nonpayment of rent and owed approximately $40,000 in
unpaid rent. He could not recall if SMR commenced a non payment proceeding. The
Accountingreveals that for years 2008 through early January 2011, AA Dreams paid rent for
the premises (Px 1 [March 2018 to Jan., 13, 2011]) (T1, 112-113).

He noted that SMR regained possession of the first floor premises. He testified he was
involved in efforts to find a new tenant for the first floor premises and testified that he
discussed the suitability of potential tenants with his mother and sister. He did not nor
anyone else he knew spoke with the petitioner about leasing the first floor space (T1, 113-
114).

Martin Zucker was involved in direct discussions with Igor Musacks, owner of Unisex Inc.,,
a barbershop, that ultimately leased the first floor of the premises in June 2011 (T1, 114; Px
4 [Lease attached thereto]). He recalled reviewing the lessee’s proposal for the space “to
assess the sincerity, veracity of the statements in his proposal” (T1, 114-115).

He came to the conclusion that Unisex Inc., would rent out the space based on: (1) the
owner’s intention to upgrade the space thereby substantially reducing he likelihood of falling
into arrears; (2) the owner was self-represented; (3) the owner was a local vendor; (4) the
owner wanted to expand in a more desirable neighborhood; and (5) the rent amount was
$1,000 more than the prior rent (T1, 115-116).

He noted AA Dreams paid $4,000 per month and Unisex Inc., would be paying $5,000 a
month. The Accounting reveals the $5,000 rent was for a term of three (3) years and
thereafter (years 4 through 10) an increase of 2% each year (see, Px 4 [Lease and Rider,
attached thereto]).!" He also testified that SMR was represented by attorney Benjamin
Kaplan as to negotiating, drafting and signing of the new lease. Martin Zucker had no
specific recollection of how long the process took other then it took more than three months
(T1, 116-117).

He also testified that the new tenant spent more than $100,000 on renovations, but this
estimate was based on his discussions with the tenant.'? Martin Zucker did not know whether
the terms of the lease required the new tenant to spend a minimum sum on renovations (T2,
133-135).

He first believed renovations took no longer than three months because and that the new
tenant “completely gutted the interior and then restored it to a turn of the century vintage type

1 1t is noted that the new tenant also received two (2) free months of rent. Martin

Zucker testified the 2-month period that was for the renovation of the space (see also, Px 4
[Lease Rider]). The lessee was also required to carry insurance of $100,000/$300,000 during the
term of the lease, naming the landlord as co-insured, and lessee was to - at its own cost and
expense - keep sidewalk, curbs, and areas in front of the premises clean and free of ice, snow,

etc., (Px 4, id.,).

12 The objection to “hearsay” was sustained by the Referee (T1, 118).
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barber shop with intricate wood work and tiled floors, to recreate a turn of the century
barber shop experience.” He noted that new electric was installed; white fixtures were
installed; walls were put up; painting was done; carpentry was done; “landmark’ windows
were put in; windows were repaired; plumbing was installed; new bathroom was added to
the space, which replaced a toilet; new sink; floor drain; vintage barber shop chairs; turn of
the century detail, mirrors, counters, benches; new heating, ventilation, air conditioning;
WiF1; and security cameras. He also testified the work required permits from the City of
New York. Lastly, he testified the lessee was responsible for paying the contractors and
obtaining the permits (T1, 117-124).

Martin Zucker noted the lease term of ten (10) years that commenced in June 2011.
However, he was not involved in the drafting of the terms of the lease. He testified his
mother was responsible for the same (122-123).

He also noted his mother was the principal who was involved in the negotiation of the lease
with Unisex Inc.; the negotiations took place over a period of months, but he did not know
how long (Px 4 [Exh., D, Lease]) (T2, 126-129).

Martin Zucker amplified that his mother was the person who dealt with prospective tenants
for the space, speaking with them and if she decided it was  worth pursuing,” she would
discuss the details of the prospective tenant's proposal for the space” with him. He noted
some of the discussions took place after January 2011, after a “for rent sign [was] placed on
the window . . .” He understood no broker was engaged by SMR for the renting of the
commercial space. He testified that he had expressed “his opinion” to his mother that
“engaging a broker could bring more potential tenants, but that would be an additional
burden on her to interview, review, evaluate, assess the integrity of the brokers and it would
involve a lot more of her time in the evaluation process in addition to expenses” as well as
a “ brokerage commission” which was an expense SMR was trying to avoid (T2, 129-133).

Martin Zucker recalled two offers were received: Unisex Inc., and a jewelry store. But,
Unisex Inc., was chosen because of “ his intention to upgrade the property substantially
therefore low likelihood of him not paying the rent and that the rent being of a reasonable
level and that he connected on a personal level with [his] mother” (T2, 133-135).

Martin Zucker concedes that this proceeding to dissolve SMR was commenced in June 2009.
He concedes both his sister and he were aware of this proceeding and his mother kept him
appraised of the developments. He was also aware of Justice Yates’ Order, dated January
22, 2011, entered on January 26, 2011 (Px 4 [Exh., B]). However, when asked if he was
aware the very same Order was in place at the time the first floor space was being marketed,
Martin Zucker testified he “did not recall.” The record reveals the subject lease with Unisex
Inc., is dated June 2011, and he concedes he was aware that the Court ordered that SMR be
dissolved in January 2011. However, Martin Zucker later testified he could “not remember”
if he was aware in June 2011 the Court determined in January 2011 that a Referee would be
“designated to supervise the sale of all assets and accounting thereafter” (T2, 135-139).

He also concedes that he did not communicate with the petitioner anytime before January
2011 and inform him that there were negotiations with Unisex Inc., for leasing the first floor
premises. He does not know whether his sister informed the petitioner. He also did not
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know if his mother instructed Mr. Grassi to inform the petitioner of the subject negotiations
(T2, 139-141).

Martin Zucker also did not know whether the lease terms provide that the principals of Igor
Unisex personally guarantee the payment of rent should the entity not pay the rent (T2, 141-
142).

Martin Zucker maintains he flew to New York to supervise the renovations on the first floor
in 2011/2012; he supervised the work during a six-week trip to New York in December
2011/ January 2012, although the lease was signed in June 2011. He recalled a “substantial
portion” of the construction took place December 2011/January 2012, but that “there was the
work initiated upon the signing of the lease . . . Some demolition . . . had been done and
some rough construction had been done.” He noted Unisex Inc., opened for business in
February 2012, but that it did not pay rent between June 2011 and January 2012, conceding
additional “free rent” was provided as an “accommodation made for the delays in opening
the store due to the underestimat[ing] the permit and renovation process.” He concedes that
the permit work and renovations was the sole obligation of the new tenant, not SMR.
However, SMR gave the new tenant additional months of free rent (T2, 142-146).

Martin Zucker did not know when the new tenant began to pay rent, but upon his review of
the Accounting, he noted the tenant began paying rent in or about February 2012, and
testified his mother made the decision to give the new tenant additional time to pay the new
rent ($5,000 a month). He does not know whether the petitioner was ever informed by any
officer of SMR that the new tenant was given additional free rent (T2, 146-147).

Martin Zucker maintains that he and his mother “relied” on the attorney who drafted the new
lease; he also claims that he relied on Mr. Kaplan’s expertise as the attorney, who drafted the
terms of the lease. But, he “personally did not interact with Mr. Kaplan” (T2, 147-148).

As to the renovations on the premises, Mr. Zucker testified the delays were due to “a
combination of poor choice . . . of a contractor . . . not completing the[ . .. ] work. And
[new tenant’s] difficulty coordinating the renovations as a barber coordinating contractor
with a person with a barber's background.” But, he also testified he had no knowledge of any
difficulty by the new tenant in obtaining permits from the City of New York (T1, 148-150).

He maintains that there were multiple delays as to the opening of the stores, and that he was
not fully aware of them from California, so he “decided to make a trip” to New York to “try
and figure out what was going on.” When he was in New York in December 2011/January
2012, he spent time to resolve the issues [he] spoke of.” He maintains he spent every day
resolving the issues (“every day”). But, claims that as a result of his participation he moved
the process along. He also noted that after Unisex Inc., began paying rent there was no
problem with paying the rent (T2, 150-153).

Petitioner Expert Haims re. Market Value of Property

Petitioner’s expert witness, Eric P. Haims (“Haims”) is an appraiser. Haims has testified on
two occasions before the Referee involving real property and a commercial leases (Cohen
v Akabas & Cohen, 2008 WestLaw 7675821 [determination that lease had no value on date
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plaintiff departed law firm was supported by evidence), affirmed, 71 AD3d 419; Community
Counseling & Mediation Services v Chera, 2013 WestLaw 7862393 [diminution of office
commercial space by landlord unilateral installation of waste water pipe], affirmed in part,
modified in part, 115 AD3d 589; T2, 155-157).

Haims is associated with the Jerome Haims Realty Inc., for more than 21-years; he is a
senior vice president. He has testified in several cases regarding valuation of real estate,
amplifying the methodology employed ( review various public records; review financials on
the property; rent roll; leases; research and analyze of comparable sale; market value of a
property). He has certifications and licences in his field and updates his credentials with
continued education and training. He is licensed in New York and holds MAI and SRA
designations. He also holds 11-state appraisal licenses and is a member of the Appraisal
Institute; Royal Institution of Chartered Surveyors; Real Estate Board of New York; and
Certified Commercial Real Estate Appraisers. He has also conducted thousands of appraisals,
e.g., residential coop, condo, single family home, multiple family, retail store, walk-up
apartment buildings, elevator buildings, condominium buildings, office buildings,
warehouses, industrial buildings, hotels, and vacant lands (T2, 157-162).

Haims inspected the exterior subject property. He has also lived in the vicinity where the
property is located and has appraised numerous buildings in the area (T2, 162-163).

Haims described the property and its location (20 feet of frontage on 8th Avenue and depth
of about 50 feet). The lot is irregular in shape with a three story and basement mixed use
building; the ground-level consist of a retail store of approximately 700 square feet, and the
second and third floor consist of 750 square feet per floor. He described the upper two floors
as a combined “duplex unit” consisting of 1,500 square feet (T2, 163- 164).

Haims appraised the subject property for a three-fold purpose: (1) render an opinion of the
property’s retrospective market value as of April 16, 2013, as if the ground-level retail store
was rented at a “market rent”; (2) render an opinion of the retrospective market value of the
property as of April 24, 2013, as if the ground-level retail store was vacant; and (3) render
an opinion of the residential market rent for the upper residential floors for ten (10) year
period between May 2003 to May 2013 (T2, 164, 200-201; Px 6 [Petitioner Expert Haims
Realty Inc., Report re: Appraisal Value as of April 24, 2013, p1]).

Haims did not have access to the interior of the property. He reviewed marketing materials
for the property as well as various public records, zoning, tax and historical district maps.
He reviewed retail and residential rental comparables and actual leases. He also reviewed
market reports for retail and residential properties published by Citi-Habitats, Cushner and
Wakefield, Co-Star, Real Estate Board of New York, among others. He reviewed and
analyzed sales of mixed use walk-up buildings in the west village and surrounding areas (T2,
165-166).

Haims identified his appraisal report (Px 6 [Petitioner Expert Haims Realty Inc., Report re:
Appraisal Value as of April 24, 2013]) that summarizes his valuation of the property as of
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April 24, 2013, the report was prepared on September 3, 2013."

102.  He testified to the different approaches appraisers employ for valuing real property: (1)
income capitalization approach for income producing properties; (2) sales comparison
approach (non-income producing properties such as coops, condos, and single family homes
and comparable sales); and (3) cost approach (determining depreciated value of the

building either by replacement cost or reproduction cost less all forms of depreciation) (T2,
172- 173).

103.  Reviewing the petitioner’s objections to the Accounting, specifically the lease between SMR
and Unisex Inc., (Px 4 [Petitioner Attorney Oct., 28,201 5- Objections to Interim Accounting
(Period Jan., 1,2013-October 1,2015]), Haims understood there was a $5,000 monthly rent
with 2% increase after three years. He opines that the rent charged was below the fair market
level. In reaching that conclusion, Haims considered the square footage (700) of the retail
space based on the $5,000 rent, which was an approximate $85 per square foot per annum.
He then considered and reviewed comparable rentals of other retail spaces and as part of that
comparable rental analysis he applied the income capitalization approach. He maintains that
he researched and analyzed the subject leased space to several other leases that “approximate
to the subject property,” and the “leases . . . signed slightly before the date of value of April,
2013" (T2, 173-175).

104.  Aspart of review and analysis of comparable (lease) spaces amplified in his report (Px 6, pp
91-97), Haims used seven (7) comparables located in the vicinity and leased between March
of 2011 and February of 2013, with lease terms of 5 to 12 years or an average of 8 or a
median of 10 years. The retail spaces ranged in size from 500 to 1678 square feet or a
median of 700 square fee. He noted that the annual rents per square foot ranged from
$137.14 t0 $205.71 with an average of $169.84 and a median of $170. Based on the same,
Haims opined that applying the median of $170 a square foot to the subject 700-square foot

i3

Respondent’s attorney’s objection to the report was over ruled by the Referee. He complained the
report was not provided to him until sometime before the hearing. Petitioner’s attorney noted that
by the time he received the report in September 2013, this proceeding was stayed because of the
death of Esther Zucker and not lifted until in early 2015. Moreover, he noted that at the relevant
time there was the ongoing dispute between Mr. Grassi and Mr. Konopka over the turn over of the
file. Nevertheless, the report was provided to Mr. Konopka in October 2015, after the dispute
between Mr. Grassi and Mr. Konopka was disposed by Justice Sherwood. Petitioner’s attorney also
noted that he did not receive an objection from counsel in October. Rather, the objection was noted
on the first day of Haims’ testimony (T2, 166-168). Respondents’ attorney also objected on the
ground petitioner did not provide the report in accordance with CPLR 3101 [d]. But, petitioner’s
attorney represented that he was never served with CPLR §3101 [d]-Demand. Moreover,
respondents knew in advance that the petitioner took issue with the lease being executed after Justice
Yates’ ordered dissolution of SMR. Indeed, the testimony by Mr. Grassi revealed that the parties
contemplated calling competing experts. Mr. Grassi was conferencing and speaking with a potential
expert on valuation in early September 2013 before Esther Zucker passed away (T3, 399-401).
Furthermore, having provided the report to respondents’ attorney in October, there was ample time
to review and prepare for Haims’ examination. I concluded there was no surprise or prejudice and

over ruled respondents’ objection (T2, 169-171).
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105.

106.

107.

space, the monthly market rent was approximately $9,917. He opines “to a reasonable
degree of real estate appraisal certainty” that the simple fee valuation of the entire property -
had the first floor been leased at $9,917 a month - was $4,070,000 (T2, 175-177)."

He also opines with “a reasonable degree of real estate appraisal certainty regarding the
retrospective fee simple valuation of the property as of April 4, 2013,” had the ground floor
store been vacant the value of the same property was _$3,537,000 (T2, 177-178).

His $3,537,000 valuation is arrived by employing the income capitalization approach and an
estimated market rent for the vacant store space. He employs a $190 per square foot, which
is approximately $11,000 a month, and then estimates the market rent for the residential unit
and deducts a vacancy collection loss, operating expenses, and applies an overall cap rate at
4 %2 % percent “because the store was vacant as opposed to having been rented . .. He
the applies a 50% basis point increase in the cap rate to account for the risk and uncertainty
surrounding leasing the store prospectively and applied deductions to account for the number
of months the space would take to rent, offering free rent as an incentive to a retail tenant and
weighing leasing commissions what would have to be paid in order to obtain a tenant.
Applying the above methodology, Haims values the property at a lower value had it been
vacant at the time of sale (T2, 178-179).

Haims next opines on the market rent for the residential spaces on the first and second floor
for a ten (10) year period starting May 200M3 and ending ay 2013."° He testified to his
experience in the residential rental market for the subject neighborhood where the instant
property is located. He noted to his qualifications as a real estate appraiser of residential
rents in Manhattan (““ the reason being is that whenever an appraiser is appraising either a
walk-up or a rental apartment building, it's common to find vacant units in the building at the
time of the valuation. Prudent management and ownership assume that the would-be buyer
of that property would rent up those units and not keep them vacant. So an appraiser must
research, analyze, and determine the residential rent for vacant apartments. So it's done
frequently. So I have lots of experience determining residential rental and rental in itself is
a valuation. I'm frequently asked to provide not a market value, but a rental value for all types

'* Haims explains that he estimated the market rent for the retail store at $190 per square

foot (700 x 190) or yearly $133,000 and also estimated the market rent for the residential duplex
unit at $1,000 per room, which he presumably believed consisted of 7-rooms and arrived at a
$7,000 per month rent. He deducted vacancy and collection loss of 13% for the retail and 2% for
the residential, and explained that he arrived at an “effective gross income, and from the
effective gross income . . . deducted operating expenses for the 12 months for various items (e.g.,
real estate taxes and insurance, water and sewer, etc.,). He deducted the operating expenses from
the effective gross income to arrive at a net operating income and “then determined an overall
cap rate of 4 % based on an analysis of national surveys, local surveys, cap rates from actual
reactions in the market place.” He divided the cap rate into the net operating income to arrive at

the market value of $4,070,000 (T2, 177).

15 Petitioner seeks a surcharge against the Estate for any “loss” to SMR of market value

of the property that flows from the renting of the first floor commercial space to Unisex Inc. He
also seeks a surcharge for the “loss” to SMR of market rent stemming from his sister’s free use
and occupancy of the residential space for over ten (10) years (May 2003 to May 2013).
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of space residential, retail, office. So it is well within my experience and field of work to do
this type of analysis”) (T2, 180-182).

Haims noted that he made an analysis of the historic rental rates for the residential portion
of this building based on his review of actual transactions for comparable residential rentals
in the subject area. He further researched “asking rents for apartments that were available
to be rented as of the date of value which was April 2013.” He identified the section of his
report that amplifies his analysis (“a map of the comparable residential rentals . . . [and] . .
. was able to locate twelve of them between January 2012 and May 2013" ) (Px 6, pp 98-
104) (T2, 179-181).1¢

Haims opines with a “reasonable degree of real estate appraisal certainty regarding historic
rental value of the building's upper residential space for the time period between May 2003
and May 2013,” that the rent for the“duplex unit” for May 1 of: (1) 2003 was $5,600 per
month; (2) 2004 was $5,300; (3) 2005 was $5,500; (4) 2006 was $6,800; (5) 2007 was
$6,900; (6) 2008 was $7,000; (7) 2009 was $6,100; (8) 2010 was $6,300; (9) 2011 was
$6,800; (10) 2012 was $7,100; and (11) 2013 was $7,000 (Px 6, pp 125) (T2, 181-184)."

Haims further noted to his line item of $120,000 for “Less: cost to renovate residential
space” in his report (Px 6, p 118). He included that sum on his belief that after reviewing the
marketing materials and the photographs of the residential space, which he described was in
poor condition (see, Px 6, p 75). He opined it required “major renovation including new
kitchen. Bath, painting, re-flooring, upgrade of various systems, electrical plumbing.” He
then opined that “in order to obtain a residential market rent the new buyer of the property
would have to spend capital to fix up and renovate the apartments. It's [his] belief that
$120,000 would be sufficient to get this duplex unit renovated and into arentable condition.”
His $120,000 estimate is based on personal experience as “a partial owner of a mixed use
building” outside the neighborhood (Third Avenue and 54th Street) who has worked with
“contractors,” testifying he was “familiar with renovating costs for apartments in the city
because I do it myself” (T2, 184-185, 218-220).

During cross examination, Haims could not recall what he charged as a flat fee for his
appraisal, but billed$500 an hour for services other than the appraisal report, including the
time he spent testifying as plaintiff’s expert. He has worked on two occasions with
petitioner’s attorney and/or the law firm. He maintains he retains the file on this matter in
accordance with “ the uniformed standard of professional appraisal practice.” He concedes

16

Haims testified to the methodology employed to do his analysis, either using information based
on historical trends (time and research and analyze of historic residential rentals) and/or come up
with the residential rent as of the time period in which one is working and then look at historic trends
or market reports for residential rents and adjust the rents as of the date of the analysis going back
in time for good years, when the rents are up and the bad years , when the rents are down and flat
when there is no change, in order to come up with the historic rental over a 10-years (T2, 182).

17

The petitioner notes in his post-trial submission that Haims’ report contains minor mathematical
errors in the monthly rental calculations for Years 2003 through 2008 of approximately $100 to $200
(Pet., Memo of Law, p 11, at footnote 7).
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114.
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he does not recall what exactly is in the file as he has not “ looked at it in quite sometime”
(T2, 186-189, 192-193).

Although, Haims did not have access to the interior of the property, noted that an interior
inspection is helpful but not required because the uniformed standards of professional
appraisal practice do not require a physical inspection, whether interior or exterior, to
appraise a property. However, the appraiser must disclose if there was no physical
inspection (T2, 189-192).

Although he did not have his file with him and he last reviewed it in 2014, Haims recalled
he was able to visit the exterior of the property on August 21, 2013. He took photographs,
and believed he may have photographs that are included in his report. The exterior pictures
are of the premises that he took on the date of his visit. The interior pictures came from the
marketing materials for the property (Px 6) (T2, 192-194).

Haims’ reports notes that the subject property is an “ improved three story and basement
mixed use building . . . ” His reports described the two floors as “residential units . . .
currently configured as a duplex apartment.” He concludes there are two residential units
based on the review of the marketing sale materials for the building (Masse Knakal / Douglas
Elliman) and/or on certificate of occupancy records. The marketing materials are attached
to his report (Px 6) and provide what he described as substantial verification of the status of
the upper floor units. Haims had no records with him that confirmed he verified the
information on NYC Dept., of Building records. He concedes that at the time he prepared
his report, the property was in contract for $3,525,000 and the first floor commercial space
was leased at $5,000 a month (T2, 194-197).

Haims concedes that the “historical market rent”” he employs was *“ based on the hypothetical
condition that the subject residential space [had] been renovated.” He also concedes his
report employs the hypothetical that the entire building was empty - including the first floor
to arrive at the value 0f $3,537,000 which is close to the actual contract price for the property

($3.525.000) (T2, 197-198).

As to his valuation on use and occupancy for the “duplex” space, Haims bases his opinion
on an analysis of historic market rent. But, concedes he has never opined nor has he ever
been asked to opine on a “historic market rent for residential premises covering a 10-year
period.” Moreover, the 10-year market rent valuation is based on the assumption that the
space has been renovated. Haims did not deduct the cost to renovate the subject residential
space, but he made the assumption that the residential floors-rents for each year (2003-2013)
were renovated annually to arrive at the market rent he assigns. He further noted that the
$120,000 renovation cost is solely assigned for 2013. He gives no opinion of what the
renovation cost would have been for years 2003 to 2012. Lastly, his $120,000 estimate is
based on his personal experience (T2, 198-205).

Haims also assumed in his report that there was “responsible ownership and competent
management” of the property (otherwise, the Referee understands, Haims could not opined
that the owner renovated and upgraded the residential floors for $120,000 in 2013 and had
a history of renovations between 2003 and 2013). However, he concedes that the record
reveals litigation between petitioner and the respondents stemming from issues of ownership
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119.

120.

121.

122.

and management - indeed Justice Yates determined there was waste and diversion of assets.
Nevertheless, he assumed there was responsible ownership and competent management,
regardless of the fact that he was aware of the instant litigation between the shareholders.
He did not take the lawsuit into account in rendering his valuation (T2, 205-207).

Haims’ report incorporated by reference industry reports on residential market rents for the
ten-year period, but relied on the Citi-Habitat Residential Rental Apartment Report for
Manhattan in analyzing the 10-year (May 2003 and May 2013) period. The specific report
is limited to the customer base for Citi-Habitat and Haims did not know the size of the
“customer base” that data is based on other than noting Citi-Habitat was one of the largest
residential brokers in Manhattan. Haims generated a summary chart based on the Citi-
Habitat report; the summary chart is annexed to his report. He conceded his 10-year historic
report on rents is not “common place” for the purpose of valuing property, “but for historic
trends that would be part of [one’s] analysis of a general market place. It would be common
because . . . appraisers and clients who retain appraisers for . . . services would like to get a
general idea of the market. . . trending up. . . trending down, and how is it doing for each of
the different market segments” (T2, 207-210, 241-244).).

Haims testified that he had done analysis of market rents over a term of years, but not
specifically for valuing the market value of a specific property (“valuation versus the
statistical reporting of statistics”). His testimony is that he and/or his firm have generated
“ lots of market reports and market analysis for various segments including residential,
office, retail, hotel, industrial ” (T2, 210-211).

Haims also noted that from the very same report (Citi-Habitats) he derived percentage
increases/decreases for the 10-year period of market rents for studio, one bedroom, etc.,
apartments. He concedes that the differentials are derived from the pool of apartments used
by Citi-Habitats, and he did not have the pool sample number, whether each year was based
on 10, 100, 1,000 apartments (May 2003 - May 2013). He conceded he ““ wouldn't know
because [he] didn't produce the report, [and] only if [it was] stated in the report what the
sample size was.” He further noted that data from the Citi-Habitat report is solely from
customers who used Citi-Habitat as a broker. The data does not include any pool of
residences that were handled by other brokers or where no broker was used to lease an
apartment (T2, 211-215).

Regarding differential in rents for doorman and non-doorman buildings, vacancy rates,
average rental vacancy rates in various neighborhoods in Manhattan, Haims noted the data
was extrapolated from the same Citi-Habitat report (T2, 215-217).

As to specifics, Haims noted in his report that New York City records reveal the subject
property has two residential apartments, but that the marketing brochures for the residential
space advertised the space as “ currently configured as a duplex apartment" (Px 6, p 98-99).
However, Haims testified it “didn’t really matter”” to him whether he treated the living space
as a duplex or two apartments because he looked at it “based on the number of rooms and
all total it was seven rooms, and [he] estimated [the] rent on the basis of a thousand dollars
per room.” In short, regardless of the absence of a Certificate of Occupancy, Haims simply
counted seven-rooms for both residential apartments, applied the $1,000 per room to arrive
at the $7,000 market rent as of May 2013. He opined it was up to the “owner's decision on
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124.

125.
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127.

how they want to market the space” for rent. He opined the same space had the “flexibility
of being a duplex, or it can be rented as two individual units. He further opined that “[a]t the
end of the day residential space is residential space so it didn't really matter . . . ” However,
Haims concedes the Certificate of Occupancy dictates its appropriate use, .g., a certificate
of occupancy states 3-units, the landlord cannot lease the space as 4-units (noting Px 6, p 98
[“Residential Income. . . according to New York City records, the subject property has two
residential apartments"]) (T2, 217-218).

Moreover, for purposes of his analysis, he testified it made no difference to him whether the
subject living space was used as a duplex or as two separate apartments because he looked
at the space as seven rooms and “it could be demised either way” thus “there [was] no
difference” (T2, 241-244).

Haims maintains that his information was obtained by a private service that uses city records

(platforms used are called REINET and OASIS) that is used regularly in the course of doing
appraisals. These sources contain a compilation of New York City records that appraisers
rely on. Hereiterated that although the building was built in 1860, and the residential space
was in poor condition, but for purposes of arriving at the ten-year market rental history, he
treats the property as having been renovated in terms of estimating the residential market
rents (T2, 218-222).

Haims reviewed his list of 12-comparable “residential rentals” that he used to “develop [his]
opinion of the subject’s residential market rent as of the retrospective date of value” (Px 6,
pp 100-103). He concedes the source of the 12-properties was a contact appraiser affiliated
with Brown Harris Stevens, which he noted is another residential brokerage firm similar to
Citi- Habitat. He used the source (described by him as an “appraiser . . . excellent
information™), to obtain a report of actual rentals as opposed to asking rentals.” However,
Haims concedes that although he deems the properties as comparables, he did not know the
square feet for any of the properties. He only knew the number of rooms. He also concedes
he did not know the size of the room (whether 5 x 5 or 256 x 25). He did not “know the
exact square footage of each of the 12-rentals.” Moreover, Haims noted that he did not
review the leases for the 12-properties; he presumes they had to be at least for a year because
“Brown Harris Stevens rent the majority of their apartments for a year, sometimes two, but
they are not six month rentals and they are not three year rentals” (T2, 222-228).

Haims maintains he did not look for any other comparables other than what he received from
his source, testifying that the 12-comparables he had were the best comparables he had and
made adjustments for locations and “other factors.” He noted the condition of the subject
property was “poor” and that comparables 1, 6, 7, and 8 were superior to the subject's
condition. But, he did not go inside these comparables, he based the “condition” on what
he read from brokerage materials from online or hard copy publications. Moreover, other
than looking at marketing photos online, he had no knowledge whatsoever as to the “actual
conditions of the 12- comparable apartments . . . ” (T2, 228-229).

Based on the above, Haims opines that of the subject residential market rate, as of April 24,
2013, was $1,000 per room. He also concedes his analysis of the 12- comparable rentals was

made without inspecting any apartment (they were occupied) and without knowing the
approximate square footage of any of the comparable apartments (Px 6, p 102-103) (T2, 229-
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132.

232).

Haims opines that the historic market rent for the subject's residential apartment as of May
2013 was $7,000. He then applied the $7,000 to his various rent percent changes (obtained
from Citi-Habitat). He also noted that arriving at the $7,000 rent value as of May 2013 flows
from his initial rent value of May 2003 and each year thereafter. However, if there is an
error in any prior year-multiple, then the 2013-multiple would be in error. Haims rejected
any suggestion that he made an error. He noted that his $1,000 per room value is derived
from the 12-comparables obtained from actual rental records from Brown Harris Stevens.
The Citi-Habitat data was used only to describe the residential market in the early pages of
the report and to provide the percent changes over the ten-year period” (T2, 232-240).

Haims noted to the floor plan attached to his report that was generated by the Prudential/
Douglas Elliman Group (Px 6, pp 134-135) for all three floors. He noted that floors two and
three each had three windows in the front, one unit window 11 x 12 and a side window at the
bathroom for a total of 10-windows on floors two and three (T2, 244-245).

Haims testified he has done historical rents for less than 10-years, but the longest historical
period other than the present 10-year period was ““ not more than a year or two.” He further
testified that “[r]arely . . . [has he been] called to opine for rental rates over such a long
period of time, but a single year for sure and sometimes maybe two or three, but usually
never any more than that.” But, he also testified that “[i]t doesn't mean [he] can't do them,”
because he uses the same methodology and analysis for one year or ten years (T2, 245-246).

ATTORNEYS FEES AND EXPENSES RE: GRASSI APPLICATION

Mr. Grassi noted the attorney-client confidentiality between himself and the respondents
during his tenure as their attorney and the possibility that he may divulge information during
that branch of the hearing on his charging lien. I note that Mr. Grassi did not testify during
petitioner’s case on the Accounting, which would have posed an ethical duty on Mr. Grassi
not to divulge confidences. However, I saw no issue of “confidentiality’” between Mr. Grassi
and his ex-clients given the dispute over payment of his fees and expenses. Mr. Grassi is not
barred from testifying to any “claimed” confidential information or use of such information
for his advantage if he finds it is necessary to establish and/or collect his fees and expenses
(see, Rules of Professional Responsibility, Rule 1.6 [b] [5] [ii]; see also_Rule 1.9 [c] (2)
[permitting a lawyer to reveal confidential information with respect to a former client,
consistent with the application of Rule 1.6]; Ct Ex 1 [Mr. Grassi Email to Mr. Konopka,
Dec., 2, 2015]; T3, 257-262).

Mr. Grassi testified in narrative form. He was admitted to practice law in New York in 1974
as well as the Southern and Eastern Districts of New York, Second Circuit Court and U.S.
Claims Court. His legal credentials range from work in the Appellate Division, Second
Department as a law assistant to large law firm practice (Milbank, Tweed, Hadley &
McCloy) as an associate for three years. He spent time as an attorney with the Corporation
Counsel, involved in commercial litigation and appeals (construction law). He also served
as arbitrator and mediator for the Commercial Division/New York County. He has been in
private practice since 1983 (T3, 263-265).
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133, Mr. Grassi was retained by Esther Zucker in March 2010, after a consultation. At that time,
respondents had retained attorney, Benjamin Kaplan. At the time ofhis retention, Mr. Grassi
was aware of an upcoming court date before Justice Yates. Mr. Kaplan was substitute by Mr.
Grassi (T3, 265-266; RR-1 [SMR Retainer Agreement re: Grassi March 16, 2010]).

134, Mr. Grassi claims he is owed a balance of $96,162 of unpaid fees and expenses; he identified
the first billing, which notes the initial visit and consultation and the execution of the retainer
and consent to substitute in March 2010. Mr. Grassi testified about the claimed basis for the
proceeding commenced by the petitioner, the young brother and shareholder of 33-shares,
against his sister, Esther Zucker, majority shareholder (54-shares). He noted the other two
shareholders of SMR were Esther Zucker’s chiildren (Dr. Zucker, 10-shares; Martin Zucker,
2-shares). He noted that the respondents“were highly sophisticated clients™'® (T3, 266-269,
281).

135, Mr. Grassi amplified that he was retained for defending this proceeding, not as the attorney
retained for general corporate purposes or tax purposes or to represent any individual other
than Esther Zucker. Mr. Grassi claims Esther Zucker and SMR were united in interest and
that she controlled the shares and was the “one dictating the course of events effectively”
(T3, 268).

136.  Mr. Grassi billed Esther Zucker on a monthly basis; he claimed the client initially paid
regularly and on time. Thus, up to a specific time there was no running balance. He testified
the running balance began in September 2012 through the end of September 2014 (T3, 268-
269).

137.  Mr. Grassi spoke with the three shareholders- during his tenure as attorney for the
respondents. His interaction was not limited to Esther Zucker, and that decision-making was
done with all three sharcholders (Esther Zucker, Dr. Zucker and Martin Zucker). He
discussed issues involving the proceeding, including strategy. He recalled Esther Zucker
forwarded copies of ““cases that [Dr. Zucker] had sent” to her mother and that the respondents
were “conversant with BCL 1104 [a].” He sent drafts that were circulated among the three
shareholders and decisions were not made by one person, but by the three, who “essentially
[made] these decisions” (T3, 269-270).

138.  Mr. Grassi maintains that during his tenure and while Esther Zucker was alive, he never
received a complaint of his billings from any of the shareholders and noted that during the
two—days of the Accounting hearing, there was no testimony from either Dr. Zucker or
Martin Zucker of a dispute over his fees. He identified his legal billings that repaid unpaid,
dated September 1, 2012 to December 1, 2014. The billings were generated in the ordinary
course of business and sent to Esther Zucker. Mr. Grassi noted that the billings kept a tally
of any unpaid balance that was then carried over to the next billing." The billings provide

18 Mr. Grassi noted that Dr. Zucker, has a PhD and medical degree and medical practice;
Martin Zucker is a professional engineer. He also noted that Rennert, the petitioner, holds
advanced degrees (T3, 269-270).

' It was noted on the record that Mr. Grassi’s billings, both paid and unpaid, were
attached to respondents’ motion papers regarding the charging lien motion practice before Justice
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the date for services, a description of the service, and the total bill for the same. He also
noted that as part of his practice, he kept in the ordinary course of business, correspondence
between the client and himself. He copied checks received, then negotiated the actual
checks. He kept correspondences (copies) that he sent to the respondents, such as, advising
Esther Zucker of upcoming accounting and substantial bills to prepare for the final
accounting and/or informing her of the payments due and owing (T3, 270-285; RR-2
[Grassi Invoice Statement Aug., 6, 2012 thru Dec., 1, 2014]; MM-A [Grassi Invoice
Statements May 1, 2012 thru Aug., 1 2012]; T3, 275-285] ).%

139. M. Grassi claims Esther Zucker fell behind in paying his legal billings as of May 2012; he
understood SMR did not have enough income to pay his legal fees at that relevant time. He
noted the unpaid balance began in the May 2012 (MM-A; RR-2). He maintains all of his
activities were in connection with the defense against the petition “one way or the other” as
well as the sale of the building that was directed by the Court, which included ancillary and
related issues: payment of estimated taxes upon the sale of the property. Mr. Grassi noted
services rendered included litigation before Justice Sherwood and the Referee, preparing
papers in connection with the litigation, attendance in court, and conferences with the
respondents and petitioner’s attorney (T3, 285-288).

140.  Mr. Grassi maintained a daily record of his time, and charges; his hourly rate did not change
from the date of the legal retainer (RR-1 [SMR Retainer Agreement re: Grassi March 16,
2010]), which was $400 an hour. He claims his hourly rate is reasonable and based on his
legal credentials competitive with the local market (T3, 287-288).

Sherwood. In short, all of the billings were provided to respondents’ new attorney months ago.
Mr. Grassi marked only in those billings that remain unpaid as the premise of the instant hearing
is for a “charging lien”on unpaid legal fees and expenses (T3, 272-274).

20

Respondents’ objection to the partial introduction of the billings, correspondences and/or checks
on the ground that all bills should be marked in, whether paid or unpaid, was over ruled. First, Mr.
Grassi only moved in those invoices that he claims represent unpaid fees and expenses. He is
seeking a charging lien for “unpaid” fees and expenses. Hence, he did not move in those billings
that have been paid. Moreover, respondents have a complete set of all billings. In addition, the
correspondences and copies of checks received from respondents and to the order of Mr. Grassi was
admitted in evidence on the ground that they were received by Mr. Grassi and negotiated (checks)
or kept in the file (letters). Lastly, the respondents’ claim of “privilege” documents, etc., is of no
legal moment given that Mr. Grassi is seeking to demonstrate his entitlement to fees and
respondents’ claim he is not entitled to the fees and expenses he seeks. The Referee reasoned that
Mr. Grassi would have to mark in billings that carried a “balance” forward that remained unpaid as
the onus on Mr. Grassi was to demonstrate any ‘“unpaid” balance was due and owing May 2012-
August 2012. Respondents sought to have all billings introduced in evidence (respondents’ counsel
stating on the record “prohibiting the respondents from addressing ANY ISSUES with respect to
legals fees prior to May 1), although they had paid fees and expenses in prior bills and never moved
for relief before Justice Sherwood seeking to “recoup” paid fees and expenses (bold underscored
caps for emphasis) (see, T3, 279-286 [see also, Rules of Professional Responsibility, Rule 1.6 [b]
[5] [1i] and Rule 1.9 [c] [2]).
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He then testified to services he rendered in this litigation and for which he has not been paid.
His testimony mirrored the invoices marked in evidence. He referred to his September 19,
2012-letter to Esther Zucker, wherein he acknowledges payment of $7,852.57 received and
included in September 1, 2012-invoice. He acknowledged in the September 19 letter there
were legal fees arrears of $10,435.70 for services rendered in June 1, 2012 (RR-2; MM-A
[June 1, 2012-Invoice]). Esther Zucker paid the $10,435.70 by check dated October 25,
2012, as reflected in SMR letter from Esther Zucker to Mr. Grassi, dated October 25, 2012.
However, as revealed in the September 1, October 1 and November 1, 2012-invoices, there
was still a running balance (RR-2 [September to November, 2012-Invoices]; T3, 288-289).

Mr. Grassi’s credits the $10,435.70 on December 1, 2012 and the balance is adjusted to
$30,750.40 (RR-2 [December 1, 2012-Invoice]). The balance increases by $900 in January
2013. However, Martin Zucker writes a SMR-Check to Mr. Grassi for the sum of $9,501,
which Grassi’s credits in the February 1, 2013-Invoice, leaving a balance of $25,954.90.
Grassi bills for services on March 1, 2013 thru December 1, 2014, but receives no payments
during the 20-months ( 1 year and 8 months). The balance on Mr. Grassi’s last bill is
$96,162.40 (RR-2 [March 1, 2013 - December 1, 2014 Invoices]). Mr. Grassi wrote off
some time entries, inserting “N/C” onto various billings. He claims his fees were generated
because of “ contentious litigation with a lot of bad blood flowing between siblings and
between . . . the next generation and the uncle.” He also claims that “as a consequence there
was a lot of fighting over what [he] would consider to be tangential or collateral matters,
small things, and a lot of discussion was required, a lot of interaction with [petitioner’s
attorney] was required” (T3, 289-290).

Mr. Grassi also testified that “[b]oth sides were not the easiest to deal with . . .” But, there
were communications with all respondents who attended a number of mediation sessions as
well as court conferences before Justice Yates and JHO R. Roth.  Esther Zucker attending
conferences with her attorney, petitioner’s attorney and the Referee. He noted the lack of
success in resolving the dispute between the parties. He further noted to the motion practice
and Justice Yates’ decision granting dissolution of SMR. Mr. Grassi noted his motion to
“renew/reargue” - though he claimed it was an extensive motion - was denied by Justice
Sherwood (T3, 290-291).

Mr. Grassi referenced to the motion practice before the Referee that resulted in an interim
order setting out the protocol for marketing and selling the property as well as placement of
net funds in escrow, etc., (FINDINGS OF FACT, 99 6, 11, 17, 25). He testified to the
services that followed relating to the marketing and sale of the property, which he described
as a long process and that during this stage of the proceeding was not “ strictly in the
litigation, but . . . were closely related and necessary arising out of the litigation,” e.g.,
brokers were retained; attorney was retained to handle the transaction on the sale of the
building; dealing with multiple bidders; great deal of communication over the period of the
marketing and sale with Esther Zucker, Dr. Zucker and Martin Zucker as well as petitioner’s
attorney, etc., (T3, 291-293).

Mr. Grassi’s communications with the children (Dr. Zucker and Martin Zucker) were more
extensive after Esther Zucker became ill. He would be taking direction from Dr. Zucker and
Martin Zucker, and that after October 2012, Martin Zucker dealt with the invoices while
Esther Zucker moved to her daughter’s home in Cambridge, Massachuset. Mr. Grassi noted
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that as of December 2012, his billings were mailed to Dr. Zucker (RR-2 [December 2012-
Invoice]; T3, 293-294).

Mr. Grassi testified about the time the property was marketed and then sold in 2013, as well
as a bidder who threatened to sue and hold up the transaction. He also noted a dispute arose
as to the real estate counsel's attorney fee, which Mr. Grassi testified has not been resolved
(see also, footnote 5). The Referee notes that Mr. Grassi’s representation of Esther Zucker
came to an end upon her death in September 2013 and this proceeding was stayed pending
substitution of Esther Zucker’s Estate. Mr. Grassi testified he had discussions with either
one or both of the adult children (Dr. Zucker; Martin Zucker; and Dr., Laura Neville, who
had no role in SMR), about “ where the case would go and of course . . . the case had been
stayed by law due to the death of Esther Zucker . ..” He, too, noted to the time it took to
have an executor appointed for the Estate (T3, 294-296).

Mr. Grassi also noted the issues of the title company complaining holding money in escrow
and the need for the appointment of an attorney as an Escrow Agent, which were disposed
by interim order of the Referee (FINDINGS OF FACT, §17). He noted that as of the date
of Esther Zucker’s death (September 19, 2013), the unpaid balance of his legal fees was
approximately $79,754.90, but he continued to bill for services after Esther Zucker’s death
(RR-2 [October 1, 2013-Invoice]; T3, 296-297).

Mr. Grassi maintains that neither Dr. Zucker nor Martin Zucker ever complain to him that
the bills were too high or that counsel did not do a certain task on a certain date; he maintains
neither of them told him he was not entitled to his fees “ for whatever reason. There was
never a hint or an inkling that there was an issue with [his] bill either to the amount of time
billed or that he shouldn't have put in that effort.” He maintains Dr. Zucker and Martin
Zucker “wanted [Mr. Grassi] to stay on the case and repeatedly told [him] they wanted [him]
to remain on the case and not leave . . . ” (T3, 297-298).

Mr. Grassi claims that he actually put in the time reflected on the invoices: reviewed the file;
reviewed correspondence; prepared correspondence, whatever the entries state, he testified
was done. He claims his billings are accurate and were contemporaneously recorded. He
also noted the entries are reasonable and related to this litigation. He further noted that he
“maintained the status quo in the litigation after the death of Esther Zucker and kept the
control dates with Justice Sherwood,” although the process of getting Mr. Boyer substituted
in New York dragged out. He also noted “there was a period of time where [he] was not
formerly retained by Mr. Boyer who had been assuring [him] two things. One is that the
clients wanted [him]. And two, that [he] would be paid the outstanding bills.” He claims
there is no disputed issue of payment of the fees he seeks (RR-3 [Grassi Aug., 21, 2014-
Email Martin Zucker re: payment of fees]; T3, 298-305).

Mr. Grassi also claims respondents’ present counsel, Mr. Konopka, acknowledged the
unpaid balance of fees. It is Mr. Grassi’s “position” that given “an admission of an agent

of a party,” there . . . is no dispute to the amount of legal fees [he] billed and the amount
that remains due and owing . . . ” (RR-4 [Konopka Email to Grassi, Nov., 13, 2014 re:
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Substitution of Attorney ID ONLY]; T3, 305-306).%'

151.  Mr. Grassi testified that the respondents were *“ aware of the efforts [he]was making, they
appreciated [his] efforts and [he] never heard a peep that [he] was over billing them, or bills
were excessive, or any” other claim. He also maintains that he no longer has the file, noting
that his file was turned over to Mr. Konopka. But, Mr. Grassi noted his file consisted of
“fifty pounds,” that he shipped out in three FedEx boxes to Mr. Konopka pursuant to Justice
Sherwood's order. He could not recall whether the documents he sent to Mr. Konopka were
in subfolders; his memory was not refreshed by photographs provided by Mr. Konopka
(MM-B [Grassi Pictures re: paper work] ID ONLY; MM-C [Grassi Pictures re: paper work]
ID ONLY; T3, 306-307, 315-319).

152, Grassi has no support staff; he is a solo practitioner. He does his own typing, correspondence,
emails, copying, etc. His legal research is limited to hard copy (does not have Westlaw) and
does legal research at his local bar association or in his office. Grassi bills time for legal
research, typing and/or copying. He bills his time for compiling the hard copy of his motions
for submission to the Court (T3, 307-309).

153. Grassi’s billing includes motion practice in this proceeding, including the motion to
renew/reargue that he described as extensive. But, the invoice for the billing that covers the
renew/reargue motion has been paid. Mr. Grassi’s charging lien was limited to the unpaid.
portion of his fees and expenses. Nevertheless, he believes that he has been paid
approximately $180,000, but it is not clear from this part of his testimony whether his
estimate of $180,000 consisted solely of payments with SMR funds(T3, 309-310).2

154.  Mr. Grassi was not the first attorney on the file; he did not do the pleadings. He had not

21

On the day of his testimony , Mr. Grassi appeared to argue that there was no need to conduct an
hearing on his fees and expenses as to his charging lien on the ground of an “admission” that the
more than $97,000 in fees and expenses were owed. He noted at the end of his testimony that he
did not “rest” and called the Executor to testify, apparently to confirm his claim of an admission to
the fees and expenses sought. The Referee noted the issue referred was the amount of fees and
expenses Mr. Grassi was entitled to recover under his charging lien for services rendered by him.
Mr. Grassi believes he is entitled to the full amount of fees and expenses unpaid and billed before
the death of Esther Zucker as well as after, including billings for services he billed before and after
the appointment of Mr. Boyer as Executor. The Referee reasoned the issue was not whether as a
matter of law Esther Zucker’s Executor or agents made an admission for the sum sought thereby
mooting a hearing. The Referee reasoned the Court would not have found it necessary to refer the
issue of the amount of reasonable fees and expenses under a charging lien if such was the case (T3,
305-306; 412-416) (discussed, infra) (but see, Lienor Memo of Law, pp 2-4).

22 Mr. Grassi’s $180,000 is an approximate amount. The petitioner maintains the
respondents paid to Mr. Grassi approximately $181,826.56; here too, it is not clear whether
$181,826.56 was with SMR funds (Pet., Memo of Law, p 1). The Referee understands from Dr.
Zucker’s testimony that based on specific checks from SMR, a total of $155,964.24 in SMR
funds were used to pay legal fees to Mr. Grassi as of February 1, 2013 (FINDINGS OF FACT,

99 48-50; see also, Px 1).
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served demands for production or depositions, but noted this accounting is a special
proceeding. However, petitioner’s attorney served a notice of deposition which was
conference with Justice Yates, and deposition dates scheduled. But, as revealed by the
record, no dispositions took because Justice Yates directed dissolution, sale of the assets and
an accounting (T3, 310-312).%

155.  As to motion practice before the Referee, Mr. Grassi noted to the letter-application by
petitioner regarding the purchase of his shares as opposed to the sale of the property and
respondents’ opposition to the same that resulted in a 10-page interim order by the Referee.
He further recalled the interim orders of the Referee directing the deposit of escrow funds,
appointment of attorney for the sale, and the payment of taxes, etc., (FINDINGS OF FACT,
998, 11, 17, 25; T3, 312-319).

156.  Grassi testified to the entries in his invoices. His May 1, 2012-Invoice consists of a “block
billing,” with all tasks billed between April 1 to 30, 2012, allocated to one paragraph and no
time allocation to the various tasks billed. He bills 19.50 hours at his $400 hourly rate for
a total of $7,800 and expenses of $52.57 (MM-A [May 1, 2012-Invoice]).** He noted to his
“review” of the file, although a year past in litigation. But, Mr. Grassi testified he reviewed
the file when there was something substantive, recalling that in April 2012, the parties were
discussing resolution of the proceeding as well as preparing the building for sale. Mr. Grassi
testified if his billings start with review of file or conference with the client, then he billed
for the service. Regardless if it may appear to others to be duplication of work, it is his
testimony throughout this hearing that all of the time entries are accurate, reasonable, and
properly charged (T3, 320-323).

157. Grassi billed at 0.25 an hour as the starting point. He concedes that irrespective of whether
the billed tasks too 1, 2, 12, or 15 minutes, he billed 0.25 hours. As to whether his retainer
allowed for 0.25 hour billing, Grassi conceded the retainer does not provide for a time
minimum only the hourly rate (T3, 323-325).

158. Mr. Grassi testified to the balance of the May 1, 2012-Invoice that he seeks to recover (MM-
A; RR-2), referencing the billed tasks of review of file; conferences with the client; legal
advice, etc. He rejected the suggestion that he was duplicating work by describing the same
as a “conference” on one entry and as “advice” in another. He noted to entries for drafting
memoranda (notes, memos or motions) or research or telephone calls as well as
correspondences and although the entries were not specific as to whom he was writing or
whom he called or conference, Mr. Grassi’s testimony throughout the hearing is that the time
entries were accurate and reasonable, not duplication or unrelated to this action (T3, 325-
328).

2 Grassi filed notices of appeal as to Justice Yates’ decision directing dissolution as well
as Justice Sherwood’s decision denying his motion to renew/reargue. But, neither appeal was
pursued. However, he noted that the billings for such service had been paid by his clients in
2011 and are not fees he is seeking under his charging lien (T3, 312-313).

24 Mr. Grassi was not familiar with “block billing” (T3, 325).
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Mr. Grassi billed time for his preparation and appearance in the Appellate Division as well
as conference/meeting with petitioner’s attorney. He denies he double billed, testifying his
appearance and conference were separate tasks, regardless if with petitioner’s counsel or with
client. His testimony was the same as to the entry for “legal advice.” He billed his time
with Dr. Zucker (either an office conference or telephone call). As to court conferences, Mr.
Grassi noted that he not only bills for the actual time he is before the Court, but also his time
for “waiting” in the courtroom. He billed a total 19.5 hours or $7,800 (T3, 328-331).

With regard to the June 1-invoice, Mr. Grassi billed $10,400 in fees and $35.70 in expenses.
However, he employed a different billing format to the extent that he lists dates, a summary
of the work, and time allocation at 0.25 hour allotments (MM-A). The tasks are lumped by
date, and not my time allotment. For example, Mr. Grassi billed 1.75 hours for May 4, for
various tasks, e.g., correspondence, management proposal; conference with Martin Zucker,
preparation of correspondence, etc. He could not recall the approximate time he billed for
each task, that is, he could not break down the time. His testimony was the same for the
balance of the entries, e.g., he did not know the specific time he spent reviewing the file,
reviewing the appraisal or preparing for a telephone conference. He billed time for preparing
a conference with clients (Esther Zucker and Dr. Zucker) as well as taking part in the
conference, etc., noting that in one instance (May 7), he billed $1,000 for same. Here, too,
Mr. Grassi testified that he billed for reviewing and preparing; he rejected the suggestion that
he was duplicating tasks. However, he does not bill time for generating a bill (T3, 331-341).

Here, too, Mr. Grassi testified that the conferences, correspondences, telephone calls, etc.,

were billed when he met with Esther and Martin as well as Dr. Zucker and/or petitioner’s
attorney. He billed for reviewing a draft stipulation that the parties were trying to hammer
out for the sale of the premises (which never came about and required the Referee to issue
the protocol for the sale of the building); revised and prepared correspondence as well as
memoranda; he billed for conference with the real estate attorney. Mr. Grassi billed a total
35.70 hours under the June 2012-Invoice (T3, 341-348).

Mr. Grassi’s testimony as to the July 2012-Invoice for services rendered between June 1-
June 29, mirrored the above testimony. He billed $3,900 or 9.75 hours and $30.45 in
expenses. He billed for conference with Martin Zucker -again noting the 0.25 allotment
regardless if the same took 5, 6, 10, 15 minutes. He billed for similar telephone conferences,
correspondences, reviewed the file; stipulation revision, etc., He identified a letter he
drafted and testified to reviewing the file and preparing a 3-page letter; he billed about 2.25
hours, testifying that he took time and effort to draft the letter because it was addressed to
the Court (“This is a letter to the Referee and a copy to my adversary obviously. . . . careful
in communicating with the court so [not to] make misstatements. There is a thought process
involved . . . I make sure it's backed up by prior documents. . . It's not just the physical
typing of the letter. It's the thought process involved and the review . .. ” (T3, 348-355; MM-
D [Grassi Facsimile June 8, 2012 & June §, 2012 Letter]).

Mr. Grassi’s testimony as to the August 1, 2012-Invoice (MM-A [August 1, 2012 Invoice])
mirrored his above testimony. The entries are for services rendered from July 2 to 31, 2012.
The total hours billed 13.75 amounted to a fee of $5,500. He had expenses of $70.55. He
billed for reviewing the file or document generated in July; conference; telephone discussions
with client or the opposing attorney, which he noted related to the litigation, stipulation,
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accounting, etc. He conceded his entries do not allot specific time entries. If he stopped a
job task to do another unrelated matter, he “took a mental note” or if he “ had to jot
something down, if [he] didn't work consecutively, if something else, [he] would make a
note . . . come back to it an hour or two later and then resume” (T3, 355-358).

Mr. Grassi’s testimony as to the September 1, 2012-Invoice to December 1, 2014-Invoice
mirrored the time entries and descriptions of the tasks billed therein (RR-2 [Grassi Invoice
Statement Aug., 6, 2012 thru Dec., 1, 2014]). In the September 2012-Invoice, he billed for
August 2012-time, preparing for meetings with client and petitioner’s attorney as well as
review of correspondence, revisions, conferences with the Court or with brokers of the
property and revision of the co-brokerage agreement and execution and preparing memos,
etc. The total hours billed was 29.50 or $11,800 as well as expenses of $39. Mr. Grassi
noted he had no specific recollection of how much time he actually spent on revising a letter
or conferencing other than the total time entry for the dated services as his billings do not
allocate a specific time for a specific task (T3, 358-365).

In the October 2012-Invoice, Mr. Grassi billed 8.00 hours for a total of $3,200 and expenses
0f $3.65. Here, too, his entries are of the same category as in prior invoices. He billed for
review of the file, correspondence, preparation of correspondence, reviewing the Court’s
interim order; reviewing messages from clients or petitioner’s counsel; and conferences with
the clients or petitioner’s attorney or the brokers. It was Mr. Grassi’s practice to bill his

clients if he spent 3 minutes on a task at 0.25 hour unless he specifically wrote off the charge
by noting on the bill “N/C” % (T3, 365-367).

As to the November 2012-Invoice, his testimony regarding the 11.25 hours billed for a total
0f'$4,500 and expenses of $6.75 was the same as noted above. Mr. Grassi billed for review
of the file, correspondence, preparation, conferences with petitioner’s attorney, clients,
brokers, and calls with the Referee. Here, too, his testimony is that the time is accurate as
billed (T3, 367-368).

As to the December 2012-Invoice, his testimony regarding the 4.25 hours billed for a total
of $1,700 was the same as above. Mr. Grassi billed for review of correspondence and
preparation of correspondence, conferences with petitioner’s attorney, clients, and broker.
He noted to entries regarding his clients and conference with the real estate attorney, for
which Mr. Grassi also billed time. Mr. Grassi was not directly involved in the sale of the
property given the fact that a real estate attorney was appointed and was to be compensated
from escrow funds of the sale. Again, hebilled at 0.25 an hour and could not recall the exact

25

Court: Did you . . .have a practice billing your client if you reviewed a file or correspondence, or
even spoke on the phone either with a client or third-party, etc., with regard to this litigation if the
phone call or if the job task was less than three minutes? What was your practice? THE WITNESS:
I believe my practice is either I would note that as a no charge or wouldn't enter it at all. Even if it
was a brief call I try to reflect that there was a call. THE COURT: But would you bill on occasion
0.25 hour for three minute phone call? THE WITNESS: It's possible. THE COURT: Would you
bill 0.25 hour for reviewing correspondence that was less than five minutes? THE WITNESS:
Possible (T3, 367-368).
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time allocation for his review of correspondence and preparation and conference other than
the final time entry of 0.25 hour® or 0.50 hour, etc., (T3, 368-372).

Regarding the January 1, 2013 through April 1,2013-Invoices , where Mr. Grassi billed 2.25;
9.50; 11.25; and 8.00 hours or a subtotal of $900; $3,800; $4,500; and $3,200 in fees and
$11.25 in expenses, his testimony mirrored the above. His entries for J anuary 2013 are
similar as in prior invoices. He noted there was no motion practice in J anuary 2013. As for
February and March-entries, where the tasks appear to be similar as in prior invoices, Mr.
Grassi testimony is that they were billed because they were done and for a distinctive
purpose. He noted that in January the property was being prepared for sale and required
conferences, discussions, telephone calls, correspondences, etc. He noted in the February
and March 2013-Invoices, among the above tasks, he also billed time for preparation for
court appearance and preparing/conferring on the interim accounting (second) directed by
the Referee as well as tasks involving the broker. The April 2013-Invoice contains entries
for similar tasks other than preparation or review of an interim accounting nor was there
motion practice; he noted to memoranda preparation and review (which he noted was an
“internal memo”) as well as calls with Dr. Zucker and Martin Zucker (T3, 372-375).

As to the May 1, 2013 through July 1, 2013-Invoices, Mr. Grassi billed 14.50; 14.50; and
15.50 hours or a subtotal of $5,800; $5,800; and $6,200 and $20.50 in expenses. His
testimony as to the tasks billed, which were similar tasks as those billed above, was the same.
The time allocated is not separated by particular tasks and his minimum time billed is 0.25
hour. He billed for conference with clients, the real estate attorney, the petitioner’s attorney,
review of file, correspondence, status updates of the sale, preparation and conference call
with the Referee and petitioner’s attorney. He noted to “N/C” entries indicated on the
invoices. Henoted to several entries that indicated court conference and meeting, but denies
the entries were for the same task. He rejected the query whether he was double billing (T3,
375-386). Itis noted that as of June 2013, the property had been sold and some of the entries
noted by Mr. Grassi were after the sale and involved the search for an escrow agent to hold
the net sale proceeds as directed by the Referee (T3, 397-399).

As to the August 1. 2013 through November 1, 2013-Invoices, Mr. Grassi billed 24.50;
15.00; 31.00 and 7.50 hours or a subtotal of $9,800; $6,000; $12,400 and $3,100 and $75.75
in expenses. His testimony as to the tasks billed mirrored his above testimony, e.g., billed
for conference with clients, the real estate attorney, the petitioner’s attorney, review of file,
correspondence, status updates of the sale, preparation and conference call with the
Referee/Court and petitioner’s attorney, including one that involved the issuance of the
September 9, 2013-Interim Order with respect to payment of estimated federal and state taxes
(Referee Interim Order, 09/09/13). He noted to “N/C” entries indicated on the invoices. He
also billed for preparation for Accounting hearing, including the possibility of calling a
potential witness on valuation and meeting with the person (expert witness), legal research
and review of the accounting, replies to the petitioner’s objections, and his review of the file
for the contemplated September 2013-hearing (before Esther Zucker’s death in September
2013). Here too, he rejected the notion that several entries appeared to be duplication of
work or “double billing” (T3, 386-388, 398-404).

26 Mr. Grassi testified his practice of billing at 0.25 an hour rather than 0.10 an hour

stems back to his employment as an attorney at Milbank Tweed Hadley & McCloy (T3, 371).
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171. Mr. Grassi concedes that he generated the October 2013 and subsequent invoices, although

aware that Esther Zucker had passed away and at the relevant time in issue there was a stay
in place (T3, 403-404).

172, Asto the January 1, 2014 through December 1, 2014-Invoices, Mr. Grassi billed few hours:
1.50; 2.75; 3.50; 7.50; 6.75; 7.0; 2.25 and 2.0 hours or a subtotal of $600; $1,100; $1,400;
$3,000; $2,700; $2,800; $900; and $800 and $5.50 in expenses. He testified that he billed
similar tasks between January and August 2014, as he did in earlier invoices, although this
litigation was stayed pending substitution of Esther Zucker after her death in September
2013. He billed for similar tasks, i.e., conference, review of file, correspondence, “legal
advice,” review of probate papers; conference with petitioner’s attorney; conference call with
the Court and petitioner’s attorney; review of messages; call with Estate’s executor. He
denied the July 2014-conference entries (August 2014-Invoice) were mainly related to the
issue of payment of his fees as opposed to litigation in this accounting proceeding (T3, 386-
391).* Grassi testified that he understood Martin Zucker was looking for a way to get him
paid, while Dr. Zucker “was looking for a way not to pay [him]” (T3, 392).

173.  He maintained his September 2014-December 2014-invoices entries pertained to this
litigation. He billed similar tasks (review of correspondence, review of file, preparation of
correspondence; telephone call with Mr. Schwartz; legal research and preparation of
correspondence. He could not recall why he was doing legal research in September 2014,
but noted “[I]t was not on a lien or attorney's fees”) (T3, 392-393). Asto his November and
December 2014-invoices, Mr. Grassi testified to similar entries as noted above, but also the
motion practice before Justice Sherwood regarding the charging lien and turn over of his file.
He seeks to be compensated for the time and has billed for the same (Q. Do you know what

27

Q. On July 31st you had a conference call with D. Boyer, L. Neville, M. Zucker, D. Zucker. When
you had this conference call on . . . July 31¥, 014, wasn't the majority of this conference call
involving your desire to be paid these outstanding invoices? A. Object to the form. THE COURT:
The . . . question is isn't it true that the July 31st entry is with respect to a conference call you with
the executor of the estate and the three children of the decedent centered on payment of your fees .

THE WITNESS: No. I would say the majority of the conference call it's not a fair way of
putting it. There was no dispute that I was owed the money. THE COURT: But I'm asking -- THE
WITNESS: The majority of the conference call was related to I have to go into the conference call
a bit. Debra Zucker is insistent . . . THE COURT: Just answer my question. THE WITNESS: Yes.

THE COURT: Is the 1.5 hour any part of that entry of 1.5 hours with respect to the defense of any
and all rights that were atissue in this litigation? THE WITNESS: Yes. THE COURT: Okay. Fine.
All of it 1.50? THE WITNESS: Depends on how you define related. THE COURT: Did it involve
payment of fees? THE WITNESS: Yes, apart of the conversation involved payment of fees. THE
COURT: . . . Regardless, do you believe that the entry that involves the payment of fees is
compensable with regard to the charging lien . .. ? THE WITNESS: Yes. THE COURT: Do you
believe that you're entitled to a fee on a fee? THE WITNESS: No. The bulk of the talking was done
by Debra Zucker. And it related to her insistence that I was not a creditor of the estate. And that's
what it related to and she could compel me to stay on the case until the end and not be paid until the
end of the case. That was the bulk of the conversation. THE COURT: I think you've answered the
question . . . THE WITNESS: A good portion of it maybe a half an hour or so strictly relates to
where do we go from here. It was a mixed conversation (T3, 389-391).
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correspondence you were reviewing or preparing? A. This related to—. . .the motion that was
recently before Justice Sherwood to . . . getting substituted out of the case. . . . I had been
notified in early October by Mr. Zucker that I was going to be substituted out and this
correspondence and this process dragged out for two months once Mr. Konopka was
retained. Mr. Schwartz was notified by Mr. Boyer, [ think directly early October that he was
the new counsel, but it took some two months to get a substitution signed. I was trying to
avoid motion practice by moving to withdraw, and it took two months -- and I was left in the
wind for two months. I had to get an adjournment”]; T3, 393-396).

Mr. Grassi maintains that the September 2013-entries were substantial because he was
preparing for the actual accounting; he was never told of the nature of Esther Zucker’s illness
at any time and he treated this case at the relevant time as an active case ready for trial (T3,
405-406).

As to July 2014-conferences with the parties and the Executor of the Estate, Mr. Grassi
reiterated those entries relating to this litigation, as he amplified in a redacted follow-up letter
with Dr. Zucker, Martin Zucker and the Executor, but he also reiterated that the fees should
be recovered for demonstrating his charging lien, that is, a “fee on fee” (T3, 406-412).%

CONCLUSIONS OF LAW

My query is limited by the scope of this reference (Marshall v Pappas, 143 AD2d 979). The
scope of the reference includes the issues of: (1) whether respondents have accurately
accounted for all assets and expenses; (2) whether the objections interposed by petitioner
against the accounting are demonstrated and sustained; (3) whether the surcharges pressed
by the petitioner are demonstrated”; and (4) the reasonable amount of legal fees and
expenses to be awarded to Mr. Grassi under his charging lien.

The scope of this reference cannot be expanded by the Referee absent the consent of the
parties or special circumstances warranting such action (Sheean v Allen, 19 AD2d 595).
A referee who attempts to resolve a matter beyond the scope of the reference acts in excess
of his or her jurisdiction (McCormack v McCormack, 174 AD2d 612).

Courts may take judicial notice of a record in the same court of either the pending matter or
some other action (Sam and Mary Housing Corp. v Jo/Sal Market Corp., 100 AD2d 901,
903, affd. 64 NY2d 1107; FINDINGS OF FACT, 9 1). The litigation history, the sale of
the subject building, the orders of the Court and Referee are noted above (FINDINGS OF
FACT, 9 2-29).

2 The Referee noted that counsel may not be entitled to a “fee on fee” with respect to

this hearing on the ground that the retainer agreement contains no such provision and in the
absence of any statutory authority (Judiciary Law §475) (T3, 406-412) (discussed, infra).

¥ Tnasmuch as respondents failed to plead the Statute of Limitations and laches as

defenses against the surcharges in an answer, they waived them and may not assert them in
post-hearing memos of law (see, CPLR §§ 3018 [b]; 3211[e]; Lefkowitz v Kaye, Scholer,
Fierman, Hays & Handler, 271 AD2d 576; Peoples Commercial Bank v. Jerry Greene
Distributing, Inc., 149 AD2d 774; see Resp., Memo of Law, pp 16-19).
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As the trier of fact, I have weighed the character, demeanor, and interest of each witness
(Lauria v Lauria, 187 AD2d 888). The testimonies by Dr. Zucker, Martin Zucker as well
as non-party, Mr. Grassi (charging lien) and petitioner’s expert, Haims, were weighed
considering the above factors. The party witnesses are interested in the result to be reached.
Mr. Grassi, a non-party, but the movant for fees and expenses on his charging lien, also has
an interest in the outcome of his fees and expenses. Thus, I have considered whether there
is bias among and/or between them and have weighed any interest that may have colored
their testimonies (Coleman v New York City Tr. Auth., 41 AD2d 812, affirmed 37 NY2d
137).

The above considerations do not mean that they did not tell the truth. But, as the trier of fact,
I am at liberty to believe the testimony of one over the other even though it is not otherwise
impeached or contradicted (Dominguez v Manhattan & Bronx Surface Tr. Operating Auth.,
46 N'Y2d 528). Each has the onus of demonstrating that his/her testimony is truthful.

With respect to expert witness testimony, the fact that the expert's testimony is
uncontradicted does not render the testimony conclusive (Galimberti v Carrier Indus., 222
AD2d 649, 650; Herring v Hayes, 135 AD2d 684). The fact finder is entitled to accept, or
reject, an expert's testimony in whole or in part (Mejia v JMM Audubon, Inc., 1 AD3d 261).

To determine value, I may rely upon the testimony of the expert despite a claim that the
expert's method of determining the value is critically flawed (Dissolution of Funplex, Inc.,
252 AD2d 923). However, the expert’s testimony must not be merely intuitive, but based
on objective facts and his/her judgment in this regard must be rational and based on the
evidence (In re Petralia, 267 AD2d 1013 [valuation method advanced by both parties'
experts, rather than recent stock sales data, was properly relied on when valuing minority
shareholders' stock in proceeding to judicially dissolve corporation]).

Respondents ' Accounting, Petitioner’s Objections, Respondents’ Replies & Burden of Proof

As to burden, I note a party holding the affirmative of an issue is bound to present all the
evidence on his side of the case before he closes his proof (CPLR § 4011). Here,
respondents have the initial burden to demonstrate the accounting is appropriate and the
balance confirmed by the Special Referee (Matter of Schnare, 191 AD2d 859, 860, [v. denied
82 NY2d 653).

The accounting by the respondents must demonstrate credible proof that all assets have been
accounted (30 Carmody-Wait 2d, NY Practice [Rev. 1996], §§ 116.137-116.138). The
accounting party must support his or her account by testimony before the court (In re
Johnson, 41 AD2d 895). The burden can be met upon the testimony of the partner or
member with an interest or factual witnesses as well as experts, that is, to the extent the
testimony is found credible.

Once the moving party has demonstrated his or her burden, the party opposing the proof must
rebut the same by demonstrating the absence of certain assets or that the account is
inaccurate. The proof by the movant and the objector cannot be based on suspicion or
conjecture (Matter of Mann, 41 AD2d 861).

The evidentiary burden does not change in the event the account is contested, whereas the
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17.

party submitting objections bears the burden of coming forward with evidence to establish
that the account is inaccurate or incomplete, upon satisfaction of that showing the accounting
party must prove, by a fair preponderance of the evidence, that his or her account is accurate
and complete (Vinlis Constr. Co. v Roreck, 30 AD2d 668, modified 27 NY2d 687 [in an
accounting proceeding, the party submitting the account has the burden of proving that he
or she has fully accounted for all the assets of the estate]; Matter of Glazer, 168 AD2d 975,
appeal dismissed 77 NY2d 939 [objections to the accounting are appropriately referred for
a hearing and where the court, in ultimately determining the rights and liabilities of the
parties, will consider the weight to be given the claims in the accounting based, inter alia,
upon an assessment of defendants' supporting documentation]; Vernon Metal & Produce Co.,
Inc., v Joseph Joseph & Bros. Co., 241 NY 544 [accounts rendered by one party that the
other is not willing to accept do not result in an account stated]).

Where the accounting shows an improper or illegitimate designation of an asset or a liability,
justifying the charge is on the accounting party and that party must provide a reasonable basis
for its designation (Vernon Metal & Produce Co., v Joseph, Joseph & Bros., Co., 241 NY
544; Vilnis Construction Co., v Roreck, 30 AD2d 668; Liddle, Robinson & Shoemaker v
Shoemaker, 309 AD2d 688).

Legal Fees, Taxes, Interest & Penalties

The parties stipulated to the admission of the 2013-Accounting, the Objections and Replies
as well as the Supplemental Accounting (following Esther Zucker’s death), Objections and
Replies, which include the Unisex, Inc., Lease and federal tax penalties and interest assessed
against SMR for past taxes (FINDINGS OF FACT, §31).

As to legal fees paid and/or incurred by respondents in this litigation, the petitioner’s
argument that respondents are responsible for all fees and expenses paid to attorneys after
Justice Yates ordered SMR be dissolved on the ground that the corporation “ceased to exist
on January 23,2013, so that there is no corporate interest for Mr. Grassi to defend” (Px 2, p
2) is rejected.

As discussed hereunder, following an order of dissolution, the corporation has the legal
authority to wind up its affairs, including the power to collect assets (BCL § 1005[a],[b]).
Hence, SMR continues to function for a limited purpose and, thus, continues to exist.

Justice Yates ordered dissolution under BCL § 1104-a [a] [2]. His Honor considered the
record before him and found the only means available to protect the rights of the petitioner
was dissolution (BCL § 1104—a [2]). While BCL § 1104-a does not make explicit mention
of only one remedy, Justice Yates had the discretion to fashion an appropriate remedy, and
he directed dissolution, sale of assets and an accounting (Muller v Silverstein, 92 AD2d 455)
that was further amplified by Justice Sherwood to encompass claims of surcharge
(FINDINGS OF FACT, 9 25; see also, footnote 3).

However, in view of January 20, 2011-Order of dissolution, SMR is specifically being
dissolved pursuant to BCL § 1104-a [a] [2]. Section 1104-a [a] [2] provides for dissolution
where the assets have been “looted, wasted or diverted for non-corporate purposes by its
directors . . .” (FINDINGS OF FACT, 9 4). Justice Yate’s legal determination constitutes
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the “law of the case” (Baldasano v Bank of N.Y., 199 AD2d 184, 185 [the doctrine of law
of the case applies to legal determinations that were necessarily resolved on the merits in a
prior decision]; see also, Pet., Memo of Law, p 7). It follows that the respondents have been
found by Justice Yates to have looted, wasted, and diverted assets belonging to SMR.*

18.  The petitioner objects to the allocating of legal fees and expenses paid by SMR to attorneys
Mr. Grassi and Mr. Konopka on the ground that the services rendered by them is premised
on a dissolution ordered by the Court upon a determination of misconduct by respondents,
that is, looting, wasting, and diverting assets. There is merit to petitioner’s objection that
legal fees and expenses paid and/or incurred by SMR cannot be charged in the Accounting
(Px4,p 2). It follows that the respondents’ argument that all legal fees and expenses are to
be charged to SMR, is rejected.

19. The purpose of BCL § 1104-a s to provide relief to individuals doing business in a corporate
form. Litigation that stems from corporate governance issues may likely require the use of
available cash in the business. Here, where a challenge is made to the payment of the legal
fees and expenses from business funds, the Court is guided by the case of Diamond v
Diamond (307 NY 263), with the focus on placing the parties to the litigation on an equal
footing, particularly where there has been a determination to dissolve a corporation premised
on looting, waste and/or diversion of assets (supra, 307 NY at 267 [statute providing that a
person made a party to an action by reason of fact that he was a director, officer or employee
of a corporation shall be entitled to have his reasonable expenses assessed against
corporation, except where it is adjudged that he is liable for negligence or misconduct in
performance of his duties, is to be strictly construed, and should not be deemed to have
intended rewarding faithless officers and directors]) (underscore added for emphasis).

20.  Case law provides for the payment of fees and expenses on behalf of the corporation for
attorneys defending actions which, if successful, would result in damage to the corporation
(NY Cent. R. Co. v NY & Harlem R. Co., 275 App Div 604; Massie v Textile Realty, 8
Misc2d 1018). Here, this is not the case. In fact, the January 20, 2011-Order of dissolution

30

The respondents’ contention that petitioner is not authorized to seek a surcharge under § 1104-a[a]
[2] (see, Resp., Memo of Law, pp 7-10), isrejected. Justice Yates directed dissolution on the ground
oflooting, waste and/or diversion of assets. The Court’s determination is akin to wilful and reckless
dissipation or transfer of assets upon which a surcharge will rest (see, BCL § 1104-a (d)]). The
respondents interpretation of Section 1104-a [d] is myopic and incorrect. The Referee interprets
Section 1104-a [d] to allow for the Court to order an adjustment of stock valuations when the non-
petitioner elects to purchase the movant’s shares at “fair market value” pursuant to BCL § 1118 “and
provide for a surcharge upon the directors or those in control of the corporation upon a finding of
wilful or reckless dissipation or transfer of assets or corporate property without just or adequate
compensation therefor” (underscore added for emphasis). The surcharge contemplated under Section
1104-a [d] can be an “adjustment” to stock in an election to “buy-out” at fair market value — which
is NOT the case here — as well as any other surcharge where there is no election to buy-out shares
and there is misconduct by those in control of the corporation that has had an adverse impact upon
the corporation's value where the Court has directed dissolution — which IS the case here, e.g., claim
of tax penalty and interest, payment of legal fees, execution of commercial lease after dissolution
is ordered.
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24,
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26.

27.

is the result of the respondents’ misconduct and the “winding up” of SMR was triggered by
such misconduct (FINDINGS OF FACT, § 4; Baldasano v Bank of N.Y., 199 AD2d 184,
185 [the doctrine of law of the case applies to legal determinations that were necessarily
resolved on the merits in a prior decision]). Furthermore, the Petition amplifies that the
misconduct of looting, waste and/or diversion of assets began before this proceeding was
commenced in June of 2009 (FINDINGS OF FACT, 1 4). The legal fees and expenses paid
to date with SMR funds cannot be approved under the Accounting,

Based on the credible proof and the record, I conclude that the attorneys’ fees and expenses
paid and/or incurred by SMR are to be allocated to the respondents and not SMR (Px 4, p 2).
Therefore, the respondents have not demonstrated proofthat the Accounting is accurate and
complete as to payments of legal fees and expenses with SMR funds to Mr. Grassi and Mr.
Konopka (Px 1; Matter of Schnare, 191 AD2d 859; Vinlis Constr. Co. v Roreck, 30 AD2d
668, modified 27 NY2d 687).

The petitioner’s objection is sustained and the Accounting is adjusted to the extent that legal
fees and expenses paid to Mr. Grassi and Mr. Konopka with SMR funds, ie., (1)
$155,964.24; and; (2) $8,000 (Px 7), are not proper expenses allocated to SMR (FINDINGS
OF FACT, 99 47-50; Pet., Memo of Law, pp 17-18). Although, petitioner maintains in his
post-trial Memo of Law that the total legal fees and expenses paid was $181,826.56 (Pet.,
Memo of Law, p 1), the Accounting (Px 1) only reveals $155,964.24 was paid with SMR
funds to Mr. Grassi (footnotes 9, 22).

Accordingly, it follows that the respondents are surcharged for the payments made with SMR
funds and the $155,964.24 and $8,000 payments are credited back to SMR for purposes of
distributing to the petitioner his pro rata 1/3 share of net proceeds. Respondents’ contention
to the contrary is rejected (Resp., Memo of Law, pp 5, 10, 14-16).

The petitioner objects to the Accounting to the extent it treats certain tax interest or tax
penalty as an SMR expense. The petitioner maintains that to the extent such interest and
penalties are assessed and paid that the same be surcharged and allocated solely to the
respondents on the ground that they failed to timely pay taxes, accrued interest and suffered
penalties due and owing (Px 4, p 2).

The petitioner seeks to surcharge respondents for interest of $511.10 and penalties of
$1,633.25 that relate to the payment of taxes for Tax Year-2013 in the sum of $38,363.10,
paid in April 2015 (FINDINGS OF FACT, 94 25, 31). The respondents have not
explained away the reason for the late payment of the 2013-taxes. They have not met their
burden (the evidentiary burden does not change in the event the account is contested) that the
late payment of taxes that led to the payment of interest and penalties was excusable
(CONCLUSIONS OF LAW, 9 11).

Therefore, petitioner’s objection to the use of SMR funds to pay the interest and penalties
is sustained and the respondents are surcharged the sums of $511.10 and $1,633.25 (Pet.,
Memo of Law, p 18). Accordingly, the payments of $511.10 and $1,633.25 are credited back
to SMR for purposes of distributing to the petitioner his pro rata 1/3 share of net proceeds.

In his post-hearing Memo of Law, the petitioner seeks an additional surcharge of $64.71;
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29.

30.

31.

32.

33.

counsel for petitioner amplifies in the Memo of Law that another tax payment was made after
the conclusion of this hearing and that interest and penalty were assessed for which he seeks
a surcharge of 1/3 of same or $64.71 (Pet., Memo of Law, p 19). The petitioner also seeks
1/3 payment of $1,768.02 for transcript cost as a “surcharge” (id.,). The request is denied
given the record is closed and there is no “evidence” of payment of additional taxes, interest,
and penalties. Moreover, the request for an award of 1/3 of the cost for the transcript is best
left for determination by the Court upon entry of judgment and the award of allowable costs
and disbursements.

Loans $22,750 from Esther Zucker to SMR & Payments/Expenses

The petitioner objects to the Accounting (Px 1; Px 5) with respect to the allocating of
$22,750 in loans and/or reimbursements from or to Esther Zucker and from or to SMR (Px
2,p 2; Px 4, pp 2-3; FINDINGS OF FACT, q 35).

Dr. Zucker’s testimony reveals that in March and April 2012, Esther Zucker deposited
personal funds into the SMR account that totaled $11,400 and that she received a partial
reimbursement of $6,000 on January 26, 2013 (FINDINGS OF FACT, 19 40-42).

A review of the Accounting (Px 1) reveals that expenses that followed the $11,400 loans
included taxes, utilities, tax preparation, boiler inspection, water heater, repairs etc., above
and beyond the $11,400 loans made by Esther Zucker. In addition, I credit the testimony
that the $11,400 was used toward corporation expenses and do not include payments to Mr.
Grassi and Mr. Konopka. I also credit the testimony that legal fees paid to the law firm
Mitchell Silberburg & Knupp, which was $750, was for a corporate matter. She noted she
had the back up documents in the courtroom and if asked could retrieve them (FINDINGS
OF FACT, 99 43-44). The Referee notes that at the time of the deposits, other monies
(rents from both Esther Zucker and commercial tenants) were also coming in and going out
for expenses. The fluidity of the account and the intermingling of deposits and debits makes
it impossible to decipher what monies were used to pay legal expenses and what monies were
used to pay corporate expenses with respect to the $11,400 in loans (FINDINGS OF FACT,

1 45).

The petitioner’s objection cannot be sustained. I credit the above proof that the $11,400 in
loans was used for corporate expenses related to SMR and in the ordinary course of business.
Therefore, respondents have met their burden as to this branch of the Accounting
(CONCLUSIONS OF LAW, 9 11). Respondents have provided ample proof to reject this
particular objection (Resp., Memo of Law, p 2).

However, Dr. Zucker testimony as to the balance of the “loans,” which is $10,600 reveals
they were deposited in SMR’s account by Esther Zucker and used to pay legal fees and
expenses for Mr. Grassi (FINDINGS OF FACT, §42). As noted above, the legal fees paid
or incurred by SMR after the date of the Order directing dissolution are to be borne by the
respondents and not SMR (CONCLUSIONS OF LAW, § 22). In view of the above
conclusion, the petitioner’s objection as to the $10,600 is sustained (see also, footnote 7).
The $10,600 cannot be deémed loans to SMR subject to reimbursement to respondent Estate.

Therefore, the $10,600 cannot constitute as a debt of SMR. Accordingly, the $10,600 in
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loans is adjusted and deleted from the SMR Accounting for purposes of distributing to the
petitioner his pro rata 1/3 share of net proceeds.*’

Travel Expenses re: Supervise Renovation & Leasing of Space After Order of Dissolution

Based on the record and consideration of testimony and exhibits, the Referee concludes that
the travel expenses paid by SMR for Martin Zucker’s flight to New York for the purpose of
supervising renovations and/or to attend the closing should not be allocated to SMR because
at the relevant time the Order, dated January 20, 2011, by Justice Yates directed the
“dissolution” of SMR pursuant to BCL § 1104-a [a] [2] (FINDINGS OF FACT, 1 4; Px 2,
p2; Px4,p2).

Justice Yates did not direct that SMR continue in business, such as, renting out commercial
space. The Unisex Inc., lease was executed on June 14, 2011, approximately five (5) months
after Justice Yates directed dissolution, which including the sale of the property (see also,
Px 2, p 2 [re: commercial lease defied Court’s order directing dissolution and sale of assets)).

Moreover, the proofreveals all of the respondents were aware of preparation of the premises
for leasing and were aware of the January 20, 2011-Order (FINDINGS OF FACT, 191, 9,
85). Martin Zucker’s subsequent testimony that he could “not remember” if he was aware
in June 2011 of the January 2011-Order, is not credible (FINDINGS OF FACT, 9 86).

The respondents’ argument that the decision to lease the first floor post-order directing
dissolution was proper because SMR was engaging in the ordinary course of business (Px
3, p 2) and that SMR was not “enjoined” from doing the same, is of no legal moment. In
short, given the order to dissolve the only business shareholders could engage in, if any, was
the “winding up” of the business.

It is a well-settled principle that after dissolution, a corporation has the legal authority to
wind up its affairs, including the power to collect its assets (BCL § 1005[a], [b] ). Thus,
SMR continues to function, but for a limited purpose. For example, any remedies available
to the corporation for any right or claim existing prior to the dissolution are not affected nor
circumscribed by the dissolution; only new business is prohibited (Matter of 172 E. 122 St.
Tenants Assn. v Schwarz, 73 NY2d 340; see, BCL § 1005[a] [1]) (underscore added for
emphasis).

It isillogical and a contravention of Justice Yates’ Order directing “‘dissolution” of SMR for
the respondents to engage in any conduct that suggest the Court gave respondents leave to
“continue the business” of SMR. Therefore, the leasing of the first floor after the order to
dissolve SMR was directed (and after it had been referred to a referee for supervising the
sale of its assets) constitute new business and was improper.

The petitioner seeks to surcharge respondents. In view of the above conclusions, the travel
expenses for Martin Zucker in the sum of $778.50 should not be an expense of SMR under
the Accounting (FINDINGS OF FACT, §39). Therespondents have not met their burden

3! Given that the loans and legal fee payments maybe intermingled, it is important that

the adjustments made to the Accounting for fees/expenses and the loans are not double counted.
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(the evidentiary burden does not change in the event the account is contested) that the
$§778.50 is a proper expense to SMR (CONCLUSIONS OF LAW, 4 11).

Therefore, petitioner’s objection to this expense is sustained and the respondents are
surcharged the sums of $778.50 (Pet., Memo of Law, p 18). Accordingly, the payment of
$778.50 is credited back to SMR for purposes of distributing to the petitioner his pro rata
1/3 share of net proceeds. The respondents’ argument to the contrary is rejected (Resp.,
Memo of Law, pp 2-3).

Leasing of Commercial Space; Actual Sale of Premises & Market Value in Absence of
Commercial Lease

As to the petitioner objection that the respondents should be surcharged for the “difference
between the $3.5 million sale price . . . and the higher price that would have been achieved
had the commercial space been rented . . . paying fair market rent or simply been left vacant”
(Px 4, p 2), the Referee concludes that given the Order to dissolve SMR, no lease should
have been executed without leave of Court (CONCLUSIONS OF LAW, 99 34-39). *2

However, the petitioner presses inconsistent positions for surcharging when he first argues
respondents should be surcharged for expenses because they had no authority to enter into
a commercial lease after dissolution was directed (Px 2, p 2), and then argues respondents
should be surcharged for the difference in rent actually paid by Unisex ($5,000) and what his
expert opines what could have been a higher market rent as week as well as the increase in
market value for the entire property (Px 4, pp 2-3; FINDINGS OF FACT, 94 14, 70, 79, 89-
90).

Regardless of the inconsistent positions, and the Referee’s consideration of a “market rent”
for the commercial space, the petitioner’s proof by way of expert testimony was deficient.
Haims’ opinion, although uncontradicted by opposing expert testimony, was not conclusive
(CONCLUSIONS OF LAW, ] 6-7). Haims’ testimony that the market rent for the subject
commercial space would have been more than the rent paid (Unisex, Inc., $5,000) is not
supported by the record. His opinion testimony as to the commercial market rent for the
subject space is speculation and of no moment.

Haims is an appraiser, who testified to his credentials in valuing property. He is not a real
estate broker. However, he relied on commercial leases to arrive at a “market value” for the
subject space. But, his valuation of the commercial space was not based on his actual
inspection of the space. Moreover, his “valuation” of the first floor space was not based on

32

The petitioner’s post-trial argument that the Referee should make an adverse inference of
respondents’ failure to call an expert to rebut Haims’ testimony based on Mr. Grassi’s testimony that
he consulted with an expert (FINDINGS OF FACT, § 169), is denied. A review of Mr. Grassi’s
testimony and the Accounting does not support the finding or conclusion that an expert was retained.
Therefore, the petitioner has failed to demonstrate an available witness under respondents’ control
who would be expected to offer noncumulative testimony on material issues in favor of the petitioner
(but see, Matter of Richard E., 12 AD3d 1021; Zito v City of New York, 49 AD3d 874; Adam K.,
v Iverson, 110 AD3d 168).
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the improvements made to the space by the barbershop lessee (FINDINGS OF FACT, 9
81-82). He testified he relied on commercial space comparables, but only as to square
footage of the subject space in comparison to the comparables (FINDINGS OF FACT, 91
102-103).

There was no testimony as to the conditions of those comparable spaces and whether they
were similar to the commercial space in issue. The report list only one comparable that was
similar to the barbershop. Two other comparables were cosmetic and a women’s salon.
Another comparable was a yogurt store and the other was an art gallery. In short, the
comparable retail stores have unique uses relevant to foot traffic, hours of operation, and the
clientele who are served, and so dissimilar from the subject space (Px 6, pp 92-93).

Moreover, although Haims’ comparable leases were “signed slightly before the date of value
of April, 2013" (FINDINGS OF FACT,  102), they were signed between March of 2011
and February of 2013. Haims was not clear on the probability of the respondents securing
a tenant to pay the claimed market rent. Furthermore, the Referee notes the square feet for
the comparables ranged in size between from 500 to 1678 square feet, and regardless of the
median of 700 square fee, the larger sized comparable, coupled with condition and use,
skewed the commercial rent upwards per square foot. Haims noted the rents for the
comparables ranged from $137 to $206 with an average of $170 (FINDINGS OF FACT,
9 103). However, the Referee concludes that Haims’ opinion does not amplify in anyway
whether he considered an made an adjustment for the above factors; his adjustments for
changes in the market from the date of the leases to April 2013 and location as well as
frontage and mid-to-corner location does not work to cure the above observations (Px 6, pp
93-95) . Most importantly, Haims did not opine that he researched comparable properties
with similar commercial market rents (at $170 a square foot) as the subject property that sold
for $4,070,000 in or about the retrospective market date (April 2013).

Based on the above, [ conclude Haims’ opinion as to the “market rent” for the first floor, is
flawed (Dissolution of Funplex, Inc., 252 AD2d 923), and not based on objective facts (In
re Petralia, 267 AD2d 1013; see also, Resp., Memo of Law, pp 5-6). The Referee rejects
the petitioner’s remaining arguments as to the above claim.

However, I do credit Haims’ opinion that the property had more value had it been vacant at
the time of sale rather then tied to a ten-year lease (FINDINGS OF FACT, 9 104-105).
Rather than wind down the business, respondents’ leasing of the first floor premises was
detrimental to the value of the property (FINDINGS OF FACT, q34). Unlike the valuation
of “commercial leases,” Haims’ opinion in this regard was credible; I credit his opinion that
with “a reasonable degree of real estate appraisal certainty regarding the retrospective fee
simple valuation of the property as of April 4, 201, asifthe building ground floor store were
vacant,” that the value is $3,537,000 (FINDINGS OF FACT, §104; CONCLUSIONS OF
LAW, 16).

As noted above, the respondents should not have leased the first floor premises and, hence,
it should have been delivered vacant upon sale of the property. The difference in the value
and the actual sale price is $37,000 (FINDINGS OF FACT, {105).

Therefore, petitioner’s objection to the lease in issue and its detrimental impact on the market
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value of the property had it been delivered vacant is sustained. The respondents are
surcharged the sum of $37,000, which is the difference between the actual sale price and the
opined market price had the property been delivered vacant. Accordingly, the $37,000 is
credited to the actual sale price paid for SMR for purposes of distributing to the petitioner
his pro rata 1/3 share of net proceeds.

Use & Occupancy of Upper Floors of Property Between 2003 and 2013

52.

53.

The petitioner seeks to surcharge the Estate of Esther Zucker a substantial sum of rent
ranging from $5,600 a month in May 2003 to $7,000 in May 2013, for her “use and
occupancy” of “the entire residential space rent free” that his expert has valued as a legal and
renovated “duplex” apartment. Haims concedes that New York City records reveal the
subject property has two residential apartments, but the marketing brochures for the space
advertised it as “ currently configured as a duplex apartment" (Px 6, p 98-99;(FINDINGS
OF FACT, 137,97, 108-109, 113, 115, 121-122).

First, although there is no Certificate of Occupancy for a “legal duplex” for the subject
property; the absence of a Certificate of Occupancy is not fatal to a “use and occupancy”
claim. The record reveals that City documents provide that the property has two residential
apartments (FINDINGS OF FACT, §121).” Here, it is undisputed that Esther Zucker was
the majority shareholder of the corporation that owns the property during the period of her
occupancy. As majority shareholder she acted on SMR’s behalf when she occupied the
uppers floors. Second, as an owner of the premises the presumption is that Esther Zucker
was fully aware that the building lacked a residential Certificate of Occupancy for a
“duplex.” Third, there is nothing in the record to suggest she made any effort to conform the
premises to its exact use nor is there any evidence that the premises’ configuration posed a
threat to health and safety. Indeed, she resided on the two floors during the relevant period.
Thus, under the circumstances the equities are best balanced by allowing petitioner to pursue
a surcharge for use and occupancy in the absence of a Certificate of Occupancy as opposed
to precluding him where, as here, the absence of a Certificate of Occupancy is best attributed
to Esther Zucker’s actions and/or inactions (see, Zane v Kellner, 240 AD2d 208 [order
directing lessee pay use and occupancy fees into court until lessor obtained certificate of
occupancy in compliance with multiple dwelling statute, was warranted in lessor's action
against lessee for rent arrears and use and occupancy; lessor was aware building lacked
required residential certificate of occupancy, but lessee did not claim that premises posed
threat to his health and safety, and there was no indication that lessee intended to vacate
premises]).*

33 In fact, the testimony and documentary proof reveals that the kitchen that was located n

the second floor was removed and never replaced. The only kitchen for the residential portion of
the property is located on the third floor (FINDINGS OF FACT, § 58).

34

This is not a case where the landlord purposely caused the tenant to sign a stipulation allowing the
former to collect rent from the latter on premises that lacked a multiple dwelling registration and a
conforming certificate of occupancy. In such a circumstance, equity would require that such
violations bar the recovery of rent or use and occupancy (Jalinos v Ramkalup, 255 AD2d 293, 294)
as well as bar the enforcement of a stipulation waiving the same (Nii v Quinn, NYLIJ, Apr. 18,2003
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54.

55.

56.

57.

58.

59.

In general, use and occupancy is an equitable principle. It is the payment by an occupant to
the owner for the right to use and occupy a premises. The occupant is not a tenant per se and
the owner is not technically the landlord. The obligation to pay use and occupancy is
imposed by law based on a theory of quantum meruit; it is not based on an agreement to pay
rent (Eighteen Assocs. v Nanjim Leasing Corp., 257 AD2d 5591; Phillips v Cohen, 2002 NY
Slip Op 40235[U]). There is no requirement that there be privity of contract in order to
recover for use and occupancy (19 W. 45th St. Realty Co. v Darom Elect. Corp., 233 AD2d
184).

The theory of quantum meruit encompasses: (1) some form of performance of services in
good faith; (2) acceptance of services by the person to whom they are rendered, (3) the
expectation of compensation; and (4) reasonable value of the services rendered (Wehrum v
Illmensee, 74 AD3d 796, 797).

First, there is no evidence in the record of any form of performance of services by the
petitioner with respect to the property. He did not testify at the hearing. The only semblance
of any service is SMR providing residential space to Esther Zucker. What the record does
reveal is that Esther Zucker performed services, such as, collecting commercial rent during
her tenure and paying expenses as well as improvements to the property (Px 1 [Accounting]).

Second, as to the “acceptance of services,” the Referee treats the rent-free use of the
residential portion of the property as the equivalent of “acceptance of services” that
benefitted Esther Zucker.

Third, as to the “expectation of compensation,” which is the equivalent of the “expectation
of payment of rent,” there is little proof. The petitioner’s claim must be premised on a
presumption that rent from Esther Zucker was contemplated at the relevant time. However,
upon review of the testimony by Dr. Zucker, who is also secretary of the books and records
for SMR, I find the respondents have demonstrated the “fairness of the transaction” (BCL
§ 713 [bl; Vinlis Constr. Co. v Roreck, 30 AD2d 668, modified 27 NY2d 687, see, Pet.,
Memo of Law, p 8 [respondents must demonstrated the “fairness of the transaction”]).

I credit the testimony by Dr. Zucker that from the time the property was acquired by the
parties’ grandfather in the 1940s as well as after SMR was incorporated sometime before
1965, and through the bulk of the time Esther Zucker was in occupancy of the two floors,
there is no history of rent being paid by family members. The credible testimony reveals that
the only source of income to pay expenses for the property (taxes, utilities, ancillary costs)
came from commercial leasing of the first floor or when the residential floors were leased
to extended family members or third parties. I credit the testimony that at no time when
either the grandmother, children or grandchildren occupied any part of the residential space
was rent paid or demanded. Her testimony was supported by her review of the books and
records of SMR (“SMR books and records do not reveal that SMR made any demands for
payment from her mother”). The petitioner failed to provide any proof'to rebut Dr. Zucker’s
credible testimony (FINDINGS OF FACT, 9 51-57, 71).

[App Term, 2d & 11th Jud Dists];compare, 315 Berry Street Corp., v Huang, 2003 WestLaw
22901027[owner barred from recovery of rent, for its failure to obtain certificate of occupancy]).
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60.

61.

62.

63.

64.

65.

The testimony by Dr. Zucker (uncontradicted) is that the upper floors — when occupied by
family members — was used as a family home. She concedes she had no documentation to
support her testimony that rent was not demanded from family members. But, it is not
disputed that family members occupied the uppers floors throughout and/or intermittently
between 1940s and late 1990s. Moreover, I credit the testimony that the residential portion
of the building was not managed as a “profit making enterprise” when occupied by
immediate family members, although dividends were paid at the end of each year after
expenses. The Accounting reveals dividends were paid, but those dividends represented the

- profit after expenses that were covered with rents from the commercial lease and not from

the residential portion of the property during the relevant period (FINDINGS OF FACT,
19 59-61, 73-74).

The petitioner presses his “equitable” claim of a surcharge for use and occupancy. However,
respondents have demonstrated that SMR did not collect rent from family members who
occupied the residential portion of the property. The petitioner - who has never personally
appeared before the Referee - failed to demonstrate any proof rebutting respondents’ proof.
The respondents have met their burden of proof (see also, Resp., Memo of Law, pp 2-5).

In addition, there is no testimony or other evidentiary proof that a demand was made to
Esther Zucker by the petitioner to pay use and occupancy before the commencement of this
special proceeding on June 18, 2009. The only instance where an “objection” is made or
rent is demanded based on Esther Zucker’s occupancy of the residential portion of the
premises is in the petitioner’s affidavits and/or petition. But, having not testified at this
hearing (where demeanor, character, and credibility can be weighed) and his written
averments incapable of being “cross examined” at trial, it is impossible for the Referee to
credit petitioner’s “proof” (CONCLUSIONS OF LAW, q 4).

The petitioner’s attorney’s reference to an exhibit attached to the petition (Pet., Memo of
Law, p 3 [Petition, Ex., J]) is of no legal moment. The fact that the Court takes judicial
notice of the court filings does not deem averments in affidavits or attached documents
thereto admissible proof (Ptasznik v Schultz, 247 AD2d 197 [trial court could not take
judicial notice of affidavit of decedent tending to show funds were loaned that was in court
files, but had not been marked or introduced into evidence prior to summations]). Thus,
petitioner’s request for use and occupancy years before the commencement of this action is
not supported by the evidence.

Arguably, if any use and occupancy is to be awarded it would be from the date of
commencement to the date of sale of the property. The record does reveal that after the
commencement of this proceeding (June 18, 2009), Esther Zucker executed a lease between
herself and SMR where thereunder she began to pay $750 a month and the Accounting
reveals monthly deposits of $750 commencing January 4, 2010 (Px 1 [01/04/10 Entry};
FINDINGS OF FACT, 9 54). However, here too, the proof'is deficient as discussed below.

As to the “reasonable value of the services” (Wehrum v Illmensee, supra), which is the
equivalent of “use and occupancy” of the residential portion of the property, Haims’ opinion
as to the market rents for the “duplex” apartment during the period that he measures rents
(May 2003 through May 2013) is not supported by the proof.
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66.

67.

68.

69.

70.

71.

First, it is beyond cavil that the two floors were used as one living space for years.
Moreover, I credit Dr. Zucker’s testimony that the second floor kitchen had been removed
before Esther Zucker moved back into the premises in 1993. Dr. Zucker noted that the two
floors were never improved or renovated in the years her mother occupied the floors
(FINDINGS OF FACT, Y 58).

Second, Haims’ opinion on the market rent for the subject residential spaces on the second
and third floor for the period of May 2003 to May 2013, makes assumptions that are not
substantiated by the record. His 10-year market rent history analysis is also flawed
(discussed, infra), although I credit his testimony that he has provided (as an appraiser of mix
use property) a rental value for all types of space: residential, retail, office and made an
analysis of historic rental rates for the residential portion of this building based on actual
transactions for comparable residential rentals in the subject area (FINDINGS OF FACT,
99 106-108). But, he has never opined nor asked to opine on a ‘“historic market rent for
residential premises covering a ten-year period” for the purpose of valuing an appropriate
“use and occupancy” (FINDINGS OF FACT, § 115).

Haims testified that he has done the analysis of market rents over a term of years for the
purpose of appraising the market value of a property (FINDINGS OF FACT, §118). But,
appraising the market value of property is materially distinct from valuing market rents for
the purpose of determining the appropriate “use and occupancy” of a specific space for a
specific time.

For example, Haims’ valuation of market rents assumes the apartment in issue was renovated
at a cost of $120,000. He concedes that his market rent valuation is based on the apartment
having been renovated, testifying the “$120,000 would be sufficient to get this duplex unit
renovated and into a rentable condition” But, the subject property has never been updated
with new fixtures or amenities, etc. Indeed, the evidence reveals that the subject space has
not been renovated in years. In fact, he noted the subject space was“in poor condition,” but
for purposes of arriving at the ten-year market rental history, he treated the property as
having been renovated (FINDINGS OF FACT, 49109, 123). Haims assumed“responsible
ownership and competent management” of the property, although the purpose of this
dissolution is Justice Yates’ determination of waste and diversion of assets (FINDINGS OF
FACT,  117).

Haims’ opinion was limited solely to a 10-year market rent valuation based on the
assumption that the space had been renovated for each rental year to arrive at the market rent
he assigns to such space for each year (FINDINGS OF FACT, 9 114-115). The fact
remains that there is no testimony as to the rental value of the premises in the actual
condition that it was in (“as is”) at the time of the valuations for rents. Hence, Haims’
opinion premised on the assumption that the residential floors were renovated is not based
on objective facts and simply not rational (CONCLUSIONS OF LAW, 99 6-7).

Moreover, Haims’ was called as an expert appraiser and not as an expert contractor. His
opinion that the cost to renovate would be $120,000 was not based on his expert credentials
as an appraiser, but based on his “personal experience” as an owner of a multiple dwelling
on Third Avenue and 54th Street (FINDINGS OF FACT, {9 109). His “personal” opinion
is not “expert opinion.”
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72.

73.

74.

75.

76.

77.

78.

Moreover, given all of the above, Haims reliance on the Citi-Habitat Residential Rental
Apartment Report for Manhattan for years between 2003 and 2013 is also suspect -
regardless if it is Haims’ opinion that it is one of the largest residential broker for renting
apartments (FINDINGS OF FACT, 99 118-122).

He concedes that the data in the report is limited to the customer pool of Citi-Habitat and he
did not know the size of that pool, whether it was 100, 300, 1,000. But, he also testified that
other data bases were available , such as, Cushman Wakefield or Co-Star or Corcoran Group
that provided similar data information (FINDINGS OF FACT, 99 117, 119-120). The
Referee concludes that had Haims testified he reviewed, weighed and verified that the other
data sources (Cushman Wakefield or Co-Star or Corcoran Group) used similar protocols as
the Citi-Habitat report so as to confirm the utility of the Citi-Habitat Residential Rental
Apartment Report, then his sole reliance on the former would have been credible.

Furthermore, Haims concedes that his 10-year historic report on rents was not “common
place” when valuing property, but used by owners and appraisers to measure the residential
market trend for rents over a period of time for the purpose of getting a “ general idea of the
market. . . trending up. . . trending down, and how is it doing for each of the different market
segments” (FINDINGS OF FACT, 4 118). He specifically used the Citi-Habitat data to
describe the residential market for the May 2003-May 2013 period as well as the “percent
changes over the ten-year period” (FINDINGS OF FACT, § 128). But, this is the first time
he has done a 10-year time line, when in the past his historical analysis was limited to one
year or maybe three.

Although, Haims testified it did not mean he could not do a 10-year time line (FINDINGS
OF FACT, 9 130), it does demonstrate to the Referee that the use of a historical rental
market analysis of 10-years has never been employed by Haims in his years of appraisal work
and confirms that the only reason why he does it here is not too measure market trends, but
to apply the analysis for the very first time as a methodology for arriving at a 10-year time
line for “use and occupancy.”

In short, his testimony reveals that the actual purpose for using historical market rental
reports is to measure past, present and current trends in market rents. He has never used an
historical market rent report for the purpose of determining an appropriate “‘rent” for use and
occupancy for a specific residential apartment covering a 10-year period (FINDINGS OF
FACT, §119).

In addition, although the Referee does not believe the absence of a Certificate of Occupancy
forecloses the petitioner from demonstrating an appropriate “use and occupancy,” Haims’
opinion is premised on the presumption that the Court is to apply a market rent as if the
subject space was a duplex renovated and with amenities thereby supporting arent at $5,600
a month in May 2003 and $7,000 in May 2013, because the space had the “flexibility of
being a duplex or rented as two individual units. . . . [and] [a]t the end of the day residential
space is residential space so it didn't really matter . . . ” (FINDINGS OF FACT, | 122).

However, he concedes the space is not in a good condition and has never been renovated.
But, he pays little attention to that undisputed fact; Haims treats the property as having been
renovated and with amenities in order to arrive at the estimated residential market rents
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80.

81.

82.

83.

Vil

(FINDINGS OF FACT, § 124).

In addition, Haims’ list of 12-comparable “residential rentals,” which he used to “develop
[his] opinion of the subject’s residential market rent as of the retrospective date of value” (Px
6, p 100), is questionable. He obtained the same from a contact appraiser and simply used
the actual lease rents without considering whether the comparables were similar in size to
the subject “duplex.” He did not know the condition of the 12-comparables; did not have any
information as to the interior of the subject “duplex” or of the 12-comparables. He only knew
the number of rooms, but did not know whether the rooms were similar, larger, smaller,
renovated, not renovated, in comparison to the subject “duplex.” Lastly, he did not know the
lease terms, whether one year or two years (FINDINGS OF FACT, 9 124-125).

Based on all of the above, the Referee does not credit Haims’ opinion that the value of the
subject “duplex” as of May 2013 was $1,000 per room (see, FINDINGS OF FACT, 49 126-
126). Moreover, based on the above, the Referee does not credit Haims’ opinion testimony
that the market value for the “duplex” ranged from $5,600 a month in May 2003 to $7,000
in May 2013 (CONCLUSIONS OF LAW, 4 6-7; see also, Resp., Memo of Law, pp 19-
23).

To recapitulate, although there is evidence of some semblance of performance of services,
that is, SMR providing residential space to Esther Zucker, and the closest example of the
“acceptance of services” is the rent-free use of the residential portion of the property, there
is insufficient proof of the “expectation of compensation” or payment of rent given the
history that rent was not demanded from immediate family members nor paid by them while
residing on the premises before this proceeding was commenced (FINDINGS OF FACT,
19 51-57, 59-61, 71, 73-74).

Moreover, regardless of the same, the opinion testimony by Haims was insufficient to
demonstrate the actual market rent for the subject “duplex.” Haims’ opinion was based on
assumptions not substantiated by the record and his reliance on sources in demonstrating the
same was deficient and suspect.

Haims’ opinion, although uncontradicted by opposing expert testimony, was not conclusive
and, at best, speculation (CONCLUSIONS OF LAW, 49 6-7). Accordingly, the petitioner
has failed to demonstrate the value of “use and occupancy” that he seeks to surcharge against
the respondents whether from May 2003 or any year after May 2003 to May 2013.

Grassi Charging Lien & Reasonable Attorneys’ Fees & Expenses

84.

85.

As to the charging lien and reasonable attorney’s fees and expenses, the record reveals that
Justice Sherwood determined Mr. Grassi is entitled to a charging lien. The Court explicitly
referred the issue of the amount of the fees and expenses to be awarded to the Referee
(NYSCEF Doc., No., 97 [Dec., & Ord., 07/01/15, p 2]).

In brief, the attorney who appears for a party “has a lien upon his or her client's cause of
action, claim or counterclaim, which attaches to a verdict, report, determination, decision,

award, settlement, judgment or final order in his or her client's favor, and the proceeds
thereof in whatever hands they may come; and the lien cannot be affected by any settlement
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86.

87.

88.

89.

90.

91.

between the parties before or after judgment, final order or determination. . . .” (Judiciary
Law § 475).

The Referee finds that fees or expenses due and owing at the time of Mr. Grassi’s
substitution (akin to his discharge without cause), and not fees and/or expenses paid to Mr.
Grassi before the Court granted him a charging lien, is the subject of the charging lien.

Here, Mr. Grassi seeks to recover outstanding fees; he has the instant lien in order to “collect
his fee” (underscored italics added for emphasis). A “charging lien” is a security interest
in the favorable result of litigation, giving the attorney equitable ownership interest in the
client's cause of action and ensuring that the attorney can collect his fee from the fund he has
created for that purpose on behalf of the client (Chadbourne & Parke, LLP v AB Recur
Finans, 18 AD3d 222; see also, In re Manshul Const. Corp., 225 BR 41 [1998] [under New
York law, fo secure payment of outstanding fees, attorney can impose a common law lien]).
Therefore, respondents’ attempt to revisit paid fees and expenses that are not sought by Mr.
Grassi under his charging lien, is rejected (see, footnote 20).

Upon substitution of an attorney for a party, the lien of the former attorney for compensation
for services rendered in the matter should be paid and the matter of fixation of the reasonable
value of the services should be referred to a referee for a hearing (Shelkin v Ehrhorn, 101
NYS2d 481; In re Podell, 138 Misc 428 [where the value of the services rendered cannot be
ascertained from the evidence furnished the court, the matter must be referred to an official
referee to take testimony of services rendered and to compute the value thereof]).*

Mr. Grassi seeks fees and expenses of $96,162.40 and an award of statutory interest from the
“intermediate date of July 1, 2013 to date off actual receipt of payment” (Lienor Memo of
Law, p 1). He also seeks a “fee on fee,” although he is self-represented. The Referee
understands that Mr. Grassi seeks to be paid for the time he spent preparing his own
testimony; for the time he spent as a witness giving sworn testimony at the hearing; and for
the time he has spent submitting post-hearing papers.

In New York, “an award of fees on fees must be based on a statute or on an agreement” (Sage
Realty Corp. v Proskauer Rose, 288 AD2d 14, 15; Equitable Lbr. Corp. v IPA Land
Development Corp., 38§ NY2d 516).

Mr. Grassi’s reliance on Kumble v Windsor Plaza Co., (161 AD2d 259 Iv. denied, 76 NY2d
709; Lienor Memo of Law, pp 11-12) is misplaced as the agreement between the parties in
that case (a lease) allowed for a “fee on fee” recovery. Here, there is no provision in his

35

Mr. Grassi pressed the issue that as to his fees and expenses no hearing was necessary on the
ground that respondents and/or their attorney made an admission that the entire sum is due and
owing. As noted above, the Referee finds the issues referred are limited (see, footnote 21;

CONCLUSIONS OF LAWY 1-2; but see, Tunick v Shaw, 45 AD3d 145 [ amount of one
attorney's charging liens could be predicated on account stated; Judiciary Law § 475]; but see,
Lienor Memo of Law, pp 2-4, 8-11). However, on a motion pursuant to CPLR § 4403 to “confirm
or reject, in whole or in part ... the report of a referee” the Court may “make new findings with or
without taking additional testimony . . .”
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93.

94.

95.

96.

97.

Retainer Agreement that provides for a “fee on fee” to be recovered by Mr. Grassi if he is
successful in demonstrating payment of attorneys’ fees and expenses (see, footnote 28).

Although there is persuasive authority that strongly suggests that statutes creating a right to
attorneys' fees are served by “[the] allowance [of fees on fees]” (Kumble v Windsor Plaza
Co., supra, 261 [finding that a “fee on a fee” was authorized under Real Property Law §
234]). The statutes explicitly provide for an award of fees (see, Posner v S. Paul Posner
1976 Irrevocable Family Trust, 12 AD3d 177, 179 [“fee on fee” awarded where recovery of
attorneys' fees was permitted under Debtor and Creditor Law § 276-a]; Alfonsov Rosso, 137
Misc2d 915 [“fee on fee” permitted where attorneys' fees were recoverable under Judiciary
Law §773]; Podhorecki v Lauer's Furniture Stores, 201 AD2d 947 [recovery of “fee on fee”
was permitted when an award of attorneys' fees was authorized under General Business Law
§ 396—u [7] ; Matter of Hargett v Town of Ticonderoga, 31 Misc3d 443 [“fee on fee”
permitted where the Eminent Domain Procedure Law § 702(B) that provides for fees
incurred “because of the acquisition procedure”]; Sidney K. v Ambach, 144 AD2d 874, Iv.
dismissed 75 NY2d 765 [“fee on fee” permitted where Handicapped Children's Protection
Act authorizes an award of counsel fees to parents who prevail in actions])).

The Judiciary Law § 475 on the other hand provides that a attorney who appears for a party
“has a lien upon his or her client's cause of action, claim or counterclaim, which attaches to
a verdict, report, determination, decision, award, settlement, judgment or final order in his
or her client's favor . . .” The statute does not explicitly provide for an award of fees. It
provides that the “court upon the petition of the client or attorney may determine and enforce
the lien” (id.,) (underscored italics added for emphasis).

But, the amount of an attorney's charging lien is to be determined on a quantum meruit basis,
i.e., reasonable value of services rendered (Matter of Shaad, 59 AD2d 1061; Reisman v
Independence Realty Corp.,195 Misc 260, affirmed 277 App Div 1020 [measure of attorney's
lien on client's cause of action, in the absence of special agreement, is the reasonable value
of the legal services rendered in the action]).

Accordingly, Mr. Grassi is not entitled to an award of a “fee on fee” because Judiciary Law
§ 475 does not specifically provide for an award of “attorney’s fees.” Rather, the attorney
fees are to be determined as a matter of equity and under the principle of quantum meruit (but
see, Lienor Memo of Law, pp 11-12).

In determining an award of attorney's fees under a charging lien, the lien must be measured
by the value of the particular services and the reasonableness of the particular disbursements
(Leask v Hoagland, 64 Misc 156, affirmed, 136 App Div 658). An award of reasonable
attorneys' fees is within the sound discretion of the court (Juste v New York City Tr. Auth.,
5 AD3d 736).

The “court must possess sufficient information upon which to make an informed assessment
of the reasonable value of the legal services rendered” (Bankers Fed. Sav. Bank v Off W.
Broadway Developers, 224 AD2d 376, 378) and/or reduce them as a matter of sound
discretion (DeCabrera v Cabrera-Rosete, 70 NY2d 879; Lefkowitz v Van Ess, 166 AD2d
556; Shrauger v Shrauger, 146 AD2d 955; Matter of Ury, 108 AD2d 816, Iv denied 64
NY2d 611).
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99.

100.

101.

102.

103.

In consideration of the same, I have weighed twelve (12) factors: (1) the time and labor
required; (2) the novelty and difficulty of the questions; (3) the skill requisite to perform the
legal services properly; (4) the preclusion of employment by the attorney due to acceptance
of the case; (5) the customary fee; (6) whether the fee is fixed or contingent; (7) time
limitations imposed by the client or the circumstances; (8) the amount involved and the
results obtained; (9) the experience, reputation, and ability of the attorneys; (10) the
‘undesirability’ of the case; (11) the nature and length of the professional relationship with
the client; and (12) awards in similar cases (McGrath v Toys “R” Us, Inc., 3 NY3d 421;
Matter of Karp, 145 AD2d 208; Jordan v Freeman, 40 AD2d 656; Matter of Burk, 6 AD2d
429; 111 on 11 Realty Corp. v Norton, 191 Misc2d 483; Matter of South Shore Tobacco &
Candy Co., Inc. (Davidson), 143 Misc2d 992).

Moreover, the Court may adjust fees and expenses where the evidence demonstrate
unreasonable charges, duplication, ambiguity, and services rendered that are not legal in
nature as well as time billed for travel time. Travel time should not be charged if there is
no evidence to suggest the attorney is doing legal work during the travel time. Billing for
travel time at the legal rate is not reasonable (Bazar & Martin v U.S. Ice Cream Corp., 228
AD2d 588, 589; Bays v Grindlinger, 78 AD2d 690).

In addition, courts have reduced fees by 10% or more because of “block billing” (see, Stair
v Calhoun, 722 FSupp2d 258 [under New York attorney lien statute for counsel withdrawing
as attorney to plaintiffs in shareholder dilution matter, 10% reduction to billed hours was
appropriate for repeated use of block-billing]). Such fees may be reduced because “block
billing” combines multiple tasks into one entry thereby “imped[ing] the court's efforts to

evaluate the reasonableness of any of the listed activities” (Bobrow Palumbo Sales, Inc. v
Broan-Nutone, LLC, 549 FSupp2d 274, 283 [E.D. NY 2008)).

The Appellate Division, First Department has employed a penalty for “block billing” of 10%
(Community Counseling and Mediation Services v Chera, 115 AD3d 589 [modifying this
Referee’s across the board reduction of 65% for block billing to10%]; citing, Silverman v
Goodman, 113 AD3d 539 [affirming this Referee’s 10% reduction of entries that constituted
“block billings™]).

Here, it is beyond cavil that Mr. Grassi’s invoices reveal block billing (FINDINGS OF
FACT, q1 156, 164, 167, 169, 173). Based on all of the above, weighing the testimony and
the documentary proof as well as the relevant case law, coupled with the “block billing,” 1
find it appropriate to reduce the attorneys' fees sought by ten (10%) percent. The ten (10%)
percent reduction reflects a reasonable estimation (ZAG, LLC v ComMet 380, Inc., 82 AD3d
673 [the special referee did not abuse his discretion in his award of attorneys' fees, including
fifty percent of the fees in connection with time entries that reflected both legal work in this
matter and a related matter for which fees were not recoverable. This split allocation was
reasonable and the entries were supported by adequate documentation]).

Mr. Grassi’s has a long history of civil practice both in government and in private practice
(FINDINGS OF FACT, §132). His hourly rate of $400 is reasonable in comparison with
the customary hourly rates of similar attorneys in the community (Rahmey v Blum, 95 AD2d
294, 302). The above hourly rate reflects Mr. Grassi’s training, background, experience and
skill (FINDINGS OF FACT, 99 140, 156; see also, Vilkhu v City of N.Y., 2009 WestLaw
1851019 at 6, 9 [Dist Ct NY 2009] [$450 is a reasonable rate for New York City firm partner
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with 13 years of experience]; Ousmane v City of New York, 22 Misc3d 1136(A) [1981 law
school graduate practicing law for more than twenty-five years and significant experience and
supervisory level, coupled with the type of litigation, the success of the claim, $425 was a
reasonable hourly rate]).

Here, the services rendered and which reasonable attorneys’ fees are sought cover a balance
that dates back to May 2012 and up to December 2014, approximately two years and seven
months (FINDINGS OF FACT, |1 139, 141-142). I have considered the level of skill
involved in handling the case, the result obtained and the going rate in the community for
services of the kind performed by attorneys of comparable skills (Solow v Wellner, 150
Misc2d 642, 652, mod. on other grounds. 86 NY2d 582).

Moreover, the documentary evidence demonstrates certain fees and expenses are reasonable
(see, 57 NYJur 2d, Evidence and Witnesses, §164; Richardson, Evidence § 100). The proof
is also supported by contemporaneous time records indicating the work performed, the date
rendered, the hours expended and the nature of the work done (Rakhmey v Blum, 95 AD2d
294, 300-301). Upon examination of the records, the Referee finds that Mr. Grassi has
documented the number of hours spent and the nature of the work performed
(DaimlerChrysler Corp. v Karman, 5 Misc3d 567) of which he is entitled to be compensated
(discussed, supra).

The respondents seek a reduction in Mr. Grassi’s billings for the entire period in issue (May
2012 to December 2014 (Resp., Memo of Law, pp 10-13). Upon review of the subject
invoices, the Referee makes the following downward adjustments.

As to the May 1, 2012-Invoice wherein 19.50 hours are billed for a total of $7,800, the bulk
of the billings is approved, e.g., court appearances and preparation for same, attendance at
the Appellate Division and conferencing with the Court and/or attorney. However, there are
entries such as review and preparation and conference or correspondence that were general
and unspecified work and seemingly non-legal (FINDINGS OF FACT, q 156-158).
Accordingly, l award 16.50 hours, but the fee award is reduced by 10% for block billing. Mr.
Grassi is awarded $5,940 in fees and expenses of $52.57.

With regard to June 1-invoice, wherein 26.00 hours are billed for a total of $10,400. Here,
there are several tasks that are repetitive, e.g., preparation and appearance for conference or
correspondence. The ambiguity in the testimony as to the entries are also noted as well as
Mr. Grassi’s billing of 0.25 hour regardless if the task was 5, 10 or 15 minutes. It is not
reasonable to award the entire time billed for the various tasks as they appear to be no
distinction in the task (FINDINGS OF FACT, qq 160-161). Accordingly, I award 20.00
hours . In addition, the fee award is reduced by 10% for block billing. Mr. Grassi is awarded
$7,200 in fees and expenses of $35.70.

As to the July 2012-Invoice wherein 9.75 hours are billed for at total of $3,900 and $ 30.45
in expenses. Here, too, there are several repetitive tasks without distinction and apparently
of a general nature. The testimony for this invoice ( 0.25 hour regardless if the task was 5,
10 or 15 minutes; billed for similar telephone conferences, correspondences) was also in
certain aspects ambiguous as to tasks. It is not reasonable to award the entire time billed for
the various tasks given the absence of the distinction of some of the tasks (FINDINGS OF
FACT, 9 162). Accordingly, I award 6.00 hours. In addition, the fee award is reduced by
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10% for block billing. Mr. Grassi is awarded $2,160 in fees and expenses of $30.45.

With regard to August 1, 2012-Invoice wherein 13.75 hours are billed for a total of $5,500
and expenses of $70.55, here, too, the testimony is that the tasks were related to the
proceeding; the record does reveal that by July 2012, the Referee directed that the
respondents prepare an interim accounting (FINDINGS OF FACT, Y 12-14), which
required Mr. Grassi’s assistance and services with the respondents and ongoing conferences
with, among others, the respondents and petitioner’s attorney(FINDINGS OF FACT, 1 163).
Accordingly , I only deduct 3.0 hours. Mr. Grassi is awarded 10.75 hours. The fee is
reduced by10% for block billing. Mr. Grassi is awarded $3,870 and expenses of $70.55.

As to the September 1, 2012-Invoice wherein 29.50 hours are billed for a total of $11,800
and expenses 0f $39.00, the record reveals that the parties were continuing to work out issues
following the issuance of the Interim Order employing a protocol because the parties could
not agree to one (FINDINGS OF FACT, 9 144 161). However, there are numerous entries
for “review” of correspondence and preparation of correspondence or revisions or
conferences with the client that appear repetitive. Moreover, there are several ambiguous and
general tasks that are not reasonable (as well as billing of 0.25 hour regardless if the task was
5,10 or 15 minutes). Accordingly the bulk ofthe time is reasonable, but I deduct 9.00 hours.
Mr. Grassi is awarded 20.90 hours. The fee is reduced by10% for block billing. Mr. Grassi
is awarded $7,524 and expenses of $39.00.

With regard to October 1, 2012-Invoice wherein 8.00 hours are billed for a total of $3,200
and expenses of $3.65, I find similar entries that are repetitive as to “review” of file or
correspondence or preparation of correspondences or conferences (FINDINGS OF FACT,
1165). Itis not reasonable to award for ambiguous and general tasks. Accordingly, I deduct
3.0 hours. Mr. Grassi is awarded 5.00 hours. The fee is reduced by10% for block billing.
Mr. Grassi is awarded $1,800 and expenses of $3.65.%

As to the November 1, 2012-Invoice wherein 11.25 hours are billed for a total of $4,500 and
expenses of $6.75, similar entries are repetitive as noted above. Here, too, there are
numerous repetitive entries for review of the file, correspondence, preparation, conferences.
It is not reasonable to award for repetitive, ambiguous and general tasks. Accordingly, I
deduct 4.0 hours. Mr. Grassi is awarded 7.25 hours. The fee is reduced by10% for block
billing. Mr. Grassi is awarded $2,610 and expenses of $6.75.

With regard to December 2012-Invoice, wherein 4.25 hours are billed for a total of $1,700
(FINDINGS OF FACT,  167), a review of this invoice indicates reasonable tasks other
than block billing. Mr. Grassi is awarded 4.25 hours, but the fee is reduced by10%. Mr.
Grassi is awarded $1,530.

As to the January 1, 2013-Invoice, wherein 2.25 hours are billed for a total of $900. A

3 The Referee notes that from October 2012 and thereafter, the bulk of Mr. Grassi’s

monthly expenses - as revealed in the invoices (RR-2) — are very low and indicative that at this

stage of the litigation there was very little production of documents, copying was at a minimal as
well as postage costs. The low expenses from October 2012 and onward pales in comparison to
the billed entries for “review and preparation” of correspondences and documents, etc.
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review of this invoice indicates reasonable tasks other than block billing. Mr. Grassi is
awarded 2.25 hours, but the fee is reduced by10%. Mr. Grassi is awarded $810.

With regard to February 1, 2013-Invoice, wherein 9.50 hours are billed for a total of $3,800
and expenses of $5.50, a review of this invoice indicates the bulk of the entries are
reasonable. However, here too, there are numerous repetitive entries for review and
preparation of correspondence, review and preparation for conferences, etc. It is not
reasonable to award for repetitive tasks that are ambiguous and general in nature.
Accordingly, I deduct 3.0 hours. Mr. Grassi is awarded 6.50 hours, but the fee is reduced
byl0%. Mr. Grassi is awarded $2.340 and expenses of $5.50.

As to the March 1, 2013-Invoice, wherein 11.25 hours are billed for a total of $4,500 and
expenses of $4.75, similar entries are repetitive as noted above, e.g., review and preparation
of correspondences and conferences. It is not reasonable to award for repetitive, ambiguous
and general tasks. However, it is noted that at this time the attorneys for the parties were
following the protocol that was placed by the Referee for marketing the property, such as,
dealing with brokers, conferring with potential escrow agents, etc., (FINDINGS OF FACT,
9 168). Accordingly, I deduct 3.00 hours. Mr. Grassi is awarded 8.25 hours. The fee is
reduced by10% for block billing. Mr. Grassi is awarded $2,970 and expenses of $4.75.

With regard to April 1, 2013-Invoice, wherein 8.00 hours are billed for a total of $3,200 and
expenses of $1.00, there are numerous charges for “review” of correspondence as well as
“preparation” of correspondence, but ambiguity as to the purpose of the tasks. However, it
1s noted that since late November 2012, Mr. Grassi was interacting more with the children
(Dr. Zucker and Martin Zucker) than with Esther Zucker, who had fallen ill (FINDINGS OF
FACT, 91145, 168, 174). Accordingly, I deduct 3.00 hours and award Mr. Grassi 5.0 hours.
The fee is reduced by 10% for block billing. Mr. Grassi is awarded $1,800 and expenses of
$1.00.

As to the May 1, 2013-Invoice, wherein 14.50 hours are billed for a total of $5,800 and
expenses of $6.00, here, too, the Referee finds numerous charges for “review” and
“preparation” of correspondence as well as ambiguity as to the purpose of the repetitive
tasks. I note that at the relevant time, the property was in contract and counsel had to deal
with the real estate attorney and the like, but it is unclear from the time entries whether the
charges for “reviewing” was in connection with the same. Mr. Grassi’s testimony was not
helpful (FINDINGS OF FACT, § 169). Accordingly, I deduct 4.500 hours and award Mr.
Grassi 10.00 hours. The fee is reduced by 10% for block billing. Mr. Grassi is awarded
$3,600 and expenses of $6.00.

With regard to the June 1, 2013-Invoice, wherein 14.50 hours are billed for a total of $5,800
and expenses of $12.00, I find similar and numerous charges for “review” and “preparation”
of correspondence as well as ambiguity as to the purpose of the repetitive tasks.
Accordingly, I deduct 5.00 hours and award Mr. Grassi 9.50 hours. The fee is reduced by
10% for block billing. Mr. Grassi is awarded $3,420 and expenses of $12.00.

As to the July 1, 2013-Invoice, wherein 15.50 hours are billed for a total of $6,200 and
expenses of $2.50, similar general tasks of “review” and “preparation” of correspondence are
noted. These repetitive charges are not explained away by Mr. Grassi’s testimony on his
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direct or cross examination. However, the balance of the entries relate to the sale of the
property, which took place in June 2013 (FINDINGS OF FACT, 9 169). Accordingly, I
deduct 4.00 hours and award Mr. Grassi 11.50 hours. The fee is reduced by 10% for block
billing. Mr. Grassi is awarded $4,140 and expenses of $2.50.

With regard to the August 1, 2013-Invoice, wherein 24.50 hours are billed for a total of
$9,800 and expenses of $21.00, similar general tasks of “review” and “preparation” of
correspondence are noted. The bulk of the entries do relate to the post-sale activity with
brokers, real estate attorney, escrow agent, etc. However, the “review” and “preparation”
entries are numerous and seemingly repetitive charges that were not explained away by Mr.
Grassi’s testimony on his direct or cross examination (FINDINGS OF FACT,  170).
Accordingly, I deduct 5.00 hours and award Mr. Grassi 19.50 hours. The fee is reduced by
10% for block billing. Mr. Grassi is awarded $7,020 and expenses of $21.00.

As to the September 1, 2013-Invoice, wherein 15.00 hours are billed for a total of $6,000 and
expenses of §5.25, similar general tasks of “review” and “preparation” of correspondence are
noted. But, the hearing on the Accounting was scheduled to take place in late September
2013 and thus the bulk of the August 2013-time entries reflect preparation for the hearing
(FINDINGS OF FACT, 9 170). Accordingly, I deduct 1.00 hours and award Mr. Grassi
14.00 hours. The feeis reduced by 10% for block billing. Mr. Grassi is awarded $5,040 and
expenses of $5.25.

With regard to the October 1, 2013-Invoice, wherein 31.00 hours are billed for a total of
$12,400 and expenses of $47.50, the Referee finds the bulk of the entries reflect preparation
for the September-2013 hearing no the Accounting. But, I do find repetitive billed entries
for “review” and “prepare” of correspondences, which were not explained away by Mr.
Grassi. However, it is noted that last dated entry September 19, 2013, coincides with the
passing of Esther Zucker, at which time the hearing was adjourned without a date and the
litigation in this action stayed until the substitution of a party (FINDINGS OF FACT, Y
20, 146, 172 and footnote 20). Accordingly, I deduct 4.00 hours and award Mr. Grassi 27.00
hours. The fee is reduced by 10% for block billing. Mr. Grassi is awarded $9,720 and
expenses of $47.50.

As to the November 1, 2013-Invoice, Mr. Grassi billed 7.75 hours for a total of $3,100 and
expenses of $2.00. He billed for “legal research” although the litigation in this action is
stayed. At best, at this juncture of the proceeding - in view of the automatic stay due to the
death of Esther Zucker — maintenance of the “status quo” would be the only reason to bill on
the matter party (FINDINGS OF FACT, q 171). Here, however, the bulk of the invoice
consist of numerous time entries for “review” and “preparation” of correspondence and
seemingly repetitive. They are not explained away by Mr. Grassi’s testimony on his direct
or cross examination Accordingly, I deduct 4.00 hours and award 2.75 hours. The fee is
reduced by 10% for block billing. Mr. Grassi is awarded $990 and expenses of $2.00.

As to the January 1, March 1, and May 1, 2014-Invoices, wherein 1.50, 2.75, and 3.50 hours
are billed for a total of $3,100, given the stay in place and no activity before the Referee as
the matter has been marked for the calendar pending substitution of a party and the
restoration to the Referee Calendar, coupled with the general nature of the tasks billed
(review and prepare correspondences, etc.,) and the unexplained purpose for billing “legal
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advice,” but finding limited tasks such as meeting with petitioner’s counsel and/or the other
respondents (FINDINGS OF FACT, 9 172), I award only 3.00 hours. The fee is reduced
by 10% for block billing. Mr. Grassi is awarded $1,080.

With regard to the July 1, 2014-Invoice, wherein 7.50 hours are billed for a total of $3,000
and expenses of $1.00, in view of the above conclusion, the Referee does not award the bulk
of'the time entries. There was very little litigation on the case given the stay in place and the
delay in substituting a party. The Referee credits the tasks billed by Mr. Grassi for
conferences with the Referee and petitioner’s attorney as to the status of the case as well as
the time entries for preparing for the court conference. The Referee awards 2.50 hours, but
the fee is reduced by 10% for block billing. Mr. Grassi is awarded $900 and expenses of
$1.00.

As to the August 1, 2014-Invoice, wherein 6.75 hours are billed for a total of $2,700 and
expenses of $2.00, in view of the above conclusion, the Referee only awards the tasks for
court conferences and preparation of the same as will as conference with respondents and the
Executor. The Referee concludes that the bulk of the entries in this invoice related to the
dispute between the parties as to the payment of Mr. Grassi’s fees (FINDINGS OF FACT,
9 172). Accordingly, I award 2.00 hours, but the fee is reduced by 10% for block billing.
Mr. Grassi is awarded $720 and expenses of $2.00.

With respect to the September 1. November 1, and December 1, 2014-Invoices, wherein a
total of 11.25 hours are billed, I find that the entries relate to the dispute between the parties
regarding payment of fees and expenses and the turn over of Mr. Grassi’s file as well as
preparation for the fee hearing. The entries are not related to actual litigation with respect
to the Accounting and I have concluded that Mr. Grassi is not entitled to a “fee on fee”
(FINDINGS OF FACT, § 173; CONCLUSIONS OF LAW, 1 94).

Accordingly, I conclude that Mr. Grassi is entitled as reasonable legal fees and expenses the
total sum of $77,464 as legal fees and $349.17. Moreover, in view of the conclusion that
such fees and expenses are not chargeable to SMR, they are to be charged to the respondents
at their respective share interest in SMR (Esther Zucker 54%; D. Zucker 10%; and Martin
Zucker 2% ) (FINDINGS OF FACT, 9 63-64; see, footnote 2).

With respect to the award of interest on fees and expenses, the Referee reports that statutory
interest of 9% should be awarded. Case law provides that although Mr. Grassi’s claim for
payment is based on quantum meruit, CPLR § 5001[a] is not applicable (an award of interest
is discretionary). Mr. Grassi’s “quantum meruit action is essentially an action at law,
inasmuch as it seeks money damages in the nature of a breach of contract, ‘notwithstanding
that the rationale underlying such causes of action is fairness and equitable principles in a
general rather than legal, sense’ ” (Ogletree, Deakins, Nash, Smoak & Stewart P.C. v Albany
Steel Inc., 243 AD2d 877, 879 [court correctly determined it was required to award
prejudgment interest on quantum meruit recovery of attorney fees, despite client's contention
that claim was “equitable” and, therefore, any award of interest was discretionary; attorney's
quantum meruit action was essentially an action at law]; citing, Hudson View II Assocs. v
Gooden, 222 AD2d 163, 168).

Moreover, CPLR § 5001(b) requires that prejudgment interest be computed from the earliest
ascertainable date on which the prevailing party's cause of action existed “and if that date
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cannot be ascertained with precision, the computation shall be from the earliest time at which
" it may be said the cause of action accrued” (Govern & McDowell v McDowell & Walker, 75
AD2d 979, 980). '

133.  Here, the invoices in issue are dated between May 1, 2012 and August 1, 2014, upon which
the Referee awards fees and expenses (no award is given for invoices after August 1,2014).
The interest to be awarded is to be calculated from the 27-month period between May 1,
2012 and August 1,2014. Pursuant to CPLR § 5001(b), interest shall be calculated as of the
date the cause of action itself accrued, and in this instance the date to recover fees and costs
premised on a breach of contract. However, where there are various accrual dates, the court
may select a “single reasonable 1ntenned1ate date” (CPLR § 5001(b) Delulzo v 320-57 .
Corp 99 AD2d 253 255). :

134. | Therefore, the “s1ng1e reasonable intermediate date” is Novemberbl 2013 (the midpoint
between May 1, 2012 and August 1, 2014), and the 9% 1nterest shall be calculated from
such date. .

135, T have considered the parties’ remaining contentlons and to the extent not spec1ﬁca11y
addressed herem are rejected and of no moment

CONCLUSION

" Upon consideration of the testimony presented, and exhibits submitted and marked
in evidence, I report and conclude: (1) the Final Accounting is adjusted to reflect the following:

[A] the legal fees paid with SMR funds, that is, $155,964.24; and; (2) $8,000 are not
proper expenses allocated to SMR, and are credited back to SMR for purposes of dlstnbutlng to the
petitioner his pro rata 1/3 share of net proceeds

[B)]the interest and penalty pa1d by SMR are surcharged agalnst the respondents
$511.10 and $1,633.25, and these items are credited back to SMR for purposes of distributing to the
petitioner his pro rata 1/3 share of net proceeds; '

[C] the loan amount of $10,600 cannot be deemed a _l.oan to SMR subject to

reimbursement to respondent Estate. The $10,600 loan is deleted from the Final Accounting for

~ purposes of distributing (but, not to be double counted) to the petltloner his pro rata 1/3 share of net
proceeds

[D)]the travel expense of $778.50 stated in the Final Accounting is adjusted and the
$778.50 is credited back to SMR for purposes of distributing to the petitioner his pro rata 1/3 share
of net proceeds. ' ,

Moreover, I report and recommend that in view of the above conclus1ons that the
respondents are subject to the further surcharge of $37 000 for the d1fference in the market Value of

37 The petitioner maintains in his post-trial Memo of Law that the total legal fees and .
expenses paid was $181,826.56 (Pet., Memo of Law, p 1), the Accounting (Px 1) only reveals
$155,964.24 was paid w1th SMR funds to Mr: Grassr (footnotes 9, 22)
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the propefty sold in June 2013. Accordingly, the $37,000 is credited to the actual sale price paid for
SMR for purposes of distributing to the petitioner his pro rata 1/3 share of net proceeds. In view
of the above adjustments, the Final Accounting is amended to reflect the same and it follows the

" balance that is derived from the same shall be deemed the correct balance. I find and report that

following the appropriate adjustments the balance derived thereunder-is correct and the Final
Accounting, having been adjusted, should be confirmed by the Court.

. In addition, to the extent the;Final Accounting has a deficiency and which the . -

petitioner is not able to recover his pro rata 1/3 share of net proceeds, then he is entitled to first
recover the deficiency and satisfy the same from the proceeds held in the Escrow Account before
there is any distribution to respondents and/or satisfaction of Mr. Grassi’s charging lien against the

respondents.

* Finally, as to the subject charging lien, I report and recommend that the Court approve
the award of reasonable fees and expenses to Mr. Grassi in the sum of of $77,464 and $349.17, and
that such fees and expenses are chargeable to the respondents pursuant to their respective share
interest in SMR (Esther Zucker 54%; D. Zucker 10%; and Martin Zucker 2% ), with statutory .

interest from November 1, 2013 (the mldpomt between May 1,2012 and August 1, 2014), to date

of payment.

In conclusion, I report and recommend that upon motion, pursuant to CPLR §4403,
the Court confirm this report in accordance with the above findings and conclus1ons and enter a

Judgment granting the relief reported herein.

DATED: June 6, 2016

SPECIAL REFEREE
 TRIAL EXHIBITS
Court Exhibits
CtEx1 Mr. Grassi Email to Mr. Konopka, Dec., 2, 2015
PETITIONER RENNERT EXHIBITS - 3. Respondent Attorney Aug., 15, 2013-
L - ' : Replies to Interim Objections

1. Respondent Accounting (June 11, 2003 4. Petitioner Attorney Oct., 28,

thru Jan., 29, 2015) - : , Objections to Interim Accounting (Period
2. Petitioner Attorney Aug., 9, 2013 - Jan., 1, 2013-October 1, 2015)

Objections to Interim Accounting (Period 5. SMR Holding Ledger re: Legal Fees paid

Jan., 1, 2013 - July 31, 2013) o e to Mr.. Grassi; Law Firm of Mitchell
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Silberburg & Knupp;“loans” from Esther
Zucker; and SMR Investment 2002-2012
6. Petitioner Expert Haims Realty Inc., Report
© re: Appraisal Value as of April 24,2013 -
7. SMR Legal Fees re: Mr, Konopka Oct., 4,
2014

RESPONDENT ZUCKER EXHIBITS
A. Mr. Konopka Nov., 20, 2015-Reply Letter
to Objections of Petitioner, Oct., 28, 2015

MOVANT GRASSI EXHIBITS -
ATTORNEY FEES
MM-A * Grassi Invoice Statements May 1, -
, 2012 thru Aug., 1 2012 '
MM-B Grassi Pictures re: paper work ID
"ONLY
MM-C Grassi Pictures re: paper work .ID
! ONLY o
MM-D Grassi Facsimile June 8, 2012 & -
- June 8, 2012 Letter :

RESPONDENT 2-ZUCKER EXHIBITS-
ATTORNEY FEES

1. - RR-1 SMR Retainer Agreement re: Grassi- .
March 16, 2010 '

2. RR-2 Grassi Invoice Statement Aug., 6,
2012 thru Dec,, 1, 2014

. 3. RR-3 Grassi Aug., 21, 2014-Email Martin .
Zucker re: payment of fees :

4, RR-4 Konopka Email to Grassi, Nov., 13,
2014 re: Substitution of Attorney ID
ONLY : o
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