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NYSCEF DOC. NO. 96 RECEI VED NYSCEF: 05/26/2017
C SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY
i NS
PRESENT: ANIL C. SINGH PART 4s”
Justice
™ Index Number : 151483/2016 T
JUMA TECHNOLOGY CORP INDEX NO.
VS. MOTION DATE

ANTHONY M. SERVIDIO ET AL

SEQUENCE NUMBER : 001
DISMISS

MOTION SEQ. NO.

The following papers, numbered 1 to , were read on this motion to/for

Notice of Motion/Order to Show Cause — Affidavits — Exhibits | No(s).
Answering Affidavits — Exhibits ' I No(s).
Replying Affidavits  No(s).

Upon the foregoing papers, it is ordered that this motion is
Lecrcled 1n ot covelownd The Jta e covpeYy Mglf
CLeciaisn ool grolel -

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S):

pated: _ | X 7T OLQ < ,JS.C.

! ANIL C. SINGH
1. CHECK ONE: CASE DISPOSED "] NON-FINAL DISPOSITION
2. CHECK AS APPROPRIATE: .....cccevereererraressares MOTION IS: GEANTED [ DENIED ["1GRANTED IN PART [_]OTHER
3. CHECK IF APPROPRIATE: "] SETTLE ORDER [ 1sUBMIT ORDER

(DO NOT POST [ FIDUCIARY APPOINTMENT [ |REFERENCE
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SUPREME COURT OF THE STATE OF NEW YORK L

COUNTY OF NEW YORK: PART 45

TRUST, and ROBERT M RUBIN,
. Plaint_iffs, y

-against- -,

CAROL SERVIDIO, SOLELY IN HER CAPACITY =
AS EXECUTRIX OF THE ESTATE OF ANTHONY =

M. SERVIDIO, JOSEPH FUCCILLO, ROBERT -

THOMSON, VISION OPPORTUNITY MASTER FUND‘ :

LTD., VISION CAPITAL, ADVANTAGE FUND, LP;
VISION CAPITAL ADVISORS, LLC and NECTAR
HOLDINGS, INC, ‘

Defendants.’

HON. ANIL C. SINGH J

JUMA TECHNOLOGY CORP., MARGERY C.RUBIN -
as Trustee of RUBIN FAMILY IRREV_OCABLE STOCK N

-------- et X

_DECISION AND '

ORDER

_ h Index No
-151483/2016
: Mot. Seq. 001_, 002, 003

“TNDEX NO. 151483/ 2016

RECEI VED NYSCEF: 05/26/2017

Juma Technology Corp (“Juma”) Margery C. Rubln as Trustee of Rubm_

Family Irrevocable Stock Trust (the “Trust”) and Robert M Rubm (“Rubm”)'

(collectively, “Plaintiffs”) br1ng th1s actlon soundlng in breach of ﬁdu01ary duty and

seeks an accountrng Defendants Carol SerV1d10 solely in her capaclty as the

Executrix of the estate of Anthony M SerV1d1o (“Serv1dlo ) Joseph Fucc1llo' -

(“Fuccillo”), Robert Thomson (“Thomson”) VlSlOI‘l Opportun1ty Master Fund Ltd'

(“Master Fund”), V1s1on Capltal Advantage Fund LP (“Advantage Fund” together

with the Master Fund referred to as the “VlSlon Funds”) VlSlOI‘l Capltal Adv1sor |
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LLC (“Vision Advisor”, togetlrier with the Master Fund and Advantage Fund referred
to as “Vision Defendants”) and Nectari Holdings, Inc. (“Nectar”) (collectively,
“Defendants”) move to dismiss th-e Arnended Complaint (“Corriplaint”).. Plaintiffs
oppose.

The Complaint alleges that the Vision Defendants,are.controlling shareholders
of Juma while the Trust and Rubin are minority shareholders. It 1s also alleged that
Servidio and Thomson are directors of Juma"and Fuccillo is an officer and director
of Juma. |

The gravamen of the Coniplaint is that the Defendants breaclied their fiduciary
duties to Juma by using their, respective_positions and affiliations with Juma to
exercise complete control and _dornination-over Jurna .to' strip Juma of all itsassets. '
Juma’s assets were allegedly converted for Defendants? own use and beneﬁt and/or
for the use and benefit of other entities under Defendants’ exclusive control.

The Complaint further alleges that commencing in or aoout August 2007,
Juma, together With’an affiliate, Nectar Services Corp”.(‘fNSC”), entered into a series -

of financing arrangements with the Master Fund and Advantage Fund, pursuant to

- which Juma and NSC executed and delivered to the Funds a series of convertible

promissory notes.
Commencing in November 2017 and after’, Plaintiffs allege that the Vision

Defendants exercised complete control and domination of Juma’s affairs, including
2
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decisions made by the boardT flain_tiffs alleg¢ that the Vision Defendants insisted
that all decisions conceming: :Jj_:ima'_’fs affairs be vapprk()ved‘by their ;representative,
" Thomson and that Fuc_cilio, Servidio and chers were dir_écted to report difectly to
Thomson.
Plaintiffs contend that fol.'.lo.wi_ng the issuance of iﬁjunctive relief in a separate
action on October 20, 2012, a special méeting of the board of directors of Juma was
| convened for the purposelo'f éPPTOVing a ‘s‘trict fdfecibsure of all the éssets-ahd
property of Juma anld NSC. D_uting the special _méeting', Servidio, Fuccillo and
Thomson allegedly refused to C(')nsideerther legal options. On October 2012, the
strict foreclosure was completed .résultihg in the alleged transfer of Juma’s assets to
defendant Nectar. | 7
It is also alleged that the individual _deféndants resigned following the strict
foreclosure. On December 20’,  2012, the separate action was allegedly settled on
terms detrimental to the right’sf Qf Juma, anci for vthé sole b_eneﬁt of thq,Visiqn
Defendants; o | |
The Complaint states four causes of action. Tﬁe first ‘cause of action is for
breach of fiduciary duty agai;l_st Servidio, Fuccillo, Thomson and thé Vision
Defendants in allowing the Vi_éioh Defendants to tra.ns‘fe.:er umé’s assets to fhe Vision
Defendants. The secoﬁd cause vof action is againsfthe Vis_ion Defendants and Nectar

for an accounting and disgorgement of profits. The third cause of action 1s against
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the Vision Defenadants for mismapagern’ent of Juma’s business and affairs, waste of
its assets property and goodwill and loss of customer cohﬁdences. The fourth cause
of action is for breach of ﬁduciary ;iutics ag_'ainst.the Vision Defendants for using
their position as lender to exercise control _’ovsr- Juma, thereby acting as equity
shareholders rather than a lender. | | | |

Defendants seek dismissal sf the'c'lai_ms pursu.ant.,to CPLR 3211 (a)(1), (2),
(), 6), (1), @) B | |

Discussion

Juma’s standing to sue
Juma does not have st":an_ding to sue.
The relevant part of 8 Del, C. §510 state:s that,

If any corporation, ..., neglects or refuses for 1 year to pay the State any
franchise tax or taxes, which has or have been, or shall be assessed
against it, or which it is required to pay under this chapter, or shall
neglect or refuse to file a complete annual franchise tax report, the
charter of the corporation shall be void, and all powers conferred by
law upon the corporation are declared inoperative, unless the Secretary
of State, for good cause shown, shall have given further time for
payment of the tax or taxes or the completion of an annual franchise tax
report, in which case a certificate thereof shall be filed in the office of
the Secretary of State stating the reason therefor.

Hence, under Delaware law, a corporétioh’s_ failure to pay taxes for one year will

void its corporate charter and render inoperative all powers conferred upon it by law.

! The Vision Defendants and Thomson seck dismissal to all these sections. Fuccillo and Servidio
bring their motion to dismiss pursuant to (5), (7) and (8). '

4
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The Supreme Court of Delaware has held that pursuant to §‘5 10, a corporation “has
thereby ceased to exist and has lost ény standing to appeal and be heafd, even if

represented by counsel.” Transpolymer Industries, Inc. v. Chapel Main Corp., 1990

WL 168276, at *1 (Del.,1990)2.

A Delaware court similarly held in James v. ﬁnited Medical L.1.C, 2017 WL
1224513, at *4 (Del. Super., 201 7.') that a éorporate plaintiff had no standing to bring
a case pursuant to 8 Del. C.v§ 510 as the record ih the caée Ievstablivéhed» that the
corporate plaintiff was “void” ahd thérefdre, ;‘any statutory peribd ailowihg [the
corporate plaintiff] to bring »a suit has expifed, .and therc is no allegatidh that [the
corporate plaintiff] received an exté_hsio_n of that period.’%l

The case law relating to the issue is otherwise sparse. First State Staffing Plus,

Inc. v. Montgomery Mut. Ins. Co., 2005 WL 2173993, at *7 (Del.Ch.,2005) attempts

to distinguish Transpolymer. In First State, the: court held that references in

Transpolymer to “a void corporation. lacking standing could be considered dicta.”

However, the court also held that “Transpolymer does not require a departure from

the traditional rule that a dissolved Delaware corporation has the power to close its

affairs but not to carry on the business for which it was established.” The court went

2 Some of the cases distinguishing Transpolymer refer to it as an unpublished opinion. However,
Delaware Supreme Court Rules 14(b)(vi) & 17(a, commentary) permit citation of the Court's
unpublished orders as precedent in other unrelated cases.
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on hold that the surt brought fell “w1th1n the amb1t of w1nd1ng up its corporate

affalrs and therefore the corporate plalntlff had standlng

Here, Juma is hsted by Delaware ) Secretary of State as “V01d” as of March_

1,2014, with taxes 1n arrears of $400 231 (NYSCEF No 57) Juma does not dlspute

this fact. Moreover nor does Juma argue that 1t is brlnglng thls sult as an attempt to -

wind down its COrporate affa1r_s-.

Instead, Juma argues',that it hé_sStanding to sue Vp'ursuant to'v8 Del C. §278

which states that, -

All corporatlons whether they expire by thelr own llmltatlon or are
otherwise dissolved, shall nevertheless be: continued, for the term of 3
years from such exp1ratlon or: dlSSOlutIOIl or for such longer period as"
the Court of Chancery, shall in-its discretion direct, bodies corporate for
the purpose of prosecutlng and defendlng suits, whether civil, criminal
or administrative, by or against them, and of enabhng them gradually
to settle and close the1r busmess to dlspose of and convey the1r

stockholders any remamrng assets but not “for the purpose of
continuing the busmess for which the corporatlon was organized. -
With respect to any action, suit or proceedlng begun by or against the
corporation eithér prior to or within. 3 years after. the date of its
expiration or dissolution, the action’ shall riot abate by reason of the
dissolution of the’ corporatlon the" corporatlon shall, solely for the
purpose of such action; suit or proceeding, be_ ‘continued as a body
corporate beyond the 3-year period and until any Judgments orders or
decrees therein shall be fully executed, ‘without the necessity for any
special d1rectlon to- that effect by the Court. of Chancery . '

(emphasis added) However Juma s assertlon that it was d1ssolved and should be.

given 3 years to prosecute th1}s 'case:pursuantto §278 is .unavall_r_ng.. §278 apphes. to

corporations that “expire'by »their own ;llimitation or areioth'erWise dissolved” and not

6 .
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~ to corporations that are Void Moreoyer. 'the' DelaW‘are Code proyides for a procedure

for dissolution and the Complamt does not allege that Juma followed the procedure
Accordingly, pursuant to 8 Del C. §510 and the supportmg case law, Juma
does not have standing to br1ng t'h1s smt " The drsmrs_sal 1s w1th_out prejudice t_o Juma.

Claims brought bv the Trust and Rubln

The claims asserted agamst the Defendants have ‘als(o been brought by Rubm' v
and the Trust Since the ela1ms as.serted’ in the Complarnt belong to.the_ corporat1on?
they may only be asserted by Rub1n and the Trust derrvatrvely |

The Court of Appeals has held that “allegat1ons of mrsmanagement or
diversion of assets by ofﬁc}erslor dlre'ctt)rs'tov-thetr -o'Wn enrlchment w1thout more

plead a wrong to the corporatlon only, for Wthh a shareholder may sue derrvatwely_

but not 1nd1v1dually” Abrams V. Donat1 783 66 N Y 2d 951 953 (1985) “Fora -
wrong against a corporat1on a shareholder has no 1nd1v1dual cause of act1on though B
he loses the value of | hls'mvestment__'or: 1_ncurs.personal _lrab1l_1ty 1nf_ an effort ,to_
maintain the solvency of the Corporation”. Id; ":‘A.'co'mplaint the ial’legations of whieh |
confuse a shareholders der1vat1ve and 1nd1V1dual rrghts w1ll therefore be
dismissed.” Id. The ‘court further held that “[e]xceptlons to that rule have beenl_

recognized when the wrongdoer.'hasv-fbre‘a'ched' a -du—ty owed' to the shareholder"

independent of any duty owmg to the corporat1on wronged Id' See also : "Serino V.

Lipper, 123 AD.3d 34, 39-40 (lst Dept 2014) Yudell v. G1lbert 99 AD3d 108,
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113-15 (It Dept 2012); Lambert1 v. 30 Real Estate Corp 8 A.n.sd 2'1-'1:, 212 (Ist.
‘Dept 2004). S | .

Here, the Conlpl:aint »st.atges""that ﬁdueiary' duties' é&ed to Juma were breached.
The allegations in the Complalnt plead a wrong to the cornor‘at1onv only Rubm and-
the Trust has not alleged breach of a duty 1ndependently owed to them Therefore
the Complamt brought by Rubm and the Trust are also dlsmlssed Wlthout preJud1ce
Accordingly, it is hereby_ ‘ R |

ORDERED that -defendants.-Carol ««fS’erVidi:o.v: solel§ in-.‘her capacity' as the
Executrlx of the estate of Anthony M. Serv1d1o J oseph Fucc1llo S, V1S1on |

Opportunity Master Fund Ltd’s V1s1on Cap1tal Advantage Fund LP s, Vrs1on

Capital Advisor LLC S, Robert Thomson s and Nectar Holdmgs Inc s mot1ons to

dismiss Plaintiffs’ Amended C:omp_lam_t is granted _w1thout- pr_ejudl_cve. -

Date: May 24, 201‘7‘"':' " S o )
New York, New York - T Aml C. S@.gh__ .
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