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Defendants Robert Thomson, Vision Opportunity Master Fund, Ltd., Vision Capital
Advantage Fund, L.P., and Vision Capital Advisors, LLC (collectively, the “Vision
Defendants”) respectfully submit this Memorandum of Law in Support of their Motion to
Dismiss the Amended Complaint of plaintiffs Juma Technology Corp., Margery C. Rubin as

Trustee of Rubin Family Irrevocable Stock Trust and Robert M. Rubin (the “Rubin Plaintiffs”).

PRELIMINARY STATEMENT

This case is an action brought by Robert M. Rubin (“Rubin”), a former board member
and minority shareholder of Juma Technology Corp. (“Juma”), a void Delaware corporation,
against Vision Capital Advisors, LLC (“Vision™), an investment advisor which —through its
managed funds at the time, Vision Opportunity Master Fund, Ltd. (“VOMF”) and Vision Capital
Advantage Fund, LP (“VCAF”) (collectively the “Vision Funds”) — made a failed investment of
approximately $25 million dollars into Juma. The majority of investments by the Vision Funds
took the form of a lengthy series of structured financings, most of which were personally
approved by plaintiff Rubin in his capacity as a Juma director, a position he was given at the
request of Vision. Over the course of approximately four years, the Vision Funds provided debt
financing to Juma to assist Juma in meeting its basic operating needs and invest in its product
development.

Eventually, Vision — which itself was in the process of winding down its affairs and
liquidating the holdings of its Vision Funds — came to the business judgment that the
approximately $25 million debt it was then owed by Juma had failed to generate the desired
value and it could no longer continue to extend loans to Juma. After two periods of forbearance,

during which time neither Rubin nor any other representative of Juma was able to obtain
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alternative financing, the Vision Funds foreclosed on their secured debt in accordance with their
contractual rights, and assumed considerable losses.

Now Rubin seeks to profit from Juma’s failure at the further expense of Vision and the
Vision Funds, the entities that suffered the greatest losses in Juma’s demise. With inventive
legal arguments that accord with none of the standards of pleading, the requirements of standing,
the statute of limitations, or Juma’s signed contracts and SEC filings, Rubin comes to this Court
to complain that Juma’s failure and the Vision Funds’ losses were allegedly the fault of business
decisions by Juma’s board of directors (the “Juma Board”), on which he sat from late 2007
through the events of which he complains. Specifically, Rubin decries the decisions of every
member of the Juma Board other than himself, decisions which he conveniently recharacterizes
as breaches of fiduciary duty owed to the corporation and minority shareholders. Rubin brings
this action against other Juma Board members, Nectar Holdings Inc. (Juma’s successor), Vision
and the Vision Funds, naming, as plaintiffs, a void Juma entity, himself as a minority shareholder
and his family trust as a minority shareholder.

Juma is void and not in good standing as a Delaware corporate entity and therefore lacks
authority and standing to bring this lawsuit. Rubin has not met the pleading requirements for the
causes of action he alleges. Nor can Rubin provide the documentary evidence to support his
allegations. Moreover, Rubin has filed this suit outside the applicable three-year statute of
limitations for breaches of fiduciary duty — the gravamen of his complaint. Finally, Rubin has
failed to properly serve Robert Thomson (“Thomson”) and VOMF and therefore has not secured
personal jurisdiction over those parties.

For these reasons, the complaint should be dismissed with prejudice.

8 of 30



STATEMENT OF FACTS

Between August 16, 2007, and April 12, 2012, the Vision Funds financed Juma with an
aggregate total of $25,033,780 comprised mostly of debt and preferred equity investments.! In
connection with one of the Vision Funds’ early investments into Juma, the Vision Funds became
contractually entitled to appoint two members to the Juma Board. On November 27, 2007, the
Vision Funds exercised that right by appointing Rubin and a Vision employee, who was
subsequently replaced on the Juma Board on March 29, 2008, by defendant Thomson. See SEC
Form 8-K Report of Juma Technology Corp., dated December 5, 2007 (attached hereto as
Exhibit V-MTD-D); see also SEC Form 8-K Report of Juma Technology Corp., dated April 8,
2008 (attached hereto as Exhibit V-MTD-E). The Vision Funds’ debt investments, spanning
twenty-nine separate infusions of cash over a period of fifty-six months, grew to $19,853,780.53
in principal with $5,276,820.76 in accrued interest before the Vision Funds informed Juma that it
could no longer support Juma’s failing operations with additional loans. See Collected Juma
Promissory Notes (attached hereto as Exhibits V-MTD-Fa, Fb).

Vision made this business decision in accordance with Vision’s fiduciary duty to its own
investors. The Juma investments had proven to be a drain on the Vision Funds. Vision
determined that it could not make any additional loans to Juma and could not continue to refrain
from collecting on those loans it had made. On June 8, 2012, the Vision Funds notified Juma of
its demand for payment of all outstanding principal in the amount of $19,85 3,780.53% together
with accrued interest in the amount of $5,276,820.76, for a total debt owed of $25,130,601.29.

See Notice of Demand, dated June 8, 2012 (attached hereto as Exhibit V-MTD-J).

! In or around August 2008, VCAF purchased 22.813% of VOMF’s Juma holdings from VOMF in a secondary

transaction.
? This figure did not include the additional $180,000 10% Bridge Note issued by Juma to VOMF on April 13, 2012.
Vision first notified Juma of its default on this note in the Notice of Demand.
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After joining the Juma Board, Rubin signed nearly all of the Juma Board consents

accepting loans from the Vision Funds and approving the terms of the financing for the debt

Juma was assuming. Set forth below is a summary chart of the agreements by which Juma

accepted debt financing from the Vision Funds, with reference made to those agreements which

bear Rubin’s signature consenting on behalf of the Juma Board. See Collected Juma Board

Consents, Exhibit V-MTD-H.

DATE FINANCING BY VOMF OR VCAF SIGNED
08/16/07 | VOMF invests $5,000,000 in exchange for a $5,000,000 6% Convertible Promissory
Note and Warrants. This Note automatically converted to Series A Preferred Shares
upon the filing of the Juma Series A Certificate of Designations on 11/14/07.
11/14/07 | VOMF invests $600,000 in exchange for a $600,000 10% Senior Secured Promissory
Note secured by all assets of the Company (the “Bridge Note”) and Warrants.
11/27/07 | VOMEF agrees to invest $6,000,000 in three tranches by entering into a Note and Warrant
Purchase Agreement to purchase a series of Senior Secured 10% Convertible Notes, with
the first tranche closing immediately in exchange for a $2,500,000 10% Convertible
Note in the principal amount of $2,500,000 and Warrants. The Bridge Note issued to
VOMEF on 11/14/2007 is replaced with a new $600,000 Note in substantially the same
form as the 10% Senior Secured Convertible Notes being issued in this Financing and
becomes part of this total $6,000,000 Financing.’
03/07/08 | VOMEF invests $1,450,000 for a $1,450,000 Senior Secured 10% Convertible Note in
fulfillment of the second tranche.
06/20/08 | VOMF invests $1,450,000 for a $1,450,000 Senior Secured 10% Convertible Note in R. Rubin
fulfillment of the third tranche.
02/09/09 | VOMEF invests $1,500,000 for a $1,500,000 10% Convertible Bridge Note containing R. Rubin
provisions that automatically convert the note upon a Qualified Financing (defined as the
Company raising at least $2 million within 120 days) into the securities issued in such
Qualified Financing.
05/21/09 | VOMF invests $3,000,000 for a $3,000,000 10% Convertible Bridge Note w/ Warrants R. Rubin
which triggers the Qualified Financing as defined in the February 9, 2009 Note. The
February 9, 2009 Note in principal amount of $1,500,000 plus accrued interest
automatically converts into this financing, leaving VOMF with one 10% Convertible
Bridge Note in the principal amount of $4,542,500.*
09/24/09 | VCAF invests $1,036,280.53 for a $1,036,280.53 10% Convertible Bridge Note w/ R. Rubin
Warrants.
12/23/09 | VOMEF invests $500,000 for a $500,000 10% Convertible Bridge Note w/ Warrants. R. Rubin
01/28/10 | VOMEF invests $500,000 for a $500,000 10% Convertible Bridge Note w/ Warrants. R. Rubin
02/25/10 | VOMF invests $500,000 for a $500,000 10% Convertible Bridge Note w/ Warrants. R. Rubin
03/31/10 | VOMEF invests $2,000,000 for a $2,000,000 10% Convertible Bridge Note w/ Warrants. R. Rubin
06/25/10 | VOMEF invests $500,000 for a $500,000 10% Bridge Note w/ Warrants. R. Rubin
08/06/10 | VOMF invests $500,000 for a $500,000 10% Bridge Note w/ Warrants. R. Rubin
09/29/10 | VOMEF invests $500,000 for a $500,000 10% Bridge Note w/ Warrants. R. Rubin
11/12/10 | VOMF invests $500,000 for a $500,000 10% Bridge Note w/ Warrants. R. Rubin

3 As of 11/27/2008, Juma has an aggregate total of $3,100,000 of principal debt outstanding to VOMF.

* As of 05/21/2009, Juma has an aggregate total of $10,542,500 of principal debt outstanding to VOMF.

4
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12/30/10 | VOMEF invests $150,000 for a $150,000 10% Bridge Note w/ Warrants. R. Rubin
01/13/11 | VOMEF invests $375,000 for a $375,000 10% Bridge Note w/ Warrants. R. Rubin
03/04/11 | VOMF invests $350,000 for a $350,000 10% Bridge Note w/ Warrants. R. Rubin
04/14/11 | VOMEF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants. R. Rubin
05/13/11 | VOMEF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants. R. Rubin
06/14/11 | VOMEF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants. R. Rubin
07/28/11 | VOMF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants. R. Rubin
09/13/11 | VOMF invests $210,000 for a $210,000 10% Bridge Note w/ Warrants. R. Rubin
10/11/11 | VOMEF invests $210,000 for a $210,000 10% Bridge Note w/ Warrants. R. Rubin
11/04/11 | VOMEF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants. R. Rubin
12/09/11 | VOMF invests $220,000 for a $220,000 10% Bridge Note w/ Warrants. R. Rubin
01/11/12 | VOMF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants.

02/28/12 | VOMEF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants.’

04/12/12 | VOMEF invests $180,000 for a $180,000 10% Bridge Note w/ Warrants. R. Rubin

At the request of Rubin and perhaps others, on August 22, 2012, the Vision Funds
entered into a forbearance agreement under which Vision agreed not to take action on the
outstanding debt until September 25, 2012. In exchange, Juma agreed to provide the Vision
Funds with a continuing security interest in the form of first-priority liens on all of Juma’s assets
as collateral. See Forbearance Agreement, dated August 22, 2012 (attached hereto as Exhibit V-
MTD-K). On August 24, 2012, Thomson resigned from the Juma Board. See electronic mail of
Thomson, dated August 24, 2012 (attached hereto as Exhibit V-MTD-L).

On September 25, 2012, the Vision Funds agreed to extend the forbearance agreement
period until October 9, 2012, because no alternative financing had been secured by Juma. See
Amendment to Forbearance Agreement, dated September 25, 2012 (attached hereto as Exhibit V-
MTD-M). This second forbearance period also expired without Juma finding any new investors
or alternative financing means. A Special Meeting of the Juma Board was held on October 20,
2012, with Rubin in attendance, to discuss the impending debt foreclosure and the expected
imminent settlement of the outstanding litigation with Carousel Industries of North America, Inc.

(the “Carousel Litigation™). See Minutes of the Joint Special Meeting of the Board of Directors of

5 As 0f 02/28/2012, Juma had an aggregate total of $19,853,780.53 of principal debt outstanding to VOMF and
VCAF.

5
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Juma Technology Corp. and Nectar Services Corp., dated October 20, 2012 (attached hereto as
Exhibit V-MTD-N). At this meeting, Rubin expressed his displeasure with Vision’s plan to
foreclose on the Juma debt and stated that he intended to sue Vision. See id.

Juma underwent foreclosure on the Vision Funds’ debt at a UCC Strict Foreclosure
proceeding held on October 27, 2012. On December 31, 2012, Juma filed its last Form 8-K
Report with the Securities and Exchange Commission (the “SEC”) announcing the foreclosure
proceeding and transfer of Juma’s assets to Nectar Holdings, Inc. See SEC Form 8-K Report of
Juma Technology Corp., dated December 28, 2012 (attached hereto as Exhibit V-MTD-O).
According to the online database maintained by the Delaware Secretary of State, Juma is not in
good standing with its state of incorporation having not filed an annual report since 2011 and
owing over $400,000 in corporate taxes. See Search of Juma Corporate Status (attached hereto
as Exhibit V-MTD-P).

Plaintiffs filed an action on February 23, 2016, though no service of that complaint was
made. See Exhibit V-MTD-A. An amended complaint was filed on May 17, 2016 (the
“Amended Complaint™). See Exhibit V-MTD-B.

The gravamen of the Amended Complaint is the allegation that the Vision Funds were a
“controlling” shareholder who dominated Juma, thereby owing Juma and its shareholders a
fiduciary duty which the Vision Defendants purportedly breached with a failure to convert debt
to equity as required by the mandatory terms of the existing loans, a refusal to allow other
sources of financing to be procured from third parties, a deliberate refusal to notify Rubin of
actions being taken, and unspecified corporate waste.

No service has been attempted on VOMF. According to an affidavit of service filed by

the Rubin Plaintiffs, service was attempted on Thomson on June 17, 2016, at a business address

6

12 of 30



formerly associated with Juma and Nectar Holdings, Inc., at which Thomson did not work in
June 2016. See Rubin Plaintiffs Affidavit of Service on Defendant Thomson, filed on June 21,

2016 (attached hereto as Exhibit V-MTD-C).

ARGUMENT

L JUMA LACKS STANDING TO FILE SUIT

A corporation created under the laws of the State of Delaware has the power to “[s]ue and
be sued in all courts and participate, as a party or otherwise, in any judicial, administrative,
arbitrative or other proceeding, in its corporate name.” 8 Del. C. § 122(2). Yet, under Delaware
law, a corporation’s failure to pay taxes for one year will void its corporate charter and render
inoperative all powers conferred on it by law. 8 Del. C. § 510. A void charter deprives a
Delaware corporation of the right to sue. Transpolymer Indus., Inc. v. Chapel Main Corp., 582
A.2d 936 (Del. 1990) 1990 WL 168276, *1 (stating that such a corporation “has lost any
standing to appeal and be heard”).

A review of the records maintained by the Secretary of State of Delaware reveals that
Juma is listed as “void/ not in good standing” as of March 1, 2014, with taxes in arrears of
$400,231.54 and no annual report filed since 2011. See Exhibit V-MTD-P. With no legal status
in Delaware, Juma has no legal standing in its home state and thus cannot file suit. Accordingly,
this court has no jurisdiction to hear Juma’s suit. Therefore, pursuant to CPLR § 3211(a)(2) and
(3), all of Juma’s claims in this action must be dismissed for lack of standing and want of

jurisdiction.

II. THE AMENDED COMPLAINT FAILS TO STATE A CAUSE OF ACTION

7
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The Rubin Plaintiffs are unhappy with Vision’s business decision to cut its losses on its
$25 million Juma debt through the exercise of Vision’s contractual right, as secured creditor, to
foreclose on all of Juma’s remaining assets. In Plaintiffs’ effort to turn disappointment into a
stated case of fiduciary breaches and corporate waste, they have built their claims on a
foundation of falsehoods. Removing these falsehoods from their pleadings with incontrovertible
documentary evidence, reveals that no cause of action remains. The CPLR as interpreted by New
York courts provides relief for defendants moving to dismiss their complaints based on

indisputable factual evidence.

A. The Motion to Dismiss Standard and Applicable Law

Where plaintiffs’ claims are accompanied by unsupportable factual allegations, CPLR
3211(a)(1), permits courts to review specific documentary evidence submitted by a defendant. A
motion to dismiss based on such evidence may be granted pursuant to this section “where the
documentary evidence utterly refutes [a] plaintiff’s factual allegations, conclusively establishing
a defense as a matter of law.” Sunset Café, Inc. v. Mett’s Surf & Sports Corp., 103 A.D.3d 707,
708-09 (N.Y App. Div., 2d Dep’t 2013) (quotation marks and citations omitted) (finding a valid
lease constituted documentary evidence).

In reviewing a motion to dismiss pursuant to CPLR 3211(a)(7) for failure to state a claim,
the court must determine whether the factual allegations taken from the “four corners” of the
complaint “manifest any cause of action cognizable at law.” Richbell Info. Svcs., Inc. v. Jupiter
Partners, L.P., 309 A.D.2d 288, 289 (1* Dep’t 2003) (internal citations and quotations omitted).
Generic allegations are insufficient to sustain a cause of action. 4be v. Cohen, 115 A.D.3d 491,
491 (1" Dep’t 2014). Pleadings based on conclusory allegations are insufficient to withstand a

motion to dismiss. Carr v. Hayes, 92 A.D.3d 534, 534-35 (1* Dep’t 2012). Similar to a review
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under CPLR 3211(a)(1), in evaluating plaintiffs’ claims with the analysis prescribed by CPLR
3211(a)(7), the Court need not “accept as true legal conclusions or factual allegations that are
either inherently incredible or flatly contradicted by documentary evidence.” 1455 Washington
Ave. Assoc. v. Rose & Kiernan, 260 A.D.2d 770, 771 (3d Dept 1999) (citations omitted).
Moreover, where the claims are based on breaches of fiduciary duty, as they are here,
those claims must be pleaded with the requisite particularity under CPLR 3016(b). See, e.g.,
Palmetto Partners, LP v. AJW Qualified Partners, LLC, 83 A.D.3d 804, 808 (2d Dep’t 2011).

B. Documentary Evidence Fatally Contradicts the Amended Complaint
Mandating Dismissal Pursuant to CPLR 3211(a)(1)

Count I seeks damages from defendants for “a breach of the fiduciary duties and
obligations they owed Juma.” See Exhibit V-MTD-B, at § 57. Count II seeks a related accounting
from defendants “to recover the sums earned and received by the Vision Defendants and Nectar
beyond the amount of losses caused to plaintiff Juma by their wrongful acts and conduct.” Id, at
9 64. In Count IV, plaintiffs Margery Rubin, as trustee, and Rubin contend that defendants
breached “fiduciary obligations and duties they owed to Juma’s minority shareholders,”
rendering their minority stock holdings worthless. Id, at § 72-73. These three counts (I, II, and
IV) sound in breach of fiduciary duty. Count III alleges general corporate waste. The factual
assertions underpinning these allegations are plaintiffs’ assertions that Rubin was cut out of
decision making; the Vision Defendants were “controlling” shareholders who thus owed
fiduciary duties; that the Vision Defendants ignored mandatory conversion provisions in the debt
agreements that required the Vision Defendants to convert debt to equity; that Thomson, and
through him the Vision Defendants, thus acted in breach of fiduciary duties owed to minority
shareholders; that the Vision Defendants profited from self-dealing and/or breaches of fiduciary

duty; and that there was corporate waste.
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Documentary evidence, readily available to Rubin, clearly establishes the falsehood of
these factual assertions and ultimately proves fatal to the Amended Complaint.

1. Rubin Routinely Approved the Juma Debt Financings and Attended a
Board Meeting to Discuss the Forbearance and Foreclosure

The Rubin Plaintiffs specifically allege that the “defendants took all of the afore-
described actions without providing notice to Robert Rubin, a member of Juma’s Board of
Directors, and its sole remaining officer and director.” See Exhibit V-MTD-B, at  53. In fact,
Rubin personally approved the majority of the debt financings; signed Juma’s 10-K filing as a
Juma director; sought and received the two forbearance periods from Vision; and attended the
Special Meeting of Directors at which the settlement of the Carousel Litigation and the
impending foreclosure was discussed. See Exhibits V-MTD-H, V-MTD-1, V-MTD-K, V-MTD-M,
V-MTD-N. This undeniable evidence reflects Rubin’s awareness and approval of all the
decisions made with regard to the terms of Juma’s assumption of debt from the Vision Funds.
The evidence also establishes that Rubin was aware of the Vision Defendants’ business judgment
not to make further loans to Juma and to pursue foreclosure proceedings on the debt if Vision
could not be repaid.® In short, the evidence demonstrates that Rubin was well aware of the
impossibility of Juma’s debt position and that once Vision ceased making new loans, Vision’s
actions to foreclose under the terms of the debt financing contracts he had approved were
inevitable. He was simply unhappy that Vision was unable to extend additional loans and

exercised its contractual rights to foreclose when repayment of the debt or other financing was

¢ The contracts and promissory notes documenting Juma’s debt transactions with the Vision Defendants (Exhs. V-
MTD-Ga, Gb, G¢c and V-MTD-Fa, Fb), Juma’s year-end 2010 10-K filing with the SEC (Exh. V-MTD-I) and the
Fall 2012 forbearance agreement between Juma and the Vision Defendants (Exhs. V-MTD-K, V-MTD-M)
constitute documentary evidence pursuant to CPLR 3211(a)(1). See Bronxville Knolls, Inc. v. Webster Town Center
Partnership, 221 A.D.2d 248 (2d Dep’t 1995) (mortgage note); see also Fontanettav. Doe, 73 A.D.3d 78, 84-85 (2d
Dep’t 2010) (“judicial records, as well as documents reflecting out-of-court transactions such as mortgages, deeds,
contracts, and any other papers, the contents of which are ‘essentially undeniable,” would qualify as ‘documentary
evidence’ in the proper case.” (citations omitted)). Plaintiff Juma was a signatory to all of these documents.
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not achieved.

ii. The Vision Funds Owned Only a Small Minority of Juma Voting Shares

The Rubin Plaintiffs baldly assert that Vision wrongly exerted its power as controlling
shareholder in a Way that breached duties owed by majority shareholders to minority
shareholders. Yet as Rubin was well aware and SEC public filings demonstrate, Vision did not
hold a majority of the common shares with general voting rights. Juma’s 2010 10-K filing with
the SEC, the last 10-K filed by Juma and signed by Rubin, establishes conclusively that the
Vision Funds owned only a small minority of Juma’s outstanding common voting shares. See
Juma Form 10-K, dated March 30, 2011 (attached hereto as Exhibit V-MTD-I). Specifically, the
2010 Juma Form 10-K reveals that as of March 24, 2011, 46,468,945 shares of the common
stock were issued and outstanding. See Exhibit V-MTD-I, at cover page. According to the same
document, the Vision Funds held an aggregate of 1,116,705 or approximately 2.403% of the
common shares of Juma. See Exhibit V-MTD-I, at Item 12, Table and n. 3, 4. Accordingly,
although the loans loomed large on Juma’s balance sheet, Vision did not own a majority of
common shares entitled to vote and thus could owe no fiduciary duties to minority shareholders.

iil. Juma Incorrectly Contends that Vision Failed to Convert Debt to Equity
When Mandatory Conversion Features Required Vision to Do So

The Rubin Plaintiffs again baldly and incorrectly state that the Vision Funds did not
convert debt to equity when Vision was required to do so by mandatory conversion terms in the
notes. In fact only some of the loan notes contained a mandatory conversion feature and, for
those, mandatory conversion was triggered only upon Juma obtaining “qualifying financing”
within the specified time period set forth. The notes and financing agreements conclusively

establish that no event during Vision’s financing of Juma required the Vision Funds to convert

its Juma debt to equity.
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Certain of the other Juma notes contain terms permitting Vision to elect to convert its
debt to common voting shares at Vision’s discretion. Yet even these permissive conversion
terms contain clearly stated “blocker” provisions ensuring that the Vision Defendants’ aggregate
common stock holdings could never “exceed 4.99% of [Juma’s] total common shares
outstanding, provided that this restriction on conversion can be waived at any time by the funds
on 61 days’ notice.” See Exhibit V-DTM-I, at Item 12, Table and n. 3 & 4).

This documentary evidence conclusively establishes that no mandatory conversion terms

ever obligated Vision to convert its debt to equity.

iv. Thomson Resigned from the Juma Board Prior to the October 20, 2012,
Special Meeting and Foreclosure Sale

The Rubin Plaintiffs complain that defendant Thomson breached his fiduciary duty as a
member of the Juma Board. Yet they can point to no action Thomson took as a director with
which the Rubin Plaintiffs even disagreed, let alone one which could be characterized as a breach
of fiduciary duty.

As noted above, Rubin became a Juma director in November 2007 and thereafter
routinely approved Juma’s debt financing transactions with the Vision Defendants. Defendant
Thomson served on the Juma Board between March 29, 2008, and August 24, 2012, resigning
more than two months before the foreclosure sale. Because Rubin personally signed Juma Board
consents relating to the majority of the debt agreements with the Vision Funds, and Rubin can
point to no evidence he ever voted against the issuance of additional notes, the Plaintiffs can
point to no facts supporting the allegation that Thomson breached any fiduciary duties

concerning these notes or the foreclosure. While Thomson served on the Juma Board, Thomson

’ The Amended Complaint makes no allegation whatsoever that the Vision Defendants ever gave such a 61-day
notice or that they even intended to exercise their permissive conversion rights and exceed the 4.99% blocker.
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was one of five directors,® was known to be an employee of Vision, and executed the same Juma
Board consents Rubin did, evidencing the acceptance of the Juma debt financings.

Moreover, since Thomson was not on the Juma Board during the two periods of
forbearance when new investors could have been procured for Juma, he had no opportunity to
vote against any planned new investments. Finally, Thomson was not a member of the Juma
Board during its Special Meeting on October 20, 2012, or when the strict foreclosure proceeding
was undertaken by the Vision Funds on October 27, 2012. Based on these facts, the Rubin
Plaintiffs cannot allege any factual scenario whereby a fiduciary duty owed by a director was
breached in connection with the loans, a failed search for alternate financing, or the strict

foreclosure.

V. Prior to the Foreclosure Juma Had a Negative Net Asset Value Because Its
Debt Dwarfed Its Assets

The Amended Complaint alleges that “as a direct and proximate result of the afore-
described strict foreclosure of all of the assets ... of plaintiff Juma by the Vision Defendants,
plaintiff Juma was rendered worthless.” Exhibit V-MTD-D, at 49. However, the contents of
Juma’s last 10-K filing, and the explicit terms of the forbearance agreement, conclusively
establish that Juma had no net asset value at the time of the foreclosure sale. Specifically, Juma
stated in its last 10-K that it “had total current assets of $2,419,689, and total current liabilities of
$23,280,431, resulting in a current working capital deficit of $20,860,742.” See Exhibit V-MTD-
I, at Item 7. Juma’s 10-K further reflects total assets of $3,452,254 against total liabilities of
$23,280,431 at year-end 2010. See Exhibit V-MTD-I at Item 7.

Similarly, the foreclosure sale was predicated upon Juma’s failure “to pay in full the

outstanding principal balance of the Obligations in the aggregate principal amount of

% On February 1, 2012, Ken Archer resigned from the Juma Board, leaving four Juma Board members. With
Thomson’s resignation on August 24, 2012, three Juma Board members remained, including Rubin.
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$20,033,780.53 together with all accrued interest thereon, in the aggregate amount of
$5,318,525,33, in each case through June 15, 2012.” See Exhibit V-MTD-K, at § 1.2(b) & Exh.
B. With the exception of a passing reference to Iroquois Capital, at I 36, the Amended
Complaint points to no specific proposal and contains no allegations concerning a third party
offering terms on alternative financing - let alone one of sufficient size to extinguish Juma’s debt
to Vision and prevent the foreclosure. Nowhere does the Amended Complaint allege that Juma
had a positive net asset value at the time of the foreclosure sale. Applying the standard of CPLR
3211(a)(1) and the documentary evidence described above and submitted as Exhibits, there is no
factual basis left supporting the Amended Complaint’s assertions of breaches of fiduciary duties
owed to Juma by defendant Thomson, Vision or the Vision Funds; or failure to comply with
mandatory conversion procedures in the loan notes. Accordingly, the complaint should be

dismissed in its entirety

C. The Complaint Fails to State a Cause of Action and Should Be Dismissed
Pursuant to CPLR 3211(a)}(7)

As noted, “[a] cause of action sounding in breach of fiduciary duty must be pleaded with
the particularity required by CPLR 3016(b),” Palmetto Partners, L.P, 83 A.D.3d at 808, and
courts may look beyond the four corners of the complaint to consider whether there is a factual
and legal basis for the allegations made therein.

First, even looking beyond the falsity of the allegation that Vision was a majority
shareholder, the Rubin Plaintiffs have failed to allege any specific facts sufficient to establish
that the Vision Defendants dominated or controlled Juma. Allegations of control by a minority
shareholder are not properly or adequately pleaded when they are conclusory, rather

the Complaint must contain well-pled facts showing that the minority stockholder

® The foreclosure aggregate principal figure is larger than the 19,853,780.53 cited in the facts above because it
includes the $180,000 Note referenced in footnote 2, supra.
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‘exercised actual domination and control over ... [the] directors.’
In re Mortons Group, Inc. Shareholders Litigation, 74 A.3d 656, 664-65 (Del. Ch. 2013)
(citations omitted) (“the minority blockholder’s power must be “so potent that independent
directors ... cannot freely exercise their judgment, fearing retribution” from the controlling
minority blockholder.”); Thermopylae Capital Partners, L.P. v. Simbol, Inc., C.A. No. 10619—
VCG, 2016 WL 368170 at *13 (Del. Ch. 2016) (“As the Complaint is silent as to the relationship
between the Series A and other classes of stock, and to the voting rights of each, there is no
allegation or reasonable inference that MDV was a majority stockholder.”). The Amended
Complaint’s conclusory allegations, generally, that the Vision Defendants “insisted that plaintiff
Juma comply with the directives of the representative, defendant Thomson,” Exhibit V-MTD-B,
at § 33-35, are wholly inadequate. Thomson was not on the Juma Board during the periods of
forbearance or at the time of the strict foreclosure. There is no mechanism alleged by which one
director who left the board before the complained-of events could dominate the remaining board
members. Further, the documentary evidence establishes plaintiff Rubin’s routine approval of
Juma’s key financing transactions. “The absence of dissent by plaintiffs’ own board
representatives substantially discredits their after-the-fact charges that their fellow directors acted
with disloyalty or in bad faith.” Odyssey Partners, LP v. Fleming Companies, Inc., 735 A.2d
386, 406 (Del. Ch. 1999) (citing Nebenzahl v. Miller, Del. Ch., C.A. No. 13206, Steele, V.C.,
1996 WL 494913 *5, mem op. at 12 (Aug. 26, 1996).

Similarly, the Amended Complaint’s unspecified allegation of corporate waste is
insufficient and defective. A properly pleaded corporate waste claim must allege a transaction
that was

“so flawed that no disinterested person of right mind and ordinary business judgment
could think the transaction beneficial to the corporation” in order to survive a motion to
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dismiss.

In re Fedders North America, Inc., 405 B.R. 527, 549 (Bankr. D. Del. 2009) (citations omitted)
(“if, under the facts pled in the complaint, ‘any reasonable person might conclude that the deal
made sense, then the judicial inquiry ends.””). Even taking as true the Amended Complaint’s
allegation that the Vision Defendants’ conduct amounted to “meddling and interference,” Exhibit
V-MTD-B, at ] 29, the Amended Complaint utterly fails to describe any corporate waste. Rather,
the documentary evidence establishes that plaintiff Rubin repeatedly approved of Juma’s key
financing transactions and that the debt incurred allowed Juma to operate.

The Amended Complaint inadequately pleads plaintiffs’ claims for an accounting of
profits earned after the foreclosure sale by the successor entity. The Amended Complaint wholly
fails to allege that Juma had any positive net equity value at the time of the foreclosure sale. The
absence of any Juma net asset value is fatal to plaintiffs’ demand for an accounting. Reviewing a
foreclosure sale of assets of a company with a negative net asset value, the Delaware Chancery
Court stated, “if the net asset value of ABCO was zero or less than zero, there would be no
material non-prorata distribution and the directors’ conduct would be understandable in terms of
their fiduciary duties.” Odyssey Partners, LP, 735 A.2d at 407. Or, stated more plainly, when a
corporation has no net equity value, all the shareholders get wiped out — equally. Similarly,
because plaintiffs can claim no interest in the collateral assets that were the subject of the
foreclosure sale, they are entitled to no accounting with respect to the subsequent performance or
use of those assets.

Nor does the Amended Complaint adequately state a claim of breach of fiduciary duty by
Thomson. Thomson’s appointment to the Juma Board is referenced in the Amended Complaint,

but such an appointment does not establish a breach of any fiduciary obligation by Thomson or
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the other Vision Defendants. Nor does it even establish that Thomson had a conflict of interest
or lacked independence. See Citron v. Fairchild Camera & Instrument Corp., 569 A.2d 53, 65
(Del. 1989); see also Harbor Fin. Partners v. Huizenga, 751 A.2d 879, 893 (Del.Ch.1999).
Thomson resigned from the Juma Board on August 24, 2012, and thus was no longer a voting
director at the time of the Juma Board special meeting on October 20, 2012. The Amended
Complaint’s allegations do not recite any sufficient facts to infer that defendant Thomson
breached any owed duty, and, as noted above, he voted in accord with plaintiff Rubin while he
was one of the four, and at times five, members of the Juma Board.

Remarkably, the Amended Complaint does not make a single sufficient allegation that
the Vision Defendants were interested or controlling parties in the October 2012 foreclosure sale
transaction. Under Delaware law, the foreclosure sale was not a negotiated transaction under
which the Vision Defendants owed fiduciary duties to Juma. Because the Vision Defendants
acted in their capacity as creditors and invoked a statutory process in the foreclosure sale, the
sale imposed no fiduciary duties. Odyssey Partners, LP, 735 A.2d at 414 (finding no fiduciary
duties to the corporation “or its minority shareholders to bid or pay a ‘fair price’ at the
foreclosure sale”) (citations omitted). Hence, the Amended Complaint purports to allege that
defendants carried fiduciary obligations in connection with the foreclosure sale that simply do
not exist. The Amended Complaint’s claims relating to the foreclosure sale should be dismissed.

Finally, the documentary evidence bars plaintiffs’ minority shareholder claim. Under
Delaware law, a shareholder owes a fiduciary duty to the minority stockholders when it owns a
majority interest in or exercises control over the corporation. See lvanhoe Partners v. Newmont
Min. Corp., 535 A.2d 1334, 1344 (Del. 1987). The scope of the duty is very narrow, however:

under well-settled Delaware law, majority stockholders breach their fiduciary duties to minority
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stockholders only where the majority stockholder has taken action that has enriched themselves
at the minority stockholders’ expense. See, e.g., Thorpe v. CERBCO, Inc., Civ. A. No. 11713,
1993 WL 443406, at * 7 (Del. Ch. 1993). The documentary evidence establishes that the Vision
Defendants were themselves minority shareholders and that they did not exercise control over
Juma. Further, in order to state a minority shareholder claim, the Amended Complaint would
have to allege that the Rubin Plaintiffs’ equity holding was treated differently than the Vision
Defendants’ equity position. The Amended Complaint fails to allege that Juma had a positive
net asset value at the time of the foreclosure sale, which is fatal to this claim. With no positive
net asset value, there could be no equity value left over after the foreclosure sale and therefore no
shareholder distribution through which a majority shareholder could cheat the minority
shareholders.

Based on the foregoing, the Amended Complaint fails to state a claim and must be
dismissed.
III. DEFENDANTS EXERCISED THEIR BUSINESS JUDGMENT IN NOT MAKING

ADDITIONAL LOANS AND FORECLOSING ON THE JUMA DEBT

At its core, the Rubin Plaintiffs complain that Vision ceased making loans and exercised
its contractual rights to foreclose on Juma’s delinquent debt and transfer assets to Nectar
Holdings, Inc. (“Nectar”). However, under Delaware law, the Juma Board, Vision and Thomson
are entitled to the presumptive application of the business judgment rule. That rule “is a
presumption that in making a business decision the directors of a corporation acted on an
informed basis, in good faith and in the honest belief that the action taken was in the best
interests of the company.” Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) (citations omitted).

The rule protects directors’ “decisions so long as there exist ‘a business decision,
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disinterestedness and independence, due care, good faith and no abuse of discretion and a
challenged decision does not constitute fraud, illegality, ultra vires conduct or waste.” Robotti
& Co., LLC v. Liddell, C.A. No. 3128-VCN, 2010 WL 157474 at *11 (Del. Ch. Jan. 14, 2010)
(citations omitted).

Procedurally, the plaintiffs have the burden to plead facts sufficient to rebut that

presumption. On a motion to dismiss, the pled facts must support a reasonable inference

that in making the challenged decision, the board of directors breached either its duty of
loyalty or its duty of care. If the plaintiff fails to satisfy that burden, “a court will not
substitute its judgment for that of the board if the ... decision can be ‘attributed to any
rational business purpose.”
Gantler v. Stephens, 965 A.2d 695, 706 (Del. 2009) (citations omitted). On a motion to dismiss,
the standard of review under the business judgment rule is the most difficult for a complaint to
survive. See eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 36 (Del. Ch. 2010) (“review
is deferential”).

The Rubin Plaintiffs can have no serious quarrel with the business judgment of Thomson
or the other directors on the Juma Board while Vision was extending loans since Rubin
consented to these and has offered no evidence of a Juma Board split on such votes. Prior to the
October 2012 board meeting that approved the foreclosure sale, the Juma Board, including
plaintiff Rubin acting as a Juma director, repeatedly voted unanimously to approve the Juma
management’s decisions in conducting the affairs of Juma. Not surprisingly, courts have applied
the business judgment rule when asked to review director conduct after such board unanimity
noting “[t]he absence of dissent by plaintiffs’ own board representatives substantially discredits
their after-the-fact charges that their fellow directors acted with disloyalty or in bad faith.”
Odyssey Partners, LP, 735 A.2d at 406 (citing Nebenzahl v. Miller, Del. Ch., C.A. No. 13206,
Steele, V.C., 1996 WL 494913 *5, mem op. at 12) (Aug. 26, 1996) (unanimous vote of both

interested and disinterested directors entitles board to the benefit of the business judgment rule).
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The complained-of action was the decision to foreclose on Juma’s debt, as discussed in
the October 20, 2012, Special Meeting and the agreement of the other directors to proceed with
that process. Amended Complaint, Exh. V-MTD-B at 9 44-46. Given the insurmountable debt
and insolvency Juma faced, the strict foreclosure and transfer of Juma’s remaining assets was a
reasonable business strategy of the Juma Board.

Indeed, the Rubin Plaintiffs have described the direction in which fiduciary duties ran at
the point of Juma’s insolvency exactly backwards. While Juma was insolvent, Rubin, as a Juma
director, owed fiduciary duties to Vision and the Vision Funds as creditors. Quadrant Structured
Prods. Co., Ltd. v. Vertin, 115 A.3d 535, 546-47 (Del. Ch. 2015) (directors of insolvent firm
“owe fiduciary duties to the corporation for the benefit of all of its residual claimants, a category
which now includes creditors” (citations omitted)); see also N. Am. Catholic Educ. Programming
Found., Inc. v. Gheewalla, 930 A.2d 92, 101 (Del. 2007) (“the creditors of an insolvent
corporation have standing to maintain derivative claims against directors on behalf of the
corporation for breaches of fiduciary duties.” (citations omitted)). The end result was that $25
million in Juma debt was extinguished, and some employees of Juma continued operations
through the Nectar successor in interest. The Rubin Plaintiffs have offered no other viable
business judgment, let alone a factual basis, as to why the decision to foreclose would violate the
Robotti standard.

The Plaintiffs have offered no factual basis or particularized allegation sufficient to
overcome the presumption that the Board decision falls within the application of the business

judgment rule. Accordingly, the complaint should be dismissed on this basis.

IV. EACH OF PLAINTIFFS’ CLAIMS IS BARRED BY THE STATUTE OF
LIMITATIONS
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The first, second, and fourth causes of action in the Amended Complaint sound in
breaches of fiduciary duty. In Delaware, the statute of limitations for breaches of fiduciary duty
is three years. 10 Del. C. § 8106; see Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 860 A.2d 312,
319 (Del. 2004); In re Tyson Foods, Inc., 919 A.2d 563, 584 (Del Ch. 2007). The accounting
claim in Count III which seeks to tally the scope of the monetary damages owed is similarly
governed by Delaware’s three-year statute of limitations. See Artesian Water Co. v. Lynch, 283
A.2d 690, 692 (Del Ch. 1971).

Although Delaware law governs the application of the statute of limitations, New York
similarly applies a three-year statute of limitations to actions involving money damages for a
breach of fiduciary duty, see Kaufman v. Cohen, 307 A.D.2d 113,118 (1* Dept. 2003); Yatter v.
William Morris Agency, Inc., 256 A.D.2d 260, 261 (1* Dept. 1998), and to incidental claims for
accounting. See Abrams v. Rogers, 195 A.D.2d 349, 349-50 ( 1% Dep’t 1993); Cadwalader,
Wickersham &Taft v. Spinale, 177 A.D.2d 315, 316 (1* Dept. 1991).

More than three years has expired since the complained of foreclosure action on October
27,2012 and the filing of the original complaint on February 23, 2016. The delay in filing is
particularly inexplicable since at the Special Meeting on October 20, 2012, Rubin stated that he
intended to sue Vision because of the Juma Board’s agreement to the strict foreclosure. Having
waited until February 23, 2016 to file a summons and complaint, the Rubin Plaintiffs have
delayed longer than the law allows. The Vision Defendants are entitled to the protection of the
statutes of limitation, which codify the public policies of “finality, certainty and predictability
that [our] contract law endorses.” Deutsche Bank Nat. Trust Co. v. Flagstar Capital Markets

Corp., _N.Y.S.3d _(App. Div. 1 Dep’t August 11, 2016), 2016 WL 4299586 (citing ACE
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Sec. Corp. v. DB Structured Products, Inc., 25 N.Y.3d 581, 593 (2011)). The Amended

Complaint must be dismissed with prejudice pursuant to CPLR § 3211(a)(5).

V. PLAINTIFFS FAILED TO SERVE THOMSON OR VOMF

Plaintiffs are required by CPLR 306-b to serve a summons and complaint within 120
days of the commencement of an action. The action was commenced with the filing of the
original complaint on February 23, 2016, requiring service by June 22, 2016.

Plaintiffs have apparently not even attempted service of the Amended Summons and
Complaint on VOMF. Plaintiffs have attempted service on Thomson on June 17, 2016, by
serving papers at 154 Toledo Street, Farmingdale, NY, a property formerly associated with Juma
with which Thomson — who is being sued in his capacity as a former Juma Board member —
had no personal or professional affiliation in June 2016. See Affidavit of Thomson and Exhibit V-
MTD-C. Accordingly, there could be no authorized representative listed in CPLR 311 (a)(1)
who could have accepted service for Thomson at that address.

Moreover, although defendants VOMF and Thomson may have learned of the action
through the court filings and from other defendants, such notice “does not bring a defendant
within the jurisdiction of the court.” Gustaff'v. Marathon Healthcare Corp/ Monarch Staffing,
22 Misc. 3d 1105(A), N.Y. Slip Op. 50020(U), 2009 WL 55009 at *4 (2009) (citing Macchia v.
Russo, 67 N.Y.2d 592, 595 (1986)).

Nor should the plaintiffs be afforded an additional opportunity to serve the Original or
Amended Complaint because they cannot show good cause for the failure to attempt service of
the Original Complaint on either VOMF or Thomson and for the improper service of the

Amended Complaint on Thomson only. See Henneberry v. Borstein, 91 A.D.3d 493, 496 (1
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Dep’t 2012). Such lack of diligence cannot be rewarded with the extraordinary remedy of
another chance at personal jurisdiction over a defendant.

Moreover, as the statute of limitations has already expired, the dismissal must be, with
prejudice. Khedouriv. Equinox, 73 A.D.3d 532, 533 (1" Dep’t 2010) (“since plaintiff failed to
... effectively serve defendant ... , the predicate action could not be revived under CPLR 306-b
since the statute of limitations had expired”); see also Hambic v. McHugh, 289 A.D.2d, 290, 291
(2™ Dep’t 2001). Accordingly, pursuant to CPLR § 3211(a)(8), the actions must be dismissed

with prejudice as to Thomson and VOMF.
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CONCLUSION

Based upon the foregoing and the accompanying Affidavit of Cynthia M. Monaco, Esq.,
dated August 19, 2016, and the exhibits attached thereto, the Affidavit of Robert Thomson, dated
August 19, 2016, and the exhibits attached thereto, and all of the papers and proceedings had
herein, the defendants respectfully request, pursuant to CPLR §§ 3211(a)(1), (2), (3), (5), (7) and
(8), that the Court enter an order (i) dismissing the Amended Complaint with prejudice against
defendants Vision Opportunity Master Fund, Ltd., Vision Capital Advantage Fund, L.P., Vision
Capital Advisors, LLC and Robert Thomson and (ii) for such other and further relief as the Court

deems just and proper.

Dated: August 19,2016 LAW OFFICES OF CYNTHIA M. MONACO

Cynthia M. Monaco

551 5" Avenue, 31* Floor

New York, NY 10176

(212) 390-0910
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THE LAW OFFICE OF KEIR N. DOUGALL, P.C.
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