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NYSCEF DOC. NO. 34

AMENDED OPERATING AGREEMENT
OF
268 WEST BROADWAY, LLC

TEIS OPERATING AGREEMENT (the “Operating Agrecament”) of 268 West
Broadway, LLC {the “Company") Amended as of August , 2011, is eniered into by rhe
Company, the persons identified on Schednle A hereto as the Class A members of the Company
(the “Initial Cinss 4 Members™ and together with any Persons who subsequently acquire Class
A Inerests, the *Closs 4 Members™), the persan identified on Schedule -1 hereto as the Class B
member of the Company (the “Initinl Class B Member” and together with any Persons whe
subsequently acquire Class B Interests, the “Class B Afenchers™), the person identified on
Schedule A hereio as the Class C member of the Company (the *Initial Class € Member* and
together with any Persons who subsequently acquire Class C Intevests, the “Class C ifembers™),
and the person ideniified on Schedule A hereto as the Class D member of the Company (the
*Initial Class D Mezber” and together with any Persons who subsequenily acquire Class D
Inlerests, the “Closs D Members’), on Schedule A hereto as the Class E members of the
Company (the “Inirial Class £ Members™ and together with any Persons who subsequentiy
acquire Class E Interests, the “Closs E Members™); and in considererion of the covenants,
conditions and agreements contained herein, the parties hereto hereby sgree as follows:

WHEREAS, the Company was formed under the New York Limited Liabilipy
Company Law (the “4cr™) upon the filing, on November 23, 2008, of its Articles of Organization
with the New York Secretary of State (the “Secreiary of Srore”) pursusni o Seciion 203 of the

Act; and

WHEREAS, the Initial Class A Members, the Initizl Class B Member, the Initial
Class C Member, the Initial Class D Member, and the Initial Class E Mamber (collectively, the
“Initial Members™) have made = capital contribution to the Company in exchange for the Units

set forth on Sehedrle 4; and

WHEREAS, the parties desire 1o set forth rheir agresment with respect to {a) the
business of the Company, {b) the conduct of the Company’s affairs, and (c) the rights, powers,
preferences, limitations and responsibilities of the Members of the Compsany;

NOW, THEREFORE,

ARTICLE 1.
ORCANIZATION OF THE COMPANY i

1.1 Fornmaiion.

The Company is a limited lability company crganized urder the provisions of the
Act. The Articles of Organization (the “Certificate™) were filed on November 25, 2008 with the
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Secretary of Staie of the State or New York., The Company wis formzd hpon the issuance by
Secreiary of State of the State of New York of the Certificate for the Company.

1.2 Name.

The name of ihe Company is, and the business of the Company shall be
conducted under the name of, “268 West Broadway, LLC.” The name of the Company may be
changed from time io time by amendment of the Certificate. [f the Company doas business under
a name other than the name set forth in the Articles of Organization (such other name being
referred 10 as an “Assumed Nome?), the Company shall comply with the requirements of the {aw
of Siate of New York regarding doing business under any name other than a real name.

1.3 Term.

The Company shall continue in existence in perpemity or until the earfier
termination of the Company pursuant to the provisions of this Operating Agreement.

1.4 Purpose.

The Company is organized to open and operate a restaurani (the “Restaurant™) in
New York City (the *Business™), and to engage in any other businesses in furtherance of such
Business that-may bz undertaken by limited liability companies under the Act.

1.5 Offices.

The Company's principal place of business shall be located 2t & York Streel, New
York New York 10013 —A—Mitchell-Greene-Rebinsern-Sros Leinvwand-Groera-Cenpvese A
3 AsparicasrMew-Yorls-NV13185 or such other place detenmined
from ume to time oy the Board. The Company may have such oiher business offices within or
without the State of New York as determined from time to time by the Soard.

1.6 Qualification in Other Jurisdictions.

The Company shzll be qualified or registered to do business in any jurisdiction in
which the Company transacts business and in which such qualificarion or registration is required
by law or deemned advisable by the Company. The Secretary of the Company, 35 an authorized
person within the meaning of the Act, shall execute, deliver and file any eertificates (and any
amendments and/or restatemants thereof) necessary for the Company to gualify 1 do business in

any such jurisdiction.
1.7 Fiscal Year.

The fiscal vear of the Company (the *Fiscal Y20r"; shall end on the 31st day of
December in each vear. The Company shall have the zame iiscal vear for income tax and for
financial and sccounting purposes.

e
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ARTICLE II.

DEFINITIONS

When vsed in this Operating Agreement, ihe {ollowing terms shall have the
respective meanings assigned to them in this Article or in 1he Secrions referenced below:.

“dcepuniine Peried” The initial “Aeconmiing Period™ shall be deemed 10 have
commenced as of the dare hereof. Each subsequent “Accosmting Period” shall commence
immediately gfter the closz of the next preceding “dccoanting Perivd”. Each “dccounting
Periad” shall close ar the close of business on the first to occur of (i) the last day of & fiscal year
of the Company, (ii) the date of the Company's liquidztion provided that en Accounting Period
may be subject to earlier isrmination by virtue of changes in the Members or their Capital
Conuribution as determined by the Board with consuhation with the Cornpany’s accountant,

*4cf™ means the New York Limited Liability Company Law, as amended from
Lime to time.

“Adiusted Book Value” with respect 1o any Company property means the
adjusted basis of such property for federal income 1ax purposes unless such properly has been

contributed to the Company, in which event it shall mean the Fair Markei Value of such property
at the date of contribution minus all Depreciation taken with respact to such property.

“Adinusted Copital Acconnt™ means, with respect to apy Member, such Member's
Caphal Account, increased for the amount such Member is deemad obligated i restore pursuant
to (A) the penultimate sentences of Treasury Regulations Saction 1.704-2(g)(}) end 1.704-2(i)(5)
and (B) Treasury Regulations Sections 1.704-1(b)(2)(i1)(c), a5 of the end of the Company's Fiscal
Year or other applicable peripd, and reduced for the items described in Treasury Regulations

Sections 1.704-1(bY}(2)(iY(d)(4}, (5) and (6).

“4filinte™ means, with respect 10 any specifiad Person, a Person that directly or
indirectly, through one or more intermediaries, controls, is cantrolled by, or is under common

control with, the Person specified.

“Allocation Reculations” means Treasury Regulatton 1.704-1(b), Treasury
Regulation 1.704-2 and Treasury Regulation 1.704-3 (including tempovary regulations), as such
regulations may be amended and in eﬁ'ect from time to fime and any corresponding provisions of

succeedmg regulations.

“Assignge” means a person to whom an Inierest has been wansferred in a8 manner
permined under this Operating Agreement, and who thereby has an imeres: in the Company
equivalent to that of a Member but (i) limited to the rights and eblizations appurtenant w0 an
Interest to share i the aliocations and distributions, including liquidating distributions, of the
Company, and (ii) otherwise subject 10 the limitations under the Act on the rights of an assignee.

“dvailablz Cashi” means the cash of the Compaay available for distribution from
any source to the extent not reasonably required for curreni or anticipated future expenses

;00407032.D0C6!
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(including Guaranteed Payments), obligations or reserves or the funding of any anticipated
investmentis by the Company.

“Board” means the Board of Managers as described in Section 3.1 of this
Operating Agreement.

“Capiial Accoun’ means the account established and mainiained for each
Member in the manner described in Section 4.5,

“Capital Contribution” means the amount of cesh or other comsideration
contributed to the Company by each Member in exchange for its Interest.

*Change of Control” means any of the following: (i) the Transfer of shares (or
other equity securities) of a Corporate Member, (ii) the issuance of equity or other voting
intzrests of a Corporate Member, {i1i) any agreement to effect such & transaction or event and (iv)
the death of any person who controls 8 Corporate Member; provided, however that any Transter
in accardance with Seetion 6.2 hereof shall not be a Change of Conirol.

*Class A Inleresr” means the Interest of a Class 4 Member.

*Class A Interest Percentage™ means as o a Class A Member, the percentage
arrived at by dividing the number of Class A Units held by such Class A Member as of the date
such Class A Interest Percenmtape is measured by the totzl number of Class A Units held by all
Class A Members as of such date.

“Class B Inzerest” means the Interest of a Class B Member.

“Cless B Inlerest Percenage™ means as to a Class B Membey, the percentage
arrived at by dividing the number of Class B Units held by such Class B Member as of the date
such Class B Interest Percentage is measured by the rots] number of Class B Units held by all
Class B Members as of such date.

“Class € Inderest” means the Interest of a Class < Member.

“Class C Interesi Percentage™ means as 1o a Class C Member, the percentage
arrived a1 by dividing the number of Class C Units held by such Class C Membzr as of the date
such Class C Interest Perceniage is ' measured by the wial number of Class C Units held by all
Class C Members as of such date.

L

“Class D Inierest” means the Inierest of a Class D Member.

“Cless D Interest Percentaoe™ means as 1o a Class It Mzmber, the percentage i
arrived at by dividing the number of Class D Units hald by such Class D Member as of the date :
such Class D Interast Perceniage is measured by the total number of Cless & Units held by all

Ciass D Members as of such date.

“Closs E Intzrest” means the Interest of & Class E Member.

LHMpTE2. D00 6!
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“Class E Interest Percentgge” means as to a Class E Member, the percéntagc
arrived at by dividing the number of Class E Units held by such Class E Member as of the dare
such Class E Imierest Percentage is measured by the total aumber ov Class E Units held by. al]

Class E Members as of such date.

“Cpde” means the Internal Revenue Code of 1986, as amended and in effect from
time to time. '

*Company” means 268 West Broadway, LLC, a limited liability company
organized under the laws of the Stete of New York.

“Confidential Information™ means any lists of persons and sddresses, and the
names and addresses thereon, and any and all other matiers of a iechnicai netore, including
without limitaiion, wade secrets, systems, sofiware and hardware, technigues, copyrighted
matters, patented or patentable inventions, plans, business methods, drawings, dara, tables,
calculations, documamis or other paperwork and computer programs, and matiers of a business
nature, including without limitation, business and marketing plans, dealings, arrangements,
objectives, locations, client information (including names and addresses), plans for future
development, information about costs, profits, pricing policies, markets or ssles and any othar
information of a similar nature not available 1o the generzl public,

“Control” shall mean the power to direct the management and policies of such
Persan directly or indirectly, by or through stock ownership, agency or otherwise, or pursuant fo
or in connection with an agreement, arrangement or understanding (written or oral) with one or
more other Persons by or through stock ownership, agency or otherwise (provided, however, that
the owner of 2 majority of the voting equity of a Person shall be deemed jo coniro] that Person;
and provided, further that more than one person may conmol & particular Person}; and the terms
*controlling” and “controfled” shall have meanings correlative to the foregeing.

YCorporate Member™ means any Member who is not a nahural person or a trust.

“Deprecigtion” means, for each Fiscal Year or other period, an amount equal o
the depreciation, amortization, or other cost recovery deduction allowed o7 allowable for federal
income 1ax purposes with respect to an asset for such Fiscal Vear or other period; provided.
however that, except as otherwise provided in Treasury Regulations Section 1.704-2, if the Gross
Asset Value of an assei differs from its adjusted basis for federal income tax purposes st the
beginning of such Fiscal Year or other periad, Depreciation shall be an amoent which bears the
same ratio to such beginning Gross Asset Value as the federa) imcome tex depreciation,
amortization, or other cost recovery deduction for such Fiscal Yesr or other period beass to such
beginning adjusied 1ax basis; provided, further, thai if the adjusted basis for federal income tax
purposes of an asset al the beginning of such Fiscal Year or other perivd is zero, Depreciation
shall be determined with reference 1o such beginning Gross Aszer Valuz using any reasopable
method selected by the Board.

“Foir Maorke! Vaiue” means the valué of an asser in question, as reasonably
determined by ihe Board.

100407953, DOUE)]
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“Gross Asset Value™ means, with respect @ any asser of the Company, such
assel’s adjusted basis for federal income tax purposes, except as follows:

(a)  the initial Gross Asset Value of any asse: contributed by a Member
1o the Company shall be the gross fair market value of such asset {computed withour
taking Section 7701{g) of the Code into account) without reduction for liabilities, as
determined by the contributing Member and the Company;

(b)  if the Board reasonably determines that an adjusument is necessary
or appropriate to reflzci the relative economic intzrests of the ivlembess, the Gross Assal
Values of all Company assets shall be adjusted in accordance with Treasury Regulations
Sections 1.704-1{b)(2)(iv)(F) and (g) to equal their respective gross fair market values,
withow reduction for liabilities, as reasonably deiermined by the Board, as of ihe

fotlowing times:

(i) a Capital Contribixion {othar then 3 de_minimis Capital
Conrribution) 10 the Company by a new or existing Membar as consideration for
Company Interest; or

(i)  the distribution by the Company io a viember of more tharn
2 de minimis amount of Company assels as consideration far the rzdemption of a
Company Interest; or

(iif)  the liquidation of tha Company within the meaning of
Treasury Regulzations Section 1.704-1{b)(2)(ii){&):

(c) tne Gross Asset Value of any asser disiribuied to any Member shall
be the gross fair market value of such asset (computed without 1aking S2ction 7701(g) of
the Code into account) without reduction for liabilities, as reasonably determined by the
Board &s of the date of disiribution; and

(d)  the Gross Asset Values of the Company's £s5ets shall be increased
(or decreased) 1o reflect any adjustments to the adjusted basis of such assets pursuant fo
Sections 734(b) or 743(b) of tha Code, but only to the exient thai such adjustments ara
taken into account in determining Capital Accounts pursuan: 1a Treasury Regulations
Section 1.704-1(b}(2)(iv){m); provided, however, that Grass Asser Valuas shall not be
adjostzd pussuant to this paragraph (d) 1o the extent that the Board reasonably determines
that an adjustment pursuanc to paragraph (b) above is necessary or appropriate in
connection with a iransaction that would otherwise resul in an adjusiment pursuant to .
this paragraph (d).

At all times, Gross Assetr Values shall be adjusted by any Depreciation ken info account with
respect to the Company's assets for purposes af computing net profits end n2t iosses.

*Indebtediess™ means (i) all indebtednass, whathar or not reprassnted by bonds,
debeniures, noies or oiher securities, for the repavment of meney borrowed, (3} all guaranties,

100407952.D0C 6!
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endorsements (other-than endorsernents in the ordinary course of business), and assumptions, in
respact of, or to purchase or io otherwise acquire, indebtecness of others relating .to the
repayment of money borrowed, and (iii) all capitalized iease oblizations {excluding obligations

under operating lease).

*Inferest” means the entire limited liability company interest of 2 Member in the
Company at any particular time, including the right of such Member o eny ang all benefits o
which such Member may be entitled as provided in this Operating Agreement, wzether with the
obligations of such Member to comply with all terms and provisions of this Operating

Agreement.

“Inlerest Percenigce” menns the percentage imerest of a Member in the
Company at any time. The Interest Percantages are calculable for any given Member as follows:
(1) such Member's Class A Interest Percentage multiplied by a fraction, the nemerator of which
is 77 and the denominator of which 15 the Denominator plus (i1) such Member's Class B Interest
Percentage multiplied by a fracition, the numerator of which is 10 end the denominator of which
is the Denominator plus (ili) such Member’s Class C Interest Percentage multiplied by a fraction,
the numerator of which is 8 and the denominator of which iz the Denominator plus (iv) such
Member’s Class D Interest Percentage multiplied by a fraction, tha numeraior of which is 5 and
the denominator of which is the Denominator. The “Denosirator™ equals the sum of (i) the
lesser of 77 and the number of Class A Units issuad and outstanding, (ii) the number of Class B
Uniis issued and outstanding, (3ii) the number of Class C Unies issued and cuistanding, (iv) the
aumber of Class D Units issued and outstanding, and (v) the number of Class D Units issved and

oustanding,

By way of an example, at present the Denominator equals 100 since there are 7%
Class A Units, 10 Class B Units, 8 Class C Units and 3 Class D Units, If an additional 78 Class
A Units were issued, the Deaominator would remain the same. If the Company repurchased the
3 Class D Units, the Denominator would become 93, Ar present the Interest Percentage of a
Member who holds 39 Class A Unils equals 38.5 (50% moltiplied by 772/100), and if an
additional 78 Class A Units were issved, the Member would have an Tnierest Percentage of 19.25
(25% multiplied by 77/100) and if ali five Class D Units were repurchased the Interest
Percentage would be approximately 40.3 (30% multiplizd by 77/95). Al present the Interest
Percentage of a2 Member who holds 10 Class B Units 2quals 10 {100% multipliad by 10/100),
and if an additional 78 Class A Units were issued, the Member would still have an Interest
Percentage of 10 {100% multiplizd by 10/100) and if all five Class D Units were rzpurchased the
Interest Percentage would be dpproximately 10.5 {100% muliplied by 10/93).

“Member™ means a person who holds an [nterest and hes becoms a member of
the Company in accordance with this Operating Agreement,

“Pernitied Transferee™ means any vansfarec whe acguires en Interest pursvant
io Section 6.1{a) or (8) or (c)j.

8

“Peron™ means any individual, firm, corporatior, rusi, as
liited lability company, joint stock company, partnership, joint venture or other entity or

sotiation, company,
enterprise.

160207382, DTC:6)
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~Profits™_and “Losses" means, for any fiscal period, an amount equal to the
Company's taxable income or loss for the year or periad, determmined. in accordance with Code
Section 703() (for this purpose, all items of income, gain, loss, or dedugtion required o he
statéd separately pursuant 1o Code Section 703{a)(1) shali be included in taxable income or lose),
with the following adjustmentis:

{a)  Any income of the Company that is exempt from federal income
tax and not otherwise taken into account in computing Profits and Losses will be added 10
taxable income or loss;

()  Any expenditures of the Company described in Code Section
705(a)(2)(B) or ireated as Code Section 705(a)(2)(B) expenditures pursuant 1o Treasury
Regulation Section 1.704-1(b)}2)(iv)(i), and not owherwise wken into accoumt in
computing Profits and Losses will be sublvacted from taxable incoms or foss;

(¢ Gain or loss resulting from any disposiiion of Company property
will be computed by reference to the Adjusied Book Value of the property disposed of,
notwithstanding that the Adjusted Book Velve differs from the adjusted basis of the
property for federal income tax purposes; and

(dy In lien of the depreciation, amortization or cost recovery
deduciions allowable in computing taxable income or loss, there will be taken inio
account the Depreciation for such Fiscal Year or other period.

*Treasury Reenlptions” means the Regolations of the Treasury Department of
the United States issued pursuant io the Code.

“Unaffitiated Party™ means a person who i3 nei dirsetly or indirgetly zn Affiliate
of the Company or any Member.

“ 15 shall mean a denomination of Interest in the Company.

ARTICLE II1.

MANAGEMENT OF THE COMPANY

3.1 ° The Board of Managers.

{(a) General. Except as othenwise provided by the Act or in this Agreement, the
business and affairs of the Company shall be managed by or under the direction of the Board of
Managers. Other than with respect to rights and powers expressty reserved o Members undey
Serdipns 8.1 and 8.2 of this Agreement or the Act end subject to Section 3.2 hereot, the Board
shall have full, exclusive and complete discretion ta manage and conirol the business and affairs
of the Company, 1o razke il cecisions affecting the business ard affairs of the Company and
take all such actions as it deems necessary or appropriate © accomplish the purposes of
Company as set forth herein. No individual Manager in such individual's capacity as Manager

e o e e

s U
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shal act as or shall have the power or authority io bind the Company without the prior requisite
approval of the Board in accordance with this Article, except thai sach Manager of the Company
& Tiereby designated as an “auihorized person”, wilhin the meaning of the Act, © executs,
deliver and file 2ny amendmems and/or restatements of the Cenificaie and any oiher certificales
{and any amendments and/or restatements thereof) necsssary for the Compeny 10 qualify to do
business in a jurisdiction in which the Company may wish io conduct business. Any acticn
taken by the Board, or any duly appointed and acting Officer, or as the Board shall direct in
accordance wiih this Operating Agreement shall constituiz the act of, and shall serve io bind, the

Company.

(b) Duries. The Managers and Officers shall be cbligated to devorz only as much
of their time to the Company's business as shall be reasonzbly required in fight of the Company's
business and objectives. A Manager or Officer shall perform his or her dwsies in good faith, in a
manner he or she reasonably believes to be in the best interesis of the Company, and with such
care as an ordinarily prudent person in a like position would vse under similar circumstances.

(c) Comoosition; Removal and Vasaneies. The Board shall consist of three (3)

rgg@;LL&ah%Wﬁ/,Unisr&md to a5 a Manager and all of whom are appoinisd by he Class

A Members. The Managers shall be Jeremy Casilli, Shaul Natan and Nadov Cohen . A Manager
may resign as a Manager at any iime by giving notice to the M&mbers. Such resignation shall be
effective upon receipt therzof or at such later time specified in the notice. Unless otherwise
specified in the notice, acceptanc of a resignation shall not be necessery to make it effective. 4
Manager may be removed, with or without cause, only by the holders of a majority of the Class
A and Class E Units. 1T a Manzager resigns or 1s remaved, the holders of a majority of the Class
A Units are enfitled 10 desiznale a replacement Menagér, 1he Members shall take any achion

necessary to canse such replacements to be appointed & Mznager

{d) Restrictions on the Board. No Managzr shall (i) do any act in contravention
of any applicable law or regulation, or provision of this Operating Agreement; or {ii) have any
inteyest in any properzy of the Company or possess Company property for other than « Company

purpose.

(e) Norice. Meetings of the Board may be held ar such places and at such times
as the Board may from time lo time determine. Any Manager masy at any time call a meeting of
ihe Board. Written notice of the ume, place, and purpose of any meeting shall be given to each
Manager, no fewer than 2 nor more t};z‘f;}mginex days beforz the date of the meeting. No

notice need be given [0 any Man&ger (1) 1 a written waiver of notice, executsd before or afier the
meeting by such Manager, is filed with the recorde of the Company, or {ii) who stiends the

mzeting without protesting, priov thereto or at its commencement, the lack of notice to such
Manager. A waiver of nofice nzed not specify the purpeses of the meeting.

{f) Meetinos; Electronic Commupications. Managers may panicipate in a
meeiing of the Board by means of conference lelephone or similar communications equipment
by means of which all persons participating in the meeting can hear each other, znd participation
in a meeting by such means shall constitute presence in person 2t suzh meating.

; (04072820006
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(2) Quorum and Votine. The presence of all of the appointed Managers shall

constinte a_quorum for the transaction of Pusinessara mecliAg of the Board = AlT.action. by, the
“Board musW y a majority 0T The Managers, provided. however, that Managers may
grani_proxies 1o other Managers 10 vote on their behalf.

{h) Action Withour a Meeting. Any action which is required or Dermitted 10 be
raken a1 any meeting of the Board may be taken without 2 meeting, without prior notice and
without a vole, if a consent or consents in writing, semring forh the action 50 waken shall be

signed by all of the Managers.

3.2 Dfficers.

{2) Generally. The Board shall have sole authority to zppoint and discharge
agents of the Compeny, wha are referred to herein as “Officers” of the Compeny. The original
slate of Officers is szt forth herein at Section 3.2(d) - [2), and shall be deemed to have been
appointed by the Board in sccordance with the prosedure set forth at Section 3.2(z) below.
Unless provided otherwise by resolution of the Board, the Officers shall bave the titles, power,
authority and duties described below in this Section.

(b) Titles and Number. The Officers of the Company shall be the President and
the Secretary. There shall be appointed from time to time, in sccordance with Seciion 3.2{c}
below, such Vice Presidents and additional officers as the Board may desire, Any person may

hold two or more offices.

(c) Appointnent and Tern of Office. The Otficars shall be appointed by the
Board at such time and for such term as the Board shall determinz. Any Officer snay be removesd,
with or withoul cause, only by the Board. Vacancies in any office may be filied only by the

Board.

(d) President and Direcror of Operaiions. Subject 1o the limitations imposed by
(!M@MWMMM\E resident_end Dicector. of
Operations, subject to the direction of the Board, shal be the chief exzcuiive officer of the
Company and, as such, shall be responsible for the management and direction of The business
and affairs of the Company, its other Officers, employzss and agents, shzll supervise generally
the affairs of the Company and shall have full authority to execuie all documents and rake all
aclions that the Company may legally teke. The Presiden: anc Director of Operations shall
exercise such other powers and perform such other duties as may be assigned 0 hkim by this
Operating Agreement or the Board. The Company's initial President and Director of Operations
shall be Jeremy Castlli.

(2) Secretary and Assistent Secretarizs, The Secreiary she!l record or cause 1o be
recorded in books provided for that purpose the minutes of the meetings or actions of the Board
and Members, shzll see that all notices are duly given in actordance with the provisions of this
Operating Agreemant and &5 required by law, shall be cusiodizn of all records {other than
financial), shall sec that the books, reports, statemenis, certificales and all orher documents and
records required by law are properly kept and filed, and, in geaers!, shall perform all duries
incident to the office of Secretary and such other duties 42 may, from tims to Time, be assigned o

100207982 D0C:6 1}
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him by this Operating Agreement, the Board, or the President and Direcror of Operations. The
Asststam Secretaries shall exercise the powers of the Secretary during that Officer's absence or
inability or refusal to act. The Company's initial Secretary shall be Shaul Natan.

(D) Powers of Artorney. The Company may grant powers of atiorney or other
authority as appropriate 1o establish and evidence the authority of the Officers and other Persons.

(8) Detegation of Authority. Unless otherwise provided by resolution of the
Board no Officer shall have the power or authority to delegate ta aay Person such Officers righis
and powers as sn Officzr to manage the business and affeirs of the Company.

33 Compensation.

The President and Direcior of Operations shall reczive a salary in the amount of
$52,000 per annum. Jeremy Casilli and Nadov Cohen shall eceive 3 salary in the amount of
$52,000 per annum. The other Officers, the Board and the Membsrs other than Jeremy Casilli
and Nadov Cohen shall receive no compensation ior their services hersunder; provided,
haowaver, the Officers and the Board shall be entitled to be reimbursed for out-of-pocket costs
and expenses incurred in the course of their service hereunder.

34 Facsimile Sianatures.

In addition to the pravisions for the use of facsimile signamwres elsewhere
specifically authorized in this Operating Agreement, facsimile signawres of any Officer of the
Company may be used whenever and as authorized by the Board.

3.3 Banking.

The Company shall do its banking business at HSBC in New York or at such
bank or banks as defermined in the sole discretion of the Officers. The Company shall maintain
hvo seperate accounts; the first of which shall be an operating account centaining funds
sufficient to cover the Restaurant’s monthly operating costs {ihe “Opereifag Aceonns™), and the
second of which shall be maintained es a profit and distribution account for the benefit of the
Members {the “ProfTt and Distribution Accourt™). The Board shall have the sole discretion as
to the amount of the menies to be apportioned into the Operating Account and into the Profit and
Distribution Account and the amount of the monies in the Profit and Disiribution Account to be
distributed to the Members. The signature of the President shall be necessary for any check over
the amount of THREE THOUSAND AND 00/100 DOLLARS (83,000.00) drawn from the
Operating Account and for any and all checks drawn from the Pyofii and Distribution Account.
In any event, ihe parties hereto acknowledge that Shanl Natan shall not have the authority to sign
any contracts on behalf of the Company, or to otherwise obligeie or commii the Company in any
way. For purposss of this Agreement, “Net Profits,” shall be defined as any monies aliocated io
any Member, other than the President and Director of Operations™ and Jeremy Casilli’s and
Nadov Cohen’s salary, as st forth in Section 3.3 of this Agreement.

10402¢52.00C.6!
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ARTICLE 1V,

MEMBERSHIP INTERESTS
AND CAPITAL CONTRIBUTIONS; CONVERSION OF CLASS B UNITS

4.1 Membership Interests.

(2) Classes. The Interests of the Comparny shell be divided into classes, which
shali be referred 1o herein as Class A Interests, Clasz B Interests, Class C Intzresis, Class D
Interests, and Class E Interesi . The Interests shall be issued in Unit increments. No more than
ten Class B Units, no more than eight Class C Units, no more than five Class D Units, and ne
more than tweniy (20) Class E Units shall be issued and outstanding,

(b} Voting. The Voting Rights of Members ace set forih in Arielzs 1] and VIIT
herzof.

{€) Exclusion of Other Rights. Except as may otherwise be required by law, the
Interests shall not have any preferences or relative, participating, optional, or special nights, other
than those specifically set forth herein (as such may be aimended from time to iime).

42 lnitial Capital Contributions.

Each WMiember shall make his initial Capital Contribution and shall receive in
return the appropriate number and class of Units.

43 Inierest on and Return of Capita) Coniributions.

Except as specifically provided in Sectior 4.6 of this Operating Agreement, no
Member shall be entitled to interest on any Capital Contribution or Member Losn or on such
Member's Capiial Account balance and no Member shall have the right to withdraw or to
demand the return of all or any pan of his Capital Coniribution.

4.4 Additional Capital Contributions.

No iMember shall be required to make any addizional Capiml Conwribution wa the

Company.
43 Caphal Accounts.

{a) The Company shall maintain for each Member 2 separate Capital Account
in accordance with the provisions of Arfele ¥ hereof. Such Cepital Account shall be increased
by (a) (i) the cash or Fair Market Value of any propery conuributzd to the Company by the
Member (net of any liabilities secured by the property that the Compeny i3 considered to assume
or take subject 1o under Section 752 of the Code) and (i1} all items of Company income and gain
(as compured in accordance with the Allocation Regulations) alleceied to such Mzmber pursuant
10 Article ¥ hereef; and decreased by (b)(i) the cash or Fair Market Value of any oreperty (netof
any lisbilities secured by the property that the Member is considerad 1o eszume or wke subject ¢
under Section 732 of the Codea) distributed to the Member, {ii) sllocations  the dMembsar of

HEM0T982 DOC DY
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expenditures of the Company described in Section 703(a){2)(B} of the Code, snd (i) ali items of
Company loss and deductions (as computed in accordance with the Allocation Regulations)
allocaied 1o such Member pursuani to Arficle ) hereol. _

{b) Any Capital Contributions or distributions made in 2 form other than cash
shall be valued et the Fair Market Value of such property as of the date of such Capital
Contribuiion or disiribution as determined in good faith by the Board.

{e) The Members agree that the Fair Markei Valve of the initial Capital
Contributions of Jeremy Casilli and Shaul Natan as Class A Members is $20,000 and $30,000,
respectively, the Fair Market Value of the initial Capiiel Contribuiion of the Class B Member is
$150,000, the Fair Market Value of the initial Capita] Coniribution of the Class C Member is
$150,000, the Fair Market Value of the initial Capital Contribusion of the Class D Member is
$100,000, and the Fair Market Value of the initial Capitel Comitution of ihe Class E Member is

$125,000.

4.6 Advances.

In the future, any Member in its reasonable discretion upon reasonable advance
notice to the other Members in writing and only to the exzent necessary in order or the Company
to meet working capital requirements, may advance funds 1o the Company in excess of its
Capital Contributions. The smount of such advance shall neither increase such Member's
Capital Account nor entitle it to any increase in its shasre of ihe disiributions of the Company.
The amount of any such advance shall be a debt obligation of the Company to such Member and
shall be repaid tw it by the Company at a reasonable interest rate to be agreed vpon by such
Member and the Company not to exceed the then prevailing market rate for similar loans and
shall be repaid 10 it by the Company as soon as practicable. Any such sdvance shall be payable
and collectible only oui of Company assets, and no Member shzll be parsonally obligated 1o
repay any part thereof. No Person who makes any loan 1o the Company shell have or acquire, as
a result of making such loan, any direct or indirect interest is the profits, capital, membership
interests or property of the Company, other than as a creditor. Thz loans and advances referred
fo in this paragraph shall be referred to as “Member Loors.” .

4.7 Neeative Capital Accounts.

No Member shall be required 0 male up e negative balance in its Capital

Account.
4.8 iviembers.

{a) Member Interests as Personal Propertv. Each tdember hereby agrees that its
Units shall for all purposes be personal property. A Member has no inerest tn any property of

the Company.

{b) Partition. Each Member waives any and all rights that it mey have o mainiain
=n action for partition of the property of ihe Company.

1emmos2. 0006}
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{c) Liability of Members. Excepl as atherwise provided by the Act, (i) the debis,
obligations and liabilities of the Company, whether arising in coriract, tort or othervrise, shal} be .
solely the debis, obligations and liabilities of the Company and (ii) no Member shali be obligated
personally for any such debt, obligation or liability of the Company solely by reason of being a
Member of the Company.

ARTICLE V.

ALTLOCATIONS AND DISTRIBUTIONS

Soecial Allocations.

n

Nowwithstanding anything in this Agreement w the contrary:

{a) Al nonrecourse deductions (as defined ia Treasury Rezuiations Secticn
1.704-2(b)(1)) shall be charged to the Capital Accounts of the Members in croportion o their
Inter2st Percentages,

{b) No Member shall ba allocated any item of loss or deduction o the extent said
allocation will cause or increase any deficit in said Member's Adjusted Capitel Account. W any
Member with a deficit in its Adjusted Capital Account snexpeeizdly receives any adjustment,
allocation or distribuiion describad in Treasury Regulations Seation 1.734-1{b)E){i)d){4), (5)
or {6), then Company items of income and gain shall be specifically allocated @5 such Member i
an amoum and manner sufficient to eliminate the deficit in said Member's Adjusied Capiral
Account created by such adjustment, allocation or distribudon es ouvickly as possible. The
Members intend that the provisions set forth in this clause will constimle 2 “Gwnlified Income
Dffset” as deseribzd In Treasury Regulations Section §.704-1{b)}(2)(i)(d).

{c) The following provisions shall be applicable bagianing in ihe first taxable
year in which the Company has “neurecourse deductions™ as efined in Treasory Regulations
Secrion 1.704-2(b)(1):

(i) For purposes of this Section 3.1{ed “Adinimuenm fain’ means the
total gain which the Company would realize if it sold, in a taxzeble disposition, sach of its assets
such gain, only the portion of tha assets' tax bases allocated iv nonrecourse habilizies of the
Company shall be taken into account. :

(i) 1 in any Fiscal Year of thz Cornpany 1agr: is 2 nat decrease {n
Minimumn Gain, then each Member with a share of Minimum Gain {as deizrmined in accordance i
with Treasury Resulations Section 1.704-2(g)(1)) as of the begianing of such year shalt bz :
allocated items of income and gain for such year (and, if necessery, for succeeding years), equal
10 that Member's shsre of the net decrease in Minimum Gain (determined in accosdance with
Treasury Regulations Section 1.704-2(g)2)). In aliocaiing the income snd gzin sursuant 1o the
previpus senience, gains recognized from the disposition of Company 2ssais subject 1o
nonrecourse liabilities of the Company shall be allocated first ta the 2xiern of the decrease in
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Minimum Gain atiributable 10 the disposition of said assai. Therzafizr, any income and gain 1o
be allocated shall consist of a pro rata amount of other Compeny income and gain for that-year,
The Members imend- that this clense {it) will constinute & “Afindnzun Guin Chorgeback™ as set

forih in Treasury Regulations Section 1.704-2(F).

(i) If any Member bears the “'zeozomic risk of logs" (within the
meaning of Treasury Regulations Section 1.752-2) with respest to any nonrecourse Joan of the
Compsany, then {A) the losses. deductions or Section 705(z)2){B) expendilures that are
attributable to such nonrecourse loan for any fiscal year or other period shall be allocated to the
Members who bear the burden of such economic risk of loss in accordance with Treasury
Regulations Section 1.704-2(i), and (B) if in any taxable year ihers is a net decrease in Partner
Nonrecourse Debt Minimum Gain (as determined in accordance with Treasery Regulations
Section 1.704-2(i)(4)) attributable to such nonrecourse losn, each Member with a share of
Partner Nonrecourse Debt Minimum Gain (as defined in Treasury Regulations Seciion 1.704-
2(i)(2)) atributable to such nonrecourse loan (as determined in zccordance with Treasury
Regulations Seciion 1.704-2(31){5)) as of the beginning of the year shali be allocated Hems of
incoma and gain for the year (and, if necessary, for succeeding vears), equal to that Member's
share of the nel decrease in the Partner Nonrecourse Debt Minimuem Gain (ss determined in
accordance with Treasury Regulations Section 1.704-2(1)(4)).

52  Resulatory Provisions.

The provisions of Section 5.1 (collectivzly, the “Regulatvry Frovisions™) ave
intended io comply wiih certain requirements of the Treasury Regulations. It is the intent of the
Members that, to the extent possible, all aliocations pursuant 1o the Ragulatory Provisions shsl)
be offset either with other allocaiions pursuant to the Regulatory Provisions or, If necessary,
with curative allocations of other items of income, gain, loss or deduction pursuant to this
Section 3.2. Therefore, nobwithstanding any other provision o7 this Agreemenl, other than the
Regulatory Provisions, allocations pursuant to the Regularory Provisions shali be taken inw
account in allocating other items of income, gain, expense or loss among the Members so that, i
the extent possible, the net amount of such allocations of other items and the allocations pursuant
to the Regulatory Provisions to sach mamber are equal to the net amount that would have been
allocared to such Member if the Regulatory Provisions were not pan of this Agreement, lp
applying this Sectipiz 5.2, there shall be taken into account (a) future silocations under Section
3. J(l:)(u) that, although not yet made, are hkaiy to offset other s lloc,:n:,c:n- p"ﬁ‘. iously made undar

made, are likely to offsel other allocations previously made und et Seclmu .).J(c)(m)(a)

3.3 Code Section 704{c) Allocations.

Nowwithstanding any other provision in this Artizle, I accordance with Code
Section 704(c} and the Treasury Regulations promulgated therzender, income. gain, loss and
deducrion with respect o any property contributed 1o the capitel of the Company shall, solely for
tax purposes, be allocated among the Members so as 0 1ske nccount of any varialion between the
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adjusted basis of such property to the Company for federal income tax purposes and its Gross
Assel Value on the date of contribution. ,

If, under Treasury Regulations Section 1.704-1(b)(2)(iv)(D),
Company property that has been revalued 1s properly reflected in the Capital Accounts and on
the books of the Company at 3 Gross Asset Value that differs {rom the adjusted tax basis of such
properiy, then depreciation, depletion, amortization and gain or loss with respect to such property
shall be shared among the Members in a manner that takes account of the vanation between the
adjusted 1ax basis of such property and its Gross Assel Value in the same mannzr as variations
between the adjusted tax basis and Gross Asset Value of properiy contribuied to the Company
are taken into account (as provided in the preceding paragraph) in determining the Members’
shares of tax items under Section 704(c) of the Code.

5.4  Treaiment oi Guaranteed Paviments.

Payment by the Company to a Member for sarvices rendered sheil be weated by
the Company as a guaranteed payment {each, a “Guerentzed Poymeni”) and (i) shall be
deducted as an zxpense after other operating expenses and (ii) subject to the following sentanes,
shall not be deemed to be a disiribution from, or otherwise to have caused a deduction from, the
applicable Member’s Capital Account. 1F any such Guarantzed Paymenis are treated by the
lnrernal Revenue Service for Federal income tax purposes as a distribution, then Company
income, in an amouni 2qual fo such Guaranteed Payments, shall be allocaied 10 such Member,

for Federal income tax purposes.

3.3 Other Allocaiion Rules.

{a) Upon any change in the relative interasts of the Members in the Company,
whether by reason of the admission or withdrawal of a Member, the transfer by any Member of
atl or any part of its interest, or otherwise, the Members' shares of all Company items shall be
determined by reference to 2ny method acceptable under the Regulations under Section 706 of

the Code, as determined by the Board.

{b) ltems of Company income and gain (a5 computed in accordaace with the
Allocation Regulations) shall be allocated to the Members in proporiion o thair Interesi

Percentages;

(c} All allocations among all Members shall be made in accordance with the
Inierest Perceniages with respect 1o the Interests held by such Members ai the time of the

allocations.

36 Allocations for Tax Purposes.

For federal income 1ax purposes, except as atherwise pravided in the Code or
Treasury Regulations, each item of income and gain of the Company shall bz allocaied among
the Members on a pari passu basis based on their Interest Percentages.

SUD30782 DACH)
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Losses and deductions shall be allocated among Memw bers on 8 pari passu basis based on
their Ingerest Percentages,

5.3 Distribution of Cash and Other Property.

(a) Other than in respect of the winding up of the Company, disiributions of cash
or property of the Company shalt bz made at such time and in such dmounts as determined by the
Board; provided, however that subject to applicable lav, the Board shall cavse the Company to
distribute Available Cash annually unless the Board delzrmines thar it would be imprudent to
distribute Availeble Cash, to each Member in an amount equal o the product of (4) the allocared
share of Profiis for such year, times (B) 4D%; provided firther however rhat in the event the
Company assigns the lease for the Restaurant jor compensation, the Company shal) promptiy
thereafier, subject to applicable law, distribute by way of a dividend the net proceeds of such
assignrnent (less such reserves as the Board deems appropriste).

(b) Subject o applicable law(afier the efiectustion of the disiributions pursuant to
the proviso set forth in Section 3.7(n}), Available Cash shall be distribuied in the discretion of
the Board; provided, however, that distributions of Awvailzsble Cash shall be made in the

following manner:
8] first, to the repayment of any Member Loans plus atorued interest;

(iiy  second, to such Members and in such smounts as determined by
the Board; provided, however that the Company shall not diseritans i any Member on account
of its Class A Uniis more than (A) the aggregate amoum disiributed in such distribution
multiplied by (B) the Interest Percentage represented by such Class A Units; provided, further,
however that the Company shzll not distribute to any Member on account of its Class B Units
less than (A) the aggregate amount distributed in such distribation multipliad by (B) the Interest
Percentage represented by such Class B Units; provided, further, however that the Company
shall not distribute to any Member on account of its Class C Units less than (&) the aggregate
amoaunt distributed in such distribution multiplied by (B) the Interest Percentage represented by
such Class C Units; and provided, further, however thar the Comzpany shail not distribute to any
Member on-account of its Class D Units less than (A) the azgregeie emount distribuited in such
distribution multiplied by (B) the Inlzrest Percentage reprasented by such Class D Units,

{©) Any assets distributed in kind shall be valued for this purpose at the Fair
Market Value as of the date it is determined to make such a distribution. Any such distributions
to the Members in respect of their Capital Accounts shall be made in accordancs with the time
requirements set forth in Treasury Regulation Section 1.702-1(b)}2)(if}(b}(2).

{d) In al! calculations of interest, simple interes: shall be used.

5.8 Limitations on Distribution.

Notwithstanding any provisions of this Anicle to the contrary, no distribuiion
shall be made if such distribution would violate any coniract or agreement to which the
Compsny is then 2 parly or any iaw then applicable io vh2 Company, including the provisions of

the Act.

100307962.00C:81
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5.9 Wiihholding Taxes.

The Company is authorized to withhold from distributions to a .1\"iirhber= or with
respect 10 allocations to 3 Member, and 1o pay over to a Federal, swate or local gavernment, any
amounts reguired 1o be wirhheld pursuant to the Code or any previsions of any other Federal,
state or local law. Any amounts so withheld shall be trzated as having bsen distributed to such
Member for all purposes of this Agreement, and shall be cffser against the current or next
amounts otherwise distributable to such Member.

5,10  Spzcial Allocations in connection with Liguidation.

Notwithsianding anything in this Agreement to the contrary, it is the intent of the
Members that the capital account of each Member holding Units, as a pereentage of all capital
accounts of Class A Members, Class B Members, Class C Members, Class D Members, and
Class E Members, be equal to that Member's Interest Parcentags.  Accordingly, in the year of
Jiquidation of the Company {and for the prior year, if necessary) income, including items of
gross income, shall be specially allocated to any membsr whose capital account percentage is
less than his, her or iis Interest Percentage. Moreover, prior to the liquidation of the Company,
the Managers may make such special allocations as may bz needed to equalize the capital
account percentage 1o the Interesi Percentages.

ARTICLE V1
TRANSFER OF MEMBERSHIP INTEALSTS

6.) Restrictiops on Transfer.

(a) General. Each Member agrees that such Member will rot, direcly ar
indirectly, ransfer, sell, assign, pledse or otherwise dispose of (any such everd, a “Tronsfer™)
any Interests now or hereafler 2t any time owned by such Mamber (or any interest therein) o
another Person (“Trangreree™), except (a) as permitied under this Agreement, and (b) pledges of
Units o a banking institution as collateral; provided, however, that any such pledge shall be
permitted only if (i) the Officers reasonably conclude, afier consuliation with legal counsel, that
such pledge will not constitute a default or require the consent of any third perty with respect o
the Company’s liquor ficense for the Restaurant or under the terms of the Company’s lease for
the Restaurant and (ii) the pledgee ¢xecutes an acknowledgzraent agreeing mat any person
acquiring Units in connection with such pledge will be bound by this Agreemen: if such perscn
becomes the holder of Units. Company shall not transfer upon it beoks any Interesis to any
Person to the extent prohibited by this Agreement and any purporied Transfer in violztion hereof
shall be null end void and have no effect.

{by Compliance with Securities Laws. Np Member shall Transfer any Imeresy,
and the Company shall not transfer on its books any Interesy, unless (a) the Transfer is made
pursuant to an effecijve regisiration statement under the Securitizs Act of 1933, as amended, and
the rules and regulztions of the Securities and Exchange Commission (“SEC") thereunder. all ac
the same shall be in effect a the tme (the “Securitier Avf™y and i in comgliance with any
applicable state securities or blue sky laws or {b) such Member shall have furnished the
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Company with an opinion of counsel, 10 the extent reasonably reguired by the Company, which
opinion and counsel shall be reasonably satisfactory o the Company, 1o the effect that no such
registration is required because of the availability of an exemption from regisiration under the
Securities Act, and no'such compliance is necessary; provided, huwcvar_ that the conditions set
forth in this Section 6.1¢b} shall not apply to any sale of an Inierest pursuant lo an effective
registration statement under the Securities Act or, provided such sale is ot to an affiliate of the
' Company, pursuant to Rule 144 promulgated pursuant to the Securities Aci, as such Rule may be
amended from time to tdme, or any other similar regulation hereafier adopied by the SEC (“Rale

1447,

(c) Agreement to be Bound. No Transfer of Interesis by z Member shall be
effective (and the Company shall not transfer on its books any Inicresi) unless the Transferee
shall have executed and delivered to the Company, as 2 condition precedent 1o such transfer, an
instrument or instruments in form and substance satisfactory w the Company confirming that the
Transferee sgrees 1o be bound, as a Member, by the 1=rms of this AEFBEmE'Tf and accepts the
rights and obligations set forth hereunders.

6.2 Permiiied Transfers.

Subject o the provisions of Section 6.3, the following wansiers of Interests are
permiged at any time (each & “Permitied Tronsfes™).

{a) Transfer by any Member wha is & naturaf person to such vlember's spouse or
children or to a trust the sole beneficiaries of which are his or her spouse andfor children
provided that such Member shall maintain voting control with raspect to such Iniezest pursuant to

an agreement or instrument acceprable to the Company;

(b) With respect to any Corporate Mamber, Transfer by such Corporate
Member’s owner wha is a natural person of the equity in such Comporate Member to such
owner's spouse or children or to a trust the sole beneficiaries of which &re his or her spouse
and/or children provided that such transferring owner shall maintain voting control with respeet
to such Interest pursuanti to an agreement or instrument accepiable to the Company.

(¢) Transfer by reason of the death of any Member w0 such Member's heirs or

estate.

(d) Transfer by reason of the death of thz owner of any Corporate Member 10
such owner's heirs or estate.

(c) Transfer of an Interest with the prior wrinen approvai of the Beard, which
approval may be withheld for any reason or for no reason st all.

4.3 Additional Requirements of Transfer.

Any Transfer permitted by this Agreemen: shall be further subject to and
conditioned upon full compliance by the mansferor and Transferee with each of the following

conditions:

;00207932 ODC:B!
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{2) Any Transfer, conveyance or other taxes resulting from such Transfer, and
any cosls or expenses incurted by the Company in connection with such Trznsfer shail be borns,
jointly and severally, by the transferor and/cr the Transferee and zach trenstzror snd Transferes
do hereby jointly and severally agree to indemmify and hold harmless exch oihar party hereto
from such laxes and jointly and severally indemnify and hold hanmless the Company from such
costs or expenses, and agree fo promptly reimburse the Company or such other party, as the case
mey be, for any such taxes, costs or expenses.

{b) The transferor and Transferee shall have delivered 1o the Company such other
agreemenis, insruments and other documents (including opinions of counsel reasonably
satisfzcrory to the Company) as the Company shall requast in order io demonsirate campliance
of any such Trarsfer with the pravisions of this Agreement and applicable law.

{c) The Board shall cooperate in admitting any Person who acquires an Imerest in
compliance with this Article as a Member of the Company.

{d) Notwithstanding anything to the contrery hergin, no Transfer shall te
permitied under this Agreement if in the ressonable opinion of iax covnsel w the Company it
would result in marerially adverse tax consequences to the Company or the Membars.

6.4 Transferees Bound.

Any Interest owned by a Transferes shall for all purposzs be subject o the terms
of this Agreement, whether or not such Transferee has execurad a consznt W be bound by this
Agreement, provided nothing in this Secfion 6.4 shall be dzemed to zvthorize any Transfer
prohibited by this Agreement.

6.5 Agsianee Status.

Any Transaferee who is not admitied as a Member of the Company shali have the staws of
an Assignze.

6.6 Additional Requiremenis to being a Member.

Any Transferee shall be required to satisfy the following eligibili requirements
as a condition of becoming and each Member shall be required 1o sstisfy the foliowing eligibility
requirements as 5 condition of remaining a Member:

(&) The Transferee will be, or the Member is, 2 Manaser, Officer or Unit holder.
(b) The Transferce will be, or the Member is, = parey ta thiz Agreement.

(c) Admining 2 Transferee, ar retaining a Member, will not constitue e defauh or
require the consent of any third party with respect to the Company’s liquor license for the
Restaurant or under the terms of the lease for the Restavraat.

6.7  Rieht of Fissi Refusal.  Except for Permingd Trensfe:s under Szefion 6.2
nerevpder and Transfers pursuamt to Secrion 6.8, no Mamber mav Transizr all or any portion of

(D0I0FRT DTC L
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its Units unless and uatil such Member offers 10 sell such Members® Units 15 the Company and -
all of the other Members in conformity with the following procedure:

-

{8)  Generallv.  Ifat eny time a Member (the “Selling Member™), wishes o

Transfer any or all of its Uniis (the “Selfing Aember’s Uniis”) to any Person pther than a
Permitied Transferee and such Selling Member has received 2 boma jfide all cash offer 1o
purchase such Selling Member's Units, which offer it desires 10 zccept, the Selling Member shall
first offer (the “0fffer”) to sell all, but not less than all, of such Seiling Member Units to the other
Members (collectively, the “Non-Selling Members®) for a perivd of thirty (30) days
commencing on the day that the Non-Sefling Members rzceives the Offer {the “6.7 Period™) and
the Non-Selling Members during the 6.7 Period shall have the opiion io purchase all, but not less
than all, of such Selling Member’s Units at an all cash purchase price equal w the purchase price
se1 forth in the bona fide offer. Such Offer to the Non-Selling Members shall be in writing, shall
be sent pursuant t0 Section 2.1 hereof, and shall be accompanied by & copy of the bona fide
offer executed by ihe party making such offer setting forth all of the terms and conditions of the
bona fide offer. To purchase the Selling Member's Units, & Mon-Selling Member shall give
wiitten notice to the Selling Member during the 6.7 Period of iis intent io purchase the Selling
Member's Units in accordance with this section in which case the Selling Member and such
Non-Selling Member shall fix a closing date for the sale and purchase of the Selling Member's
Units which shall not be zarlier than ten (10) nor more than thirty (36) days afier the expiration
of the 6.7 Period; provided. bowever, that if Non-Selling Members offer to purchase in the
aggregate more Units than the Selling Member’s Units, the number of Selting Member's Units 10
be acquired by those Nen-Selling Members agresing to purchase the Selling Member's Units
will be reduced proportionately based on their Interest Percentages unless those Non-Selling
Members agreeing 1o purchase the Seliing Member’s Units agree otherwise.

(b)  Rightto Sell. If no Non-Sefling Member accepis the Offer during the 6.7
Period, (a “Triggering Event™), then the Selling Member shall have the right, subject to Seéifosr
5.8, to sell all, but not less than all, of the Seﬂmo Member's Units, pursuant to the terms of the
bona fide offer (and Sections 6.1 and 6.3) within thirty (30) days afier the Triggering Event bur
ouly to the party described in the bona fide offer delivered w the Non-Selling Members_(and
only on the terms described therein); provided, however no Mamber may sell or offer io self less
than all of its Units 10 any Transferee without the unanimous written consent of the Officers. I
such Selfing Member's Units are not sold within such period pursuant 1o such terms, the Selling
Member shall again be required to comply with the tenms of this Aticle befors selling such

Selling Member®s Units 1o a third party.

6.8 Bankruptoy or Chanee of Control

{(a) In the event either the Interests owned by any iember (the “Divoluntary
Trangferor”) or controlling interests in a Corporate Member are involunzarily Transferred to a
third party (the "Jevolurdery Transferee™) as a result of an assignmiemt for the benefit of
creditors, bankrupicy, proceedings, receivership, foreclosure of security interest in the Interests,
or otherwise, and are not released within sixty (60) dzys ihereafies, or upon the Change of
Control of a Corporate Member, the Company and the orher Membars shall have the option righs
to purchase all or any portion of the Interesis so Transferred fom the Involunary Transferee or
Corporaie Member (the “Subject Member") at the Book Valuz [as hereinzfier defined) of the

100407952.000:0}
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Units of the Subject Member (the “Subject Units™) in accordance with this Secilon. Within
thirty (30) days after ihe date of such Change of Control or sixiv (60) days sfier the date of such
involuntary transfer which has not been- released, thz Company's regular accounant shall
determine the book value of all of the Company’s Llnits {the “Company Book Value™) from the
most recently filed federal income tax returns of the Company using generally accepied
accounting principles applied on a consistent basis. The “Book Fafue™ for the Subject Units shall
equal the Company Book Value multiplied by the Interest Perceniage for the Subject Units. The
Company shall make the determination of Book Value and shall notify the Involuntary
Transferee and the Mambers in writing of such Book Valve {the date of such notice is the

“Conunencement Date™),

{b) The Company for a period of thirty {30) days (the “First Option Period™)
beginning the Commencement Date shall have the optian to purchase any or !} of such Subjecr
Unis ai the Book Value of the Subjecz Units multiplied by the portion of the Subject Units being
purchased by the Company. To exercise such option the Company shall deliver = written notice
to the Subject Member and the other Members during the First Option Feriod in which the
Company indicates how many of the Subject Units it will purchase.

{e) IT the Company elects not o exarcise itz option hereunder or exercises
such option for less than all Subject Units, each Membear (other than tha Subject Member) shall,
for a period of thirty (30} days (the “Second Optivit Period™) beginning the first day after the
end of the First Option Period, have the option to purchase any or all of such Subject Units not
being purchased by the Campany (the “Remaining Units™) mt the Book Velue of the Subject
Units multiplied by the portion of the Subject Units being purchased by such Member. To
exercise such option each such Member (each, a “Purchasing Membder™ shall deliver a written
notice to the Company, the Subject Member and the other Members during the Second Option
Period in which such Purchasing Member indicates how many of the Subject Units it will
purchase; provided. however, that if Purchasing Merabers offer io purchese in the aggregate
more Units than the Remaining Units, the number of Remaining Units to be acquired by the
Purchasing Members will be reduced proportionately based on their Interest Percentages unless
the Purchasing Members agree othenvise.

{d) Al purchase and sale transactions pursnznt @0 Sections 6.8(bY and €.8(r)
shall be completed on the nwentieth business day following the date the Company or Member
exercising its righis hereunder shall deliver its writien notice. The purchasz price for Subject
Units shall be paid by cashier’s check or certified funds.

6.9 Consequence of Non-Attendance at Closing for Sale of inieresis.

If a Member (or representative or estate of a Member) obliaated to transfer any of its
Interests pursuant 10 this Article (a “Seller”) shall fail 1o attend the closing or o tender the
transfer of the Jmizrests being sold, the closing shall go forward in & absence. In such event,
wrinen notice of the closing shall be given by the Member purchasing such lnterests {the i
“purchaser™) 10 the Seller, and the notice shall further inform: the Selier that the check in
payment for such Inierests will be held by the Purchaser pending the exzculion and delivery of

O]
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appropriate transfer documentation by the Seller. The Sller shali not be entitled 10 any interest

on any amount so held by the Puschaser,
ARTICLE ViL

MEMBERSHIP WITHDRAWAL;
ADMISSION OF NEW MENBERS

7.3 Withdrawal.

A Member may not withdraw from the Company without the wrinien consent of
the Board,

7.2 Admission of New Members.

A person may bzcome & new Member of the Company upon (i) receiving the
consent of the Board 1o such admission and to the emours of the Capitel Contribution to be made
by such new Member, (ii) making the Capital Cantribuiion to the Company and {iii) executing a
signature page to this Operaling Agreament which by its tarms (a} binds such naw Member to the
terms and conditions set forth herein, {b) recites the Capital Contribution to be made by such
new Member and (c) sets forth the Interest (o be veceived by such news Member in exchange for

his Capital Cantribution.

ARTICLE VIIL

VOTING, QUORUM, AND
MEETINGS OF MEMBERS

8.1 Powers of Members.

Excepi as otherwise provided in Secéion 8.2 hereof or the Act, the Members in
their individual capacity as Members of the Company shall have no right or power to take part iy
the management of the Company including the power fc transact any bucm s5 in the Company”'s
name, sign documents for or otherwise bmd the Company. Subjeci to the provisions of the Act
and the Certificate, the Members hereby delegate any or all such powers 1o the Board of the
Company ta cairy out the business affairs of the Company on the Members' behalf. Any powsr
not expressly resesved to the Members or delegated 10 1the Officers of the Compeny shall remain

wiih the Board.

82 Vorinz and Approval Rights.

The only maiters to be submitied to the Members =zaell be maters expressly
required 1o be submitted to the Meimbers pursuani 1o this Agreemznt and the provisions of the
Act; provided, however, that the matters set forth on Schedule 8.2 muet be (i) recommended by

the Board and (ii) approved, in writing, if there are any Class 8 Membazrs, by Class B Members

1OM07952,.00C.6;
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nolding a majority of the Class B Unis, approved, in wrizing, if there ace any Class C Members,
oy Class C Members holding a majority of the Class C Units =nd approved, in writing, if there
are any Class D Members, by Class D Members holding a majority of the Class D Units, in
writing, if there are any Class E Members, by Class E Members holding & majority of the Class £

Units.
83 Vortine Power.

The Members shall not be permitted to vore on sny matier other than matiers
expressly required to be submined to them pursuant 1o the provistons of the Act or this
Azreament and to the extent they are entitled to vote each Member shall vote in proportion 1o its
Imterest Perceniage. 1T a quorum of the Members of a particular class exists, the affirmative vote
of the majority of the Units of such class represented at the meeiing and entitled 10 vore on the
subject matter shall be the act of the Members of such class as 1o such matter, uniess the voie of
a greaier or lesser amount or approval by other voting groups is required by the Act, the
Cernificate, or this Operating Agreement.

5.4 Ouorum.

Members owing a majority of the Units eniitled to voie on the subject matier, in
person or by proxy, shall constitute a quorum for the transaction of business as to such subject

maner by such Members.

8.3 Meetings of Members.

Upon the written request of the Board, the Company shall call & meeting of the
Members.

8.6 Place of Meeting.

The Board may designate any place, either in or oui of the State of' New Yorlk, as
ihe place of meeting for any meeting of the Members. If no designation is made the place cf
meeting shall be the Company's principal office. Telephonic mestings are permitied.

8.7 Notice of Meetings.

Writien notice stating the date, time and place of the mzating end & description of
the purpose or purposes for which the meeting is called, shall be mailed, unless oral nofice is
reasonable under the circumstances, not Tewer than ten nor more than thirty days before the datz
of the meeting, by or at the direction of the Board 1o each Membzr of record entitled 1o voie at
the meeting. If mailed, such notice is effective when mailed addressed w the Member's address
shown in the Company's current racord of the Member, with postage prepsid.

SNE0F982 DOCS)
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8.8  Action Without a Meeting.

Any action required or permitted to be approved by a certain Class(es) by vote
may be taken without a meeting by written consent of Members ofsuch Class(zs) having not less
than the minimum of votes that would be necessary to authorize or 1zke such action a1 a meeting.
The consent shall set forth the actions so taken and be signed by such Members of such

Class(es).
$.9  Waiver of Notice.

(8) A Member may waive any notice required by this Opersting Agreement
before or after the date and time stated in the notice. The waiver must be in writing, be signed by
the Member eniitled o the notice, and be delivered 1o the Boerd,

(b) A Member's artendance at a meeling: {i) waives objection fo lack of notice or
defective notice of the meeling, unless the Member at the beginning of the meeting or promptly
upon the Member's arrival objecis 1o holding the meeting or transaciing business at the meeting,
and (i) waives objection to consideration of a particular maner &1 ithe meeting that is not thhm
the purpose or purposes described in the meeting notice, unless the Member objecis 1o
considering the mazter when it is presented.

ARTICLE IX.

TERM AND TERMIMNATION

a.1 Term of Asreement.

The term of this Agreement shall be paipetual, unless terminated sooner as herein
provided.
9.2 Termination.

(a) This Agreement shall werminate with respect 10 the Corapany and all Members
upon the oceurrence of any of the following events:

() . The merger or consolidstion of the Company with, or the
acquisition of all or substantizaily all of the Interests or assets of the Company by, an Unrelared
Person {as defined below); provided however, that Sectien 5.7 shall survive any such termination
resulting from a sale of substzntially all of the assets of the Company. An “Unrelated Person™
means either {i) an individual who beneficially owned no Units immediately prior to such
merger, consolidation or acquisition or (ii) a Persan other than #n individual s0 long as at least
seventy five percant (75%) of the voting securities of such Person are beneficially owned by
Persons other than Persons who beneficially owned Units immedistaly prior 1o such merger,
consolidation or acquisition.

{i)  The execution of & wriner: instrumens by the Company and each of

the Mermbers then holding interests; or

{ 407582, 0006]
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(i} Subject 1o Secrion 8.1 herecf, any public ofiering of membership
interests in or other equity securities of the Company.

(b) This Agreement shall automatically terminate with respect 1 3 Member in the
avent that its iriterest in its Interest completely terminates &nd, upon such compleie termination,
such Member shall have no further rights or obligations hereundar other than those righis and
obligarions arising prior 10 such termination. 1 such Member subsequently acquires or
reacquites any Interests, it shall automatically become bound oncz again by the lerms of thic
Agreement. This paragraph (b) in no event shall be inlerpreted so as ic relieve a Member of
liability for its breach of or failure vo comply with any wrm or provision hereof arising or
existing prior to or ai the time of the iermination of this Agreement.

93 Redemptions.

Other than as specifically provided in this Agreement the Compzny shall not havs
the right to require Mambers 1 resell their Interests to the Company. The Company shall noi, as
long as thare are any Class B Members, Class C Members or Class D Members redeem or
repurchase any Class A Units without the written consent of {i) Class B Meambers holding a
majority of the Class B Unis, (ii) Class C Members holding & majority of the Class C Units, (iii)
Class D Members holding a majority o7 the Class D Uniis, and (iv) Class E Members holding a
majority of the Class E Units.

ARTICLE X.
DISSOLUTION

10.1  Events Reauirine Dissolution.

The Company shall be dissolved vpon the happening of any of the following

avan(s:

(a) the sale of the Property;

{b) the &ffirmative vore of a Members holding a majority of the Class A Units
following the occurrence of any voluntary or involuntary bankrupicy or insolvency proceedings
with respect to the Company;

(c) the occurrence of any event which would make unlawiol under the laws of
New York or the United States of America the continuing exisience of the Company;

{d) the entry of a decree of judicial dissolution pursuant 1 the Act.

10.2 Liouidating Distribution.

(a) 17 the Company is dissolved and its zffairs avz 10 be wound up, the Boari

shall:

sud
-t
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(1) sell or otherwise liquidate all of the Compzny's assets =5 promptly as
i practicable (exeept to the exient the Board mey delermine ic distribute any
assets 1o the Members in kind),

(2) allecate any net profits or net losses resulting from such sales o the Members'
Capital Accounts in accordance with drricks ¥ hereof,

(3) discharge all liabilities of the Company (other than liabilizies to Members),
whether by payment or the making of reasonable provision for paymemt
thereof, including all costs relating lo ihe dissolution, winding up, ard
liquidation and distribution of assers,

(4) establish such reserves as may be reasonebly necessary 1o provide for
contingent, conditional and unmatured liabilities of the Campany,

(3) discharge any liabilities of the Company to the Membzrs (including on
account of Gueranteed Payments) othzr than on account of their Injerests and
their interest in the Company’s capita! or profiss,

{6) distribute the aggregate amount of the Capital Accounis 1o the Members on a
peri passy basis based on their Capitel Accounts; and

(7) distribute the remaining assets to the Members on & pari passu basis based on
their Interest Percentages.

(b) Notwithstanding anything to the contrary in this Agreement, upon 2
liguidation of the Company within the meaning of Treasury Regolation Section 1.704-
1{bX2)(ii)g), if any Member has a negative Cepital Account (afier giving effect to gl
contributions, distributions, allocations and other Capimal Account adjusiments for all taxable
years, including the yvear during which such liquidation eccurs), such Membar shall have no
obligation to make any coniribuiion to the capital of the Company, and the negative balance of .
such Member's Capital Accouni shall not be considerad a debt owad by such Member to the

Company or to any other person for any purpose wheiscever,

(c) Upon completion of the winding up, liquidation and distribucion of the assets,
the Company shal] bz deemed terminated.

(dj The Board shall comply with any applicable requirements of applicable law
pertaining to the winding up of the Company and the final distribution of fis assets.

10.3  Claims of the Members. The Members shall look solely tw the Company's
assets for the retern of their Capital Contributions or satisfaction of any obligations respecting
any loans made by a Member 1o the Company, and if the asseis of ths Company remaining aftar
payment of or due provision for all debis, liabilities and obligations of the Company are
insufficient to reivrn such Capital Contribuiions or to satisfv any obligation respecting such
loans, the Members and former Members shall have no recourse 2gainst any Member, the Board
or their Affifiares.

i
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ARTICLE X1,
TAY MATTERS

11.1  Preparation of Tax Reiurns.

The Board shall arrange for the preparation and timely filing of all retums of
Company income, gains, deductions, Josses and other items required of the Company for federal
and state income or franchise tax purposes and shail use all reasonsble efforts w fumish, within
90 days of the close of each taxable year of the Company, the tax information reasonably
required by Members for federal and state income or franchise tax reporting purposes. The
classificarion, realizailon and recognition of income; gain, losses snd deductions and other items
shall be accounted for on the cash basis for federal income tax purposes.

{1.2  Tax Elections.

Except as otherwise provided herein, the Boszrd shall in s sole discretion
determine whether o make any available election pursuant to the Code. All Members agree thax
the Company will be reated as a parmership for federal income tax purposes and ro zlection will
be made to treat the Company as an association for federal income tax purposes.

11.3 Tax Controversies.

Subject to the provisions hereof, Jeremy Casiili is hereby designated the Ty
Maiters Pariper (as defined in Section 6231 of (he TadE) for the Company, and 1s a0thorized
R\.'—a’—dz—“‘-ﬁ——»‘“—’“’— - N ezl b ot o
and required to represent the Company (at the Company's expanse) in comnzsction with afl
examinations of the Company's affairs by tax authorities, including, without limismtion, resulting
administrative and judicial proceedings, and to expend Company funds for professional services ,
and costs associated therewith. Each Member and Assignee agrees to cooperate with the Tax '
Matters Partner and to do or refrain from doing any or all things reasonably required by the Tax
Maners Partner to conduct such proceedings.

11.4  Withholdins.

Nouwithstanding any other provision of this Operating Agreement, the Board shall
be authorized to take any action that they determine in their sole discretion © be necessary or
appropriaie to cause the Company to comply with any withholding requirements established

under ihe Code or any other federal, siate or local law, including, withour limitation, pursuant (o A
Seciions 1441, 1442, 1425 and 1446 of the Code. To the extent thet the Company is required to (l‘ﬁ
withhold and pay over to any taxing authority any aimount resvliing from the alocation or [ﬁ!‘

distribution of income 10 any Member or Assignee {including, without timitzvion, by reason af
Section 1446 ol the Code). the amount withheld shail be treated as a disiribution: of cash in the
amount of such withholding from such Member or Assigres.

1nJ
I
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ARTICLE ¥Ii.

GENERAL PROVISIONS

12.1  Addresses and Notices.

Any notice, offer, consem, demand, request or other communication required or
permitied 1o be given or made to a Member or Assignee under this Operating Agreement shall be
made in writing and shall be deemed given or made when deliverzd in parson or by overnigh
cowner service next business day delivery w the Member st the address or facsimile number
provided to the Compsny by the Member or to such other address or aumber as the Member or

Assignee may hereafter designate by wrinien notice.

122 Titles and Captions.

All anicle or section titles or captions in this Operating Agreement are for
convenience only. They shall not be deemed part of this Operating Agreement and in no way
define, limit, extend or describe the scope or intent of any provisions hereof,

12.3  Pronouns and Plurals: Numbers.

Whenever the contextr may require, any pronoun used in this Operating
Agreement shall include the corresponding masculine, feminine or neuter Torms, and the singular
Form of nouns, pronouns and verbs shall include the plural and vice versa. In this Agreement, &
percentage is derived from a fraction by muliplying the fraction by 100 and then adding &
percentage sign at the end (for example 3% is derived from 3/100; and 28% is derived from 1/3).

{2.4 Qoverning Law: Suceessors: and Severability.

This Operating Agreement shall be governed by end consirved in zccordance with
the laws of the Siate of New York and, subject to the restrictions on transferability set forth in
this Operating Agreement, shall bind and inure 1o the benefit of the heirs, execuiors, personal
representatives, successors and assigns of the Members. The righis and liabilities of the
Members and the Board under this Operating Agreement shall be =5 provided by Mew York law.

12.3  Enfirz Agreement.

This Operating Agreement constituies the sole operzting sgreement of the
Company and constitutes the entire agreement among e pastics. This Operating Agreement
supersedes any prior agreements or understandings, orzl or writen, bziween the parties with
respeci 1o the limited liability company formed herein, =il of which are hareby canczled and of

no furiher Torce and effect,

12.6 Amsndment.

e waived, modified,

.
b’

Neither this Agreement nor any provizion -hereof may s
amended, discharged or terminated except by an instrument in writing signed by the pary

;GG Te82, DUCS;
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against which the enforcement of such.waiver, modification, amendmeni, discharge or
ienminarion is sought and then only to the extent set forth in such instrument,

12.7  Dispute Resolurion.

Any dispute arising out of or relating to this Operating Agreement or the breach,
iermination or vslidity herzof shall be finally semled by binding arbitration conducied
expeditiousty in accordance with the Commercial Arbimation Rules of the American Arbitration
Association as in effect from time o time, and judsment vpon the award rendered by the
arbitrators may be entered by any court having jurisdiction thereof. The plzace of arbitration shall

be in New York Ciny.

ARTICLE XTIE

INDEMNIFICATION

13.1  Indemnification of Members. Managers and Qfficars.

{a) A Member, Manager or Officer shall not be liabie 1o the Company or any
other Member, Manager or Officer for any act or omission based upon ercors of judgment or
other faul in connection with the business or affairs of the Company if the Membszr's, Manager's
or Officer's conduci shall not have constituted frand or willful misconduci.

(b) To the fullest extent permitied by lew, each Member, Manager and Officer
shall be indemnified and held harmiess by the Company from and against any and afl losses,
claims, damages, settlements and other amounts (collectively, * Losses™) arising from any and all
claims (including attorneys' fees and expenses, as such fees and expenses are incuned), demands,
actions, suits or proceedings (civil. criminal, administrotive or investigative), in which he may be
involved, as a pariy or otherwise, by reason of the management of the affairs of the Company,
whether or not he continued to be a Member, Manager or Officer or involved i management of
the affairs of the Company at the time any such liability or expense is paid or incurred; provided
that the Member, Manager or Officer shall not be entitled to the foregoing inGermnification it a
court of competent jurisdiction shall have determined thar such Losses resulied srimarily from
the fraud or willful misconduct of such Member, Manager or Officar. The 1ermination of a
proceeding by judgment, order, settlement or conviction under a plez of aolo coniendere, or s
equivalent, shall not, of itself, create any presumption that such Lesses resuled peimarily frora
the freud or willful misconduct of the Member, Manzsger or Cfficer or that the conduct giving
rise 1o such [fiability was not in the best interest of the Company Tha Company shali also
indemnify & Member, Monager or Officer who was or is a party or is threatened 1o be made 2
party 10 any threatened, pending or completed action bv or in the right of the Company ta
procure a judgmeni in its favor by reason of the fact that such Member, Manager or Officer is or
was an agent of the Company, against any Losses incurred by such Membzr, Manzger or Officer
in conneciion with the defense or settlement of such action; provided that ne iember, Manager
or Officer shall be entitled o the foregoing indemnification if a court of competent jurisdiction
shall have determined that any such Losses resulted from ihe fraud or willful misconduct of such
Member, Manager or Officer. The Company may advance 0 the Member, Manager or Officer

100407982 DOC 62 51
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any expenses {including, without limitation, attorneys' fzes and expenses) incurred as a result of
any demand, action, suit or proceeding referred 10 in this paragraph (b) provided that (i) the legal
action relates to the performance of duties or services by the Member, Manager or Officer on
behalf of the Company; and (ii) the Member, Manager or Officer provides & wrinign undertaking
to repay to the Company the amounts of such advances ir: the event that the Member, Manager or
Officer is determined to be not entitled to indemnification heraundar

{c) The indemnification provided by paragraph (b} of this Sectéer 13.7 shall not
be deemed to be exclusive of any other rights 10 whick a Membzr, Manager or Officer may be
entitled under any agreement, as a matier of law, in equity or atherwise, and shall continue as to
a Member, Manager or Officer who has ceased to have an official capacity and shall inure to the
benefit of the heirs, successors and administrators of the Men:ber, Manager oy Officer

(d) Any indemnification pursuant 1o this Sectian 13.¥ wil} be paysble only from
the assets of the Company.

13.2  Transactions swith a Member. Manacer or Officer.

A Member, Manager or Officer, on bzhslf of the Company, may snter inio
coniracts or transactions with ftself, himself or herself or znv of s, his or her Affiliates, provided
that any such contract or transaction shall be on terms no more favorsble to the Member,
Manager or Officer or its, his or her Affiliates than generally afforded 1o unrelaied panies in &

similar transaction.
ARTICLE XXV,
SUBJECT TO ALL 1.AWS

14,1 Subiect 10 All Laws.

The pravisions of this Operating Agreement shall be subject to all valid and
applicable laws, including, without limitation, the Act, as now or hereafier amended, and in the
event that any of the provisions of this Operating Agrezmeant are found to be inconsistent with or
conwrary to any such valid laws, the latter shall be deemed 1o conirol and this Operating
Agreement shall be deemed modified accordingly, and, as so modified, to continuz in fil) force

and effect.

|
it
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IN WITNESS WHEREOF, each of the undersigned has execurec or csused ro
b sxecuted by itself or an officer or agent duly authorized, the Operaunc Agresment on the daie

forth above.

268 West Broadway, LLC

Name:
Title
THE INITIAL CLASS A I‘J TMIBERS
/ / _///i:j7
/ , (i\\
f[ "y /’f ) .
JER tv/b—/CA i SHAUL NATAN

THL INITIAL CLASS B MEMBER THE INITIAL CLASS € MEMBER

MICHAEL MORRIS DIANE ROSENCRANTZ

THE INTITIAL CLASS D MEMBER: THE INITIAL CLAES E MEIMBER:

DC YORK HOLDINGS, LLC )
f:) //
e N S
By: %,’\ ‘T./
Name: NADQV C. COHEN /-"
Corp Title: /
i
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SCHEDULE & .
SCHEDULE 4 :
TO
SIGNATURE PAGE
TO THE OPERATING AGREEMENT OF
268 WEST BROADWAY, LLC

Hzerepate Cepits! Units Interest
NMember’s name Member®s address | Class :’omnnunon Perczmage
on the daze
hereof
lecemny Cesilli 420 West 32nd Class A £20,000 31.2 30.8
Sirzer, PHC
New York, New
York 10025
Shaul Nsten 200 Palisades Rd., | Class A $30,000 31.2 30.8
138
fon Lee, N 07024
‘Michzel Moms 12 Stiverbirch Class B S130,000 8 F3
Road
Merrick, NY
11566
Diane Rosencraniz Class C $150,004 (X 6.4
DC York Holdings, | cfo Gery Wisinski | Class D $100.600 ) o
LLC 3344 42nd Strea
Nw
Washington DC
20015
Nadov C. Cohen Class E $1235,000 0.2 10

0202062.00C:6}

35 of 36




FTLCED_NEW YORK COUNTY CLERK 05/ 23/ 2018 06:58 PM | NDEX NO. 652545/ 2017

NP ED S N “YORK COUNTY CLERK 05/11/2018 04:52 pM  RECEIMERNKSCEE: 20242342018

N{FILEDL . NEW YORK COUNTY CLERK 55'76972615 12:47 7M™ RECE RNRFANOCE £ 516294390818

NYSCEF DOC. NO. 34 RECEIVED NYSCEF: 05/09/2018

Schednle 8.2
(i) redemption or repurchase by the Company of any Unir;

(ii) incur any indebtedness {including Member Loans and other loans and advances from
Members) other than in the ordinary cotirse of business;

(i) effect a merger or an acquisition;

{tv) dissolve, liquidate or otherwise terminate Company, xcept as permitied pursiuani 10 Article

X as in effect on the date hereof;

(v) encumber (whether by mortgage, lien, pledge, charge, security interest, guarenice, or
otherwise), sell, transfer or otherwise dispose of any assais of Compzny, other than in the
ordinary course of Company's business;

(vi) join in any involuniary case, or commence any voluntary case, under applicable bankruptey
laws now or hereafter in effect, or consent to the eniry of an order for relief in any such
mvoluntary case, or to the conversion of any involuntary ease o a voluntary case under anw
such law, or consent to the appointment of or taking possassion by a receiver. trustee or
other custodian of al) or a substantial portion of the assers of Compary;

(vi) issuing interzsis other than Class A Interests; provided, however the Company may issue
additional Class B Uniis so long as following such icsuance no more than 10 Class B Units
are issued and outstanding; provided, further however, the Company may issue additional
Class C Units 50 long as following such issuance no more than § Class C Unis are issued
and outstanding; and provided further however the Company may issue additionzl Class D
Units so long as following such issuance no more than 10 Class D Units 2re issued and
outsianding; and provided further however the Cempany may issue additional Class E Unite
so long as follawing such issuance no more than 20 Class D Units are issuad and

ouisianding;

{viii}) increasing the Prasident’s selary, paying Jeremy Casilli more than $32,000 per znnur in
salary or compensation for services to the Company or paying any Mzmbar ather than
Jeremy Casilli and Nadov Cohen more than §52,000 per annum in salery or compensation
for services to the Company;

(ix) entering into an agreement with an affiliate of a Manager, Member or Officer, unless such

agreement is on substantially the same terms as if the agreement was negotiated with an
unaffiliated third party on an arms’ length basis.
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