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The undersigned arbitrator, having been designated in accordance with Section
10.1, of the Amended and Restated Partnership Agreement of Capital Properties, dated,
July 1, 1981 (“Agreement”), giving all parties the opportunity to produce and present
their evidence, and having examined the evidence and submissions, finds, concludes and

issues this Partial Final Award as follows:
1. OVERVIEW OF THE CASE

The subject matter of this dispute involves a partnership, Capital Properties
Company (“Capital Properties” or “Partnership”) which was formed in 1966, by
Respondent Alvin Dworman (“Dworman™) and two other investors, to own and operate
buildings in Manhattan, located at 65 West 55" Street, 155 East 55" Street, and 210 East
58" Street, as well as 200 East 58" Street. On July 1, 1981, pursuant to an Amended and
Restated Partnership Agreement of Capital Properties Company (“Agreement”), Mickey
Palin (*Palin™) replaced the two other owners and became a partner and 50% owner of
Capital Properties, with Dworman owning the other 50% interest. The WHEREAS
Clause, refers to Exhibit A to the Agreement as describing the Partnership’s properties,
which Exhibit identified 65 West 55" Street, 155 East 55" Street, and 210 East 58"

Street. 200 East 58" Street is not described in Exhibit A.

Palin made no capital contribution; rather, through Carard Management
Company (“Carard™), Palin’s property management company (or an affiliate), he was to

manage the properties. In 1993, the First Amendment to the Agreement (“First
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Amendment™), was executed, substituting Capital Enterprises Co. (“Enterprises™) as a
general partner for Palin, who had resigned from Capital Properties, and who had sold a
50% in Enterprises to the Sachs family. The First Amendment is the last document
governing the Partnership. This First Amendment contains no further description of the

Properties.

Two of the buildings (65 West 55" Street and 155 East 55" Street) have parking
garages, which in 1998 were leased to Bricin Parking Corp., (“Bricin™) a company owned
and operated by Gary Adelman, an officer and shareholder of Carard, and controller for

Mickey Palin’s companies.

Dworman and Palin were not only business partners, but over the course of their
lengthy relationship, they and their respective families became personal friends. An
issue which runs through this entire arbitration is the extent to which, if at all, Dworman
participated in, was aware of, or consented to, Carard’s (or Palin’s) decisions concerning
the Partnership management, as Claimant contends, “for more than thirty-five years”.
According to Claimant, it is “incredible to believe that Dworman would ignore a
substantial investment like the Partnership for over three decades”. On the other hand,
Dworman contends that he was unaware of “Palin and Enterprises’ malfeasance™.
Therefore, he did not “consent” to it, and could not have “objected” to it, since he was

unaware of the misconduct.

In preparing this Award, I reject Palin’s claim that the manner in which he and

Dworman ran this Partnership, was that although “Dworman left the day-to-day tasks to
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Mickey Palin...Dworman did not ignore the business. To the contrary, he knew exactly
what Mickey Palin was doing, and the two partners made all important partnership
decisions together.”  Indeed, in light of Palin’s steadfast refusal to produce the
partnership books and records for over two years; records to which Dworman was clearly
entitled and which turned out to evidence serious malfeasance and wrongful conduct by
Palin, and his other proven breaches of his fiduciary duty, this is not credible. Rather, it
is my conclusion that to the contrary, most - if not all — important Partnership decisions
were made by Palin, without either any disclosure or without full and complete
disclosure. to Dworman. Corroborating this determination, is my review of Dworman’s
videotaped deposition, |IEEEEEG—_—
B s dcmecanor and statements, convincingly demonstrated that he
was neither a knowing, nor a willing partner in Palin’s self-interested management of the

affairs and business of the Partnership.

Sometime in the 1990s, Palin’s son, Dean Palin (“Dean Palin™), began working
for his father, and in approximately 1996, assumed primary responsibility for the daily
management of the three buildings. According to Dean Palin, he reported both to his
father and to Dworman. Regarding Dean Palin, 1 find that his testimony was colored by
his self-interest, demonstrated not only by his improper receipt of leasing commissions,
but also by his tenancy in four combined apartments, at below-market rates. Thus, I do
not credit his testimony that he kept Dworman fully apprised of management issues at the

three properties.
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Around 2013, Dworman, sought to inspect the books and records of the
Partnership. Enterprises’ refusal to produce the requested books and records, led to the
filing of a July 27, 2015 petition to compel their production. This petition was granted on

October 1, 2015.

Prior to the filing of the petition to compel the production of the books and
records, Dworman and Palin, on March 10, 2015, met in the offices of Alan Hoffman,
CPA, a member of Janover LLC, Properties’ accountants, to discuss dissolution of the
Partnership. After this meeting, Hoffman drafted a memorandum, which purported to
summarize the substance of the meeting. Dworman disputed this summary, and the
partners had no further contact with each other. It should be noted that Dworman is

currently in his 90s, and Palin is currently in his 80s.

Following the court-ordered production of the partnership’s books and records,
Dworman retained the accounting firm of Marks Paneth LLP to examine them. Based on
this examination, in 2016, Dworman filed three separate lawsuits, individually and
derivatively, seeking: (1) to remove Carard as the property manager; (2) to remove
Janover as the Partnership’s accountant; and (3) to remove Bricin as the garage operator.
Dworman alleged conversion of the revenue and cash flow generated by the partnership;
diversion of revenue from the parking garages; failure to maintain the buildings,

including unrepaired code violations; unauthorized loans; and charging an unauthorized
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4% management fee'. On May 4, 2016, the court issued a preliminary injunction,
granting the requested relief. Thereafter, the parties stipulated to retain Halstead
Management Company LLC (“Halstead™) to manage the properties and the court

appointed as accountant, the firm of Lutz & Carr LLP, which has subsequently resigned.

On July 28, 2016, Enterprises filed a petition to compel arbitration, which was

granted on January 12, 2017, and this arbitration ensued.’

Against this contentious backdrop, before the Arbitrator there are numerous
claims and counterclaims (set forth below): essentially, Capital Enterprises (Palin) seeks
to enforce what it contends is an enforceable “handshake™ agreement, entered into on
March 10, 2015, between him and Dworman to dissolve the partnership and distribute the
assets, as the parties agreed, i.e., transferring 65 West 55" Street to Dworman,
transferring 155 East 55" Street to Capital Enterprises or Palin, and holding 210 East
58" Street for a period of time and then transferring it to either Dworman or Enterprises
or to a third party. Additionally, Claimant has claims alleging breaches of contract and
breaches of fiduciary duty, and he seeks relief by way of various requests for declaratory
judgment and specific performance, e.g., appointment of a new accountant, return to
Carard’s leasing strategy, and performance of fagade repairs, as well as an accounting,

which he alleges will demonstrate that Dworman received unilateral benefits. Dworman

! Dworman also brought separate actions against Janover and Bricin, which are currently pending.

? That portion of the January 12" Order which denied arbitration of two of claimant’s demands, on statute
of frauds grounds, was reversed by the Appellate Division on June 27, 2017, which concluded that “the
broad arbitration provision of the partnership agreement controls the parties’ dispute™, and that “the
applicability of the statute of frauds, should be determined by the arbitrator”.
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counterclaims for damages and an accounting, and also seeks dissolution both pursuant to

the terms of the Agreement and under New York Partnership Law.

I1. PRELIMINARY STATEMENT

Following completion of discovery, document and depositions, and various other
pre-hearing matters, an evidentiary hearing was held over 6 days, from November 4
through November 8, 2017 and on January 3, 2018. At this evidentiary hearing, very able
counsel for both parties, effectively and efficiently, offered voluminous documentary
evidence, as well as the testimony of the following witnesses: (1) for Claimant --
Michael Palin; Dean Palin; Howard Zimmerman, architect; Sharon Locatell, President of
Appraisers & Planners; Simeon Friedman, CPA; and (2) for Respondent -- Eric Kreuter,
CPA, Marks Paneth LLP; Marc Nakleh, Cushman & Wakefield (“C&W™); Alberto Mora
and David Nguyen, Vidaris Inc.; Mitchell Waxman, CFO for one of Dworman’s
companies and a CPA; B.J. Hoppe, Executive Managing Director, ADCO Group; and

Alvin Dworman (by video-taped deposition).

At the conclusion of the hearing, an agreed upon post-hearing briefing schedule
was established. Comprehensive briefs were submitted, and oral argument was held on
April 20, 2018. Subsequent to argument, as requested, additional letters were submitted

by the parties relating to the dissolution and winding up of the Partnership.

It seems most efficient, following the identification of the specific relief sought by

the parties, to structure this Award by discussing, and resolving, the various issues
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presented. However, before turning to this, it is necessary to first resolve the dispute over

the burden of proof.

The essence of the dispute, relates to claims that each partner, has breached his
fiduciary duty to the other. In this regard, the business judgment rule does not insulate a
partner, accused of self-dealing or breach of fiduciary duty, who has the burden to

demonstrate that its challenged acts were proper (see, e.g., Kantor v. Mesibov, 8 Misc. 3d

722, 724-25 [Sup. Ct. Nassau Cty., 2005]). This, of course, includes coming forward with
evidence to show that the conduct was not self-interested or improper. Inasmuch as it is
determined that Palin breached the fiduciary duty owed to Capital Properties (and Palin),
as seen below, his failure to produce such proof is dispositive. Moreover, one to whom
there is owed a fiduciary duty may reasonably rely on the representations made without

being required to make an independent inquiry (Anderson v. Weinroth, 48 AD 3d 121,

136 [1% Dept., 2007]).

III. RELIEF SOUGHT BY THE PARTIES

A. Claimant’s Claims. In the Demand, Claimant’s assert eleven claims, which as re-stated

in its Pre-Hearing Memorandum, are as follows:

1. Claims 1-2: Breach of Contract and Breach of Fiduciary Duty against Dworman, for
failing to carry out his partnership responsibilities, including his responsibilities as

managing partner, and for improperly delegating his authority;
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2. Claims 3-4: Declaratory Judgment, for determination that there is no basis for
Respondent’s claims that Enterprises, through its control of the property manager, Carard
Management Corp., misappropriated or stole assets from the Partnership, or mismanaged

the Partnership assets;

3. Claim 5: Specific performance, to enforce Section 4.3°s (of the Agreement) requirement
that Carard or any other affiliated company be engaged to be property manager for the

Partnership, and to return control of day-to-day management to Enterprises;

4. Claim 6: Specific performance, to revoke Dworman’s authority to act on behalf of the
Partnership in connection with his lawsuits against Carard and the Partnership’s former

accountant, officers, employees or vendors;

5. Claim 7: Specific performance, to enforce the parties” March 2015 agreement in which

they provided consent to dissolve the Partnership;

6. Claim 9: Specific performance, to resolve stalemate on issues as follows: (a) ordering
the filing of the 2015 tax return prepared by Lutz & Carr and the appointment of a new
accountant, (b) re-implementing the former strategy used by Carard with regard to

leasing, and (c) proceeding with fagade work contracts;

7. Claim 10: Breach of fiduciary duty for carrying out self-interested transactions in

connection with the Partnership matters set forth in Claim 9;

10
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8. Claim 11: Accounting, with regard to the disposal of 969 Third Ave, lost rental income
from free or rent-reduced leases to Dworman’s relatives, and offsets from damages

caused by Dworman’s surrogates after Dworman abandoned his partnership duties.

B. Respondent’s Counterclaims: In his Answer, Dworman asserts two counterclaims, as

follows:

1. Dworman demands that Enterprises and/or Palin account to the Partnership, and hold as
trustee for the Partnership, any directly or indirect derived benefits and profits from the

conduct of the Partnership pursuant to Section 43 of New York Partnership Law;

2. Dworman demands a full accounting of the Partnership’s affairs as well as the monies,
profits and other benefits directly or indirectly received by Claimant from the Partnership
and the damage caused by Claimant to the Partnership properties. Also, he seeks

attorney’s fees, costs and prejudgment interest.

The gravamen of Respondents” claims is that the Claimant, through Mickey Palin
“had stolen money and assets from their Partnership and then concealed his theft”,
contending that this constitutes self-dealing and breach of fiduciary duty concerning the

Partnership, and its monies and properties.
IV. DISSOLUTION

The parties disagree on just about everything, however, they do agree on the need
for dissolution of the Partnership, although for different reasons and on different grounds.

There is also disagreement on how to conduct the winding up and distribution of the

11
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assets. According to Claimant, the dissolution should be pursuant to, what it contends is
an enforceable oral agreement between the partners, entered into on March 10, 2015.
Claimant further contends that even if it is determined that the alleged March 2015
agreement is not enforceable, dissolution “should be ordered based on this framework™.
Respondent, on the other hand, contends that no enforceable agreement was reached by
Dworman and Palin on March 10, 2015, and that the dissolution should be based upon

Partnership Law, section 63, and as provided for in the Partnership Agreement.

A. Enforceability of the alleged March 10, 2015 Agreement:

On March 10, 2015, Dworman and Palin met with Alan Hoffman (*Hoffman”™), to
discuss the winding up of the partnership. Prior to this meeting, Dworman, who was
interested in “separating from™ Palin, had been meeting and speaking about winding up
the Partnership, and they had both been individually speaking with Hoffman about the
“tax consequences” of doing so. This led to a meeting in Hoffman’s office on March 10,
2015. Mitchell Waxman (*“Waxman™) accompanied Dworman to the meeting, but did not
participate, rather he waited in a separate room. During the meeting, the partners
discussed the distribution of the three properties owned by the partnership, and their
concerns about the tax consequences of a sale of the buildings. According to Claimant,
at this meeting, it was agreed to distribute the buildings as follows: Dworman would
receive 65 West 55 Street; Enterprises would receive 155 East 55" Street, which had a

higher value, and that when the difference in values was agreed upon, Dworman would

12
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receive a credit equal to the difference. Further, that the Partnership would hold 210 East
58" Street for a period of time, after which it would either be purchased by a partner or
sold to a third party. Claimant states “[t]he only thing which the partners did not finally
set at the meeting was the assignment of value for the properties and the calculation of

the equalizing payment.”

Hoffman testified that, at the end of the meeting he did not know if Dworman and
Palin “actually shook hands”, and that, other than valuation, they had “essentially agreed
upon a framework for dividing up the assets”. At the end of the meeting, Waxman
rejoined them, and Hoffman was requested to prepare a memorandum summarizing the

discussion.

Review of the memorandum, which Hoffman prepared, entitled “Capital
Properties Potential Transaction”, demonstrates that the 2015 alleged oral agreement
between Dworman and Palin is, at most, an agreement to agree, which is unenforceable.

See, e.g., Amcam Holdings. Inc. v. Canadian Imperial Bank of Commerce, 70 AD2d 423

(1" Dept., 2010). Here, an examination of the memorandum, purporting to set forth the
parties” agreement, shows that the parties” alleged oral agreement was “contingent on the

negotiation of additional terms”. IDT Corp. v. Tyco Group, 13 NY3d 209, 212 (2009).

For example, Hoffman wrote that distributions would be made, “once an agreement is
finalized™, clearly a reference to more than just an agreement on the valuation of the

properties. Indeed, he wrote, and highlighted, that “the difference in values has not been

13
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agreed to”. The memorandum also contained a heading “Summary of Open Terms”,
which lists four open terms, including valuation; the requirement that they “must also
agree on the independent managing agent for 2107; that “[t]attorney’s [sic] must write an
agreement and come up with a way to determine who will eventually purchase 210 [East
58™ Street]”; and that there “must” still be a discussion about NYS/NYC RPT” (real
property tax). Also, even Palin acknowledged that he and Dworman had not agreed
upon “which of the three alternative scenarios [relating to 210 East 58" Street] to proceed
with or adopt.” To me, these are certainly material terms, as to which no agreement had
been reached; rather, they were left for future negotiations. Therefore, it is evident that,
at this March 2015 meeting, the parties did not reach an enforceable oral agreement on

dissolution of the Partnership.’

B. Should the Alleged March 10. 2015 Agreement be Utilized in the Dissolution
Process

Claimant contends, in its post-hearing memoranda and in its May 16, 2018, post-
hearing letter, that the Partnership should be dissolved in accordance with the so-called
“March 2015 Plan”. Not surprisingly, Respondent objects, and contends that the
dissolution and winding-up should be in accordance with the terms of the Agreement, and
the relevant sections of New York’s Partnership Law. Both parties agree that there

should be appointed a Special Liquidator.

¥ Having reached this conclusion, there is no need to discuss Respondent’s further argument that this
alleged oral agreement is barred by the statute of frauds or by section 10.5 of the Agreement (“This
Agreement may be modified or amended only upon the written consent of both of the Partners™.)

14
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Recognizing that an arbitrator has broad authority to craft a dissolution remedy,
Claimant states that the Partners’ “last major decision... included a tax-efficient plan for
liquidating the properties”, and was agreed between them in March 2015. Specifically, it
is argued that this framework’s main advantage is that it is “the most tax advantageous
for both partners.” In its Post-Hearing Opposition Brief, Claimant states that it “wishes
to retain, at a minimum, one of the partnership properties — 155 East 55" Street.”
Claimant further explains, in its letter, that the 2015 plan, or what it describes as a
“Structured Sale”, utilizing a professional appraisal process, involving a “swap” of 155
East 55™ Street and 165 West 55 Street, would not only result in substantial tax savings
for the partners, but would be a faster and more efficient process, than a brokered or cash
sales process. With regard to 210 East 58" Street, this property could be sold to either
partner at its appraised value or to a third party. Purporting to buttress this proposed
approach to the winding up, Claimant has presented a hypothetical illustrating what it
contends is the “enormous difference” between a cash sale and a Structured Sale,
contending that this would give each “partner greater flexibility and be a time and cost

efficient method of attaining the ultimate objective.”

Respondent, opposes this proposal, and requests that the dissolution be based
upon Section 63 of the Partnership Law. Of course, since there was no enforceable
dissolution agreement between the partners, this is the operative statute. Respondent
further contends that the provisions of the Agreement should govern the winding-up

process, not as Claimant wishes, what is set forth in the March 2015 Memorandum.

15



e : CNDEX NO. 653961/2016
NYSCEF DOC. NO. 164 RECEIVED NYSCEF: 11/02/2018

Section 5.3 of the Agreement provides for the appointment of a Special Liquidator and
the sale of the Partnership’s assets; and section 5.4 provides for the priority of
distribution. In order to implement the winding up, and sale. Respondent, in its May 16,
2018 letter, agrees with the necessity for the appointment of a Special Liquidator, who
would be directed to “obtain[] the maximum cash recovery for the assets being sold”, and
would do so by “retain[ing] one of the premier New York based international investment
sales companies”. Respondent opposes any dissolution or winding up, under the “oral
dissolution agreement that Mickey Palin claims he made with Alvin Dworman in March
2015 so as to protect Claimant’s personal tax position™. In this regard, Respondent has
stated that he would be “happy to accept the tax consequences of a third party driven

sale”.

[ agree with Respondent that the winding up process should not be under the so-
called March 2015 plan. Simply put, there was no “plan”, just the discussion of a
“potential transaction”, as acknowledged by Palin and Hoffman. This being so, there is
no basis for it to override the clear provisions of the Agreement, even though I may have
the authority to do so, by taking “into overall fairness and the maximization of value for
both Claimant and Respondent”, as Claimant argues. * It seems inappropriate to

consider, post-hearing, the proffered hypothetical, which is based upon a number of

# Clearly not coincidental, is that Palin’s son (Dean Palin) and daughter (Andrea Fayer) each have been
longtime tenants in their individual combined apartments located at 155 East 55" Street, which tenancies
are challenged by Respondent as having been improperly leased. Adopting this proposal would
undoubtedly be of significant benefit to both of these tenants, in addition to the other claimed benefits.

16
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speculative assumptions’, and which is not based upon the testimony or the evidence
adduced at the hearing. Rather, the properties should be sold in a manner to maximize
the proceeds from the sale of all three properties, by a professional broker, either on a
combined basis or as individualized sales, whichever ensures the highest and best
outcome. Such best value, as Respondent persuasively put it: “is not an appraisal, but
rather what a willing buyer will pay for a property that is properly marketed for sale to
the largest group of qualified buyers”. Such marketing by the sales firm will be under the
supervision of a Special Liquidator (Agreement, §5.3) to be appointed by me in this
Partial Final Award. Furthermore, under the circumstances, as concluded below, Palin
engaged in dishonest and wrongful conduct. Therefore, it would be inappropriate to

adopt a plan designed to allow him to avoid tax consequences.

V. CLAIMANT’S REQUEST TO DECLARE DWORMAN A

“MISSING WITNESS” AT THE HEARING

Claimant seeks a “missing witness” adverse inference from the fact that
Dworman, who was present for at least three days of the hearing, did not testify.

Respondent opposes this application, contending that it was untimely made and that the

delay prevented him from seeking a protective order || | | R NG

*E.g., the length of the sale process, and the “high likelihood that successful bidders will subsequently
attempt to re-trade their bids” based upon the fact that these are old buildings with “significant deferred
maintenance and ongoing capital expenditure requirements”.

17
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Passing the issue of timeliness, which itself would warrant denial of the requested

inference, People v. Gonzalez, 68 NY 2d 424 (1986), Claimant is not entitled to such an

inference. Here, prior to the hearing, | INEE_—__—
I (scc foint Order Regarding Depositions,

Order No. 4, Order No. 3, and Order No. 2). Ultimately, he was directed to sit for two

90-minute sessions. While Dworman attended portions of the evidentiary hearings, that
does not demonstrate that his failure to be called by Respondent as a witness should be
the basis for an adverse inference. Indeed, Claimant was on notice that Dworman would
not be called, since he was not listed on Respondent’s prehearing witness list, dated
December 1, 1017. More tellingly perhaps, is that he was listed as witness “10. Alvin
Dworman (via deposition testimony)” on Claimant’s prehearing witness list, dated

December 1, 2017. That Claimant chose not to call him reflects not only a strategic

decision, but most likely a recognition that if it had, || GcEzINGGEEEEEEE
I Obviously, receipt of

Dworman’s videotaped deposition into evidence, was considered sufficient. Therefore,
this request is denied, and I have evaluated his video-taped deposition as if he had

testified in-person at the hearing.

18
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VI. RESPONDENT’S REQUEST THAT THE TESTIMONY OF MICKEY

PALIN SHOULD NOT BE CREDITED

Respondent cites to passages of Mickey Palin’s testimony, which he contends are
false, and which he claims “evidence[s] Palin’s complete disregard for the truth and lack
of credibility as a witness, and warrant[s] application of the doctrine of falsus in uno,
falsus in omnibus”. Therefore, it is argued that his testimony “should not be credited”. 1
decline this invitation® to reject the Palin’s testimony; rather, 1 will evaluate his
credibility and reliability as I would do of any other witness, and decide whether or not to
accept or reject any portion of it. However, since the issue of Palin’s credibility has been
separately raised, it is not inappropriate for me to note that the following informs my
consideration of his testimony: (1) Palin’s steadfast refusal to produce the books and
records of the Partnership, to which Dworman was absolutely entitled, for over two years
until ordered to do so by the Supreme Court’; and (2) Palin’s improper use of substantial
Partnership monies in the amount of $3,211,544, over an extended period of years, to

make personal loans for his own personal purposes.

®In its Opposition to Respondent’s Post-Hearing Brief, Claimant opposes this application and argues that
“If Any Witnesses Testimony Should be excluded” under this Doctrine, it should be that Hoppe’s. Similar
to my denial of Respondent’s request, this is also denied.

7 A brief chronology is helpful: on February 13, 2013, B.J. Hoppe, Executive Managing Director, ADCO
(Alvin Dworman Companies) Group, an umbrella organization comprising over a hundred of Dworman’s
companies, wrote to Dean Palin, Palin Enterprises, requesting certain documents relating to Capital
Properties. By July 2015, when this information was not provided, judicial intervention was sought, and
the supporting affidavit demonstrated the demands which were made upon respondents Capital Enterprises,
Michael Palin and Carard Management Corp. At an October 1, 2015 hearing on this application, the court
dismissed out-of-hand Palin’s claim that there was a conflict of interest requiring disqualification of
Dworman’s counsel and ordered “full access to all books and records™.
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VII. ALLGEGED 4% MANAGEMENT FEE

The Partnership Agreement provided that Carard® (which was a Palin company),
or any other affiliated company, would be engaged “to perform the duties necessary to
coordinate the business and affairs of the Partnership and to perform for the Partnership
all services customarily performed by a property management company in accordance
with sound management principles and the performance of such other duties as are
required for the proper management, maintenance and operation of residential buildings
similar to the Properties” (Section 4.3). It was further provided that the Partnership
would pay Carard “such fair and reasonable compensation and fees as shall be agreed
upon by the Partnership and [Carard] in an amount equal to the aggregate costs and
expenses directly or indirectly incurred by [Carard] in performing its duties and
obligations hereunder....” The parties agree that this provision did not entitle Carard to
otherwise make a profit, but that it was limited to recoup the costs and expenses incurred
with managing the Properties. Also, it appears undisputed that Carard did not have its

own offices, but operated out of Palin’s office, and individuals, who worked in his office,

§ Section 10.2 recognized that Carard was a Palin company, as it provided: *...by Carard Management
Company or any other entity affiliated with Palin”. See also, Respondents’ Exhibit No. 6. Claimant states
that Carard “was technically owned by Dworman and Palin equally (Claimant’s Revised Post-Hearing
Memorandum, p. 14). However, at various times, Hoffman prepared tax returns, which identified as
owners, Dean Palin and Gary Adelman (Palin’s in-house controller and primary in-house accounting
officer) (2007-2009) and which he changed to Mitchell Waxman (Dworman’s in-house CFO) (2009-2011).
Following a conversation with Dworman, who said that Waxman was not an owner, Hoffman removed his
name and relisted Adelman. It is evident that Carard was always a Palin company, which Palin testified he
had “formed” and that he was responsible for its “day-to-day operations”. His son Dean Palin and
Adelman were its officers and directors.
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performed the management duties for the properties owned by Partnership, as well as for
other properties not related to Carard. This required that the expenses relating to the

Partnership had to be allocated to Carard.

According to Hoffman, after a few years he was told by Mr. Leif, a now-deceased
member of the Partner’s original accountants (Shanholt, Marinoff & Fleiss), to “deal with
a four percent management fee and that’s been for the most part, the management fee
that’s been talked about and — worked with since then™. It is this so-called “4%
management fee”, which Respondent challenges and which Claimant asserts was agreed

upon and implemented by the partners.

Initially, it must be noted that the Agreement provided that it “may be modified or
amended only upon the written consent of both of the partners” (section 10.5).
Nonetheless, according to Claimant, the 4% management fee, which was never reduced
to writing, “was really an accounting mechanism”, of which both parties were well
aware, and that it had been employed for over three decades. Claimant explains the 4%
management fee, as a “practical” accounting mechanism, whereby Hoffman recorded the
“overhead management expenses” or the “expenses attributable to the Partnership
Properties, the employees’ time and any other office expenses (including rent, utilities,
etc.)”, as a “management fee on all of the year-end financial statements for the
Partnership”. As Claimant’s expert demonstrated in Schedule I to his report, reviewing

the financial statements during the years 2000 through 2014, the property management
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fee actually charged was not regularized at 4%, rather it varied from 2.86% (2000) to
4.04% (2003)°. He calculated the total actual “Property-Management Fees — Actual

Charged” for the three properties, from 2000 through 2014 as $5,417.,909.

Claimant contends that Dworman was aware of, and consented to, this
management fee, since he “periodically asked Waxman about it”, who testified that he
would compute the percentage from the financial statements “and give that information
on a slip of paper to Mr. Dworman and that was about it”. This periodic inquiry
supposedly demonstrates that Dworman was aware that there was such a management fee
and consented to it. Moreover, according to Claimant, when, infrequently, the actual
expenses exceeded this 4% cap, Hoffman would “true up” the books to reflect the
transfer of funds from one of Palin’s other entities, recorded on the financial statements
as “due to/from” Carard'’. Or in other words, the Partnership was reimbursed whenever

“the expenses exceeded 4% of the properties’ rent revenues™.

Respondent contends that there was no oral modification of section 4.3 of the
Agreement, which provides that Carard would only receive its costs and expenses, and
that he is not estopped from objecting to Enterprises’ conduct. He contends that the only

evidence proffered in support of the 4% modification, is the testimony of Palin and

? Only on two other occasions, 2001 and 2011 was the fee 4% or higher: 4.04% and 4.03%, otherwise it
ranged from 2.86% (2000) to 3.95%( 2010 and 2014).

19Actually, in the exhibit utilized at this point during Waxman's testimony, Joint exhibit No. 34, it is
referred to as “Due from managing agent”).
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Hoffman, which he claims is insufficient as a matter of law, and that the line item in the
financial statements, which indicate a management fee, expressed in dollars, would not
allow a “reader to understand whether the total represented actual expenses or a flat 4%

stipend.”

As a threshold matter, a review of the evidence does not demonstrate that there
was any such an oral agreement between the parties.  Although Dworman was not
questioned about this so-called 4% management fee, Palin was, and his testimony was
inconsistent. On direct-examination, he testified that “Right towards the beginning, we
[Dorman and Palin] agreed on a fee of approximately 4 percent”, to estimate what the
expenses would be. Then on cross-examination, he admitted that it would be a “mistake™
if Carard received the 4% fee for a year in which the expenses were significantly less
than 4 percent, which changed on redirect-examination to that the fee could not have
been “more than 4 percent”. However, when asked at his deposition if there was such a 4
“percent fee based on the gross revenue of the properties”, he replied “I can’t recall that™,
further replying that it would be the accountant, Hoffman, who would recall it. Hoffman
testified that it was the now-deceased accountant, Mr. Lief,'' who suggested a 4%
management fee, although he testified that he did not understand it to be something that
the partners had decided, rather he just “took the direction from Mr. Lief.”  According to

Hoffman, he spoke at least once with Dworman about the fee, who “did not express any

'l Respondent accurately points out “there is no documentary evidence to support this [contention]
whatsoever. “
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disagreement with the management fee being 4 percent”. This hardly shows an
agreement between the partners, or as argued by Claimant, that “[b]y implementing this
procedure, doing so, the partners did not modify the Partnership Agreement. They
simply came up with a practical way of making sure that Carard was reimbursed for its
costs of management”. To the contrary, there is no basis to warrant overcoming the
Agreement’s requirement that it may be amended or modified in writing. Accordingly,
the claim that the parties orally agreed upon a 4% management fee, notwithstanding the

express language of the Agreement, is rejected'” .

Turning to the damages, if any caused by this fictitious 4% management fee. As
Dworman acknowledges, there certainly were “legitimate expenses™ incurred by Carard
in course of performing its management responsibilities. However, Enterprises, which
has the burden to demonstrate what fees were legitimate, and their amounts, has failed to
come forward with any such evidence as to the actual amount of these legitimate
expenses. Rather, Claimant’s expert, Saul N. Friedman, explained that “[o]ur analysis
confirms” the 4% fee; and he challenged the methodology'® of the Kreuter Report.

According to Friedman, “Carard’s fees were consistent” with this agreement. Hoffman

2Buttressing this conclusion is that the management fee was not regularly calculated at, what Claimant
contends is agreed-upon 4% of the gross revenues of the three properties, but rather as its own expert notes,
“Carard actually received Jess than 4% of the gross revenues from 2000-2014 [except for 2003 & 2011]”.
There is no evidence that year-end reconciliations were made, except where the fee exceeded the 4%. This
leads one to question, if there was an agreement that Carard receive a fixed management fee, why was it
not paid?

13 To the extent that Friedman, in his testimony and jointly authored report, disagrees with the Kreuter

opinions, having reviewed both, the Kreuter is the more persuasive. Moreover, I reject the Friedman’s
Report conclusion that “The Kreuter Report lacks impartiality™.
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testified at his deposition, that “it didn’t matter” to him what the expenses were, and he
explained that “from my perspective, as long as the expenses didn’t exceed four percent,
it didn’t matter to me what they paid. As long as they were under legitimate expenses
and they --- every one of them were. Well, not everyone, but every one that we looked
at were legitimate operating expenses for M. Palin, and he allocated some of these to
Carard.” And it is revelatory that when asked, again during his deposition, “[d]id it
matter to you whether the expense was legitimate or not”, Hoffman responded, “[n]o™.
At the evidentiary hearing, he testified that he “generally looked at the expenses to see if
they were [legitimate]” and that he was not “necessarily aware of anything that may not
have been [a legitimate expense|”. His deposition testimony is more credible. It is
evident that he did not know or care if a particular expense was legitimate or not, so long
as it was within the 4%. Other than arguments made in Claimant’s briefing, there has

been a complete failure to demonstrate that any of the expenses were, in fact, proper.

Absent such proof by Claimant, Respondent proposes that “some subset of the
unauthorized 4% management fee — perhaps 2% - that was charged to the Partnership
consisted of legitimate expenses.” Since it has been determined that there was no basis
for Carard paying itself 4%, this fee is disallowed. However, it is also certain, as
Respondent acknowledges, that Carard must have incurred “reasonable expenses”, as the
Agreement recognized, and requires “shall” be reimbursed by the Partnership. Because,
on this record there is no way to calculate the actual expenses incurred, and in light of

Carard’s wrongful conduct in charging the 4%, the practical solution to this conundrum is
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to apply Respondent’s generous suggestion and calculate the reimbursable expenses at
2%. The alternative, due to the absence of proof by Claimant that these charges were
proper, would be to unfairly penalize Claimant to disallow them all. Therefore,
$2,708,954.50 is considered to be legitimate, reimbursable expenses, and $2,708,954.50

is considered wrongful damages.'*

VIII. PARTNERSHIP LOANS

As identified in the report prepared by Kreuter, Respondent’s expert, during the

period from 2000 to 2015, Palin wrote 28 checks, totaling $3,211,544, on the single

Carard bank account'’ to himself, his various businesses, and to Dean Palin and his

'4 The concerns expressed by Kreuter concerning “Office Expenses”, “Payroll Disbursed to Related
Parties”, “Automobile Expenses”, “Travel and Entertainment Expenses”, and “Excess Expenses Charged to
the Partnership”, do not affect this solution. Although, together with the improper loans, these concerns
certainly impact considering how Carard, and Palin as the Managing Partner of Enterprises, and who
acknowledged his control over Carard, mismanaged the Partnership’s funds.

'3 1t is not disputed that there was always only one single bank operating account, i.e., the Carard account,
which contained funds of the three Partnership properties, and those of Carard itself. Notably, the Carard
funds not only related to funds generated by these properties, but included funds generated by other non-
Partnership properties managed by Carard. Whether it is correct, as contended by Respondent’s expert, that
“[sJuch comingling presents an environment that facilitates fraud”, or whether as Claimant’s expert
testified, that it was common for “small closely-held companies™ to use one account, is not the point. The
use of a single bank account, to include not only funds related to the Partnership, but other Carard funds as
well, was clearly improper under the Agreement, which provides “There shall be no comingling of the
funds of the Partnership with funds of any other entity” (Section 6.4). This provision precluded even
including the funds from the Partnership properties in a single account. Hoffman’s deposition testimony,
does not establish that the use of a single account, was “done with the two partners’ awareness and
consent”, as contended by Claimant. ~ After asserting that he did not “understand what your definition of
comingling is”, Hoffman later testified that he was relying “upon the fact that it was set up that way, the
partners knew from the beginning and they never changed it....” Nor does Claimant’s argument that
Dworman’s failure to question why he was never asked to sign any of the checks, warrant concluding that
he consented to the single account.
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companies. These payments were not disputed, rather they were explained in various

ways, and at different times, by Palin.

At the hearing, Palin testified that each of these checks was either a “mistake™ or
an “error” and that all of them had been “repaid”. However, this is contrary to his
October 16, 2017 deposition, that these were “all short term loans”, and that “every one
of them was paid back.” During this deposition, he also stated that he had told Dworman
about the $160,000 check that he had written to Dean Palin’s restaurant, and that
Dworman had consented to it. The hearing testimony is also contrary to Palin’s April 26,
2016 affidavit, submitted to the Supreme Court in opposition to Dworman’s motion for
Appointment of a Temporary Receiver, where he stated that he had “permitted short-term
advances to be made to Palin-related entities — a practice he explained “I ended in 2014™;
“a practice done with the full knowledge and consent of Mr. Dworman”. In its post-
hearing Opposition to Respondent’s Post-Hearing Brief, Palin seeks to explain this plain
discrepancy between the hearing testimony and the earlier affidavit, by stating “that
affidavit, which was submitted in a different proceeding for different reasons...is
irrelevant”.  Such prior statements, both the deposition testimony and the affidavit, are

certainly not irrelevant. Rather, it is axiomatic that prior inconsistent statements may be

Claimant contends that “there is no evidence that the bank account was used to operate multiple entities or
that the revenues from other non-Partnership properties were commingled in the account”, although this
latter is contrary to Respondent’s expert, who concluded: “I find it indisputable that Michael Palin and
Carard (with the assistance of Janover partners) repeatedly and continually commingled the revenue and
cash flow generated by the Properties with those of outside entities, allowing Carard and Michael Palin to
misappropriate money for their benefit”. At the very least, his violation of the Agreement, enabled Palin to
do what he pleased with the single bank account.
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used to impeach a witness’s at-trial testimony. It is also significant that the entries in the
books and records describe these 28 checks, as either a “loan™ or an “advance”. This was
confirmed by Hoffman, who testified at the hearing that his understanding was that these
transactions, were “[s]imply, loans that [Palin] was taking and paying back.”

Based on the evidence, 1 reject Palin’s claim, as he testified at the hearing, that
these 28 checks were signed by him in error or as a mistake. I also reject the claim that
this was done with the knowledge and consent of Dworman. Having reached this
conclusion, it is irrelevant whether these monies were ultimately repaid. The point is that
the checks were improperly drawn on the Carard bank account by Palin. Manifestly, they
demonstrate his self-dealing with partnership monies. This was underscored by
Hoffman, who himself testified that he did not believe that the “loan[s] should have been
made”. That he was able to reconcile the books, or that the loans were “repaid”, ignores
this fundamental reality. Simply stated, the Carard bank account was not Palin’s personal

account, to do with as he wished, although that appears to be how he considered it.

Respondent seeks to recover damages for these improper loans by applying New
York’s statutory interest rate of 9% (CPR § 5004), in the amount of $53,092. Claimant
correctly argues that there is no “legal basis to apply a statutory rate to an interest loan
calculation”. Additionally, it can be judicially noticed that the average Bank Prime Rate
during the relevant timeframe was well-below 9%. Therefore, recognizing that there was
certainly damage sustained by these self-dealing loans, it is not inappropriate to apply a

more reasonable 3% rate, thereby reducing the total damages to $17,697.33
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IX. ALLEGED IMPROPER LEASING OF RENT STABILIZED AND
NON- RENT STABILIZED UNITS

Respondent asserts that there has been improper leasing of various units in the
properties, causing damage to the Partnership. Dworman contends that Palin improperly
leased at least six non-rent stabilized apartments, at below-market rates to his family and
to his friends. Additionally, he contends that Palin also improperly similarly leased
twenty-one rent stabilized units. Palin, on the other hand, contends that Dworman, knew
of, and consented to the leases to his son (Dean Palin) and daughter (Andrea Fayer), and
that there was nothing improper about the other rentals. Additionally, Palin claims that at
Dworman’s request, the Partnership allowed a number of Dworman’s family members as
well as his friends and business associates, to occupy units “without paying rent during
some or all of their tenure”.  Since however, according to Palin, Dworman now “has
disclaimed any agreements with Claimant concerning these rentals to friends or
associates”, Palin seeks as his damages, the recovery of one-half of the “value attributed

to the Dworman-affiliated tenancy benefits™.

Six non-rent stabilized units were identified in the C&W Report (Amended),
which were rented at 155 East 55" Street to: (1) Andrea Fayer (Apt. 11-A); (2) Dean
Palin (Apt 10-K); (3) MDM Associates (a company partly owned by Palin) (Apts. 5-

E/F/G); (4) Gerry Shallo (Dean Palin’s business partner at S & P Realty) (Apt. 8-H); and
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Jay Gindoff (identified by C & W as an insider'®) (Apt 7-C); and at 210 East 58" Street,

Sachs Equity (a company affiliated with the Sachs family) (Apt 12- G).

According to C&W, these six units had below-market rates, calculated at
$129,165, or a ten year total of $1,291,650. In addition, to these units, Dworman
contends that the Partnership was damaged by the below-market rate lease of an office to
S & P Realty (Shallo’s company) at 155 East 55" Street, amounting to $26,649.96 in
annual damages, although this amount is not claimed as damages. Arguing that the
burden is on Claimant, Dworman points out that no evidence was offered “to demonstrate
that these units were not improperly leased, or any evidence to suggest that Dworman

consented to these specific insider-affiliated leases”.

Additionally, the C&W report identified 21 rent-stabilized units, which it alleged

had been improperly leased and re-leased to Palin’s family members, friends or business

7

associates,'’ causing annualized damages of $467,158, or a ten-year total of $4,671,580.

16 This characterization is challenged by Claimant, who points out there is no evidence to support it, except
the one-page tenant profile, Respondent’s Exhibit No. 78, which it states does not contain any information
to support such claim.

'7" According to the C&W Report, nineteen of such units were rented to non-primary tenants, nine were
leased to family members of Enterprise’s partners, six were leased to Dean Palin (who combined three of
them with a destabilized unit into a 4 bedroom, 3 bathroom apartment) and Andrea Fayer (who also
combined three of them with a destabilized unit into a similar 4 bedroom, 3 bathroom apartment), two were
leased to Curtis Sachs (who combined them into one apartment), one was leased to Michael Sachs, and the
other ten were leased to Palin’s friends or business associates, including one to a corporate tenant, The
Dalton School, which is described as Dean Palin’s alma mater.
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These rent-stabilized tenancies, included two corporate tenants, i.e., Garden School

House and The Dalton School, neither of which are entitled to “rent stabilized tenancies”.

According to Respondent, this conduct constituted a breach of Enterprises’
fiduciary duty, since it enabled these lessees, to “enjoy below-market rates at the direct
expense of the Partnership and Dworman™ Respondent observes that Locatell, Claimant’s
rebuttal expert did not dispute that these lessees were not entitled, under the rent
stabilization laws, to their rent stabilized apartments. Following her hearing testimony,
Locatell submitted an “Amended™ report, which still did not dispute this lack of
entitlement; rather, she made some typographical corrections, recalculated certain of her
“loss in value™ calculations, and calculations in her Bricin garage leases section. Also,
as with the non-rent stabilized units, Dworman contends that Enterprise had the burden to
produce records, to justify that the tenants were entitled to the rent-stabilized tenancies,
and that it failed to do so. Therefore, it is argued that this failure warrants “the logical
conclusion...that Enterprises provided rent-stabilized leases to its family, friends and
business associates at its whim, and then consistently renewed those rent-stabilized leases

even when it knew that those tenants were not otherwise entitled to those tenancies™.
Claimant responds that there were neither any improper rentals nor any damages

incurred, because, all the tenants paid, as Dean Palin testified, “what any other tenant

would have had to pay for that apartment”. A review of the C&W report shows this not
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to be so, and neither the Locatell rebuttal report nor her testimony concluded otherwise.'®
Buttressing this conclusion, is the evidence that S&P Realty had been paying less than

market rate for its office space. '’

Furthermore, with regard to Andrea Fayer and Dean Palin, Claimant argues that
the uncontradicted evidence is that Dworman knew and consented to each’s occupancy of
their respective combined apartments, at the below-market rents? that they were paying,
and that he “provided his consent for the combination of [their] units”. This is based on
the testimony of Dean Palin, who testified that he told Dworman that he was getting
married, and that because the “top floor tenant had turned over” that he “was going to
move in with my wife. To which Dworman responded “great mazel tov, take the
apartment. No problem”. And when his “family got larger” he told Dworman that he was
combining apartments, who “didn’t object”. Concerning Andrea Fayer, according to
Dean Palin, not only had Dworman also had been “told” that his sister lived in the
building and had combined units, but that he had visited her apartment in 2007, when he
attended the Shiva for Mickey Palin’s wife. In addition, Hoffman testified that Dworman
knew that they both lived in the building and “he would ask me how much their rents

were”, although there is no evidence what his response was, or that they he knew that

¥ With regard to Locatell’s testimony, and her “Amended Expert Rebuttal: of Cushman & Wakefield, Inc.
Expert Report”, Nakleh’s explanation of the reasons for the some of the difference between his conclusions
and Locatell’s is persuasive.

' Dean Palin acknowledged that one tenant, his business partner and the owner of S&P Realty, Gerry
Shallo, was paying “below-market” rates for his two-bedroom apartment at 155 East 55™ Street.

20 Claimant’s expert, Locatell, concluded that the combined Dean Palin and the combined Andrea Fayer
apartments, were currently rented at substantially below market rates.
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each were paying below market rates. This is not credible evidence that Dworman

consented to the below market rate rentals.

In contending that there were no “improper” leases, Claimant argues that
Respondent failed to prove that there were so-called “insiders”, rather that this
characterization was based upon the allegation that “the tenants have some personal or
professional affiliation with the Palins™. To the contrary, there is a basis in the record,
including the tenant profiles, which permits such description or characterization. '
Claimant also claims that “Dworman never objected to any of these rentals”. However,
there is no evidence to support any claim that Dworman was aware of the nature of these
rentals: either involving the stabilized-leases or non-stabilized leases; the below-market
rents®?; or to Palin’s family, friends and/or insiders. Therefore, the issue is not whether
he objected -- and the evidence on this is silent; but rather, whether he consented, after
having been fully informed by Enterprises about these rentals. Enterprises, has failed to
demonstrate there had been any disclosure to Dworman concerning these improper
rentals. Based upon this evidence, it is concluded that such conduct constituted a breach

of fiduciary duty which was owed "to Dworman.

21 Claimant acknowledges that there are “only a few individuals and entities that can be considered
affiliates, and this includes Mickey Palin’s children, Andrew Fayer and Dean Palin”, including, Gerry
Shallo, MDM Associates and Sachs Equities.  Also, it acknowledges that “a couple of the Sachs family
grandchildren lived in the buildings”. Dean Palin testified that Michael Warren is “the son of one of my
dad and Sachs’s partners”. (1647) This leaves as entities only The Dalton School, alleged without
contradiction, to be Dean Palin’s alma mater, and The Garden Hill School, which is not further described.

22 During the hearing, Dean Palin acknowledged that one tenant, Gerry Shallo was paying “below-market”
rates for his two-bedroom apartment at 155 East 55 Street.
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