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Plaintiffs Corner Furniture Discount Center, Inc., 2901 Furniture Outlet, Inc., and

Counterclaim Defendants Rongar Realty of N.Y., Inc., and 2926 Realty Corp. (collectively,

"Plaintiffs"
or "Companies"), submit this Memorandum of Law in support of their Motion to

Dismiss the first cause of action in the Verified Counterclaims ("Counterclaims") filed by

Defendant Gary Sapirstein
("Sapirstein"

or "Defendant"). This motion is submitted pursuant to

Business Corporation Law ("BCL") §§ 1105 and 1106, as well as New York Civil Practice Law

and Rule ("CPLR") 3211(a)(2). Additionally, Plaintiffs move to dismiss certain of Defendant's

affirmative defenses under CPLR 3211(b) as they are conclusory and meritless.

PRELIMINARY STATEMENT

This action arises out of an elaborate, continuous, and deceptive scheme through which

Defendant Gary Sapirstein looted the Companies over a period of several years to enrich himself.

Sapirstein has been embezzling from the Companies in various contrived ways, and he even

admitted as such on July 9, 2018. He maintains-at least at the time ofthe filing ofthe
Companies'

original complaint-that he only looted approximately $300,000 over the last 10 years. It is plain,

however, that both Plaintiffs and this Court cannot trust the words of an admitted thief.

The counterclaims Defendant asserts in this action are a desperate attempt at a last-minute

money grab. Defendant counterclaims for judicial dissolution and breach of an oral contract. (See

Counterclaims at ¶¶ 32-48.) In the first cause of action, Defendant seeks an involuntary judicial

dissolution of two properties that were not parties to the original complaint but are controlled by

the same owners of the Companies, viz., Rongar Realty ofN.Y., Inc. and 2926 Realty Corp., under

section 1104-a of the Business Corporation Law. Defendant inartfully alleges both
"oppressive"

actions under section 1104-a(a)(1) and corporate waste under section 1104-a(a)(2). (See

Counterclaims at ¶¶ 11-40.) These allegations are outlandish, given that it was clearly proper for

1
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Plaintiffs to "dismiss a
thief"

and remove Sapirstein from the
Companies'

boards. See, e.g.,

Gimpel v. Bolstein, 125 Misc.2d 45, 50 (1984).

Significantly, Defendant's counterclaim for judicial dissolution under BCL § 1104-a is

simply improper. It is well-established that a petition for judicial dissolution under § 1104-a must

comply with the strict procedures as detailed in BCL §§ 1105 and 1106. Accordingly, Defendant's

counterclaim for involuntary judicial dissolution pursuant to BCL § 1104-a must be dismissed in

its entirety.

Moreover, several of Defendant's affirmative defenses are without merit. The Court

therefore should dismiss these affirmative defenses as well.

STATEMENT OF ALLEGED FACTS

Defendant is the former business partner of Ronald Stechler and Eric Stechler, and a

minority shareholder in the Companies. See Affirmation of Sara J. Triplett ("Triplett Aff.") at ¶

4; Ex.
"B"

(Counterclaims at ¶¶ 11-15, 18.) Ronald Stechler and Sapirstein opened Corner

Furniture Discount Center, Inc. ("Corner") in 1984. At the time, Ronald Stechler and Sapirstein

agreed that Ronald Stechler would own a seventy-five percent (75%) interest in Corner and

Sapirstein would own the remaining twenty-five percent (25%) interest. (Counterclaims at ¶¶
11-

12.) Ronald's son, Eric Stechler, was given a twenty-four (24%) interest in Corner in

approximately 2012. (Counterclaims at ¶ 21-22.) Corner's ownership is now comprised as thus:

Ronald Stechler maintains a 51% interest; Eric Stechler maintains a 24% interest; and Sapirstein

maintains a 25% interest. Id. 2901 Furniture Outlet, Inc. ("Furniture Outlet"), Rongar Realty of

N.Y., Inc. ("Rongar"), and 2926 Realty Corp. ("Realty"), are all businesses organized under the

I As this is a motion to dismiss, the facts alleged in Defendant's Counterclaims are assumed, though not conceded,
to be true for the purposes of this motion only. Plaintiffs deny and will resolutely contest Defendant's allegations
throughout this litigation, regardless of whether the instant motion is denied in whole or in part.

2
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State of New York and possess the same corporate make-up as that of Corner. (Counterclaims at

¶ 21-22, 28.)

According to Defendant, Ronald Stechler was concerned about Sapirstein's divorce in

2008, and as a result brought his son on board to help with the operation of the Companies.

(Counterclaims at ¶¶ 16-22.) Eric Stechler, a recent college graduate, allegedly caused Corner to

suffer a significant decline in business revenue over the ensuing years due to his inexperience.

(Counterclanns at ¶¶ 19, 23.) In addition, Ronald Stechler and Sapirstein began to disagree on

company investment decisions. (Counterclaims at ¶ 27.) Sapirstein objected to Ronald Stechler's

resolution as majority owner of Corner to purchase Furniture Outlet in approximately 2013-2014.

(Counterclaims at ¶¶ 24-27.) Defendant also contends that his salary was reduced at this time, and

his benefits were eliminated as well. (Counterclaims at ¶ 29.)

Following the acquisition of Furniture Outlet, Sapirstein and Ronald Stechler
"sparred"

over how best to manage Corner's finances. (Counterclaims at ¶ 30.) Ronald and Eric Stechler,

believing they had found Sapirstein embezzling, finally terminated Sapirstein's role as Chief

Financial Officer and removed him from the Board of Directors of the Companies. (Counterclaims

at ¶ 31.)

Remarkably, it is not insignificant that Defendant only now alleges majority shareholder

oppression or corporate waste. Defendant's counterclaims describe absolutely no specific actions

made by Sapirstein in the interests of the corporation over the several years in which the

Companies were losing money due to Eric Stechler's purported mismanagement. (See generally

Ex. "B.") Nor are there any allegations indicative of oppressive conduct by the Stechlers, other

than the reduction of Sapirstein's benefits and salary while the Companies were experiencing

financial difficulty, and his removal and termination after the discovery of his embezzling. Id. In

3
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fact, despite Defendant's contention that Ronald Stechler was "forcing [him]
out"

of the

Companies, he also admits immediately prior to this allegation that Ronald Stechler awarded him

with a twenty-five percent interest in the acquisition of Furniture Outlet. (Counterclaims at ¶¶
28-

29.) Defendant's counterclaims are simply yet another attempt by him to further rob the

Companies now that his continuing fraud has been discovered.

ARGUMENT

I. LEGAL STANDARD

Dismissal is appropriate where "the court has not jurisdiction of the subject matter of the

cause of
action." CPLR § 3211(a)(2). In considering a motion to dismiss, the Court must accept

the facts as alleged in the complaint as true, accord plaintiff the benefit of every possible inference,

and determine only whether the facts as alleged fit within any cognizable legal
theory."

Leon v.

Martinez, 84 N.Y.2d 83, 88 (1994); BMW Group LLC v. Castle Oil Corp., 139 A.D.3d 78, 80 (1st

Dep't 2016).

II. DEFENDANT'S FIRST COUNTERCLAIM FOR JUDICIAL DISSOLUTION

UNDER BUSINESS CORPORATION LAW §1104-A MUST BE DISMISSED AS

IT IS IMPROPER.

Defendant's first counterclaim is for involuntary judicial dissolution pursuant to BCL

section 1104-a. (Counterclaims at ¶¶ 32-40.) Under this statute, shareholders with at least twenty

percent (20%) of the shares entitled to vote in private, non-broker-dealer corporations may petition

the court for judicial dissolution on one or both of the following grounds:

(1) the directors or those controlling the corporation are guilty of illegal,

fraudulent, or oppressive actions toward the petitioning shareholders (courts can

use a petitioning shareholder's reasonable expectations to determine whether

conduct is oppressive, see, e.g., Matter of Kemp & Beatley, Inc., 484 N.Y.S.2d 799,

805 (1984)); and

(2) the directors, officers, or those controlling the corporation are looting, wasting,

or misapplying the corporate assets for non-corporate purposes.

4
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BCL § 1104-a(a)(1)-(2).) Defendant pleads that the
Stechlers'

decisions to dismiss him from the

Companies'
Board of Directors and to terminate his role as the

Companies'
Chief Financial

Officer, because of concerns over his embezzlement, constitute "oppressive "conduct under the

statute. (Counterclaims at ¶¶ 31, 35-38.) Defendant also-apparently-pleads that he believed

Eric Stechler's mismanagement contributed to corporate waste. (Counterclaims at ¶¶ 19, 23.)

Notwithstanding the spurious nature of these claims, Defendant's counterclaim for

involuntary judicial dissolution of the Companies under 1104-a necessarily fails. In order to make

a claim for dissolution under the BCL, a party must first comply with the BCL's strict procedures

for a dissolution petition as outlined in §§ 1105 and 1106. See BCL §§ 1105, 1106 ; Fedele v.

Seybert, 250 A.D.2d 519, 520 (1st Dep't 1998). These procedures direct a special proceeding

including the preparation of an order to show cause, verified petition, and publication. BCL §

1106; see also La Sorsa v. Algen Press Corp., 105 A.D.2d 771, 772 (2d Dep't 1984). Specifically,

a verified complaint is to be presented to the court. BCL § 1105. Thereafter, § 1106's filing and

service rules provide, in pertinent part:

• that upon presentation of a dissolution petition, the court is directed to issue

an order "requiring the corporation and all persons interested in the

corporation to show cause . . . why the corporation should not be
dissolved"

[§ 1106(a)];

• a copy of the order to show cause then requires pre-hearing publication in one

or more general circulation newspapers in the county in which the office of

the corporation is located [§ 1106(b)];

• a copy of the order to show cause must be served "upon the state tax

commission and the corporation and upon each person named in the petition

. .
."

[§ 1106(c)]; and

• the petitioner must file with the county clerk a copy of the order to show cause

and the petition [§ 1106(d)].

5
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BCL $1106; Sorsa, 105 A.D.2d at 772 (citing Muller v. Silverstein, 92 A.D.2d 455, 456 (1st Dep't

1983); Matter of Cunningham c% Kaming, 75 A.D.2d 521, 522 (1st Dep't 1980)).

Sapirstein's counterclaim for judicial dissolution under BCL ) 1104-a is therefore simply

improper. See The Woods Knife Corp. v. Eastman Mach. Co., 2009 N.Y. Slip Op. 32069(U) (Trial

Order) (dismissing defendant's counterclaim for involuntary corporate dissolution pursuant to

BCL $ 1104-a as it was inappropriately commenced); Cuddle Wit, 1nc. v. Chan, 1990 WL 115620

(S.D.N, Y. 1990) (dismissing defendant's counterclaim for involuntary judicial dissolution under

BCL $ 1104-a on the grounds that the court lacked subject matter jurisdiction given the priority of

New York's Business Corporation Law statutory scheme.) As the procedural mandates of

Business Corporation Law $ 1106 plainly have not been met here, Defendant's counterclaim for

judicial dissolution must be dismissed. BCL $ 1106; The Woods Knife Corp., 2009 N.Y. Slip Op.

32069. Defendant fails to plead this cause of action as directed by statute. Jurisdiction for the

purpose of dissolution is acquired "over the corporation and 'all persons interested in the

corporation'
upon compliance with the statutory notice provisions set forth in Business

Corporation Law $
1106." CPLR 3211(a)(2); see also Matter of Finando (Sunsource Health

Prods.), 226 A.D.2d 634, 635 (2d Dep't 1996).

III. DEFENDANT'S AFFIRMATIVE DEFENSES THAT ARE CONCLUSORY
AND UNSUBSTANTIATED SHOULD BK DISMISSED.

Under CPLR 3211(b), "[a] party may move for judgment dismissing one or more defenses,

on the ground that a defense is not stated or has no
merit."

Mazzei v. Kyriacou, 98 A.D.3d 1088,

1088-89 (2d Dep't 2012) (citations omitted). Defendant's fourth, fifth, and ninth affirmative

defenses are pled as bare legal conclusions and must, therefore, be dismissed, (Ex,
"B"

at gP
59-

60, 64.); see also, e.g., Robbins v. Growny, 229 A.D.2d 356, 357-358 (1st Dep't 1996) (dismissing

defense on the ground that it is unsupported by factual allegations and that "bare legal conclusions

6
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are insufficient to raise an affirmative defense"); Bechler v. Feller, 64 A.D.3d 672, 677 (2nd Dep't

2009) (dismissing affirmative defenses because they "were not substantiated with factual

allegations and were conclusory in nature"). Defendant's affirmative defenses of mitigation,

unclean hands, and the statute of limitations are not supported by any factual allegations.

Dismissal is therefore warranted.

Moreover, Defendant's second and third affirmative defenses ostensibly suggest that

Plaintiffs lack standing because they chose to initiate the instant suit in the
Companies'

names

rather than in the form of a stockholder derivative action. (Ex.
"B"

at ¶¶ 57-58.).
Plaintiffs'

assertion here is unsupported. Ronald and Eric Stechler are the majority shareholders of the

Companies-all of which are close corporations. New York allows majority, controlling

shareholders in close corporations to prosecute actions in the company's name only. See Sports

Legends, Inc. v. Carberry, 2008 N.Y. Slip Op. 30718(U) (Trial Order).

The statutory rule is that the business of a corporation shall be managed by its board of

directors (BC § 701) and shall not be circumvented. Executive Leasing Co. v. Leder, 191 A.D.2d

199, 200 (1st Dep't 1993) (citing Sterling Indus. v Ball Bearing Pen Corp., 298 N.Y. 483 (1949);

see, Matter of Paloma Frocks [Shamokin Sportswear Corp.], 3 N.Y.2d 572, 575 (1958); Kent &

Co. v Wolf 143 A.D.2d 813, 814 (2d Dep't 1988)). It also has been consistently held that "'[w]here

there has been no direct prohibition by the board ... the president has presumptive authority, in the

discharge of his duties, to defend and prosecute suits in the name of the
corporation."'

Executive

Leasing Co., 191 A.D.2d at 200 (internal citations omitted). Here, Ronald Stechler, as President

and Chairman of the Board of Directors of the Companies, elected to pursue an action in the

Companies'
names. New York unquestionably allows this in the context of close corporations.

Id. Further, given the fact that the Companies are close corporations, there is no danger of

7
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duplicative recovery that a stockholder derivative suit purposefully forestalls. See Potter v.

Walker, 252 A.D. 224 (1st Dep't 1937); Mandeville v. Riggs, 27 U.S. 482, 487-488 (1829).

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court grant the instant

motion to dismiss Defendant's counterclaim for involuntary judicial dissolution under BCL §

1104-a in its entirety. The Court should also dismiss certain of Defendant's affirmative defenses

that are without merit.

Dated: December 11, 2018

New York, New York

Respectfully submitted,

MEISTER SEELIG & FEIN, LLP

By:

Mitchel Sc ste , Esq.

Sara J. Trip ett, Esq.

125 Park Avenue,
7d'

Floor

New York, NY 10017

Phone: (212) 655-3500

Fax: (212) 655-3535
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