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Plaintiffs Meredith Busher, Ellen Busher, and Nancy Tumposky submit this memorandum of
law in opposition to ECF No. 286, Defendants’ Motion I Limine to Exclude Evidence Related to
Speculative Damages and Unreliable Expert Testimony.

I. SUMMARY OF ARGUMENT

The original lease between Holding Corp. and the Club provided for one 21-year lease term,
followed by up to two 21-year extensions, the latest of which terminated in 1987. Through its control
over Holding Corp., however, the Club has received a series of additional lease renewals for lease
terms increasingly distant in the future. The most recent such renewal, by an option granted and
exercised in 2013, was for the lease term 2050-2071. It extended the lease more than 80 years past the
latest termination date provided by the underlying original lease, and did so almost 40 years ahead of
the starting date of the lease term.

After successfully asserting a statute of limitations defense for prior lease terms, Defendants
now argue that these time intervals also make any form of relief available within the statute of limitations
“impossibly speculative” as a matter of law. If Defendants’ contentions are accepted, the Club’s
scheme of far-in-advance lease renewals will effectively provides permanent legal immunity for
breaches of fiduciary duty as the Club rolls out a perpetual lease of Holding Corp.’s property—
maintaining a rental rate that was decried (in 1961) as “in all likelihood completely out of line with any
normal return to be expected on the [property] as of” 1947. Ex. 1 at 36."! Such an outcome would be
contrary to law, and Defendants’ damages related requests should be denied:

— New York law does not allow a tortfeasor’s own wrongdoing to frustrate calculation of
damages. Plaintiffs’ present-value calculations of damages are readily in line with the applicable
standards for compensatory damages.

— Defendants’ arguments concerning Plaintiffs’ unjust enrichment claims merely set out
inapposite legal standards that have no application to the facts actually alleged and the claims

' “Ex. __” refers to the numbered exhibits to the accompanying declaration of Adam C. Mayes.

1
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pleaded by Plaintiffs.

— The scheme carried out by the Club readily equates to a de facto sale of Holding Corp.’s
property, and a jury should be entitled to consider whether compensatory damages should be
measured by the fair market value of the property over which the Club has wrongfully obtained
de facto perpetual rights.

— Defendants’ argument that the Court should abstain from jurisdiction over Plaintiffs’
alternative claim for dissolution of Holding Corp. is inexcusably delayed and prejudicial, and
should be treated as waived as well as rejected on its merits.

In addition, Plaintiffs’ expert Buddie Johnson is eminently qualified to offer his opinion on

damages, and Defendants’ challenge to his testimony should also be rejected.

II. DEFENDANTS’ MOTION IN LIMINE CONCERNING DAMAGES SHOULD
BE DENIED

A. Defendants’ requests to exclude damages evidence are improper and untimely
dispositive motions which should be denied

Defendants’ motion belatedly and improperly seeks to dismiss multiple claims through
requests to all exclude evidence pertaining to the relief sought by Plaintiffs. “Were the Court to grant
defendants’ motion zz /imine, these claims would be moot because it would be impossible for a court
to grant any effectual relief whatever to plaintiffs if they prevail on claims for which they have
disclaimed the only available relief. ... In effect defendants seek dismissal of these claims.” Funk ».
Belneftekhim, 2019 BL 2574006, 4-5 (S.D.N.Y. Jul. 11, 2019) (internal citations and quotation marks
omitted) (Cogan, J.).

Such a motion should be denied, because:

[Aln zn limine pleading is generally not the appropriate vehicle for effecting dismissal

of entire claims. ... Although some courts have converted motions zz limine into

motions to dismiss or motions for summary judgment and addressed them on the

merits it would be unfair to plaintiffs to do so here [where]... Plaintiffs have not had

the opportunity to address defendants’ arguments in the context of a dispositive
motion, rather than a motion 7 Amine.

Ild.
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B. Damages evidence pertaining to the 2029-2050 lease term should not be precluded
Defendants seek to preclude all damages evidence concerning the 2029-2050 lease term, which
Defendants misleadingly call a “time-barred lease”.” (Def. br. 4-5.) To the contrary, claims against the
Club arising from its exercise of lease options in 2013 are plainly among the claims permitted by the
Court’s prior rulings. See ECF No. 244 (Op. & Otrder), 2 (allowing claims that arise from “the 2013
renewal of the 1947 lease”). The Club exercised its options to renew the lease for both 2029-2050
and 2050-2071 in the same instrument, on July 25, 2013.° See Ex. 2 at WF_PAP 7052 (notice
exercising both options). Defendants do not contest that the Club’s exercise of its option for the lease
term 2050-2071 gave rise to a timely claim,' and fail to explain how the same instrument could
simultaneously gave rise to a “time-barred” claim in relation to the lease term for 2029-2050.
C. Damages caused by Defendants’ breaches of fiduciary duty are not unduly speculative
1. Defendants cannot rely on their own wrongdoing to frustrate the calenlation of damages.

Defendants do not, and cannot, contest that claims for breach of fiduciary duty such as those
raised by plaintiffs may give rise to a damage recovery for lost rental profits. E.g, Spitzer v. Schussel, 7
Misc.3d 171, 177-78 (Sup.Ct., N.Y.Co., 2005). New York tort law seeks to place a tort victim in as
nearly the same position he would have been in had the tort not occurred. As the Fourth Department

stated, in reversing the grant of a motion 7z /imine to preclude a plaintiff’s “lost profit” damages theory

? This request concerning damages evidence essentially duplicates Defendants’ request to exclude
all evidence pertaining to the same claim in an accompanying motion. See ECF No. 281 at 4.

? In accord with the Court’s rulings, Plaintiffs no longer seek to try any claims arising from
Defendants’ actions in 2002, when Holding Corp. granted the Club its renewal option for 2029-2050.
See proposed Amended Pretrial Order, ECF No. 257 (“Am. PTO”).

* Unjust enrichment claims accrue when a lease option is exetcised, not when it is granted. Rose .
Horan, No. 17-CV-6408 (MKB), 2018 WL 4344954 (E.D.N.Y. Sept. 11, 2018) (addressing derivative
claim for unjust enrichment relating to lease option, and holding that claim accrued upon the exercise
and not the grant of the option); Oranuga v. Pfizer, Inc., 369 F. Supp. 2d 491, 500 (S.D.N.Y. 2005)
(finding statute of limitations began to run for unjust enrichment claim on the date that defendant
received the value of the option by its exercise).
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in a fiduciary duty case:
[T]he ‘object of compensatory damages’ is . . . to make the plaintiff ‘whole.” In a tort
case, ‘[clJompensatory damages, whether general or special, serve to make good, so far
as it is possible to do so in dollars and cents, the harm done by a wrongdoer’ whereas
in a contract case they serve to ¢ “put [the plaintiff] in as good a position as he would
have occupied had the contract been kept.” ¢ Put another way, [compensatory

damages| measure ‘fair and just compensation, commensurate with the loss or injury
sustained from the wrongful act.”

Scalp & Blade, Inc., v. Advest, Inc., 309 A.D.2d 219, 225-26 (4™ Dep’t 2003) (citations omitted).

The lease terms for which Plaintiffs seek lost profits are precisely those chosen by Defendants.
The original lease between Holding Corp. and the Club provided for one 21-year lease term, followed
by up to two 21-year extensions, the latest of which terminated in 1987. See Ex. 3 (original lease) at
11025. Through its domination of Holding Corp., however, the Club has obtained a series of
additional “options” to renew the lease beyond 1987. Each such renewal option was not merely
granted ahead of actual lease expiration; it was granted so far ahead (by increasingly long intervals)
that zhe sixc-year statute of limitations on each grant ended years to decades before each renewal came into force:

Years between end of

Grant date of Date 6-year SOL Start date of SOL and start of renewal
renewal option on grant ended renewal term term
1974 1980 1987 7
1984 1990 2008 18
2002 2008 2029 21
2013 2019 2050 31

Defendants have already successfully avoided any potential liability in relation to the lease
terms from 1987-2029 (and the grant of an option for 2029-2050) on statute of limitations grounds.
Defendants now argue that claims brought wzzhin the statute of limitations are “impossibly speculative”
as a matter of law. (Def. br. 4.) Viewing Defendants’ litigation position as a whole, Defendants are in
effect seeking to establish that the intervals of time created by their scheme of lease renewals provides
them with ongoing legal immunity for any breaches of fiduciary duty that they commit as they roll out

a perpetual lease of Holding Corp.’s property for de minimis rent.
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New York law will not countenance a tortfeasor’s exculpation where the nature and scope of
his own wrongdoing frustrates determination of the precise amount of damages caused thereby. See
Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379 (1927) (“a defendant whose wrongful conduct has
rendered difficult the ascertainment of the precise damages suffered by the plaintiff, is not entitled to
complain that they cannot be measured with the same exactness and precision as would otherwise be
possible”).> As the New York Coutt of Appeals held in Matter of Rothko:

Under the circumstances, it was impossible to appraise the value of the unreturned
works of art with an absolute certainty and, so long as the figure arrived at had a
reasonable basis of computation and was not merely speculative, possible or imaginary,
the Surrogate had the right to resort to reasonable conjectures and probable estimates
and to make the best approximation possible through the exercise of good judgment
and common sense in arriving at that amount. This is particularly so where the
conduct of wrongdoers has rendered it difficult to ascertain the damages suffered with
the precision otherwise possible.

43 N.Y.2d 305, 323 (1977) (citing Story Parchment Co. v. Patterson Co., 282 U.S. 555, 562-563 (1931).

2. Damages from the 2013 lease extension are capable of measurement based upon known reliable factors
without undue speculation

Defendants’ argument that Plaintiffs’ damages are too speculative to be awarded (Def. br. 5-
8) misstates and misapplies the standard for proving lost profits. The Court of Appeals has stated
that the standard—

that damages be reasonably certain, does not require absolute certainty. Damages

resulting from the loss of future profits are often an approximation. The law does not

require that they be determined with mathematical precision. It requires only that

damages be capable of measurement based upon known reliable factors
without undue speculation.

Ashland Management, Inc. v. Janien, 82 N.Y.2d 395, 403 (1993) (empashis added) (citing Kenford, infra).

Plaintiffs have satisfied that standard here. Plaintiffs’ methodology for calculating lost rental profits

> See also Wakeman v. Wheeler & Wilson Mfz. Co., 101 N.Y. 205, 209-10 (1886); Alexander’s Dep’t
Stores v. Obrbach’s, 269 App. Div. 321, 328-29 (1" Dep’t 1945); Sutcliffe v. Ports, 88 N.Y.S.2d 55, 57
(N.Y.Co. 1949), aff’d, 277 App. Div. 751 (1* Dep’t 1950); of. Sheldon v. Metro-Goldwyn Pictures Corp., 106
F.2d 45, 51 (2d Cir. 1929) (L. Hand, ].)).
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does not involve undue speculation. Rather, it is a calculation of the net present value of the future
rent loss based on applying a rate of return to the baseline (i.e., existing Club) property valuation before
discounting to present value and, in the alternative, performing the same calculation in relation to a
valuation of the property based on renting it to a reorganized golf club. Am. PTO at 13-14. This is a
well-established methodology for valuing lost profits, particularly involving real estate.

For example, in Latham Land I, .L.C v. TGI Friday’s Inc., 96 A.D.3d 1327 (3d Dep’t 2012),
defendant breached its contract with plaintiff requiring it to build and operate a restaurant on plaintiff’s
real property. Plaintiff sought damages for the loss of the value of the 10-year leasehold interest
promised by the parties’ agreement. The Appellate Division modified and remitted the trial court’s
decision that plaintiff had not proven damages, holding that the diminution in value of the leasehold
interest was not speculative, but constituted direct expectation damages to be measured by what it
would take to put the non-breaching party in the same position that it would be in had the breaching
party performed as promised. The difference between the value of the property with the lease in place
and the value that plaintiff actually received for the sale of the property was based on agreed rental
amounts and should not have been excluded. Id. at 1331-32.

For another example, in proceedings to distribute a marital estate, defendant’s expert assessed
the present value of a holding company’s interest in eleven occupied rent-controlled or rent-stabilized
apartments by projecting their prices some 12 to 25 years in the future, in a market in which they
might be able to go on sale. The First Department held that the trial court had erred in rejecting this
evidence as “wholly speculative.”

The present value of this asset is no more speculative than that of any other asset with

limited marketability; it may be properly determined by standard valuation techniques.

Rather than rendering the asset’s value too speculative to determine, the marketability

limitation simply creates the need to apply discounting factors to the future value—

exactly the procedure the expert here employed. He propetly considered not only the

projected sale prices some distance in the future, but then applied discounts to those

projected prices to account for such factors as the likely length of time before the
apartments will become available for sale, and the expected costs of ownership of the

6
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properties in the intervening years.

Pickard v. Pickard, 33 A.1D.3d 202, 206 (1 Dep’t 2006). The Appellate Division directed that on
remand, the trial court give further evaluation to the appropriate discount rate used in the present
value analysis. Id. at 208.

Plaintiffs’ proof satisfies this test. Plaintiffs have made a responsible effort to use a “reasonable
basis of computation” to arrive at figures for the damage defendants caused. These figures are
reasonable because they are realistic and conservative. See Am. PTO at 13-15.

3. Defendants’ inapposite anthorities do not support excclusion of plaintiffs’ evidence of lost profits

Defendants’ citation of Kenford Co. v. County of Erie, 67 N.Y.2d 257 (1980) as the “seminal case”
on speculative damages is inapposite here, as in that case the plaintiff attempted to prove 20 years of
lost profits in the “fickle” entertainment industry from a proposed contract to manage a domed
stadium which was never built. There, as the Court of Appeals noted, “New York has long recognized
the inherent uncertainties of predicting profits in the entertainment field in general,” and found further
that lost profits damages had not been within the contemplation of the parties in entering not the

management contract. Id. at 261-62.” Defendants’ citations to decisions following Kenford uniformly

 While the international standing and prestige of the Golf Club as a going concern cannot
seriously be disputed, it is not a prerequisite to the recovery of lost profits damages that the plaintiff
prove a prior track record of profits. E.g., American Federal Group, Ltd. v. Rothenberg, 136 F.3d 897, 913
(2d Cir. 1998) (breach of fiduciary duty; rejecting contention that track record of earnings history is
required at all for projection of lost profits under New York law). Thus, for example, in matrimonial
proceedings reviewing equitable distribution, a forensic accountant’s valuation of a newly earned
dental license was “anything but speculative” where the value was measured by comparing the average
lifetime income of a college graduate with the average lifetime earnings of a person holding such a
license, and reducing the difference to its present value. A/bigu v. Duval, 57 A.D.3d 384, 385 (1" Dep’t
2008) (citing McSparron v. McSparron, 87 N.Y.2d 275, 286 (1995)).

" Similatly, in Kenford Co. v. County of Erie, 73 N.Y.2d 312 (1989) (“Kenford II”’), where plaintiff sought
damages for loss of anticipated appreciation in the value of land surrounding the proposed stadium
site, the Court of Appeals held that the evidence did not support the conclusion that the parties
contemplated liability, particularly when Kenford was under no contractual obligation with Erie
County to purchase the land.
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emphasize the court’s concern that the contract parties failed to contemplate exposure for lost profits,
a factor having nothing to do with this case.’

Defendants do cite a few decisions for the unremarkable premise that unduly speculative
damages may not be recovered, but those cases bear no similarities to this one.” At bottom, defendants’
argument that estimating the value of a well-established, iconic Westchester County golf club is equally
uncertain as estimating twenty years of lost profits from a never-built stadium is simply unpersuasive.
In Capitol Justice LLC v. Wachovia Bank N.A. 706 F.Supp.2d 34 (D.D.C. 2009), an action against a bank
for breach of an agreement to finance a real estate purchase, the court denied the bank’s motion to
exclude plaintiff’s expert’s damage testimony. The court rejected out of hand the bank’s reliance on
Kenford and its argument that the expert’s use of a twenty-year damage period rendered his calculations
unreliable. Noting that the text relied upon by the bank’s expert stated that projection periods will
vary with different investments and investors, the court concluded that the bank’s reliance on Kenford
was “misplaced”: “There the court found that a twenty-year damage projection was inherently

speculative because the damages concerned predicting profits in the entertainment field, which is

® Defendants’ leading case is Summit Tax Exempt 1.P. II v. Berman, 88 Civ. 5839, 1989 WL 152796,
at *6 (2d Cir. 1989), which did not involve a breach of fiduciary duty and which describes Kenford as
setting forth “the circumstances when lost profits are recoverable in a breach of contract action.” In
Summit, the court sanctioned defendant under Rules 37 and 11 for repeated failures to make discovery
and for performing no pre-filing investigation to support his $207,000,000 counterclaim for breach of
an agreement to provide real estate financing, damages which the court described as “purely
hypothetical, and they bear no relation to the bargain struck.” Defendants fare no better with their
other cited authorities, in none of which the contracting parties contemplated lost profits exposure.
Trademark Research Corp. v. Maxwell Online, Inc., 995 F.2d 326, 332 (2d Cir. 1993); Robin Bay Assoc., LLC
v. Merrill Lynch & Co., 07 Civ. 376, 2008 WL 2275902, at *7-8 (S.D.N.Y. June 3, 2008); Coastal Aviation,
Ine. v. Commander Aireraft Co., 937 F.Supp. 1051, 1064-65 (S.D.N.Y. 19906).

? Sea Trade Maritime Corp. v. Coutsodontis, 744 F.App’x 721, 724 (2d Cir. 2018) (summaty order)
(failure of proof that damages from inability to sell ocean-going ship at favorable terms were the
“certain result of the wrong” of co-owner’s allegedly wrongful arrest of vessel); Am. Fed. Grp. , Ltd. v.
Rothenberg, 136 F.3d 897, 908 (2d Cir. 1998) (vacating and remanding fiduciary breach claim for
clarification of “equivocal” evidence of causation); Levy v. Bessemer Trust Co., N.A., 97 Civ. 1785, 1999
WL 199027, at *4-5 (S.D.N.Y. Apr. 8, 1999) (reasonable expectations model for damages on restricted
stock shares required conjectural assumptions in applying diversified stock index);
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much more speculative than investment in an office building.” I4. at 41 n. 2 (citing Kenford I, 67 N.Y.2d
at 263.

Defendants have failed to show that they should avoid liability for their breaches of fiduciary
duty by reason of any difficulties of proof resulting from the scope of their conduct in the long-
running waste of WEFHC’s corporate assets.

D. Defendants’ arguments concerning Plaintiffs’ unjust enrichment claims against the
Club are mertiless.

Defendants’ request to exclude damages evidence pertaining to the Club’s unjust enrichment
is meritless. (See Def. br. 8-10.) First, Defendants argue that there is no recovery for unjust enrichment
in the future, but overlook that the Club gained valuable leasehold interests zz 2073, at the moment it
exercised its lease renewal options for 2029-50 and 2050-2071. While the leaseholds’ present value
may require a discount to their future value, it is plainly untrue for Defendants to suggest that these
leaseholds have no value at all before the lease terms begin.

Second, Defendants cite Corsello v. VVerizon N.Y., Inc., 18 N.Y.3d 777, 790 (2012), for the
proposition that an unjust enrichment claim that duplicates a legal claim should be dismissed.
Defendants omit to note, however, that “|dJuplicative claims, which are not permitted, must be
distinguished from alternative claims, which are permitted.” Aramony v. United Way of America, 949 F.
Supp. 1080, 1084 n.2 (S.D.N.Y. 1996) (Scheindlin, J.).

Although Defendants assert otherwise without any analysis, the unjust enrichment claim here
does not duplicate Plaintiffs’ breach of fiduciary claims. “An unjust enrichment claim is not duplicative
if a reasonable trier of fact could find unjust enrichment without establishing all the elements for one
of Plaintiffs’ claims sounding in law.” McCracken v. VVerisma Sys., Inc., 2017 BL 161704, 9 (W.D.N.Y.
May 15, 2017) (internal quotation marks, ellipsis, and brackets omitted) (quoting Nuss v. Sabad, 2016
BL 244245, 13 (N.D.N.Y. July 28, 2010)). Plaintiffs’ unjust enrichment and breach of fiduciary duty

claims rest on different factual and legal showings, in particular because the unjust enrichment claim

9
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sounds in quasi-contract, and lacks the elements of duty and breach that must be shown to establish
a breach of fiduciary duty. See McCracken, 2017 BL 161704, 10 (finding claims non-duplicative after
comparing elements of unjust enrichment with elements of the plaintiffs” statutory claims)."” Unjust
enrichment could be shown at trial even if breach of fiduciary duty were not, and Plaintiffs are entitled
to assert alternative claims based on the same factual nexus. See Fed. R. Civ. P. 8(a)(3). Accordingly,
Plaintiffs’ unjust enrichment claims are suitable for trial in the alternative to their breach of fiduciary
duty claims."" See Aramony, 949 F. Supp. at 1084 n.2 (“plaintiff's unjust enrichment claim is not
duplicative because it may succeed independently of the ERISA-based Claims as an alternative theory
of relief”).

Third, Defendants mistakenly argue that any unjust enrichment of the Club is subsumed by
contract obligations, because “[tJhe 2013 Lease governs the Golf Club’s purported wrongdoing.” (Def.
br. 10.) But what Defendants refer to as “the 2013 Lease”—i.e., the agreements that governed the two
future lease terms—did 7of govern the Club’s decision to exercise the renewal options in the first place.
(Indeed, the agreements only came into force affer the Club exercised its options.) The Club was under
no contractual obligation in making its decision to wrongfully exercise the options, nor have Plaintiffs
asserted any breach of contract claims.

E. Plaintiffs’ damages claim for the de facto sale of Holding Corp.’s property merits trial

> <<

Defendants assert that Plaintiffs’ “characterize[ation of] the 2013 Lease as a ‘de facto sale” is a

“belated revision to their pre-trial materials” and a “late-stage invention of counsel.” (Def. MOL, at

' See also Trend & Style Asia HK Co. v. Pac. Worldwide, Inc., 2015 BL 221274, 6 (S.D.N.Y. July 10,
2015) (distinguishing Corsello, 18 N.Y.3d at 790, because even if the plaintiff’s legal claims were not
proven, plaintiff “could still recover by proving liability under a quasi-contract theory” for unjust
enrichment).

" Contrary to Defendants’ further assertion, Plaintiffs do not seek a double recovery. See Aramony,
949 F. Supp. at 1084 (permitting alternative claims, noting “Plaintiff states that if he is awarded benefits
under his ERISA claims, his unjust enrichment claim relating to... denial of pension benefits will be
withdrawn”).

10



Case 7:14-cv-04322-NSR-JCM Document 308 Filed 11/16/19 Page 16 of 31

10). This is false: from their filing of the Amended Complaint, Plaintiffs alleged that the supposed
leases between Holding Corp. and the Club were de facto sales, and claimed relief for this disguised sale
both as a breach of fiduciary duty and as unjust enrichment.”” Amended Complt., ECF No. 165 (“Am.
Cplt.”), 99 16-17, 26(b), 324, 337, 340, 351. What is belated (and improper) is Defendants’ attempt to
dismiss the claim as a matter of law on a purported evidentiary request made shortly ahead of trial.”

Defendants implausibly argue that the lease renewal from 2050-2071 was merely a “long-term
lease” of the sort that is “commonplace in commercial transactions.” (Def. br. 10.) While lease terms
of as much as 21 years may well occur in such transactions (though Defendants offer no evidence on
the matter), the lease renewal at issue here is far from an arms’ length “commercial transaction”:

— The Director Defendants coordinated the renewal with the Club so that the Club’s pre-existing
capital expenditure plans could provide sham consideration for the renewal.

— The renewal was granted almost 40 years before the existing lease was set to expire.

— It was the fourth time that Holding Corp., acting under the Club’s domination, granted a renewal
beyond the maximum duration (of three lease terms ending in 1987) that the underlying original
lease allowed.

— It extended the lease §4 years past the latest termination originally allowed.

Plaintiffs contend that, viewed in light of the Club’s control over Holding Corp. (including
Director Defendants’ role as the Club’s agents on Holding Corp.’s board), this renewal effectively
secured what is now permanent occupancy of the property by the Club, in exchange for a promise of minimal

annual payments. To make Plaintiffs whole (in right of Holding Corp.), compensatory damages to

Holding Corp. should be measured not by a lease period, but by the fair market value of Holding

"? Indeed, an entire section of the complaint was entitled “The succession of sweetheatt lease deals
between the Club and the Holding Corp. were contrary to the interests of the Holding Corp. and
ultimately constituted a de facto sale of the Property without adequate consideration.” Am. Cplt. at 12

(Part 1LB.1(b)).

Y Defendants also disingenuously remark that “Plaintiffs have not offered” a case in support of
this claim for relief (Def. br. 10), but Defendants never made a timely dispositive motion relating to
the claim, which would have afforded a proper opportunity for Plaintiffs to do so.

11
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Corp.’s property over which the Club has wrongfully obtained de facto perpetual rights.

The substance-over-form principle is familiar and widely applied. For example, whether a
transaction was a sale or lease arises with some frequency in the tax field. “This principle may be
summarized by the statement that in tax law,.. substance rather than form determines tax
consequences. .... In applying this doctrine of substance over form, the Supreme Court has looked to
the objective economic realities of a transaction rather than to the particular form the parties
employed.” Altria Group, Inc. v. U.S., 658 F.3d 276, 284 (2d Cir. 2011) (internal citations, brackets, and
quotation marks omitted) (quoting Raymond v. United States, 355 F.3d 107, 108 (2d Cir. 2004, and Frank
Lyon Co. v. United States, 435 U.S. 561, 573 (1978)). See Helvering v. F. & R. Lazarus & Co., 308 U.S. 252,
254-55 (1939)"*; Bank of New York Mellon Corp. v. Commissioner of Internal Revenue, 801 F.3d 104, 115 (2d
Cir. 2015). As an example, in Altria Group, the Second Circuit affirmed a jury’s decision that Altria
Group was not entitled to tax deductions because under the Internal Revenue Code it was not the
owner of several properties. In doing so, the court approved of jury instructions that set forth eight

(113

factors to be considered and concluded that ““no single factor is determinative” and that ““[ijn the
end, the question is whether Altria retained significant and genuine attributes of traditional owner (or
lessor) status.” 658 F.3d, at 286."

Here, the issue is not whether Holding Corp. pays too little in taxes, but whether Defendants

(including the Director Defendants acting as the Club’s agents) are cheating Holding Corp. and its

shareholders. As such, the issue of whether Defendants took steps to perpetuate a stream of de mininis

"“1In Frank Lyon v. U.S., the Court distinguished Lazarus, concluding that the transaction at issue
was in fact a lease and not a sale. It did this because “in contrast” to Lagarus, there were three parties
in Frank Lyon. 435 U.S. 561, 575 (1978) (Lazarus “involve[ed] only two (and not multiple) parties, the
taxpayer-department store and the trustee-bank. The Court looked closely at the substance of the
agreement between those two parties and rightly concluded that depreciation was deductible by the
taxpayer despite the nomenclature of the instrument of conveyance and the leaseback.”).

1> The Second Circuit’s approval of the instructions is at 658 F.3d at 290. The review of the
instructions was de novo. Id., at 276.
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payments to avoid paying Holding Corp. the true value of its property for what was in effect the Club’s
permanent occupation—a claim which has long been in the case but not objected to until now—
should go to the jury.

F. Defendants’ highly belated attack on the Court’s jurisdiction over Plaintiffs’ claim for
dissolution of Holding Corp. should be rejected

4. Defendants waived the right to seek the Court’s abstention

Over two years after Plaintiffs first pleaded their alternative, direct claim for common law
dissolution of Holding Corp.—and only two months before the claim is set for trial—Defendants
now argue (incorrectly) that the claim is “jurisdictionally barred.” (Def. br. 11-12.) In fact, Defendants
are seeking to invoke an abstention doctrine (see cases cited at Def. br. 11 n.7), rather than establish
lack of subject matter jurisdiction as such, and their argument is waivable. See, e.g., Norton v. Town of
Isiip, 239 F. Supp. 2d 264, 274-75 (E.D.N.Y. 2003) (abstention waived by defendant that participated
in litigation without raising abstention under Youngerv. Harris, 401 U.S. 37 (1971)); of International College
of Surgeons v. City of Chicago, 153 F.3d 356, 360 (7th Cir. 1996) (considering waiver of abstention under
Burford v. Sun Oil Co., 319 U.S. 315 (1943)).

Defendants’ unexcused delay in proposing abstention waived their right to do so. Defendants
disclosed an abstention defense against Plaintiffs’ dissolution claim for the first time on August 23,
2019, in draft materials that they provided to Plaintiffs’ counsel for the parties’ initial Proposed Pretrial
Otrder. See Ex. 5 at 3. The contrary assertion in Defendants’ brief (stating that they “have long raised
this defense,” Def. br. 11) is misleading. The Amended Answer paragraph that the brief cites ( 108)
has nothing at all to do with the subject; in fact, the Answer contained only obscure denials that
Plaintiffs had “standing” to seek dissolution (Y 362, 371) and a boilerplate affirmative defense on

subject matter jurisdiction (Third Defense) that mentioned neither abstention nor the dissolution
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claim." ECF No. 166 (Am. Answ.). Defendants’ further statement that “[tjhe most basic research”
would have “revealed that this Court may not consider” dissolution'” (Def. br. 11) not only fails to
absolve Defendants from responsibility for timely raising the issue, but underlines the impropriety of
deliberately withholding an argument that was apparently well known to them until this very advanced
stage of the proceedings.

Defendants’ belated disclosure of the defense is particularly egregious because, at the summary
judgment stage two years ago, Plaintiffs specifically tried to elicit the information by moving to strike
the pertinent affirmative defense as stated in the Amended Answer on grounds of its vagueness. See
ECF No. 201 (brief on motion to strike, served Nov. 29, 2017). Defendants’ delay clearly prejudiced
Plaintiffs, who could if necessary have re-filed the dissolution claim in State Court two years ago,'
and because Defendants’ present assertion of the defense both disrupts trial preparation and forces
Plaintiffs to respond in context of a grab-bag of evidentiary motions 7z /inzine rather than on a propetly

noticed dispositive motion.

' Defendants also bizarrely desctibe the dissolution claim as an “attempted end-run around [the

Court’s] summary judgment decision” (Def. br. 11), but the claim was fully pleaded in the Amended
Complaint, and the Court’s decision explicitly noted that it remained triable. See Op. & Order, ECF
No. 244, 4-5.

" In fact, the Second Circuit has said (in a case cited by Defendants) that it is open question
whether a federal court may consider a request for dissolution. Friedman v. Revenue Management of New
York, Inc., 38 F.3d 668, 671 (2d Cir. 1994). The Second Circuit left the issue unresolved after examining
both the case cited by Defendants and contrary authority. Id., citing and discussing Codos v. Nat’/
Diagnostic Corp., 711 F. Supp. 75, 78 (E.D.N.Y. 1989) (holding that the absence of a right to dissolve a
corporation in the English Court of Chancery in 1789 meant a federal court lacks that right sitting as
a court of equity) and I» re English Seafood (USA) Inc., 743 F. Supp. 281, 287-88 (D. Del. 1990) (holding
that Chancery’s power was sufficient to protect a claimant’s right to a property interest in a
corporation, so a statutory dissolution right was within a federal court’s jurisdiction).

'8 If the Court abstained from exercising jurisdiction over the dissolution claim, Plaintiffs would
be able to re-file the cause of action in New York Supreme Court, Westchester County.
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5. The Court should not abstain from exercising its jurisdiction

Should the Court decide to consider abstention,"” Defendants’ request should nevertheless not
be granted. The Second Circuit held in Friedman that a federal court should decline to exercise its
jurisdiction so as “to avoid needless disruption of state efforts to establish coherent policy in an area
of comprehensive state regulation,” and referred to “the comprehensive regulation of corporate
governance and existence by New York.” 38 F.3d at 671 (citing Burford v. Sun Oil Co., 319 U.S. 315,
332 (1943)).

Plaintiffs here, however, seek the common-law dissolution of Holding Corp. rather than
dissolution pursuant to the New York Business Corporation Law. See Am. Cplt. § 371. Such a
dissolution is not a creature of statute but an alternative to statutory dissolution: the New York Court
of Appeals created common-law dissolution, as a matter of “judicial sponsorship,” to give courts the
flexibility to dissolve a corporation when there was no basis for doing so under the BCL. Lezbert ».
Clapp, 13 N.Y.2d 313, 315 (1963). Friedman and other abstention cases cited by Defendants are
inapposite to such a judicially-created remedy. The flexibility inherent in the dissolution remedy
created by the Court of Appeals belies the notion that it should be restricted by limitations that arise
from statutory roots. New York courts have set standards applicable to a claim for common-law
dissolution, and Defendants were free, had they chosen to, to move to dismiss the claim or to include
it in their summary judgment motion. Defendants failed to do so, and the Court at this point should

not abstain from trying the claim.

III. DEFENDANTS’ MOTION IN LIMINE CONCERNING PLAINTIFFS’ EXPERT
BUDDIE JOHNSON SHOULD BE DENIED

Defendants’ arguments to exclude the expert opinions of Buddie A. Johnson (“Mt. Johnson”)

1 See Bellotti v. Baird, 428 U.S. 132, 143 (1976) (a court may raise the issue of certain abstentions
sua sponte).
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wholly ignore his extensive qualifications or posit “required” qualifications significantly narrower than
those required in the caselaw. Mr. Johnson is the co-author of Analysis and Valuation of Golf Courses
and Country Clubs (Appraisal Institute, 2™ Ed. 2013), which has been cited as a leading authoritative
treatise by New York courts and relied upon by other experts in the field. With five decades of
experience in the golf course industry, involving well over 100 golf course engagements, and extensive
work involving valuation services, marketability and feasibility reports, highest and best use studies,
and appraisals (including those performed under his California Appraisal License No. AL039171 and
as a consultant to Arthur Gimmy, MAI), Mr. Johnson is clearly among the preeminent authorities
concerning golf courses in the United States, indeed, on the very subjects addressed in his expert
report.

Defendants also resort to flagrant distortions of Mr. Johnson’s deposition testimony. In a
particularly egregious example of deceptive citations to a deposition transcript, Defendants state in
their brief that Mr. Johnson “did not even form the opinions in his report.”” Defs. Br. at 17.
Defendants quote from a portion of Mr. Johnson’s transcript in which Defendants’ counsel clarifies
that Mr. Johnson is not talking about his opinions in this matter, but about his over 40 years working
with Arthur Gimmy, the co-author of Mr. Johnson’s authoritative treatise. Referring to the final
opinions issued in formal appraisals issued by Mr. Gimmy, himself, who is a certified MAI, Mr.
Johnson testified that Mr. Gimmy forms the final opinions for the “reports and appraisal that come
out of his office.” Johnson Dep. Tr. at 34:16-17.*" Mr. Johnson makes it crystal clear that he is not
referring to the opinions in this matter. See zd. at 35. Asked whether “Mr. Gimmy formed the final
opinions in your report,” Mr. Johnson plainly is still testifying to his 40-year relationship with Mr.

Gimmy, not to his report, when he states “no, not all of them” and “I contributed my thinking.” Id.

** A copy of Mr. Johnson’s deposition transcript is available as Exhibit 2 (ECF No. 288-2) to the
Declaration of David Sarratt (ECF No. 288).
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at 34:23-35:6. This is undoubtedly so because Defendants’ counsel then asks, “Are you referring to
this matter?”, to which Mr. Johnson responds: “No.” Id. at 35:18-19. Counsel then further clarifies
by asking Mr. Johnson whether Mr. Gimmy “helped form the opinions here?”, to which Mr. Johnson
again states, “No, he didn’t. He didn’t help me....” Id. at 35: 22-24. Asked whether he spoke to Mr.
Gimmy about his assignment, Mr. Johnson responded that he did, “but he didn’t have much to say
about it.” Id. at 34:7. Defendants’ statement that Mr. Johnson did not form the opinions contained
in his report (as opposed to Mr. Gimmy), are knowingly false based on simply reading the two pages
of the transcript cited above.

Defendants misleadingly argue that Mr. Johnson is not qualified to do a highest and best use
analysis or to perform an appraisal. This is yet another strawman. At his deposition, Mr. Johnson
stated that he did not perform a formal highest and best use analysis or appraisal. Mr. Johnson instead
considered two elements of potential revenue that are relevant to determining the profit-maximizing
potential of the Property based on a reformed membership structure and increased dues. As discussed
below, these revenue factors are indisputably elements of a highest and best use analysis, and Mr.
Johnson is eminently well qualified to provide his opinion concerning these specific revenue-
producing factors.

Defendants’ principal argument is that Mr. Johnson is not qualified to offer his opinion. That
is because they distort Mr. Johnson’s opinion and his testimony, misstate his qualifications, and
misapply the governing legal standard. Given Mr. Johnson’s 50 years of professional experience in
the golf course business, involving well over 100 golf course-related engagements, and as the co-
author on one of the leading authoritative texts in the field, Defendants’ contention that Mr. Johnson
is not qualified to opine on a maximally productive use of the Property operating as a for-profit golf
facility, with a reformed membership structure and dues set at market-rates, is without merit.

Although one would never know this from reading Defendants’ brief, there is a well-developed legal
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standard concerning the criteria for expert testimony under Rule 702, and under that standard, the
question of whether Mr. Johnson is qualified to offer his opinion is not even close.

Rule 702 allows an expert to offer opinion testimony if he is “qualified as an expert by
knowledge, skill, experience, training, or education.” Fed. R. Evid. 702. As Judge Weinstein has
explained, the standard for qualifying an expert is a “liberal” one:

In keeping with the “liberal thrust” of the Federal Rules and their “general approach

of relaxing the traditional barriers to ‘opinion’ testimony,” Daubert [v. Merrel] Dow

Pharms., Inc], 509 U.S. [579,] 588-89 [(1993)], the standard for qualifying expert

witnesses is liberal. Assertions that the witness lacks particular educational or other

experiential background, “go to the weight, not the admissibility, of [the] testimony.”

McCullock v. H.B. Fuller Co., 61 F.3d 1038, 1044 (2d Cir.1995). If the expert has

educational and experiential qualifications in a general field closely related to the

subject matter in question, the court will not exclude the testimony solely on the
ground that the witness lacks expertise in the specialized areas that are directly
pertinent. See, e.g., Stagl v. Delta Air Lines, Inc., 117 F.3d 76, 80 (2d Cir. 1997) (expert

witness qualified when experience, knowledge, or training relates to general area, not
to specific question before trier of fact).

In re Zyprexa, 489 F. Supp. 2d 230, 282 (E.D.N.Y 2007); Peerless Ins. Co. v. Marley Engineered Prods. I.L.C,
2008 WL 7440158, at *2 (E.D.N.Y. June 12, 2008) (“This Circuit has adopted a liberal standard for
qualifying an expert and there is no requirement that a witness have formal education or training
before being qualified as an expert.”) (citing Niwely v. City of N.Y., 414 F.3d 381, 396 (2d Cir. 2005).
Accord SEC v. Tourre, 950 F. Supp. 2d 666, 674 (S.D.N.Y. 2013) (“If an expert’s training and experience
is in a field closely related to the area of the proposed testimony, that may—in appropriate
circumstances—be sufficient to meet Rule 702’s qualification standards.”).

There is no question that Mr. Johnson’s extensive professional experience and role as
authoritative expert in the golf course industry qualifies him to testify as to his opinions concerning
the revenue-generating potential of the Property. Indeed, it is not clear whether Defendants are even
challenging Mr. Johnson’s golf industry expertise. Rather, Defendants argue that Mr. Johnson is not
qualified to opine about the highest and best use of the Property, in particular, because he is not

qualified to conduct such an analysis.
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No one disputes that a highest and best use analysis is a major part of any appraisal, and Mr.
Johnson’s decades-long career in the golf industry qualifies him to testify about discrete elements of
such an analysis based on his experience. See Stag/ v. Delta Air Lines, Inc., 117 F.3d 76, 81 (2d Cir. 1997)
(overturning exclusion of expert testimony on safety of airport baggage claim area because expert had
never designed an airport baggage claim area, where expert had degrees in mechanical engineering and
had expert knowledge of “the interaction between machines and people”); Afa Corp. v. OAO Alfa
Bank, 475 F. Supp. 2d 357, 365 (S.D.N.Y. 2007) (“An expert should not be required to satisfy an
overly narrow test of his own qualifications.”). When an expert with general experience in an industry
offers industry-practice opinion, “all that he is doing is to recount his experience concerning the use
of certain [practices| in the industry.” Seneca Ins. Co. v. Wilcock, 2007 WL 415141, at *9 (S.D.N.Y. Feb.
5, 2007). Defendants offer no remotely plausible reason as to why Mr. Johnson’s experience in the
golf course real estate industry does not qualify him to do that.

Defendants’ remaining challenges to Mr. Johnson’s golf industry expertise are similarly
meritless. They suggest that Mr. Johnson has no professional credentials related to appraisal of golf
courses, because he has sought advice from Mr. Gimmy in performing appraisals, and that it is Mr.
Gimmy who issued the formal appraisal. See Defs. Br. at 18. As discussed, this an outright distortion
of Mr. Johnson’s testimony. See supra at 16. Mr. Johnson’s appraisal license that he relied upon in his
long career is listed at the top of his curriculum vitae, appended to his expert report in this matter
(California Appraisal License No. AL039171). However, Mr. Johnson made clear that he was not
asked to perform, and did not perform, a formal appraisal in this case. But even if his opinions
contribute to an understanding of the potential value of the Property, as they are intended to do,
Defendants ignore that Mr. Johnson is the co-author of one of the industry’s leading authoritative text
concerning valuation methods of golf course properties; has authored other articles relating to golf

course valuations, operations and market issues; and has worked on well over 100 golf course
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assignments, many including valuation services, economic and feasibility reports, highest and best use
studies, and appraisals. See Johnson Report,” Qualifications of Buddie A. Johnson. Mr. Johnson’s
treatise has been cited by courts of this state, and has been extensively relied upon by other experts in
the field. See supra at 18. Indeed, his book specifically addresses the need to consider reform proposals
for properties that are operated as non-profits. As shown below, that is exactly what Mr. Johnson
did.

Mr. Johnson relies on the underlying appraisal performed by Plaintiffs’ expert, Eric Haims

(“Mr. Haims™), as he was entitled to do,* to provide his opinion concerning the two discrete elements

of potential revenue based upon a hypothetical sale of the Winged Foot property (the “Property”) to
a willing buyer who intends to realize the full revenue producing potential of the Property. While
Defendants disparage such an analysis, a property’s highest revenue producing potential is commonly
accepted as the starting point for the analysis of a property’s actual value. In the context of assessing
the value to a potential investor of a golf course which has operated without any consideration of
making a profit, it is well understood that historical income does not reflect the property’s full potential
as a profit-making enterprise.

Here, Mr. Haims performed the appraisal, and his opinion is principally based on the income
capitalization approach. “The income capitalization approach is generally regarded as the preferential

method for determining the value of income producing property.” 41 Kew Gardens Rd. Assocs. .

> A copy of Mr. Johnson’s expert report is available as Exhibit 1 (ECF No. 288-1) to the
Declaration of David Sarratt (ECF No. 288).

2 Tt is well settled that the facts and data upon which an expert may rely in reaching an expert
opinion include the opinions and findings of other experts, if experts in their respective field would
reasonably rely on other expert’s opinions and findings. See Gussack Realty Co. v. Xerox Corp., 224 F.3d
85, 94 (2d Cir. 2000) (“an expert may rely on data that she did not personally collect”); see also United
States v. Winston, 372 F. App’x 17, 20 (11th Cir. 2010); Tamraz v. Lincoln Elec. Co., 620 F.3d 665, 675
(6th Cir. 2010); Eberli v. Cirrus Design Corp., 615 F. Supp. 2d 1357, 1364 (S.D. Fla. 2009) (“an expert’s
testimony may be formulated by the use of the facts, data and conclusions of other experts”).
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Tyburski, 70 N.Y.2d 325, 331, (1987). Accord In re Chait Props., 2013 Bankr. LEXIS 3746, at *11 (Bankr.
E.D.N.Y. Sept. 10, 2013); In re Ridge Mz, I.L.C, 2012 Bankr. LEXIS 5882, at *19 (Bankr. N.D.N.Y.
Dec. 21, 2012). The income capitalization method rests on the proposition that the value of income-
producing property is the amount a willing buyer, desiring but not compelled to purchase it as an
investment, would be prepared to pay for it under ordinary conditions to a seller who desires, but is
not compelled, to sell. See W.T. Grant Co. v Srogz, 52 N.Y. 2d 496, 510 (1981). That amount will depend
on the net income the property will likely produce, inasmuch as the purchase price represents “the
present worth of anticipated future benefits” Arthur E. Gimmy and Buddie A. Johnson, Analysis and
Valuation of Golf Courses and Country Clubs (“Gimmy and Johnson”), Ex. 4 at 117. The factor by
which a property’s likely net income is related to its value at any particular time is the capitalization
rate, which is usually derived from a study of the sales of comparable, income-producing properties,
using market data including, where available, investor surveys. See Ex. 4 at 119. Value is arrived at
under the capitalization of income method by dividing the net income by the capitalization rate. I re
Y1 West 87th Hidgs. I I.I.C, 423 B.R. 421, 429 n.15 (Bankr. S.D.N.Y. 2010).

The income capitalization method assumes that a willing buyer of income-producing property
wants to realize a return on investment consisting of (1) full recovery of the amount invested (i.e., the
return of capital), and (2) a profit reward (ze., a return on capital). Itis generally accepted that (a) the
property’s actual income and expenses should be used, absent distortions from the rental market,
provided the components of the property’s net income are stable, or readily stabilized. See I re Ridge
Mz, I.1.C, 2012 Bankr. LEXIS 5882, at *20-21 (Bankr. N.D.N.Y. Dec. 21, 2012). That is exactly what
Mr. Haims did.

However, as with all valuation methodologies, the income capitalization approach is only as
reliable as the underlying data upon which the calculation is based. If the gross income employed is

materially understated, the income capitalization analyses, and ultimate valuation, will be understated
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too. Here, Mr. Haims utilized the actual income and expenses of the Club. However, a central claim
of Plaintiffs’ case is that the Club has for decades received the financial benefit of paying a nominal,
sub-market rent, and therefore has not had to charge initiation fees or member dues at market rates.
Thus, the Club’s historical financial information does not reflect the potential profit as a return on
capital to an investor who would purchase the Property in order to maximize its value. In order to
assess the Property’s profit maximizing potential, Mr. Johnson’s analyses considered two revenue
factors under a reformed golf club operation that was for-profit.

Mr. Johnson’s reform analysis supplies his opinion that “an investor could reasonably calculate
that new initiation fees could easily be set at $375,000 per membership.” Johnson Report at 6. Mr.
Johnson explains that compared to initiation fees in exvess of that amount at lesser clubs, this amount
is “conservative relative to the initiation fees new members would be willing to pay ....” Id. Based
on his “extensive familiarity with membership dues amounts across the golf industry,” Mr. Johnson
states his opinion that a reformed Winged Foot “could certainly demand monthly dues of $1,500 per
month.” Id.

Defendants take issue with Mr. Johnson’s statement in his report that his assignment “was to
perform a highest and best use analysis.” Id. at 2. Mr. Johnson, however, made clear that his analysis
was not a formal highest and best use analysis, but was limited to “a highest and best use analysis
concerning certain factors relating to the subject property identified by Jerome Haims Realty, Inc. as
not within the scope of its assignment,” 7d., and that he “analyzed additional, reasonable highest and
best use possibilities,” 7d. at 5.

“Highest and best use” is a term of art in the lexicon of real estate appraisal which examines:
(1) legal permissibility of the proposed use (zoning requirements and legally permitted uses); (2)
physical possibility for the proposed use; (3) financial feasibility of the project, and (4) whether the

proposed use of the property will result in maximization of the profits derived therefrom. (Real
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Estate Appraisal Terminology, Society of Real Estate Appraisers, pp. 126-27 (Rev. ed. 1984)). As Mr.
Johnson made clear at his deposition, his opinion does not consist of a formal highest and best use
analysis, but focused on the fourth element, maximization of profits based on a reform of the
membership and an increase in dues to reflect market rates.

In isolating these factors, Mr. Johnson followed the precepts of his own authoritative treatise
to address the well-understood limitation to the income capitalization approach to valuing non-profit
golf facilities. In his book, Analysis and Valuation of Golf Courses and Country Clubs, Johnson
writes:

A golf facility must be valued at the most profitable competitive use to which it can

be put. Virtually all golf course have greater value than the land alone. Sometimes,

however, a greater value could be realized by changing the tangible or intangible

characteristics of the enterprise such as course size, condition, improvements, fee
structure, or services.
Ex. 4 at 49. Addressing the question of whether the income capitalization approach is “appropriate
for facilities that are not profit- or income-oriented,” Mr. Johnson writes that:

[A] facility’s future income potential may still be measured with a profit-oriented

analysis to produce an accurate and appropriate value indication. In this case, the

valuation would be based on an extraordinary assumption and should be employed

primarily for informational purposes or to assess feasibility.
Id. at 119. Such “extraordinary assumption|s]” that consider a non-profit course’s future income
potential are routine, and New York courts specifically rely on Mr. Johnson’s guidance in this
regard. See, e.g., Mill River Club v. Board of Assessors of Nassan County, 48 AD3d 169, 172, 847 N.Y.S.2d
670 (2d Dept. 2007) (relying on Gimmy & Johnson, at 117 in noting that revenue that not-for-profit
club “could generate should be calculated by assuming the property would be operated ... [as] for-
profit golf course” and that “future income potential of a nonprofit golf course ‘may still be
measured with a profit-oriented analysis to produce an accurate and appropriate value

>

Indication.” (quoting Gimmy & Johnson at 119) (emphasis added); see also The Appraisal of Real

Estate, Appraisal Institute, 53 (14th ed. 2013).
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Here, the two discrete potential revenue producing factors Mr. Johnson considered, initiation
fees and membership dues, are ones most appropriately subject to a reform analysis as the Club has
operated as a non-profit, and any assessment of the Property’s future income potential, by necessity,
would examine these two revenue factors. Determination of the amount to be ascribed to these
factors is a matter of judgment, the exercise of which is inextricably intertwined with an understanding
of, and extensive experience in, the golf course industry. As Mr. Johnson observes in his treatise:

The challenge to the appraiser lies in applying the income capitalization approach

techniques to a unique property type. It is difficult to obtain the data required to make

sound income and expense projections ... Fortunately, such data is generally available
to appraisers who have developed professional networks ....

Ex. 4 at 119. Given Mzr. Johnson’s five decades in the industry, involving well over 100 golf course-
related engagements, and as the co-author of one of the leading authoritative texts in the field, Mr.
Johnson is uniquely qualified to opine on a maximally productive use of the property operating as a
for-profit golf facility, with a reformed membership structure and dues set at market-rates, as opposed
to the current non-profit operating structure. Indeed, he specifically states that his estimates of the
amount of reformed initiation fees and membership dues is based on a comparison of “lesser clubs”
requiring initiation fees “in excess of this amount,” and also based on his “extensive familiarity with
membership dues amounts across the golf industry.” Johnson Report at 6. Thus, Mr. Johnson’s
opinions are firmly grounded in a level of familiarity with other golf clubs that is likely unmatched in
the industry. Indeed, many clubs far inferior to the Winged Foot Property charge many multiples of
what the Club currently charges for initiation fees and member dues. Mr. Johnson’s views concerning
what a reformed operation of the Property could reasonably charge, as noted, is conservative by
comparison.

Defendants fault Mr. Johnson for not considering factors that would decrease the value of the
Property, or for considering labilities associated with the reformed initiation fees and membership

dues. Again, Defendants frame the issue in terms of whether Mr. Johnson performed a formal
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appraisal. Nevertheless, Defendants’ attacks on Mr. Johnson’s purported failure to consider liabilities
associated with eliminating the current membership are meritless. Mr. Johnson appropriately
considered the additional revenue factors under the hypothetical sale and purchase by a willing seller
and willing buyer of the fee simple interest in the Property. In other words, as directed by the appraisal
literature, Mr. Johnson’s analysis evaluates the Property after a hypothetical sale as a fee simple estate,
which specifically assumes that the existing membership of the Club would not be in occupancy of
the Property, but rather in the market as potential users of the Property.

Here, the question is not whether Mr. Johnson is qualified to perform an appraisal or highest
and best use analysis—though he is. This was not Mr. Johnson’s assignment. The only question is
whether Mr. Johnson is qualified to opine concerning the opinion he actually gave, which concerns
only the discrete factors of additional revenue that could be reasonably expected to accrue to an
investor based on the market for memberships and for increased member dues. As demonstrated
above Mr. Johnson’s opinion is well supported and one he is eminently qualified to give.

IV. CONCLUSION

The Court should deny Defendants’ Motion.
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