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The following papers read on this motion by additional party respondents George F. Bradlau
and Michael J. Tone for an order dismissing the petition against them pursuant to CPLR

$3211 (a)(l) and (7).
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Numbered
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DECISION/ORDER

Respondent,

Pursuant to Business Corporation Law $ 1 104-a, er se4.

Upon the foregoing papers, the motion is decided as follows:
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Petitioners Steven Telano ("Telano") and Vincent Monfredo ("Monfredo"),
shareholders in respondent Eagle Security Group Inc. ("Eagle"), commencedthis proceeding

on November 21, 2018, and seek judicial dissolution of Eagle pursuant to Business

Corporation Law $ I 104-a(a)( 1) and (2), a surcharge pursuant to Business Corporation Law

$1104-a (d), and an accounting. As stated in the verified amended complaint and the

shareholders agreement dated March l, 2010, in addition to Telano and Monfredo, the

current shareholders in Eagle are Jack Brucculeri and Philip Kyriacou, party respondents

herein.

Petitioners allege in the amended verified complaint that additional party respondents

George F. Bradlau and MichaeI J. Tone are attorneys who served as general counsel to Eagle;

that they continue to serve as general counsel to Eagle; and that they "were instrumental in
setting up competing business ventures that were wrongly, and intentionally funneled
business belonging to Eagle." Petitioners further allege, among other things, that although
they have repeatedly requested an accounting of Eagle's earnings and expenses, they were

denied the same by certain additional party respondents, including Bradlau and Tone; and

that certain additional party respondents, including Bradlau and Tone, conspired to falsifu
Eagle's financial records, so that they could conceal the fact that prof,rts were diverted to
them. The petition explicitly acknowledges that Bradlau and Tone are not Eagle shareholders.

Bradlau and Tone e-filed and served a notice of appearance on February 14,2019.
In this pre-answer motion, Bradlau and Tone seek to dismiss the petition on the grounds of
documentary evidence and failure to state a cause ofaction, pursuant to CPLR $321l(a)(l)
and (7). Respondents' counsel asserts that Bradlau and Tone were Eagle's prior outside
counsel, and that they did not serve as the corporation's general counsel. It is asserted that
in early 2010, Bradlau and Tone were engaged by Eagle to provide legal services to the
corporation, including the preparation ofthe shareholders agreement and Eagle's bylaws, and

that petitioners, Jack Brucculeri and Philip Kyriacou executed the shareholders agreement
on March 1, 2010. The corporation's goveming documents identiff certain individuals as

shareholders, directors and corporate officers, but do not name Bradlau or Tone in any

capacity whatsoever.

The Shareholders Agreement identifies Eagle's purpose as "the marketing, sale,

licensing, installation, operation and maintenance of breach control security products",
including but not limited to security portals uses at airports, along with technology and
consulting services. Following the execution of said agreement, Eagle sold and installed
security poftals manufactured by Saima Sicurezza SPA (Saima). It is asserted that for a

period ofthree or four years, Bradlau and Tone provided additional legal services to Eagle,
including attending quarterly board meetings, preparing corporate minutes, responding to
requests for legal advice from Eagle and its board, and drafting legal documents and
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correspondence. In December 2013, Wong resigned from Eagle, and Saima thereafter
terminated its relationship with Eagle. In a letter dated December 27,2013 and signed by
Michael J. Tone, George F. Bradlau & Associates PLLC terminated its legal representation

of Eagle.

Petitioner Monfredo, in his opposing affidavit, claims, among other things, that he

believes that Bradlau was a silent investor who siphoned large sums of cash from Eagle,

along with Tone, and that they acted together with Brucculeri and Wong to "plunder the

company" and divert corporate opportunities to outside business entities. He further claims
that Bradlau was a party in control of the corporation, for the purposes of BCL $ I 104-a.

Monfredo also states that Bradlau and Tone were paid legal fees by Eagle.

"To succeed on a motion to dismiss pursuant to CPLR $321 1 (a) ( 1 ), the documentary

evidence that forms the basis ofthe defense must be such that it resolves all factual issues

as a matter of law, and conclusively disposes of the plaintiffs claim" (Trade Source v
Westchester Wood llorks,290 AD2d 437,417 [2d Dept 2002], citing Teitler v Pollack &
Sons,288ADzd302 [2d2001]; see 5ll W.232ndOwnersCorp.vJenniferRealtyCo.,9S
NY2d 144 [2002]; Leonv Martinez,S4NY2i 83 [99a]; Country Pointe at Dix Hills Home

Owners Assn., Inc. v Beechwood Org.,80 AD3d 643,649 [2d Dept 201l]).

On a motion to dismiss pursuant to CPLR $3211(aX7), the court must accept the
alleged facts in the complaint as true, accord the proponent the benefit of every possible

favorable inference, and determine only whetherthe facts as alleged fit within any cognizable
legal theory (se e Leon v Martinez, 84 NY2d at 87 -88; Katz v Blau, 173 AD3d 987, 988-989

l2dDept20l9l; Aviaev v Nissan Infiniti LT,150 AD3d 807, 807-808 [2dDept20l7l; Baron
v Galasso, 33 AD3d 626,627-628 [2d Dept 2011]). However, "bare legal conclusions are

not presumed to be true" (Khan v MMCA Lease, Lrd.,100 AD3d 833, 833 [2dDept20l2];
see Aqua NY of Sea Cliffv Buckeye Pipeline Co.,L.P., I l9 AD3d 829,829 [2d Dept 2014];
Parola, Gross & Marino, P.C. v Susskind,43 AD3d 1020,l02l l2dDept2007)).

Here, the petition and the documentary evidence establishes that Bradlau and Tone
are not shareholders, officers, directors or employees ofEagle. It is undisputed that Bradlau
and Tone provided legal services to Eagle and the documentary evidence demonstrates that
their law firm ceased providing legal services as of December 27 ,2013 .

The petition does not allege that either Bradlau or Tone were "in control of'Eagle.
To the extent that Monfredo in his opposing affidavit claims that Bradlau and Tone were
silent investors and were "in control" of Eagle, so as to permit a surcharge against them
pursuant to Business Corporation Law 1104-a(d), said assertion constitutes an improper
attempt to amend the petition. Moreover, these claims are clearly based upon Monfredo's

-J
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personal beliefs, are wholly unsubstantiated and state nothing more than bare legal

conclusions. This court therefore finds that respondents Bradlau and Tone are neither

necessary nor proper parties to the cause ofaction forjudicial dissolution and the imposition

of a surcharge pursuant to Business Corporation Law $ I 104-a (a) ( 1 )(2) and (d).

Petitioners's second cause ofaction seeks an accounting. "The right to an accounting
is premised upon the existence ofa confidential or fiduciary relationship and a breach ofthe
duty imposed by that relationship respecting property in which the party seeking the

accounting has an interest" (Ctr. for Rehabilitation & Nursing at Birchwood, LLC v S & L
Birchwood,LLC,92AD3d7ll,713[2dDept20l2l,quoting PalazzovPalazzo,l2lAD2d
261,265 I Ist Dept 1986]). "It is well settled that a corporation's attomey represents the

corporate entity, not its shareholders or employees" (see Eurycleia Partners, LP v Seward
& Kissel, LLP, t2 NY3d 553, 562120091).

Here, the petition fails to allege an attorney-client relationship or a fiduciary
relationship between the petitioners who are individual shareholders ofEagle, and Bradlau
and Tone. To the extent that the petition alleges that Bradlau and Tone served as Eagle's
general counsel, this would only demonstrate the existence of a fiduciary relationship
between the corporation and its counsel. In the absence ofa fiduciary relationship between
petitioners and Bradlau and Tone, the petition fails to state a cause of action for an

accounting against said respondents.

Finally, although the petition alleges that Bradlau and Tone, as well as certarn co-
respondents committed wrongful acts against the corporation, the within pleading does not
assert a proper shareholder derivative suit pursuant to Business Corporation Law $626.

Accordingly additional party respondents Bradlau and Tone's motion to dismiss the
petition against them is granted in its entirety.

This is the decision and order ofthe Court

Date: Januarv 2020
H SI]PH
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