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Preliminary Statement

George F. Bradlau ("Bradlau") and Michael J. Tone ("Toñe"), Additional Party Respondents

in this action (collectively the "B&T Respondents"), submit this Memorandum of Law in support of

their motion to dismiss the Amended Petition of Petitioners, Steven Telano ("Telano") and Vincent

Monfredo ("Monfredo") (collectively "the Petitioners", as to the B&T Respondents), seeking a)

judicial dissolution of Respondent, Eagle Security Group, Inc. ("Eagle"), pursuant to Business

Corporation Law ("BCL") §1104-a(a)(1) & (2), b) a surcharge pursuant to BCL § 1104-a(d), and c)

an accounting.

Petitioners, Telano and Monfredo, have brought Eagle's prior, outside legal counsel, Bradlau

and Tone, into this special proceeding seeking Eagle's dissolution despite conceding that neither

Bradlau or Tone were ever shareholders of Eagle. Simply put, the B&T Respondents are not a

necessary party to this dissolution proceeding involving Eagle, which should be dismissed as to

them. In addition,
Petitioners'

pleading regarding their dissolution/surcharge claim is deficient as to

the B&T Respondents as it fails to allege specifically that Eagle's attorneys, the B&T Respondents,

were either "directors",
"officers"

or "in
control"

of Eagle. Importañtly, the documentary evidence

consisting of a Shareholder Agreement and Termination Letter unequivocally confirms that Bradlau

and Tone, Eagle's former outside counsel, were never "directors",
"officers"

or "in
control"

of Eagle.

Petitioners'
self-serving contentions that Bradlau and Tone served as General Counsel is simply

incorrect and, nevertheless, does not make them officers of Eagle. As a result,
Petitioners'

cause of

action seeking dissolution and a surcharge should be dismissed as to the B&T Respoñdêñts.
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Petitioners'
accounting claim against Bradlau and Tone should also be dismissed because it

fails to allege that a) Petitioners demanded that the B&T Respondents account, and b) the B&T

Respondents refused to account. Lastly,
Petitioners'

accounting cause of action against the B&T

Respondents should also be dismissed because the documentary evidence undêñiably establishes that

no fiduciary relationship never existed between the B&T Respondents and Telano or Monfredo, who

are shareholders of Eagle. Any fiduciary relationship created as a result of the B&T Respondent's

prior legal representation of Eagle existed only between the B&T Respondents and Eagle - not

between Eagle and Petitioners Telano or Monfredo.

STATEMENT OF FACTS

Background Facts

Bradlau and Tone are private attorneys who, beginning in or about early 2010, were engaged

by Respondent, Eagle, to provide legal services to the corporation. In connection with their

engagements with Eagle, Bradlau and Tone, amongst other things, prepared corporate documents

such as a Shareholders Agreement and Eagle's Bylaws. On or about March 1, 2010, Petitioners and

Respondents Giacchino Brucculeri ("Brucculeri") and Philip Kyriacou ("Kyriacou"), executed a

Shareholders Agreement (a copy is annexed as Exhibit
"A"

to the Affirmation of Anthony P.

Colavita, Esq. (the "Colavita Aff.")) coñcerñing Eagle. The Shareholders Agreement identified that

a purpose of Eagle to be "the marketing, sale, licensing, installation, operation and maintenance of

breach control security products", including but not limited to security portals for use at airports,

along with technology and consulting services. Exhibit
"A"

at Paragraph 1.1.

2
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The Shareholders Agreement provided for two-hundred shares of Eagle stock to be issued to

four individuals in the following percentages:

(a) Respondent Brucculeri - 62% (124 shares);

(b) Respondent Kyriacou - 6.5% (13 shares);

(c) Petitioner Vincent Monfredo - 25% (50 shares); and

(d) Petitioner Steven Telano - 6.5% (13 shares).

Exhibit
"A"

at Paragraph 2.1. The Shareholders Agreement does not name either attorneys Bradlau

or Tone as shareholders. In fact, Petitioners concede that neither Bradlau or Tone were ever

shareholders of Eagle. A copy of the Amended Petition is annexed to the Colavita Aff. as Exhibit

"B"
at Paragraph 71.

The Shareholders Agreement also established a three member Board of Directors ("Board")

and appointed Petitioner Manfredo, Respondent Brucculeri and Respondent Leo Cinquemani

("Cinquemani") to its initial Board. Exhibit
"A"

at Paragraph 3.1. In addition, the Shareholders

Agreement designated the management and officers of Eagle as follows: (a) Respondent Brucculeri

as Chairman of the Board, Chief Executive Officer and Treasurer; and (b) Respondent Raymond

Wong ("Wong") as Vice President and Secretary. See Exhibit
"A"

at Paragraphs 3.1 and 3.2. The

Shareholders Agreement also identified Brucculeri and Wong as Eagle's employees whose duties,

responsibilities and compensation were to be set forth in an employment agreement. S_f_e Exhibit

"A"
at Paragraph 3.2. Importantly, the Shareholders Agreemeñt does not name either Tone or

Bradlau, Eagle's attorneys, as directors, officers or employees of Eagle.

3
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Over the course of the next three to four years, Eagle attempted to conduct and build its

business, with limited success. During that time, Eagle sold and installed the security portals

manufactured by Respondent Saima Sicurezza SPA ("Saima"). During this time, attorneys Bradlau

and Tone provided additional legal services to Eagle, including but not limited to attending quarterly

board meetings, preparing corporate minutes, responding to requested legal advice from Eagle and its

board, and drafting legal documents and correspondence.

In or about December 2013, Respondent Wong resigned from Eagle. Thereafter, Respondent

Saima terminated its relationship with Eagle as its supplier of security portals. By letter

("Termination Letter") dated December 27, 2013, attorneys Bradlau and Tone terminated their legal

representation of Eagle. A copy of the Termination Letter is annexed as Exhibit
"C"

to the Colavita

Aff. Upon information and belief, in or about December, 2013 Eagle ceased business operations in

earnest for a variety of reasons, including but not limited to internal dissension and a lack of capital.

PROCEDURAL HISTORY/AMENDED PETITION

1. Background

Petitioners commenced this special proceeding on or about November 21, 2018 by filing a

Petition (and Order to Show Cause) a) pursuant to BCL ("BCL") § 1104-a(a)(1) and (2) and BCL §

1104-a(d), for dissolution of Eagle and a surcharge, and b) for an accounting against additional party

respondents Brucculeri, Wong, Cinquemani, Antonio Guadagnino, Salvatore D. Giammanicol,

Bradlau, Tone, and Saima (collectively "Respondents"). On December 11, 2018, the Honorable

3 It is our understanding based onÀiscussions with Petitioners' counsel that, to date, neither Antonio Gü±d2;n!n3 nor

Salvatore Gimsnnica have appeared in this action.
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Joseph Risi modified and executed the Order to Show Cause, which granted certain relief and

scheduled a hearing concerning
Petitioners'

request for a preliminary injunction. S_ee Exhibit
"D"

to

the Colavita Aff. On or about January 25, 2019, counsel for the Brucculeri, Wong and Cinquemani

submitted an Affirmation of Bryan Lewis, Esq., in response to
Petitioners'

motion for a preliminary

injunction.
Petitioners'

motion was fully submitted before Justice Risi on January 29, 2019 and, to

date, no decision has been entered by the Court.

Petitioners then filed and served an Amended Petition on or about February 3, 2019,

essentially reiterating their claims for dissolution/surcharge and an accounting, but adding

shareholder, Kyriacou, as a necessary, additional party respondent in the action. S_ee Exhibit
"B"

to

the Colavita Aff. Pursuant to an agreement between the parties, Respondents must file any motion to

dismiss or answer by April 19, 2019.

2. Amended Petition

The Amended Petition asserts two causes of action against Respondents.

The first cause of action seeks judicial dissolution pursuant to Section 1104-a of the BCL.

More specifically, Petitionersmaintain Eagle should be dissolved pursuant to (a) BCL § 1104-a(a)(1)

since the "directors or those in control of the corporation have been guilty of illegal, fraudulent or

oppressive activities towards the complaining
shareholder,"

and (b) BCL § 1104-a(a)(2) since "the

property or assets of the corporation are being looted, wasted or diverted for non-corporate purposes

by its directors, officers or those in control of the
corporation."

S_ee Exhibit
"B"

at Paragraphs 4 and

6. Petitioners also seek a surcharge, pursuant to BCL § 1104-a(d), ageinst "the Respondents or those

in charge of the
corporation"

as a result of "willful or reckless dissipation or transfer of assets or

5
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corporate
property."

See Exhibit
"B"

at Paragraph 7.

Petitioners'
second cause of action seeks an order directing an accounting by Respondents,

who Petitioners allege "owe a fiduciary duty to Telano and Monfredo as
co-shareholders."

See

Exhibit
"B"

at Paragraph 157.

S_TANDARD OF REVIEW

Consistent with CPLR § 3211, the Court must accept
Petitioners'

alleged facts as true, afford

the pleading the benefit of possible infereñces and determine whether the facts as alleged fit within a

cognizable legal theory. Baron v. Galasso, 83 A.D.3d 626, 627 (2d Dep't 2011); see also Nonnon v.

City of New York, 9 N.Y.3d 825, 827 (2007). More specifically, under CPLR § 3211(a)(7), which

allows a party to move to dismiss where the pleading fails to state a cause of action, "the standard is

whether the pleading states a cause of action, not whether the proponent. . . has a cause of
action."

Bokhour v. GTI Retail Holdings, Inc., 94 A.D.3d 682 (2d Dep't 2012). In connection with a motion

to dismiss pursuant to CPLR § 3211(a)(1) based on documeñtary evidence, a document will be

considered "documentary
evidence"

if it "utterly refutes the plaintiff's allegations, conclusively

establishing a defense as a matter of
law."

Eisner v. Cusumano Corp., 132 A.D.3d 940, 941 (2d

Dep't 2015) (citing Goshen v. Mutual Life Ins. Co., 98 N.Y.2d 314, 322 (2002)). In this regard,

documentary evidence must be "unambiguous, authentic and essentially
uñdêñiable."

Eisner at p.

941.

6

FILED: QUEENS COUNTY CLERK 04/19/2019 01:05 PM INDEX NO. 717941/2018

NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 04/19/2019

10 of 15



ARGUMENT

POINT I

PETITIONERS' DISSOLUTION AND SURCHARGE CLAIMS, PURSUANT TO BCL §

1104-a, SHOULD BE DISMISSED AGAINST THEIR OUTSIDE ATTORNEYS,
RESPONDENTS BRADLAU AND TONE

Petitioners'
cause of action for dissolution and surcharge pursuant to BCL § 1104-a, against

Eagle's outside lawyers, Respondents Bradlau and Tone, should be dismissed for failure to state a

cause of action. While BCL § 1104-a requires that all shareholders be named in a dissolution

proceeding, Petitioners have expressly alleged that their counsel, Bradlau and Tone, are not and

never were shareholders. See Exhibit
"B"

at Paragraph 71. Thus, Petitioners have conceded that

Respondents Bradlau and Tone need not be a part of this action for them to obtain the relief

requested-the dissolution of Eagle. In fact, neither Bradlau or Tone would be a party to any Court

order concerning dissolution of Eagle.

Petitioners'
pleading concerning its dissolution/surcharge cause of action is also deficient as

to Respondents Bradlau and Tone because it does not allege specifically that Bradlau or Tone were,

at any time, (a)
"directors"

or "in
control"

of Eagle (see BCL §
1104-a(a)(1)2 and (d)3), or (b)

"officers"
of Eagle (see BCL § 1104-a(a)(2)). Moreover, documentary evidence unquestionably

2 BCL § 1104-a(a)(1) and (a)(2) states, in relevant part, as follows:

(a) The holders of shares representing twenty percent or more of the votes of all outstanding shares... may
present a petition of dissolution on one or more of the following grounds: (1) The directors or those in
control of the corporation have been guilty of illegal, fraudulent or oppressive actions toward the

complaining shareholders;

(2) The property or assets ofthe corporation are being looted, wasted or diverted...by its directors, officers or
those in control of the corporation.

3 BCL § 1104-a(d) states as follows:

(d) The court may order stock valuation and may provide a surcharge upon the directors or those in control of
the corporation upon a finding of willful or reckless dissipation or transfer of assets or corporate propelty
without just or adequate compensation therefor.

7
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establishes that Respondents Bradlau and Tone were neither
"directors," officers"

or "in
control"

of

Eagle so as to be a potentially responsible party under BCL §§ 1104-a(a)(1), (a)(2) and (d). Again,

the Shareholders Agreement unambiguously identifies (a) Petitioner Manfredo and Respondents

Brucculeri and Cinquemani as directors; (b) Respondents Brucculeri and Wong as officers; and (c)

Respondents Brucculeri and Wong as employees. S_ee Exhibit
"A"

at Paragraphs 3.1 and 3.3.

Significantly, the Shareholders Agreement does no_t identify either Bradlau or Tone as directors,

officers or employees of Eagle. Additionally, the Termination Letter (Exhibit "C") drafted on the

B&T Respondents'
letterhead reveals that in 2013 they ceased providing outside legal services to

Eagle as outside counsel.
Petitioners'

allegations that Bradlau and Tone were "General
Counsel"

is

inaccurate and regardless, does not make them officers in light of the Shareholder Agreement, which

does not identify them as officers. For the reasons explained above,
Petitioners'

dissolution/surcharge cause of action should be dismissed as to attorneys, Bradlau and Tone.

POINT II

PETITIONERS' EQUITABLE ACCOUNTING CLAIM SHOULD BE DISMISSED

AGAINST THEIR OUTSIDE ATTORNEYS, BRADLAU AND TONE

Petitioners'
cause of action for equitable relief in the form of an accounting as to

Respondents Bradlau and Tone should be dismissed because it fails to state a cause of action. First

of all, the Amended Petition does not allege that Petitioners made a demand, formal or informal, for

an accounting to the B&T Respondents as is required to sustain a claim for an accounting in New

York. See Kaufman v. Cohen, 307 A.D.2d 113, 124 (1st Dep't 2003) (noting that a Court will not

intervene to vindicate a right to an accounting in the absence of an allegation that a "demand was

made for one and rejected").
Petitioners'

failure to make this demand likely stems from their

understanding that the B&T Respondents do not possess or control
Eagles'

corporate documents and,

8
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in reality, would be unable to comply with any Court order to account to Petitioners. Thus, the

second cause of action for an accounting should be dismissed as to Bradlau and Tone.

In addition,
Petitioners'

cause of action seeking an accounting should be dismissed because

the documentary evidence establishes that Bradlau and Tone did not have a fiduciary relationship

with Monfredo or Telano, the Petitioners in this action. It is axiomatic in New York that

[t]he right to an accounting is premised upon the existence of a

confidential or fiduciary relationship and a breach of duty imposed by
that relationship respecting property in which the party seeking the

accounting has an interest.

Palazzo v. Palazzo, 121 A.D.2d 264, 265 (1st Dep't 1986); see also Ctr. for Rehab and Nursing at

Richwood, LLC v. S&L Birchwood LLC, 92 A.D.3d 711, 713 (2d Dep't 2012). In fact, under

normal circumstances where there is no obvious special or fiduciary relationship, an accounting

should not be granted. Cortazar v. Tomasino, 2013 N.Y. Slip Co. 32885, 2013 WL 6042775 (2013)

(citing Elghanian v. Elghañiañ, 277 A.D.2d 162 (1st Dep't 2000)). Further ["i]t is well settled that a

corporation's attorney represents the corporate entity, not its sharcholders or
employees."

Eurycleia Partners, LP v. Seward & Kissel, LLI5, 12 NY3d 553, 562 (emphasis in original). Here the

documentary evidence in the form of the Termination Letter (Exhibit "C") reveals that any fiduciary

relationship that was created as a result of the B&T Respondents'
legal representation of Eagle,

existed only between the B&T Respondents and Eagle-not between them and Petitioners. As a

result,
Petitioners'

accounting claim against Eagle's former outside counsel, Bradlau and Tone,

should be dismissed.

9

FILED: QUEENS COUNTY CLERK 04/19/2019 01:05 PM INDEX NO. 717941/2018

NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 04/19/2019

13 of 15



CONCLUSION

For all of the foregoing reasons, Respondent Bradlau and Respondent Tone respectfully

request that this Court enter an Order granting this Motion and dismissing the Amended Petition

against them, and granting them such other and further relief as the Court may deem just and proper.

DATED: Garden City, New York

April 19, 2019

Respectfully Submitted,

L'ABBATE, BALKAN, COLAVITA

& CONTINI, L.L.P.

By: ---

Anthony P. C lavita

Attorneys for Respondents

George F. Bradlau and Michael J. Tone

1001 Franklin Avenue,
3rd

FlOOr

Garden City, New York 11530

(516) 294-8844

File No. 169L-102988

Of Counsel:

Anthony P. Colavita, Esq.

Marianne S. Conklin, Esq.

Peter L Gemanakos, Esq.

10

FILED: QUEENS COUNTY CLERK 04/19/2019 01:05 PM INDEX NO. 717941/2018

NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 04/19/2019

14 of 15



L'ABBATE, BALKAN, COLAVITA & CONTINI, L.L.P.

ATTORNEYS AT LAW
1001 FRANKLIN AVENUE

GARDENCITY,N.Y.11530
T: (516)294-8844
F: (516)294-8202

FILED: QUEENS COUNTY CLERK 04/19/2019 01:05 PM INDEX NO. 717941/2018

NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 04/19/2019

15 of 15


