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RESERVE DECISION

‘Rosenbaum, J..

Plaintiffs, Wifliam Howard, suing n the right of Archer Rd, Vista LiC,
William Howard, individually, andWéstside Development of Rochester, Inc.,
move for an order pursuant to CPLR 321 2 granting Pla! ntiff partial summary
judgment as to Ilablnty oh Counts ! Vil, and Viii of the Complaint.

Archer Rd. was formed in 2007 to develop a residential subdivision
known as Vista Villa Subdivislon in Chill, New York. EfFectlveJuﬁé 29, 2007,
Pooler and Howard execdted and entered Into an Operating Agreement for
Archer Rd. Howard owns 40%of the membership interests and 50% of the -

-VOting. interests; Pooler owns 66% of the membershipinterests and 50% of the
- Votihg' interests, Pooler is the managing rriembe} and alleges that he alone has
e decision—mék!n'g authority for financial relzitéd traﬁsactions including making
~and repaymg debts and decnsions relative to real éstate assets,
Howard alleges that Pooler has been reluctant to share ] nformat!on
regarding the management of Archer Rd. with Howard. For instance, It is
. alleged that there are loans that Pooler's other entlties have made to Archer Rd.
‘but Howard was never adv'ise_d of them, nor was Howard's approval-ever sought
or. obtained Pooler states that the loans taken were noted in financlal
" statements and were taken for the putrpose of paymg down Archer, Rd s
secured debt. oo
' On March 26, 2015, Pooler sent an email to Howard's wlfe, Maureen
Héward, cont_almng coples of certaln Archer Rd. information for the 2014
caléndar year, including a Balance Sheet and a copy of the check regisfér. The
: ':B:_ilance Sheet shows that Archer Rd. Is Indebted to Pooler Enterprises in the _
sum of $970,782.32. Howard states that Pooler has caused Archer Rd. to make -
numerous payments to Pooler Enterprises and to Morgenstern Devoesick PLi.C,
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" but no distributions to members have been made

Howard add itionally notes that Pooler states that all of the Phase | iots
have been sold, but no profit distrlbutions have been made and no information
relative to the proceeds has been shared with Howard. During 2014, it is

~ alleged that at least $173,334.02 of Archer Rd.’s reven'ue has been directed to
. Pooler Enterprises; and defense counsel has been pald at least $129,592.38.

On May 20, 2015, Pooler advised Howard that-he had exercised his -
authorfty as the managlng member and corrected: the Capital Contribution of
the Members pursuant to the Operating Agreement. Howard was advised that
thg Schedule was revised to reflect $0.00 cash papltalcontribut}oh by Howard

“and to further reflect a 0% Interest of Howard In Archer Rd.

A party seeking summary judgment “must make aprima facie showing of
entitlement to Judgment as a matter of '!aw, te’hdering sufficient evidence to
de monstrate the absence of any material issues of fact." Alvarez v. Prospect.
Hosp,, 68 N. Y.2d 320, 324 (1986). “Failure to make such a prima facie showing
requlires a denjal of the motion, regardless of the sufficiency of the opposing
papers.” Id. See also, Olisanr, LLC v. Hollis Park Manor Nursing Home. Inc., 51
A.D.3d 651, 652 (2d Dept. 2008). “Once ‘this showing has beeri made, .
however, the burden. §hcfts to the party opposing the motionfor summary
judgment to produce evidentiary proof in admissible form sufficient to establish .
the existence of material Issues. of fact which require a-trial of the action.” -
Alvarez, 68 N.Y.2d at 324, C/tmgz_gsgw, 49 N.Y.2d
557,-562 (1980). )

First Cagse of Action

The first cause of action al!eges breach of contract derlvatively on behalf
of Archer Rd. Itis alleged that Pooler breached his ob!igaﬂons to Archer Rd. by -
usurping the auphp;nty given to Howard to be primatily respons;ble for property

lot sales and company relations with builders; by falling to pérform his duties In
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-good faith and with the care of an ordinarily prudent person; by falling to take

actions required with respect to granting a'sewer easernent and land use for ‘
wet fand niitigation to Westside; by authorizing the. transfer of substantially all

- of Archer Rd.'s assets with the consent of a majority of the members; and by

otherwlise exceedmg his authonty Complaint; 135.
' Archer Rd.’s Operating Agreement states:

[Wlithout the consent of a Majority interest of the
Members, the Manager shall not have the right, power
or authorxty to, and covenants and agrees that he shall
not. .

(g) authorize or approve the Company 10 borrow an
amount in excess of $50,000; or

(h) enter into any agreement, arrangement or
understanding, written or oral, to do anyofthe
foregoing ’

Operating Agreement,.§5.4. The Operating Agreement deflnes a "Madonty in
interést’ as “the Member or Members holding in the aggregate a majority of all
ou{standlng’, Percentage lnterests of the Company.”!d. at §1.1. “Percéntage
Interest” Is deﬂned as “with respect to any Member, the percentage set forth
obposite such Member's name on Schedule | hereto.”|d. Schedule | provides
that “for all declsions requiring a vote of the members, the Percentage Interests
shall be 50% Gary L. Pooler and 50% William Howard." 1d., at Schedule 1.

Reading these prb.vis}tons together, a Majorlty in Interest requires the
consent of both Pooler and Howard. Here, it is undispu_ted that Pooler
authorized and approved Archer Rd. to borrow, as of December 2014,
5970,782.32 from Pooler Ente'rp'rises without Howard's consent or knowledge. -
Such unilateral authorization and approval constitutes a breach of the

-Operating Agreement

Section 5.171 of the Operating Agreement states: .
The Manager, on behalf of the. Company, is permitted

by
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i his sole discretion to. employ, retain, transact
business.or enter into contracts with or atherwise deal .
- with any Person, notwithstanding that such Personisa -
Member-or.the Managet, Is an Afflilate ofthe
Company, the Manager of any Member, is otherwise
employed or retained by, has a finaricial interest in, or
has some other businéss relationship with the :
Company, any member or the Manager, provided that
such-interest or relationship is known to all Managers
and Members and, provided that, in the sole discretion
of the Manager, such dealings are on commercially
reasonable terms to the Company. If any contract,
action or transaction meets the foregoing standards,
then no vote of the members shall be required to
approve stch contract,. action or trarisaction solely by
_virtue of the affiliated relationship involved.

_Operating Agreement, §5.11. It is undisputed on the record before the Court

that Pooler did not disclose ititercompany loans to Howerd. Consequently, such -
actions were furthier breaches of his contractual obligitions under the

" Operating Agreement

Pooler s arguments ralsed in opposntion fail to ralse an issue of law or
fact. Pooler interprets Section 5.4 of the Operating Agreement to permit htm to
incur or repay any amou_nt of'debt so long as no individual foan transaction

. exceeds $.49,999.99. “IA} contract should not be interpreted to produce a

result that is'absu'rd . . » commercially unreasonable .. . or contrary to the

reasonable expectations of the parties.” Matter of Lipper Holdings v. Triden

Holdings, 1 AD.3d 170, 171 (1% Dept. 2003) {citatlons omitted). “The bést

evidence of what partles to a written agreement intend Is what they say in their

writing.”” C__ge_epﬁe_{d_x,_fhjﬂgs_&e_sgﬁ_s, 98 N.Y.2d 562, 569 (2002), guoting

. Slamow v. Del Col, 79 N.Y.2d 1016, 1018 (1992). “Thus, a written agreement

that is complete, clear and unamblguous on its face must be enforced -

- a'ccérding to the plaln méaning of its terms.” Id.

The Court finds that Pooler’s proffered interpretation of Section 5.4
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would produce an absurd result that would render Section 5.4 meaningless.
Pooler’s interpretation would allow him to accrue mass ive debt without majority

" consent so fong as no individual foan exceeded $49,999.99. Had the parties

intended such a result when drafting the Ope'rating Agreament, they could have
made such speaﬁc provision, but they did not, See Schron v. Troutman

gnger§ LLE 20 N, Y Zd 430, 437 (201 3).

Pooler also opposes the motion on this claim arguing that he took

' actions In the best interests ‘of Archer Rd. and In good faith. Under the
unambiguous terms of the Operating Agreement, Pooler’s motive in making the
loans.are not relevant. Pooler was requited to obtainthe cohse‘h_t of a Majerity .
in Interest, and it is undisputed that he did hot do S0. While Pooler Is given '
broad manageient authbrity by the Operating Agreement, his authorlty is
limited by Section 5.4, and he was obligated to abide by the terms of that

Section, _ ) _
' FlnalI.y, to 'the. extent Pooler argu'és that he is riot liabte for any breach
becausé Howard canhot provide his own personal performance under the
Operating Ag.ree_ment., ‘th'at argument is also unsuccessful. The first causevof
action is a derivative claim for breach of the Operating Agreement brougtit by
Howard on behalf of Archer Rd. It Is not a claim made by Howard individually,
. “Derivative claims against corporate d!rectors belong to the corporatton itseff.”"
Augzbach Vv, Bgnn t, 47 N. Y 2d 619, 631 (1979). Accordingly, Pooler Is .
incorrect to assert that Archer Rd. should not be awarded summary judgment
for Pooler’s breach of the Operatmg Agreement because of any al!egatxons of
-Howard 's failure ta perform Howard's actlon or lnaction ‘under the Operating
Agreement Is irrelevant to Archer Rd.’s derivative claim.. ’
As'no question of law or fact i is raised by Pooler in opposition, Plamtlffs
motion for- summary judgment as to liablixty is-granted on Count l. .
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‘Seventh Cause of Action '
"The seventh cause of action alleées breach of fiduciary duty on behalf of 4
Arcl"ler Rd., alleglng that Pooler ow}ed Archer Rd. ﬁc’luciary duties, that he ' '
breached those dutles by his conduct, and that Archer Rd has been damaged.
' Complalnt 1159~ -63. ’
' “The elements of a cause of action to recover damages for breach of
‘ﬁduclary duty are (1) the existence of a ﬂduciary relatlonshlp, (2) misconduct by
the defendant, and (3) damages dlrectly causéd by the defendant 5
" misconduct.” Varveris v, Zacharakos, 110 A.D.3d 1059, 1059 (2d Dept. 2013),
“A limited liability company manager owes flducla.ry dutles to-the company and,
" derivatively, to its miembers.” 190-210 16™ St. LLC. v. M&Y Sixteen LLC, 39,
Misc.3d 1206(A), *S (Sup.Ct. Klngs Co. 2013) Indeed, Limited Liability
Company Law Section 409(a) states:

A manager shall performi his or her dutlesasa
manager, including his or her dutles gs amember of
. any class of managers, In good faith and with that -
degree of care that an ordinarily prudent person in a
like position would use under similar circurmstances.

iloughby Rehabilitation and Health Care Center, LLC v. Webster, 13

Misc. 3d 1230(A), *4 (Sup.Ct. Nassau Co. 2006). “[A]llegatlons of

' mlsmanagement or diversion of assets by offlcers or directors to thelr own
ennchment without more, plead a wrong to the corporatlon only, forwhich a
shareholder may sue derivatively but not lndlvldually Abramg A Dona 66
N.Y.2d 951, 953 (1985). '
' “[IIt s elemental that a fiduciary owes a duty of undivided and undiluted
loyalty to those whose interests the fiduciary is to protect. This is a sensitive

: ahd inflexible rule of fidelity, barring not. only‘ blatant self~deallng,‘ but also
requlrlng avoldance of" situations in which a fiduciary’s personal interest
posssbly conflicts with the interest of those owed a fiduciary duty.'” Pokoik v.
Pokoik, 115 A.D.3d 428, 429 (1% Dept. 2014), quoting Birnbaum -v. Blrnbaum., '

-7
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73 N.Y.2d 461 (1989). "ncluded in.this rule’s broad scope is e\;ery situation in.
which a fiduciary, who is'bound 0 single-mindedly pursue the interestQ of - -
those to whom a duty of loyalty is owed, 'deals' with aperson ‘In such close
refation [to the fiduciary] **¥ that possible advan'tage to such other person
might *** consclously or unconsciously mﬂuence the fiducnary s jJudgment.” [d,,
quieting Albright v, jefferson County Nat'l Bank, 292 N.Y. 31, 39 (1944).

- "A party who occupies a fiduciary positton in relation to a corporaﬁon has .
the burde‘n of'jexplain'ing alt transactions fully-and of shdwing that no advantage -
has been taken of his positlon " Russo v. Zaharke, 53A.D.2d 663, 666 (2d
‘Dept, 1976)

5e/f—Dea/ing and Commingling Assets

Regardless of Pooler's intent in entering into the transactlons itis
sufficient to find a breach of fiduciary duty w.here transactions have been
B undertakgn that create a conflict of interest.. “Deceitful intent Is not an element

. of a cause of action for breach of fiduciary duty as It has consi§tently been
articulated by the New York courts.” Schnel erv. Wien & Malkin LLP, 5 Misc.3d
T0T1(A), *18 (Sup.Ct. N.Y. Co. 2004). ' ,

Here, Pooler, without prov:ding with required notice or obtaining the
required consent, borrowed nearly $1,000,000 from Pooler Enterprises, an
entity owned by Pooler. As noted sbpra, Pooler.breached that portion of the
Operating Agreement forbidding loans in excess of $50,000 and further
engaged in a loaning relationship with his own entity that was not documented,
- memoriallzed or otherwise undertaken with any corporate formalities. Pooler's
actiéns placed himin a comprorﬁisihg position as his own entity was assured of
-obtaining payment before Archer Rd. and its members. Pooler caused Archer

Rd. to pay Pooler Enterpnses over $1,000,000 for tndocu mented loans,
interest, and payments for undocumented slte work ¢ontracts, but Archer Rd. -
did not have any moriey for the purposes of distribution to members. .
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The business jud'gment rule cannot save Poolerand his action in.this
case. The application of the business Judgment rule presupposes that no -
fiduciary obligations have been breached and fs' applied only in the absence of
any such breach. See Matter of evandusky v. One Fifth Ave A t. Corp., 75
N.Y.2d 530, 537-38 (1990). '

As the Managing Member, Pooler had an ob[igauon to Archer Rd. to not
incur debt through self-dealing arrangements that placed his personal interests
i.n conflict with the interests of the LLC. Pooler not only entered {nto such self-

dealing arranéements, but he did so without adhering to the provisions of the

Operating Agreement because he failed to give appropriate notices and seek
required approvals. P!alntiffs -establish prima facie entitlement to summary

judgment as to liability on this issue, and Pooler falls to ralse a question of law :

or fact.
Poo/er Enterpr/ses

N Plaintiffs further allege that Poo!er breached his fiduciary duties to Archer .
Rd. by contracting with Pooler Enterprlses without submitting the work to bid,

preparing a proposal for the work using Pooler Enterprise s ordinary methods,
and refusing to cause the execution of a wntten, memotlalized contract for the

" work. Pooler directed Archer Rd. to enter into an undocumented contractual *

relationship with Pooler Enterprises for nearly $800,000, Wheri invoices were
submitted to Archer Rd., they were not accompériiéd byibac_kup documentation
to support the payment app'lications; the invoices were simply paid. '
‘In response, Pooler falls to produce admissible evidence that he did not N

personally profit from the self-dealing. P'lairitiff; note that Pooler admits that
interest was chargeq;'and furthermore, the amount of any personal gain
received is irrelevant for the purposes of establishing liability on this claim,
Pooler submits the Affidavit of Brian Sauers, a CPA, but that affidavit does not

. prbvtd‘e any evidenc.e'as'to the.interest applied', the rate, schedule, or terms. .
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. Other than stating that he prepares Archer Rd 's taxes, Sauers dlso provxdes nag

further explanation of his first hand knowledge.

Plaintiffs have established prima facie entitlerent as to self—dealing on
this issue. Poolet’s a'rguménts"reia'tive to the émount' of his benefit is
irrelevant; the issue of damages.wlll be the subject ofa trial. In this’
appltcatlon Plafntlffs seek summaryjudgment as to iiabi!ity only and to that

_ extent the motion Is granted.

Mlsappropr/a tion of Company Revenue
Plaintiffs allege that Pooler breachecl his fiduciary d uties because the

. intercompany loans and undocumented contracts were’ used by Pooler to
' frequentiy transfer Archer Rd. revenue to Pooler Enterprlses Specfﬂcally, itis -
-alleged that Pooler used the ioans as a means to ensure that Archer Rd.’s -

revenue-was paid first to Pooler Enterprises and 1o Pooler’s individual debts, i.e.
payments made to Morgenstemn Devoesick PLLC for legal representation,
Add!t!ohally, ftis allegedi that Pooler has commlngle'd assets between Archer
Rd. and Pooler Enterprlses with-money transferred back and forth wzthout
documentation or memorlalization.

Pooler does not dispute that Archer Rd. funds haVe been used to pay
attorneys in connection with this. htcgat]on Pooler cites to the Operating

© Agreement, Section 5 10:

The Manager, If a Membet, shall be entltled to hlS
share of the distribution and allocations to Members.
provided in Section 4 hereof, but shall not he entitled
to any salary or other compensation (other than
reimbursement of expenses as provided below)
without the written consent of a.Majority In Interest of -
the Members. The Manager is specificallyauthorized to -
reimburse, out of Company funds, himself or any
Member, officer, employee or agent of the Company
(and their Affiliates) for any-and alt reasonable out-of-
" pocket costs and expenses Incurred by any such
‘Persori in connection with the organization, formation

~i0-
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or mariage'ment of the Company.

Pooler further cltes Section 5.3(f):

Except to ‘the extent otherwise provided In this
Agreement or required by the non-walvable provisions
of the Act, the Manager shall have the full and
exclusive right, power, authority, discretibnand -
responsjbility t6 manage, control, administer, direct
and operate the buslness and affairs of the Companv
and to imake all decisions and to take allactions for

" . and on behalf of the Company necessary, convenient,

- desirable, appropriate or incidental in orfo the

furtherance of the purposes, business and objectives
of the Company, including, without hmltations, the
right, power and authority to: :

H instltute, 'prosecute, defend settle, compromise,
confess Judgment and dismiss Iawsuuts and other

. judicial and administrative actioris and proceedings, at -
law or In equity (including submission of clairns or
liabllities of the Company to arbitration), brought by or
on behalf of, or again, the Company, the manager or
the Members In connection with activities arising out

+ of, connected with, or incidental to this Agreement
upon such terms as the Manager may determine and
upon such evidence as he may deem sufficient and to
engage counsel or other in connection therewith.

Néw Y_pﬂg’s. Limited Liability Company Laiw, Section 420 states:

" Subject to the standards and restrictions, if any, set
forth in its operating agreement, a limited lability
company may, and shall have the power to, indemnify
and hold harmless, and advance expenses 1o, any
member, manager or other person, or any testator or
intestate of such member, manager or. other person,
from and against any and all claims and demands
whatsoever; provided, however, that rio’
indemnification may be made to or on behalf of any
membet, manager, or other person if a judgment or
other final adjudication adverse to such member,

. manager or other person establishes (a) that his or her

1-
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acts were committed in bad faith or were the result of
active and deliberate dishonesty and were matetlal tot-
he cause of action so adjudicated or (b) that he or she
personally gained in fact a financial profit or other
advantage to which he or she was not legally entitled.

', Here, Pooler has paid his personal attorneys’ fees durectly from the funds of
‘Archer Rd. He has not sought and received reimbursernent for fees paid;

rather, he has paid his legal bills dlrectly with ArcherRd.'s funds.
" Plaintiffs establish prima facne entitiement as 1o this issue, If it Is ’
ultimately determlned that Pooler engaged in conductwhereby he fmancially

“profited ot galned some other advantage to which hewas not entitled; Section

420 will require him to pay back any fees “refmbursed” to him. Here, Pooler
disregarded the unambiguous provision made in Section 5.10 of the Operating
Agreement, did not péy his own legal .fees, dnd fastead paid the fees directly
from the funds of Archer Rd. Consequently, if he is if fc}und liable, he W!ll not

- have access to a pool of reimbursement funds pald td him by Archer Rd. Again,

Poolet's dlsregard'for the formalities of the LLC and breach of his fiduclary
dutles to Afcher Rd. would in that event harm Archer Rd.

‘Summary ji}dgment on this issue is granted.

M/sapproprlatfon of Howard’s Interest

Finally, Plaintiffs allege that Pooler breached his ﬁduclary duty by
stripp,mg Howard of his membership interest in Archer Rd. and -
‘mtsappropriating all of-Archer.Rd.’s membership interest to himself. Pooler
bases hrs decision on Section 3.2 of the Operating Agreement, “lmtiai Capiltal
Contrlbution,” and states that Howard never made hisrequired contnbution
Section 3,2 states:

Upon execution of this Agreement, the Members shall -
contribute initial Capital Contributions to the Company
In-cash in the amount set forth opposite their
respective names on Schedule | hereto in exchange for
thelr respective Percentage Interests as set forth in

~12~
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Schedule | hereto. Each Member admitted to the
Company after the date of the Agreement, other than
as-a Substitute Member pursuant to Article 10 hereof,
shall make a Capital Contribution to thie Company in
the amount and form required to be made by.such
Member in accordance with Section 3,10 hereof and
stich Member’s subscription or contributlon :
agreement, and the Manager shall have the authority to
amend Schedule | to reflect such admission, such
Capiltal Contribution and the resulting amended

" Percentage Interests. -

Pooler argues that he removed Howard’s interest on the advice of counsel,

Pooler also states that he learned for the first time that Howard did not make
4the required contrlbution only recently and that he then armended Schedule 2 '

Summary judgment is denied on this issue, as Plaintiffs have failed to

' _establish prima facle entitlement. There is a questionas-to the approprlateness

of Poolet’s actions in this regard.
ghth Cause of Action . )

The e!ghth cause.of action seeks an accountmg derivatively on behalf of
Archer Rd, -Plaintiffs allege that Pooler’s conduct entitles Archer Rd. to an
accounting of all transactions and agreements entered into by Pooler on behalf
of Archer Rd. Complaint, 165. '

© “The right to an accountmg is. premtsed upon the existerice of a
confidential or fiduc:ary relationship and a breach of the duty imposed by that _

'relatuonshlp. respecting property ' which the party seeking the accounting has

an interest.”” Lawrence v. Kennedy, 95 A.D.3d 955, 958 (2d.Dept. 2012),

_quoting Palazzo v. Palazzo, 12T A.D.2d 261, 265 (2d Dept. 1986). “A fiduclary

refationship ‘whether formal or Informal, is one founded upon trust or
confidence reposed by one person in the integrity and fidelity of another .

- [and] might be found to ‘exist, in appropr{ate circumstances, between close
.fnends , .. Oreven where confidence is based upon prior buslness dealings.”

AHA Sales, lng v, Creative Bath Pgods . Inc, 58 AD.3d6, 21 (2d Dept 2008},

13-
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quoting Apple Records v. Ca pitol Records, 1 37 A.D.2d 50, 57 (1% Dept. 1988).
“To be entitled to an equitable a‘céouhting, a claimant must demonstrate that he
or she has no adequate remedy at faw.” Unite! Telecard Distrib. Corp. v. Nun'éz;
90 A.D.3d 568, 569 (1% Dept. 2011). . . - -
" Here, Pooler does not deny Plaintiffs® entitlement to an accounting, but
‘rather notes that Howard has not requested an audit of Archer Rd.'s financial
statements pursuant to Section 8.4 of the Operating Agreendent, The Court
agrees with Plaintiffs.and determines that Archer Rd».’s‘ehtitiemen‘t. to a full
accounting is enjdt‘ely independent of whethér, Howard, .incﬁlvldua}'!iy, exercised
-any ~right to require financial statements of Archer Rd. to be audited. Plaintiffs
are enﬂtled to a full accounting, which must include; fof example, an
" accotinting of undocumented frénsactions, the calculation of interest payments
and the amount of Interest, the amounts paid by Archer Rd. to Pooler
" Enterprises. Summary Judgment is granted on the elghth cause of acti

Supreme Court Justice
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