
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS
_________________.. ___-___------------------X

:

RAQUEL WOLF, as Executrix of the :

ESTATE OF HIRSCH WOLF, : Index No. 503553/2017

:

Plaintiff, : AFFIRMATION OF DANIEL

: FRIEDMAN IN OPPOSITION
- against - : TO DEFENDANT'S SUMMARY

: JUDGMENT MOTION AND IN

NATHANIEL SHAPIRO, : SUPPORT OF PLAINTIFF'S

: CROSS-MOTION FOR
Defendant. : SUMMARY JUDGMENT

:
_________--__----- --------------------------X

DANIEL FRIEDMAN, ESQ., an attorney duly admitted to practice law before the Courts

of the State of New York, hereby duly affirms as follows under penalty of perjury:

1. I represent plaintiff RAQUEL WOLF, as Executrix of the ESTATE OF HIRSCH

WOLF, and make this Affirmation in opposition to defendant's summary judgment motion and

in support of plaintiff's cross-motion for summary judgment. Reference is also made to the

accompanying Affirmation of Brian Penn.

2. It is undisputed that the sole asset of Richmond Properties, LLC (herein "the

LLC"), was a building located at 1145 Broadway, New York, New York (herein "the Real

Property") and that the LLC was formed in 2000 by Sol Wahba and the late Hirsch Wolf, with

51% and 49% ownership interests, respectively, but equal voting rights. As shown below,

although Sol Wahba was the designated Managing Member operating the business, his son

Michael Wahba became the de facto Manager, actively managing the Real Property, signing

leases and other documents.

3. Hirsch Wolf passed away in June 2011, and the business continued with the

Estate of Hirsch Wolf as the 49% owner in his place and stead. The Wahbas continued to
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provide the Estate with monthly bank statements, annual K-1s and periodic financial

distributions on a continuing ongoing basis for the several ensuing years. Raquel Wolf is the

widow of Hirsh Wolf and the Executrix of his Estate.

4. As more fully shown and detailed below, Sol and Michael Wahba took advantage

of plaintiff, the widow of their former partner, by inducing her to sell the Estate's 49% interest in

the LLC for $2.75 million, while, behind her back, they previously signed a contract to sell the

Real Property for $8.9 million to a third party without disclosing to her that they had

surreptitiously made a prior agreement to sell it at the higher price. While plaintiff's rightful 49%

share should have been $4.361 million, they only paid her $2.75 million, intentionally defrauding

her of $1.611 million.

5. The specific claim before this Court is against defendant, Nathaniel Shapiro, an

attorney, for aiding and abetting Sol and/or Michael Wahba's breaches of fiduciary duties owed

to plaintiff. Those duties included disclosure of the surreptitious contract to sell the sole asset of

the LLC for $8.9 million, which, unbeknownst to plaintiff, was fully signed and executed two

weeks before Mrs. Wolf signed a contract to sell her 49% interest for $2.75 million.

6. As a matter of law, neither party is bound by a contract until it is signed. At any

time until the agreement to sell her 49% interest in the LLC for $2.75 million was signed, either

party could have walked away from that deal for any or no reason. Knowledge of the

surreptitious $8.9 million sale, resulting in the Estate being shortchanged by a net $1.611 million,

. would have been such a reason.

7. Hon. Justice Lawrence Knipel, narrowed the relevant issues, and set forth the

applicable law, in a decision, dated February 16, 2018, which is now "law of the
case,"

a copy of

which is annexed hereto as Exhibit A, as follows:
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A Cause of Action for Aiding and Abetting Breach of Fiduciary Duty

To recover damages for aiding and abetting breach of fiduciary duty, "a plaintiff

must plead and prove that a fiduciary duty owed to the plaintiff was breached, that the

defendant knowingly ... participated in the breach, and that the plaintiff was damaged as

a result of the
breach"

(Smallberg v Raich Ende Mailer & Co., LLP, 140 AD3d 942,

944 [2d Dept 2016]). "Knowing participation in a breach of fiduciary duty occurs when

the defendant provides substantial assistance to the primary
violator"

(id.). "Substantial

assistance occurs when a defendant affirmatively assists . . . , thereby enabling the

breach to
occur"

(Monaghan v Ford Motor Co., 71 AD3d 848, 850 [2d Dept 2010]

[internal quotation marks omitted]). Accepting the allegations of the complaint as true

and according plaintiff the benefit of every favorable inference (see Roni LLC v Arfa,

18 NY3d 846, 848 [2011]), defendant knew or should have known that the substantial

assistance he affirmatively provided to the alleged primary violators - nonparties Sol

Wahba (Sol) and his son, Michael Wahba, individually and Michael's wholly owned

entity Sigula 1145 Broadway LLC (collectively, Michael)
- was harmful to plaintiffs

interests. Defendant was engaged by Sol and Michael in their purchase and resale at a

profit of plaintiff s 49% ownership of Richmond Properties LLC (the LLC). Sol, as the

51% owner of the LLC, and Michael, as the alleged de facto manager of the LLC, are

alleged to have owed fiduciary duties to plaintiff as the 49% owner of the LLC.

According the allegations of the complaint their most favorable intendment, the Court,

upon reargument, finds that the complaint sufficiently pleads that to the extent

defendant knowingly assisted Sol and Michael in consummatine a series of

interconnected transactions in a manner that was detrimental to nlaintiffs

interests, defendant may be held liable for aiding and abetting breaches of Sol's

and Michael's fiduciary duties to nlaintiff (see Yuko Ito v Suzuki, 51 AD3d 205,

207-208 [1st Dept 2008]; see also Smallberg, 140 AD3d at 944; Monaghan, 11 AD3d at

850; State v Grecco, 43 AD3d 397,400 [2d Dept 2007]). Therefore, plaintiffs cause of

action for aiding and abetting breach of fiduciary duty should not have been implicitly

dismissed by the prior order.

Conclusion.

Based on the foregoing and after oral argument, it is .... ORDERED that, upon

reargument, the Court modifies the prior order to the extent of reinstating plaintiff's

cause of action sounding in aiding and abetting breach of fiduciary duty.

8. As more fully shown and discussed in detail below, Nathaniel Shapiro's skilled

and capable structuring and orchestration of the making and execution of the inter-related

agreements, i.e., the buy-out of the LLC shares and the preceding secret Contract to sell the Real
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Property, and then the coordinated closing of both transactions, aided, abetted and assisted his

clients' successful perpetration of their scheme to buyout their former partner's widow's 49%

interest in the LLC for $2.75 million while hiding their secret contract to sell its sole asset, the

Real Property, for $8.9 million.

9. Annexed hereto as Exhibit B is the Contract of Sale, dated December _, 2014,

between Richmond Properties, LLC ("the LLC"), as Seller, and Pan Brothers (which

subsequently assigned it to its affiliate 1145 Nomad Partners, LLC), as Purchaser, for the Real

Property, which was the sole asset of the LLC, for $8.9 million. It was signed by Michael Wahba

on behalf of the LLC, and Nathaniel Shapiro, Esq., as attorney for the LLC; with Nathaniel

Shapiro, Esq., acknowledging receipt as Escrowee of the $890,000 contract deposit.

10. This document was signed on before December 18, 2014, as shown by: (a)

Exhibit C which is the HSBC wire transfer confirmation showing the $890,000 wire transfer for

the 10% contract deposit from Edward Fusco, Esq., attorney for purchaser, received by Nathaniel

Shapiro, Esq., on December 18, 2014; and (b) Exhibit D which is a Commission Agreement,

dated December 18, 2014, signed by Michael Wahba as "owner" and broker Michael Farchi of

Azad Property Group LLC, referencing a contract for the purchase and sale of the subject

premises 1145 Broadway "that has been executed by Owner and Buyer." In Exhibit D, the

unique signature of Michael Wahba also has his name written underneath it.

11. Michael Wahba signed that Contract of Sale on behalf of the LLC as if he were

the manager or owner thereof. Another example of Michael Wahba's acting as the de facto

manager of the LLC, and signing in that capacity, is the tenant Lease annexed hereto as Exhibit

E, which was signed by Michael Wahba on behalf of Richmond Properties LLC, as Landlord, in

August 2012. In his current Affidavit, par. 9, which refers to his Exhibit 7 thereto, Michael
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Wahba attests that he is the managing member of United Equity Investments, LLC. The August

2012 Lease, and paragraph 83 thereof, state that the address of the Landlord, Richmond

Properties, LLC, is c/o United Equity Investments, One NYC Real Estate, 1450 Broadway,
21st

floor, New York, N.Y. 10018, the same address listed for Michael's company on his current

Exhibit 7. This further evidences Michael Wahba's de facto role as manager of the LLC, a role

that also triggers fiduciary obligations as discussed below.

12. When he signed the Contract of Sale, Exhibit B hereto, on behalf of the LLC, as

the Seller, Michael Wahba was also doing so as the de facto manager of the LLC. The problem

is that, when he and Nathaniel Shapiro signed it, which was on or before December 18, 2014,

plaintiff herein was still a 49% owner and member of the LLC.

13. Plaintiff only signed the contract to sell her 49% interest in the LLC on

December 31, 2014, and actually remained a 49% owner and member of the LLC until the

closing of the buy-out transaction in April or May 2015 as more fully described below.

14. Annexed hereto as Exhibit F is a copy of the Membership Interest Purchase

Agreement, also drafted by Nathaniel Shapiro. It was made by and among Richmond Properties

LLC, Estate of Hirsch Wolf, Sol Wahba and Sigula 1145 Broadway LLC, with Michael Wahba

as Managing Member, and it was signed by plaintiff on December 31, 2014 (herein the

"December 31, 2014 MIPA"). In the December 31, 2014 MIPA, plaintiff agreed to sell her 49%

interest to a nominee of the Wahbas for $2.75 million. The Operating Agreement of the LLC,

dated March 7, 2000, that was also drafted by Nathaniel Shapiro, and signed by Nathaniel

Shapiro as
"Attorney-in-Fact"

for Hirsch Wolf, was annexed as Exhibit A to the December 31,

2014 MIPA, and is thus included in Exhibit F hereto.
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15. As noted above, neither party is bound by a contract until it is signed and as such,

until the December 31, 2014 MIPA was signed, either party could have walked away from the

deal for any or no reason. Surely, knowledge of the surreptitious $8.9 million sale, resulting in

the Estate being shortchanged by a net $1.611 million, would have been such a reason. But the

Wahbas kept it a secret, and, as discussed below, Nathaniel Shapiro knowingly and ably helped

them perpetrate their shameful scheme.

16. Unbeknownst to plaintiff, the Wahbas had a bona fide offer to purchase the Real

Property for $8.9 million, that was accepted, and then a signed contract for the sale at the $8.9

million price, with a $890,000.00 contract deposit in hand, on or before December 18, 2014,

some 2 weeks before the December 31, 2014 MIPA was signed, and all while plaintiff was still

a member and 49% owner of the LLC.

17. If the Wahbas had informed plaintiff that they had an offer for $8.9 million, much

less a contract in that amount, then, armed with that knowledge, plaintiff would not have sold the

Estate's interest in the LLC for the clearly inadequate price of only $2.75 million.

18. Based on the Real Property sale price of $8.9 million, which is undisputed,

plaintiff's rightful 49% share should have been $4.361 million. Defendants do not deny that they

only paid $2.75 million, resulting in actual damages of $1.611 million.

19. As shown below, it is beyond dispute that plaintiff remained a member of the

LLC, and retained her 49% interest in the LLC, until at least April 16, 2015, which is also the

date that, unbeknownst to plaintiff, the sale of the Real Property closed. Caprer v. Nussbaum, 36

A.D.3d 176, 189 (2d Dep't 2006) (Owners of a fractional interest in a common entity are owed a

fiduciary duty by its manager); Salm v. Feldstein, 20 A.D. 3d 469, 799 N.Y.S.2d 104 (2d Dep't

2005) ("As managing member of the [LLC] and as co-member with the plaintiff, the defendant

(00028397.DOC}

FILED: KINGS COUNTY CLERK 09/17/2020 08:49 PM INDEX NO. 503553/2017

NYSCEF DOC. NO. 151 RECEIVED NYSCEF: 09/17/2020

6 of 21



owed the plaintiff a duty to make full disclosure of all material facts" ); Blue Chip Emerald LLC

v. Allied, 299 A.D. 2d 278, 750 N.Y.S.2d 291 (Ist Dep't 2002) (Managing Members who

agreed to buy-out the co-owner of an LLC, and then sold the LLC's sole asset, owed a fiduciary

duty "until the moment the buy-out transaction closed." Further, "in negotiating the buy-out

agreement, the ... defendants had no right to keep to themselves or misrepresent material facts

concerning their efforts to sell or lease the ... Property, such as, for example, the prices

prospective purchasers were offering to pay."); Madison Hudson Associates, LLC v. Neumann,

44 A.D.3d 473, 843 N.Y.S.2d 589 (l st Dep't 2007) (as to the fiduciary duty of the Neumann

defendants, who owned an 85% interest in an LLC, to the 15% owner: ''the Neumann defendants

were fiduciaries... until the moment the buy-out transaction closed" and continued to owe the

co-owner a duty of undivided and undiluted loyalty); McGuire v. Huntress, 83 A.D.3d 1418,

920 N.Y.S.2d 531 (4th Dep't 2011) ("Defendants contend that the fiduciary duty that Huntress

owed to McGuire Children ceased in October 2001, when Huntress and McGuire orally agreed

that Huntress would buyout the equity interests of McGuire Children, despite the fact that the

deal did not close until five months later, in March 2002. We reject that contention. As the Court

properly determined, Huntress continued to owe fiduciary duties to McGuire Children, as the

minority member of the Government Property LLCs, until those LLCs were actually dissolved").

20. As noted, there were four (4) parties to the December 31,2014 MIPA, Exhibit F

hereto, signing as follows: (a) Richmond Properties, LLC, signed by Sol Wahba as Managing

Member; (b) Sigula 1145 Broadway, LLC, signed by Michael S. Wahba as Managing Member;

(c) Estate of Hirsch Wolf, signed by Raquel Wolf as Executor; and (d) Sol Wahba, individually,

signed in his individual capacity.
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21. Paragraph 7.9 of the December 31, 2014 MIPA, entitled Waiver of Conflicts,

states:

"Each of the Parties hereto acknowledges that Nathaniel Shapiro ("NS"), who

has prepared this Agreement, is and/or has previously been counsel to each of them at

one time or another, has provided certain legal services to each of them, and that actual

and potential conflicts of interest exist or may exist, now or in the future, among the

respective parties hereto, in respect of such legal services or
otherwise."

The paragraph then proceeded to a Waiver of Conflicts. In any event, Nathaniel Shapiro, who

prepared the December 31, 2014 MIPA, as well as the secretly preceding Contract of Sale of the

Real Property, and LLC's March 7, 2000 Operating Agreement, conceded here that he was,

and/or had previously been, counsel to each of the parties to the December 31, 2014 MIPA at

one time or another, which includes plaintiff and Sol Wahba, as well as Michael Wahba.

22. Of course, a waiver can only be effective if it is a knowing waiver with informed

consent and appropriate disclosure. It is one thing to have the natural conflict of interest between

two sides to a transaction, which can be waived. It is another to knowingly aid, abet, and conceal,

breaches of fiduciary duty. The present case, and specifically this summary judgment motion, is

not about the conflicts of interest or legal malpractice. Rather, it is cause of action for aiding and

abetting breaches of fiduciary duty which this Court, Hon. Justice Lawrence Knipel, specifically

ruled upon in his decision, dated February 16, 2018, Exhibit A, quoted above.

23. In Ito v. Suzuki, 57 A.D.3d 205, 869 N.Y.S.2d 28 (1st Dep't 2008), which was

cited in Hon. Justice Knipel's February 16, 2018, decision quoted above, the Court held that the

"substantial
assistance"

or "active
assistance"

provided by the attorney sufficient to warrant

potential liability for aiding and abetting his client's breach of fiduciary duty to the plaintiff, was

knowingly assisting his client in structuring the transaction in a manner that was beneficial to his
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client's interests and detrimental to plaintiff's interests. Moreover, the Court specifically noted

that the attorneys themselves made no misrepresentations.

24. Accordingly, the Court in Ito v. Suzuki, sustained the pleading of a claim against

attorneys who knowingly assisted their client, Sam Suzuki, in structuring a transaction in a

manner that was detrimental to interests of the plaintiff, Ms. Yuko Ito. The Court held that Sam

Suzuki, manager of the LLC in which plaintiff held an interest, owed a fiduciary duty to plaintiff

in that capacity. The attorneys were held to be subject to potential liability for aiding and

abetting the breach of their clients' fiduciary duty to plaintiff. The Court specifically held that:

"Lacking, however, is the assertion of any misrepresentation by either of [the attorney

defendants] that was calculated to induce plaintiff s detrimental reliance so as to support a claim

of fraud." Nevertheless, the Court went on to reason and explain as follows:

"Affording plaintiff the benefit of every favorable inference, we accept as true

the complaint's allegations that Rich [Sam Suzuki's attorney] knew or should have

known that the active assistance he provided to Suzuki was harmful to her [i.e., plaintiff

Yuko Ito's] interests... A cause of action for aiding and abetting breach of fiduciary

duty merely 'requires a prima facie showing of a fiduciary duty owed to plaintiff ... a

breach of that duty, and defendant's substantial assistance ... in effecting the breach,

together with resulting damages' ... Owners of a fractional interest in a common entity

are owed a fiduciary duty by its manager (see Caprer v. Nussbaum, 36 AD3d 176, 189

[2d Dep't 2006]).... According the allegations of the complaint their most favorable

intendment, we find that it sufficiently pleads that to the extent Rich and Kudman

Trachten [attorneys representing Suzuki] knowingly assisted Suzuki to structure the

transaction in a manner that was detrimental to plaintiffs interests, they may be held

liable for aiding and abetting the breach of Suzuki's fiduciary duty to her as the owner

of Keystone's majority interest."

25. The defendant herein, Nathaniel Shapiro, worked almost simultaneously on

drafting, fmalizing, and arranging for the execution of two inter-related agreements, i.e., the

Contract of Sale to sell the Real Property for $8.9 million, and the December 31, 2014 MIPA to
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purchase plaintiffs 49% interest in Richmond Properties LLC for $2.75 million. He then

arranged for the closing of both transactions to occur at or about the same time.

26. Exhibit C hereto shows that Nathaniel Shapiro received confirmation of receipt of

the $890,000 wire transfer for the 10% deposit on the Contract of Sale of the Real Property on

December 18,2014, at 2:01 pm. The time is shown on the bottom left of the confirmation. On

that very same date, December 18, 2014, at 5:53 pm, Nathaniel Shapiro emailed plaintiffs

counsel (making no mention of signed Contract of Sale of the Real Property) but with the news

that the MIP A was signed by the Wahbas. In that e-mail, annexed hereto as Exhibit G, he

transmitted the partially executed document stating as follows:

"Happy Chanukah. Please see attached. The Wahbas signed the agreement and

my client funded my escrow account with the downpayment - however, for whatever

reason, the exact amount of the downpayment was lost in translation and he funded

exactly $100K. Therefore, before attaching the signature pages, I want to make it clear

that I modified the payments structure to provide for a $100K deposit and a $2,650,000

balance payment at closing. Knowing the Wolfs and Brian Penn, I am not expecting this

to be any sort of issue. If you agree, please acknowledge by email, so that we can

confirm that the attached is the version of the contract that (I just appended the Wahbas

signature page to and) that we will be using as the contract to which the seller will

append its signature page to as wel1."

27. The same day timing does not appear to have been coincidental, but rather part a

of a carefully orchestrated plan to coordinate the two transactions, while one weas kept secret,

much to plaintiff s detriment. In any event, after further changes were made regarding the

deposit and balance amounts, plaintiff signed the December 31, 2014 MIP A on December 31,

2014, and plaintiffs counsel transmitted it to Nathaniel Shapiro on that date. Exhibit F.

28. The closing for the sale of the Real Property for $8.9 million took place on April

16, 2015, as shown on the Deed and recorded ACRIS documents, with Nathaniel Shapiro
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representing the Seller, Richmond Properties, LLC. Michael Wahba signed the Deed on April

16, 2015, as a
"Member"

of the LLC. Exhibit H.

27. Prior to that closing, Nathaniel Shapiro prepared a document, dated as of April 2,

2015, and attached as Exhibit I hereto, which was signed by both Sol and Michael Wahba,

purportedly as Members of the LLC. The problem is that plaintiff was still a 49% owner and

member of the LLC on that date, and at least until April 16, 2015 as explained below. In any

event, the document, entitled Consent Resolution of Members, appointed Michael Wahba as the

LLC's representative with the following introduction:

"The undersigned members (the "Members") of Richmond Properties LLC, a

New York limited liability company (the "Company"), hereby adopts rhe following

Resolutions as of April 2, 2015: EXPLANATORY STATEMENT The Members

entered into Limited Liability Company Operating Agreement dated as of January 1,

2.000 (the "LLC Agreement"). The Company is under contract to sell property located

at 1145 Broadway, New York, New York (the "Property"), and the members have

unanimously agreed to sell the Property to a certain Pan Brothers Associates Inc. (or an

entity affiliated with same) (the "Buyer"), pursuant to a certain agreement of sale dated

on or about December 2014 (as amended if applicable, the "Agreement of Sale") for the

gross sale price of S8,900,000.00 (the "Sales Price").... The Members executing this

Consent Resolution hold not less than 100% of the Percentages held by Members and

desire to consent to the sale of the Property in accordance with the Agreement of Sale,

and hereby desire to appoint a representative and/ or agent of the Company with full

authority to act on behalf on the Company and all of the undersigned
Members."

28. Nathaniel Shapiro knew, full well, that this document was false, and that plaintiff

was still a 49% owner and member of the LLC on April 2, 2015. Yet, he was knowingly

employing his knowledge and skills to structure the transaction to help the Wahbas perpetrate

their scheme, much to plaintiff's detriment. In addition, the above document is yet another

example of Michael Wahba holding himself out as a Member and/or manager of the LLC. He

also signed the Contract of Sale in that capacity as well as Leases and other documents including

the April 16, 2015 Deed which is part of Exhibit H hereto.
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29. While there was no formal closing on the $2.75 million buyout of plaintiffs 49%

interest per the December 31, 2014 MIPA, on the very same date as the aforesaid $8.9 million

Real Property closing, i.e., April 16, 2015, Nathaniel Shapiro remitted payment for the purported

balance due plaintiff by personally hand delivering a cashier's check in the sum of

$2,657,196.93, which included adjustments for rent, taxes and other such items. Exhibit J.

30. In other words, on April 16, 2015, Nathaniel Shapiro did the closing on the $8.9

million Real Property sale and then, on the same day, rushed over to personally deliver the

$2,657,196.93 check to close on the purchase ofplaintiffs share in the LLC.

31. As stated, Nathaniel Shapiro's skilled and capable structuring and orchestration of

the making and execution of the inter-related agreements, i.e., the buy-out of the LLC shares and

the preceding secret Contract to sell the Real Property, and then the coordinated closing of both

transactions, aided, abetted and assisted his clients' successful perpetration of their scheme to

buyout their former partner's widow's 49% interest in the LLC for $2.75 million while hiding

their secret contract to sell its sole asset, the Real Property, for $8.9 million.

32. However, that $2,657,196.93 was not the fmal figure actually due, as the

adjustments were still subject to review and, in fact, contained errors. An $11,428.54 adjustment

was subsequently agreed upon between Nathaniel Shapiro and plaintiff's attorney on that

transaction, Howard Garfinkel. Exhibit K.

33. On April 27, 2015, Nathaniel Shapiro e-mailed Mr. Garfmkel stating: "I will

make sure that this $11,000 is paid to the Wolf side. If the Wahbas won't pay it then I will."

Exhibit K. A check in the sum of $11,428.54, dated May 8, 2015, was then received from

Nathaniel Shapiro on May 13,2015. Exhibits L and M.
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