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PRELIMINARY STATEMENT

This is a derivative action brought by Plaintiff, THOMAS JOHN (“Plaintifl or
“Thomas John™) on behalf of DUTCHESS GARDENS REALTY, LLC (“Dutchess Gardens”
or the Company”) for (i) gross negligence, (ii) breach of fiduciary duty, (iii) waste, (iv)
misrepresentation, and (v) an accounting against Defendant, GEORGE VARUGHESE
(*Defendant” or “George Varughese™). Defendant asserts counterclaims identical to Plaintiff’s,
in addition to claims for (i) misappropriation, and (ii) self-dealing against the Plaintiff.

This matter came on for trial before this court in Nassau County, New York, on June 20,
2016 and November 1, 2016 before the Hon. Timothy Driscoll. As demonstrated at trial,
Plaintiff failed to prove that Defendant was grossly negligent or breached his fiduciary duties to
the Company and its members. Rather, testimony and evidence presented at trial by Defendant,
topether with corroborating testimony from independent third parties, conclusively establish that
Plaintiff was grossly negligent, committed numerous acts of self-dealing, and otherwise breached
his duties to the Company and its members causing it to incur significant financial losses from
which it could not recover.

NATURE OF THE CLAIMS

Plaintiff asserts in the Complaint that Defendant, George Varughese violated a duty of
care and did not act in good faith, or in the best interests of the Company, and was grossly
negligent when he allegedly permitted fire insurance for Dutchess Plaza to lapse in October of
2010, leaving the Company uninsured on the date of a subsequent fire casualty on May 31, 2011.

Plaintiff additionally claims that Defendant failed to notify the Members of a foreclosure
action against the Company (related to the Intervest Bank mortgage default which occurred
during Plaintiff’s management); failed to disclose pertinent information at a special meeting of

the Members and purposely excluded Plaintiff; and failed to provide an accounting.
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Defendant asserts in counterclaims that during Plaintiff’s tenure as Managing Member,
he was grossly negligent, committed numerous acts of waste and mismanagement, conversion,
and breach of fiduciary duties when Plaintiff failed: to produce an accounting of funds from two
(2) refinance transaction totaling $1.1 million; failed to notify members of the Company’s failing
business venture which resulted in two (2) mortgage defaults and subsequent foreclosure; that he
allegedly made loans to the Company of approximately $720,000.00; that he was borrowing
money from the Company for his own personal gain and in support of his related Companies,
and permitted illegal and unauthorized distributions when the Company was insolvent.

SUMMARY OF TESTIMONY & EVIDENCE

A discussion of the testimony and evidence presented at trial in defense of Plaintiff”s

claims, and in support of Defendant’s counterclaims is discussed at length herein below.
A. PLAINTIFF’S CLAIMS

1. PLAINTIFF FAILED TO PROVE DEFENDANT WAS GROSSLY NEGLIGENT

During trial, Plaintiff testified that Defendant, George Varughese was grossly negligent
when he allegedly permitted the fire insurance for Dutchess Plaza to lapse in October of 2010,
leaving the Company uninsured on the date of a subsequent fire casualty on May 31, 2011.

To state a claim for gross negligence under New York law, Plaintiff must establish four
elemenis: (1) the existence of a duty; (2) a breach of that duty; (3) injury as result thereof; and
(4) conduct that “evinces a reckless disregard for the rights of others or ‘smacks’ of intentional

wrongdoing.” Purchase Partners LLC v. Carver Federal Sav. Bank 914 F. Supp.2d 480 (S.D.

New York 2012). See also, Colnaghi, U.S.A. v, Jewelers Protection Servs. 81 N.Y.2d 821
(1993). The statute of limitations on a negligence or gross negligence cause of action is three
years from the alleged negligent act and focuses on the party’s deviation from reasonable care.

Witherwax v. Transcare. Inc., 8 Misc.3d 1005(A) (Sup. Ct., NY Co. 2005), Holtkamp v. Parklex
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Assoc. 30 Mise.3d 1226(A) (Sup. Ct. Kings Co. 2011); Pecoraro v. M&T Bank Corp. 11 A.D,

3d 950 (4th Dept. 2004),

a. Defendant’s Actions Were a Mistake and at Best Ordinary Nesligence

Testimony and evidence presented at trial refute Plaintiff’s allegations that Defendant
was grossly negligent. Defendant testified that in or about September 2009, he received a notice
from the insurance company agent advising him remedial work was required by a tenant at the
plaza. Tr.230/22; 204/21; See, PL. Ex.5. & Ex.6. Jeff Crumpton (the plaza’s property manager)
(“Crumpton™), corroborated this testimony at frial and confirmed he received a copy of the notice
from George Varughese. Tr.346/11-13. The notice required a certificate of compliance to be
returned by 10/10/2010, only a short time from the date of the notice of 9/29/2010. Id.

Upon receiving the notice, Defendant notified Crumpton who then approached the tenant
to get the work done. Tr.204/1-10; 205/1-15. Defendant testified that he spoke to Crumpton
about the work at least ten (10) times to have the tenant comply, Tr.205/10-17 and that
Crumpton went to the tenant on numerous occasions Tr.205/18-24; that George Varughese
advised him to get in touch with the particular tenant, and tell them “wnless they fix it, we have to
close the restaurani, we have (o gel the fire department or whatever it was, and close”.
Tr.346/11-17. Crumpton testified that he did just that, and that he went to the tenant another
“three or four times”. Tr.346/18-25.

During trial Crumpton was asked: “Was Mr. Varughese constantly on you to visit this
tenant 1o gel il done?” Tr.347/1-2, he responded: “He would keep calling me, have they done,
have they done it. I told him, they got the contractor in. The contractor won’t come overnight. As
1 said, they did it within 10 days.” Tr.347/3-6. Shortly thereafter, Crumpton finally obtained a
certificate that the work was completed, and it was forwarded to the insurance company.
1r.347/6-9. He also testified that the remedial work was performed rather quickly. Tr.353/9-22;
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354/5-6. When Crumpton was asked if at that point he assumed the fire insurance was reinstated:
he responded “Absolutely!” Tr.347/10-12. In addition to Defendant, Crumpton also believed the
plaza was covered by insurance at the time of the fire. Tr.347/13-18; Tr.355/5-8.

Defendant testified that the repairs were made and that he complied with the insurance

company’s request before the fire casvalty occurred. ' See Pl Ex.5 & Ex. 6. Defendant

continued making monthly payments on the insurance Tr.248/15-16; and mistakenly believed
the fire insurance was reinstated upon the return mailing of the certificate of compliance.
Tr.258/19-22; Tr.252/21-24. On cross examination, Defendant testified that he simply made a
mistake when the fire insurance lapsed Tr.251/3-11; that he did not intentionally let the
insurance lapse Tr.305/11-12; that he did not violate any law or statute by making the mistake of
letting the insurance lapse Tr.305/13-15, and that he did not personally profit by letting the
msurance lapse. Tr.305/16-18. George Varughese testified:

“It is my belief that once we rectify the situation, afier the cancellation, before the

Jire, we rectify the situation and send them a copy, I was under the impression that

they will reinsiate the insurance. And also we were making monthly payments, so I

was under the impression, I think it was wrong, but it was an honest mistake on the

part of me. I didn't do it intentionally, cancel the insurance, don't do anything.

Again, afier the fire, in June 2011, we have full coverage.” Tr.278/1-10.

The evidence also demonstrated that Defendant submitted a proof of loss under the
master policy, further demonstrating his good faith belief that the fire insurance was reinstated,
see PLEx, 17. Defendant further testified that he had discussions with Jeff Coup, a representative

of the lender, VFC (after learning the company’s claim was denied) about securing funds from

the lender’s insurance proceeds to make certain repairs to the plaza. Tr.257/1-9.

' The fire insurance policy provided by Caitlin Insurance Company was a line of coverage under a master
policy obtained by Dutchess Gardens for the plaza. Defendant continued to pay premiums on the master policy
wrongly believing the fire insurance line of coverage was reinstated in or about Oct, ~Nov. 2010. R248/15-16.
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Crumpton corroborated this testimony and stated that he spoke with Jeff Coup; that when
he advised Coup that the center had a problem with its own insurance, Coup advised “we do have
insurance for us, and depending what they do, we’ll contribute towards fixing whatever is
needed doing”. Tr. 348/2-9; Tr. 356/16-22.

Jeff Coup led both Defendant and Crumpton to believe they would use VFC’s fire
msurance proceeds on the plaza. Tr.257/1-9. The lender submitted a proof of loss and was paid
$402,732.28 on its claim. See PLEx. 18. George Varughese testified that he “was under the
impression that VEC Partners would make up for ir”. Tr.277/3-7, but had nothing in writing;
and that they “were going to rebuild the center”. Tr.310/3-6. Crumpton confirms that no repairs
were ever made by VFC to the plaza. Tr.348/14-15. Documentary evidence submitted further
supports Defendant’s testimony that he acted in the best interests of the Company. The trial
record contains an itemized statement of the costs and receipts for repairs made by Defendant to
the plaza after the fire casualty, totaling $53,963.79, despite receiving no contribution from VFC.
See Pl. Ex. 7.

Defendant testified that he also lost money as an investor in the Company, in addition to
the other members. Tr.305/16-18. “I’m also an investor in the corporation. If the corporation
loses money, I lose money, too”. Tr.313/21-23. He denied profiting by not telling anyone about
the mistake with the fire insurance lapse. Tr.313/8-14.

Plaintiff can only recover against Defendant for gross negligence if he meets his burden
and establishes all of the requisite elements of the claim. The trial record does not support a
claim for gross negligence against Defendant. Testimony and evidence demonstrate that the
lapse in insurance coverage was a mistake, and at best ordinary negligence. Defendant’s actions
were not intentional, nor do they rise to a level of recklessness and a disregard for the rights of

others giving rise to liability. Plaintiff alleges this claim simply because he knows that
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Defendant is shielded by statute and the operating agreement for ordinary negligence; and
Plaintiff would have no other way to mitigate his own malfeasance from 2000-2009, other than
to target George Varughese for the acts he undertook to save the Company after Thomas John
walked away leaving it insolvent. Based upon the foregoing, Plaintiff’s claim for gross
negligence must fail.

b. Plaintiff’s Claim for Gross Neglisence Is Time Barred — 3 Year SOQL:

Defendant asserted the statute of limitations as an affirmative defense. Any alleged
incident of “gross negligence™ against Defendant in this action occurred in 2010/2011 when the
fire insurance lapsed and the fire occurred. This action was commenced in April 2015, well
beyond the applicable three (3) year statute of limitations. Accordingly, Plaintiff’s claim is time
barred, and must be denied as a matter of law.

¢. The Company’s Operating Agreement Contains an__Exculpatory Clause
Eliminating/Limiting 2a Manager’s Liability for Ordinary Negligence:

Notwithstanding the three (3) year statute of limitations, the Company’s Operating

Agreement contains an exculpatory clause which states in part at: Article H, Paragraph 7(g):

... Llach manager’s liability to this Company or its members for damages for any

breach of duty in such capacity is eliminated, except if ... his acts or omissions

were in bad faith or involved intentional misconduct or a knowing violation of

law or that he personally gained in fact a financial profit or other advantage fo

which he was not legally entitled... See, PL Ex. 1.

This language tracks New York Limited Liability Law §417(a) (“statute™), allowing for
the elimination or limitation of personal liability of managers resulting from his or her own
ordinary negligence by way of an exculpatory clause. New York Courts, however, do not allow a

party fo insulate himself from damages arising from its “grossly negligent” and intentional

conduct. See Pappas v. Tzolis, 20 N.Y.3d 228 (2012).

At trial, Plaintiff failed to establish Defendant acted intentionally or with gross

negligence when the fire insurance lapsed, or that he personally gained a financial profit or
6
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advantage to which he was not entitled during his tenure as Managing Member. The Plaintiff has
not proven that George Varughese acted with malice or a reckless disregard while performing his
duties as Managing Member, or that he deviated from reasonable care. Simply put, the lapse in
insurance coverage was a mistake and at best ordinary negligence. Defendant’s actions do not
constitute gross negligence which would give rise to liability under the Operating Agreement or
statute. Plaintiff’ has failed to meet his burden, and accordingly, Plaintiff’s claim for gross
negligence must fail.

Lastly, as will be further demonstrated below, Plaintiff’s intentional acts of self-dealing
and misconduct are not shielded by statute or Operating Agreement thus exposing Plaintiff to
liability to the Company and its members for the claims set forth in Defendant’s counterclaims.

2. PLAINTIFF FAILED TO PROVE DEFENDANT BREACHED HIS FIDUCIARY
DUTIES OR COMMITTED WASTE

Plaintiff alleges that Defendant breached his fiduciary duties and committed waste during
his tenure as Managing Member. In order to establish a claim for breach of fiduciary duty, a
plaintiff must prove (1) the existence of a fiduciary relationship; (2) misconduct by the
defendant; and (3) damages that were directly caused by the defendant’s misconduct. Rut v.

Young Adult Inst., Inc.. 74 A.D. 3d 776 (2™ Dept. 2010); Kurtzman v. Berestol 40 A.D. 3d 588

(2™ Dept. 2007).

Testimony at trial established that Plaintiff, rather than Defendant, breached his fiduciary
duties when he engaged in self-dealing and intentionally walked away and turned his back on the
Company and its members, without excuse or explanation, after being at the helm for nine (9)
consecutive years; and failed to provide an accounting of funds he drained from the Company.

a. Notice to Members of Foreclosure Action:

Defendant presented evidence in defense of Plaintiff’s claims, and in support of his

counterclaims, establishing that all partners were notified in writing by the lender, Intervest
7
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National Bank, of the mortgage defaults in 2009 and therefore, had actual notice of the financial
woes of the Company and impending foreclosure under Plaintiff’s watch. See Def. Ex. G.
Further, the Resolution signed by the members on January 3, 2010 removing Thomas John as
Managing Member, specifically states in part:

WHEREAS, Thomas John grossly mismanaged the DUTCHESS

Gardens Realty LLC resulting in financial Josses and impending foreclosure of

the building and continues to mismanage and [emphasis added]. See, PL Ex, 16.

The evidence presented at trial also established that Defendant sent notice of the special
meeting to Plaintiff for which he claims he was excluded, Tr.256/7-10, see also, Pl. Ex. 9.
Defendant held meetings Tr. 255/20-25 and sent out meeting agendas to the members, see,
PLEx. 9 & 14; and provided partners with written information detailing the Company’s financial
status, see PL. Ex.’s 3, 4, 9, 14, 16, & 25. Plaintiff did not submit any evidence detailing the
Company’s finances while he was in control between 2000-2009, other than various bank

statements from 2006-2007.

b. Alleged Overpayment of Management & Accounting Fees to Defendant;

Plaintiff further alleges that Defendant breached his fiduciary duties involving alleged
overpayments of management/accounting fees to himself. Plaintiff was under the mistaken belief
that Defendant was paying himself management fees in addition to accounting fees. At trial
Plaintiff’ was “surprised” to discover that Crumpion was receiving these payments and not
Defendant. Tr.117/16-25. Collection reports prepared by Crumpton and payments made to him
by Defendant were submitted into evidence in defense of this claim. See, Def. Ex. V & X;
PLEx.4.

Crumpton testified that he originally met both George Varughese and Thomas John in
2000. He was a property manager by trade, and was introduced to both men as “gentlemen in

real estate”, Tr.334/-12. He was the broker that introduced Dutchess Gardens to them before the
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Company purchased it. Tr.334/16-18. He first began working at the center in 2009. Tr.335/6-9.
He was hired for “collecting the rents and taking messages and stuff”. Tr.335/15-17. He first
testified that his compensation was 4% of gross income. Tr.335/20-25. He later changed his
testimony stating he was only paid 3% of rents. Tr.352/1-4. He was first paid by Thomas John,
either through Dutchess Gardens or American Gardens, another company owned by Plaintiff. Tr.
336/1-18. Under Thomas John, Crumpton would coliect the rents and then bring them directly 1o
Plaintiff’s office in Long Island. Tr.337/16-25; 338/1-9.

Crumpton testified payments to him from Plaintiff were untimely, and fell behind one (1)
or two (2) months, but Defendant made it up when he became the manager. Tr.338/25; 339/1-3.
He further testified, when George Varughese took over the center, “there was a tremendous
amount [of past due rents] outstanding at that time”. Tr.339/17-22. “Two or three tenants out of
twelve or thirteen in total were in arrears, one over $100,000”. Tr.340/1-10. With respect to the
physical condition of the center at the turnover of control from Plaintiff to Defendant in 2009,
“There was a lot of disrepair. The parficular Mexican restaurant itself, it was in terrible
condition. I'm surprised it was still open”. He testified that: “There were another two or three
stores that were dilapidated. The parking lot, there were potholes and different cracks and
crevices there. There were holes in the roof, some places were leaking in the roof There was a
little graffiti on the back.” Tr.340/16-25. “The center was a mess.” Tr.341/2-3.

Crumpton further testified to the following facts: George Varughese initiated the eviction
action against the tenant that was over $100,000 in arrears; there were other tenants in arrears
and actions were brought against them also. Physical improvements to the property were made;
parts of the roof were fixed; air conditioners for the tenants were repaired, rooftop air
conditioners were repaired. There was also work done on the potholes in the parking lot. Rent

collection also increased under new management. Tr.342/4-25; 343/1-13,
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1. Management Fees:

The compensation arrangement for Crumpton to manage the center was the same as
being paid to Thomas John, fo wit: 4% of rents collected. Tr.211/24-25; 212/1. Afler the fire
occurred at the plaza, the rents decreased, and Crumpton was unwilling to work for 3-4% of the
reduced rents. Therefore, to ensure continuity of rent collections and property management
services, Defendant and Crumpton agreed to a monthly fixed payment of $1500. Tr.212/8-14.
Defendant estimated that the total payments made to Crumpton under his tenure totaled
approximately 4.4% of rents collected. Tr.212/15-20. The amount over 4% is a result of those
fixed payments.

2. Accounting Fees;

Prior to becoming Managing Member in late 2009, Defendant’s responsibility was to
only prepare the tax returns and attend quarterly meetings. When he assumed the position, he
began managing the center, maintaining the bank account, paying bills, negotiating with banks,
negotiating with tenants, hiring attorneys, making improvements and other services previously
handled by Plaintiff. Defendant did not charge a percentage of rents as a fee or collect
management fees. Rather, he merely increased his accounting fees from $5,000 to eventually
$12,000 over a period of several years.

This increase can hardly be deemed excessive in light of the increased responsibilities
and workload Defendant assumed. The trial record reflects that in 2010, Defendant charged
accounting fees totaling $9,000 and in 2011 increased his fee to $12,000. Tr.193/5-7; see also,
Pl. Ex.4; Def, Ex. U. Defendant testified about the accounting fees he was paid. Tr.196/11-24,
These fees were ordinary, necessary and reasonable. The combined payment to Crumpton and

Defendant are comparable to the fees previously charged by Plaintiff to the Company.
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On cross examination Defendant testified that the tax return deduction for accounting
fees varied from the informational schedules he prepared, see Def. Ex. U, & Pl Ex. 4, because
the tax returns were prepared on an accrual basis, meaning a deduction exists even if it’s not
paid. Therefore, the tax returns reflect deductions for accounting fees owed to Defendant, but not
vet paid. Tr.228/11-24; 229/11-22. Notwithstanding, it was reflected as paid on the summary
sheet. See, PL Ex.4.

The testimony shows that in 2010, Defendant was still owed several thousand dollars in
unpaid accounting fees, Id.; Tr.198/3-6. Ultimately, he paid himself these fees that were owed
from prior years. For the time frame 2007-2014, Defendant testified that he paid himself a total
of §56,000 in accounting fees Tr.275/2-3, which included sums owed to him from Plaintiff. See,
Def. Ex. U.

Plaintiff also testified that Defendant used the Company’s funds for his personal benefit
through unauthorized withdrawals or credit transactions. Defendant testified that he treated
various debit charges that were personal to him, and unrelated to the Company, as a payment on
account of his accounting fees. He did not pass them onto the Company as authorized business
expenses. Tr.197/9-25, see also, Def. Ex. U. Plaintiff has not established that Defendant
overpaid management fees or accounting fees to himself, or that he commiited waste,
Accordingly, this claim must fail,

¢, Alleged Improper Pavments to New York Wonder Construction:

Plaintiff alleges that New York Wonder Construction (“NYWC”) received improper
payments for work done at the direction of George Varughese, for property other than Dutchess
Gardens plaza, in breach of his fiduciary duties to the Company. There is no credible evidence

1o support that allegation. The undisputed evidence is to the contrary.

11

12 of 27



[FTLED._NASSAU COUNTY CLERK 027 217 2017 06:06 PN | NDEX NO. 602306/ 2015

NYSCEF DOC. NO. 46 RECEI VED NYSCEF: 02/21/2017

New York Wonder Construction is a general contracting company that did work for
Dutchess Gardens under the management of both Thomas John and George Varughese.
Tr. 213/8-10. Ghayoor Hussain (“Ghayoor™), the owner of NYWC was originally introduced to
Plaintiff by Defendant. NYWC provides services in the areas of masonry and roof work. Tr.
316/4-5. Ghayoor Hussain testified at trial that he owns and is employed by NYWC which
provided services to the plaza. Tr. 315/19-25; Tr. 316/1-3. He has been with the company since
2000. Tr.316/6-8.

In April, 2009, NYWC was contracted by Thomas John to provide services/materials at
the plaza Tr.317/4-15, such as: roofing, gutters, leader pipes; painting for the price of $21,845
(plus an additional $2,150) totaling $23,995. Tr.318/1-25; 319-322/1-8; Tr.331/18-20. NYWC
was ultimately paid $20,496 for services rendered to Dutchess Gardens between 2009-2012. See,
Def. Ex. Y. At one point, Ghayoor met with Defendant at his home, and then the two (2) drove
together to Thomas John's office. Tr.317/2-3. At that time, several checks issued by Plaintiff to
NYWC bounced (the witness was unsure as to how many, but believed it to be two), and
Defendant made good on the checks after management was iransferred to George Varughese.
Tr.322/9-13; see also, Def. Ex. W,

After Defendant assumed control, NYWC performed other work for Duichess Gardens
Tr. 322/14-25. NYWC worked on the parking lot, the roof, and did brick and concrete work at
the Plaza. Tr. 213/1-4, He also did work for other real estate projects Defendant was involved in.
Tr. 213/5-7.

The undisputed testimony and evidence presented at trial establishes that all payments
made to NYWC from Dutchess Gardens were solely for work done at the plaza and nowhere
else. Tr, 214/18-23; see also, Def. Ex. W, Mr. Hussain corroborated Defendant’s testimony.
Tr. 322/3-8; Tr. 324/1-9. Jeff Crumpton confirmed the fact that NYWC did work at the center.
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Tr. 345/2-6. The fact that Mr. Hussain and George Varughese maintained a close relationship
does not make him any less credible and does not buttress Plaintiff’s claims. Rather, it was that
close relationship which allowed the center to receive much needed repairs and services while
NYWC received sporadic payments.

Based upon the foregoing, Plaintiff has failed to prove that NYWC received improper
payments for work done at the direction of George Varughese, for property other than Dutchess
Gardens plaza, or that Dutchess Gardens did not receive the benefit of the services rendered fo it
by NYWC in consideration of the payments made. Accordingly, this claim must fail.

d. Allegations That Defendant Did Not Deposit All Rents After the Fire;

Plaintiff alleges that Defendant did not deposit all rents into the bank account after the
fire occurred at the plaza. There is absolutely no evidence to support these allegations.
Testimony at trial established that Crumpton collected the rents and made the deposits himself
during Defendant’s control. Tr, 221/9-11; 305/19-25. He also testified that he made deposits and
sent a schedule of same to George Varughese who confirmed the deposits in the bank. Tr. 306/2-
6; 344/2-20. Contrary to Plaintiff’s belief, collections after the fire were slow. Crumpton
testified: “We had to pull teeth from the tenant to get paid before the 10" or 15", So collection
went sfow”. Tr. 221/1-3.

Testimony elicited at trial established that rent collections were made at the end of the
month. So, if the bank statement did not reflect deposits for a particular month, it was merely a
timing issue; and the rents were subsequently deposited into the bank account the following
month. Tr. 221/3-9; 221/12-15. Defendant testified all the deposits were made to the proper
bank account, and confirmed that deposits were made in the month after collection. Tr. 243/4-
25; 244/1-4, See also, Def. Ex. X which embodies this testimony. Based upon the foregoing,
there is no credible evidence to establish that Defendant failed to deposit the rents in the
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Company bank account or misappropriated the same for his benefit. Accordingly, this claim
must fail.

e. Allegation that Defendant Did Not Pay Real Estate Taxes:

Plaintiff erroneously believed that Defendant did not pay the real estate taxes. There is
no credible evidence to support that allegation. During Plaintiff’s management, the real estate
taxes were paid by the lender, through escrow payments it received monthly from Dutchess
Gardens. Tr. 297/4-13. In or about May/lune, 2010, the two (2) mortgages were sold to VFC
Partners 4 LI.C (“VFC”) Tr. 310/15-17, and the escrow balance was transferred to it. Tr.
297/14-23. VFC used this escrow balance to confinue to pay the real estate taxes when they
became due. The taxes were thus paid for 2010, 2011, and parts of 2012. Tr. 297/24-25; 298/1-
2; 310/18-20. The payments to VFC did not include funds to escrow for taxes, so the
responsibility to pay the real estate taxes reverted back to the Company 2012, Tr. 298/6-15.
After that Defendant paid all real estate taxes up to the start of the foreclosure. Tr.298/13-25,
299/1-25; 300/1-7, 311/13-14. Defendant testified he made payments totaling approx.
$111,000.00 Tr. 311/11-12. “I paid two payments in 20127 for “$13,000 and change and
876,000 and change.” Tr. 299/16-25. He also “made a payment for 2013, $21,784”. Tr. 300/4,

The payment of real estate taxes by VFC was not reflected in Defendant’s 2009-2013
spreadsheet, see Pl. Ex. 4 as that spreadsheet reflected only funds received and/or disbursed by
George Varughese personally, and not funds in the lender’s possession. These taxes were paid
directly by VFC. Tr. 310/22-25; 311/1-6. Thomas believed the taxes were not paid because they
were not reflected on the spreadsheet despite evidence to the contrary. Evidence presented
refutes Plaintiff’s allegations in its entirety and accordingly this claim must fail.

f. Defendant Safeguards Companv Funds from Thomas John’s Creditor’s:
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In or about May 2014, Dutchess Plaza was sold by Plaintiff and the other members of the
Company to the exclusion of Defendant. Prior to the sale, there were still funds remaining in
Company’s business bank account on hand with Defendant, which he safeguarded from
Plaintiff’s creditors.

In or about June 2013, Defendant received a notice from the IRS notifying Dutchess
Gardens that Thomas John owed the IRS $8,676,042.42. At that time, New York State had
already taken about $9,381 from the Company bank account for taxes and George Varughese
was afraid that the IRS would do the same. Tr. 222/5-11. Defendant also learned of an IRS
penalty letter totaling $34,560 mailed to Thomas John dated 12/17/2012 see, Def. Ex. H; and
subsequently received a Notice of Fed. Tax Lien sent to Dutchess Gardens totaling $87,728
dated 5/15/2013, Def. Ex. M. So, Defendant decided to safeguard the Company’s remaining cash
(totaling $50,000) from Thomas John’s creditors and transferred those funds into his and his
daughter’s business account at Legacy Accounting before they were further depleted by
Plaintiff’s creditors. Id., see PL Ex, 22. At trial Plaintiff was confronted with his numerous
lawsuits with business partners and Ienders related to other real estate ventures which resulted in
a plethora of lawsuits and judgments in excess of $18 million. A true copy of a list of judgments
against Plaintiff as of 9/11/2015 was submitted into evidence. See, Def. Ex. K &L.

These remaining funds on hand with Defendant were subsequently spent on outstanding
Company debts and legal fees to defend this action. Tr. 286/11-25, 287/1-14, Pl. Ex.13.

Pursuant to §420 of the NY Limit, Liab. Co. Law:

“... a limited liability company may, and shall have the power to, indemnify and
hold harmless, and advance expenses to, any member, manager or other person ...
from and against any and all claims and demands whatsoever; provided however,
that no indemnification may be made to or on behalf of any member, manger or
other person if a judgment or other final adjudication adverse to such member,
manager or other person establishes (a) that his or her acts were committed in bad
faith or were the result of active and deliberate dishonesty and were material to
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the cause of action so adjudicated or (b) that he or she personally gained in fact a
financial profit or other advantage to which he or she was not legally entitled.”

This provision is consistent with the Company’s operating agreement which provides
Managers with the “rights” and “privileges” set forth in the NY Limit. Liab. Co. Law, if
not otherwise contained in the operating agreement. See, PL. Ex. 1, at pg.2, Art. IH (1).

See also, Yan Der Lande v. Stout, 13 A.D.3d 261 (1* Dept.) (where the court upheld a

company’s authority to advance and pay its members’ legal expenses); see also, Fuiaxis

v. 111 Huron Street, 1LLC, 58 A.D.3d 798 (2009) (where the court upheld a demand for

contribution from members of an LLC for the costs of defending against a member’s suit

against the LLC).

3. PLAINTIFF FAILED TO PROVE DEFENDANT COMMITTED FRAUD OR
MADE MISREPRESENTATIONS

Plaintiff alleges that Defendant made purposeful omissions from the spreadsheet, failed
to disclose the Company’s true financial condition, infer alia, which caused the Company to
incur operating losses and eventual loss of the plaza. At the time Defendant assumed control of
the plaza after Plaintiff walked away, the mortgages were in default, the plaza was in disrepair,
and Plaintiff had depleted the Company of all of its equity, cash in the bank accounts, and
illegally spent tenant security deposits.

To prove a claim of fraud/intentional misrepresentation, Plaintiff has the burden of
proving by clear and convincing evidence “a misrepresentation or a material omission of fact
which was false and known to be false by defendant, made for the purpose of inducing the other
party to rely upon it, justifiable reliance of the other party on the misrepresentation or material

omission, and injury.” Orlando v. Kukielka, 40 A.D. 3d (2" Dept. 2007). At trjal, testimony and

evidence submitted in defense of this claim established that Defendant did not make any
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misrepresentations or omissions of fact which Plaintiff or the other members relied upon which
resulted in injury.

When Defendant assumed control of the Company it was in dire straits — a fact well
known to Plaintiff and the members. During his tenure, Defendant never concealed the
Company’s finances, rather he, and he alone, prepared and disseminated information to the
members about the Company’s finances and prepared the tax returns. The summary spreadsheet
at issue herein was prepared and handed it out at a special meeting of the members on 5/26/2013.
See, Pl Ex. 4. Defendant testified that the balance reported as Cash In Bank of $57,187.60 was
used to pay expenses of the Company and the balance paid to his attorneys in defense of this
action and prosecution of counterclaims. An updated summary was submitted into evidence
detailing these expenses. See, PL. Ex, 13.

Plaintiff did not establish by clear and convincing evidence at {rial that Defendant made
any intentional false statements or purposeful omissions to Plaintiff and/or the members of the
Company at any time, nor with respect to the contents of the summary spreadsheet for which
they relied and claim to have suffered damages. Plaintiff’s mere allegations alone are insufficient
to support a claim for {raud and misrepresentation and as such must fail.

B. DEFENDANT’S COUNTERCLAIMS

Defendant asserts in counterclaims that during Plaintiff’s tenure as Managing Member,
Plaintiff was grossly negligent and committed numerous acts of waste and mismanagement,
conversion, and breach of fiduciary. As set forth hereinabove, and as will be further
demonstrated below, testimony and evidence presented at trial conclusively established that
Plaintiff acted intentionally and in total disregard of his fiduciary duties, and personally derived a
benefit therefrom, at the expense of the Company and its members. Accordingly, he should be

found liable on all counterclaims.
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1. THE EVIDENCE ESTABLISHES THAT PLAINTIFF CONVERTED COMPANY
FUNDS FOR HIS OWN PERSONAL GAIN

To establish a cause of action for conversion, a plaintiff must show (1) legal ownership or
an immediate superior right of possession to specific property, and (2) must show that the
defendant exercised an unauthorized dominion over the thing in question to the exclusion of the

plaintiff's rights. See Cusack v. American Defense Systems, Inc, 86 A.D.3d 586 (2™ Dept.

2011).

Testimony elicited at trail demonstrated that Plaintiff, as Managing Member from 2000-
2009 was in possession of the Company’s cash assets, which included rental income, funds
maintained in the Company’s operating account and proceeds from the 2003 and 2008 refinance
transactions. Testimony further demonstrated that Plaintiff exercised dominion and control over
these assets for his own personal use and benefit to the exclusion of Defendant and Company
Members. At the time Plaintiff exercised any functions as a Manager, the Company was already
insolvent and in default of its mortgages and other financial obligations.

On cross-examination, Plaintiff testified that he: (i) did not transfer any operating funds
to George Varughese, Tr. 97/19-25, and that (ii) he spent the entire security deposits during his
tenure and did not transfer any to George Varughese. Tr.98/2-11, leaving Defendant to begin
running the property with virtvally no money, and already incurring liabilities for these security
deposits.

Thomas John operated this Company loosely and without regard to corporate formality,
Testimony established that he transferred funds back and forth between the Company and other
related companies and himself, comingling funds, ad hoc and without regard to maintaining
proper records or separation of business entities, all in violation of his fiduciary duties to the
Company and its members. See, entire trial record. In addition, there were significant rent

arrears, and the plaza was in disrepair.
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Thomas John would like to have this Court believe he was supporting the Company
through personal loans, when in fact the evidence clearly shows just the opposite. He deceived
his partners into thinking the partnership was doing extremely well. He testified that he made
dividend distributions notwithstanding negative cash flow, Tr.24/24-25; R35/3-4, thereby
defrauding investors by having them believe that Dutchess Gardens was a profitable venture.
Plaintiff testified: “Even when we didn’t have positive cash flow we gave out the dividends ...”
Tr.22/8-9. These distributions violated the Company’s operating agreement which stated “No
distributions shall be made which render this Company insolvent.” See, PL Ex.1, at pg.9,(7).

Thomas John testified several times that the gross rents were approximately $55,000 per
month; the mortgage payment was $53,000, plus other expenses: water, management fees,
electric, insurance, accounting, legal, and a lot of maintenance. Tr., 35-37. This project was

doomed from inception. In hindsight, no one could have expected this venture to work.

a. Plaintiff’s Failure To Produce An Accounting Of Funds From Certain Mortgage
Refinance Transactions

In 2003, Plaintiff refinanced the plaza for $4.5 million. From an accounting prepared by
data compiled by Plaintiff, afier payment of the underlying mortgage and closing costs, pending
liabilities and a working capital deduction of $150,000, the sum of $422,821.66 was allegedly
distributed to the members, with $171,867.87 payable to Plaintiff and the remaining $250,953.79
to the others. See, Def. Ex. F. Plaintiff has not submitted any credible evidence to support this.

In 2008, the mortgage was refinanced again and Plaintiff admits he took out $330,000
from the business. Tr. 34/18-19. He claims it was repayment of loans made by him to the
Company. However there is no credible evidence that he lent the Company any money. Id. To
date, Plaintiff has not provided a full accounting of the Company’s refinance transactions.

2. THE EVIDENCE ESTABLISHES THAT PLAINTIFF BREACHED HIS
FIDUCIARY DUTIES TO THE COMPANY AND ITS MEMBERS
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The standard for breach of fiduciary duty is set forth above and will not be repeated at
length herein. As demonstrated above, Plaintiff committed numerous acts of gross negligence
and breached his fiduciary duties to the Company and its members.

For example, Plaintiff testified at trial that a restaurant tenant fell over $100,000 in
arrears on his watch; that there were many vacancies at the plaza; and the physical condition of
the property was in disrepair. The roof was leaking, the inside of several stores needed work, and
the parking lot was in disrepair. Tr. 208/7-22.

a. Plaintiff’s Failure To Advise Defendant That There Was Insufficient Cash Flow To

Pay The Mortgage, Carryving Charges, and Maintenance Obligations Of Dutchess
Plaza

Plaintiff testified on cross examination that he was the person with check signing
authority; that he had a regular accounting department; that his accounting staff reconciled the
bank accounts and check books on a regular basis; and that George Varughese prepared the tax
returns based on the information received from Plaintiff’s accounting department; that no loans
were ever made from the business or any other partners; and that he signed the tax returns for
Dutchess Gardens under penalties of perjury. Tr. 84-85; 92/10-17. Therefore, the tax returns are
an accurate reflection of the financial status of Dutchess Gardens during Plaintiff’s management.

George Varughese prepared tax returns directly from information provided by Plaintiff.
Tr.23/17-25. Plaintiff signed all returns from 2000 to 2008. Tr., 23/10-12, 43/13-14. Plaintiff
testified that the business broke even in 2001; that in 2002 it operated at a negative cash flow; in
2003 there were significant improvements and a refinance; Tr.86/1-25. However, the 2003 tax
return does not show any improvements being made. Def. Ex. T. More importantly, the balance
sheet reflects as an asset “CASH” $824,316. Tr. 215/11-13, see also, Def. Ex. O which
establishes this fact.

b, Plaintiff’s failure to advise Defendant that Plaintiff allegedly made loans to the LLC
of approx. $720,600.00:
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Plaintiff never advised the members that he allegedly made loans to the Company in
excess of $720,000 and made unauthorized payments to himself in repayment thereof. Plaintiff
testified at trial that he loaned money to Dutchess Gardens, yet he provides no proof of same; no
promissory notes, no checks, and no payments. Even the tax returns signed by him, and prepared
from information prepared by his staff and accounting departments, fail to show that he loaned
any money to the Company; only that he borrowed. Tr. 101/24-25; 102/1-23.

Plaintiff claims that in 2007 “I had to put the money almost, [ would say, already about
sixty thousand per month, maybe a little less”. Tr, 20/19-20. Plainti{f claims that he loaned the
Company $720,000, the same year “his financial world collapsed” and “lost his shirt”. Tr.
108/11-21. By his own admission, Plaintiff’s financial world collapsed in 2007-2008, Tr. 11/17-
20 “in 2007-2008 the whole technology changed. So I lost millions of dollars in that business. |
could not stay in business because of the changing technology. I lost my shirt, I could say”.
When cross examined as to how he could lend $60,000 per month in 2007 when he was losing
everything, he changed his story; Plaintiff later denies that it was in 2007 that he “lost his shirt”,
now claiming it was in 2008 and 2009. Tr. 96/5-19.

The trial record further demonstrates that the 2005 tax return listed an asset “Loan to
Partner totaling $697,605”, Tr. 215/5-10. Reviewing the tax return balance sheet, the cash at the
beginning of the year 2005 was $639,776, Def. Ex. P. At the end of the year the cash is reduced
to $5,890. Plaintiff provides no credible explanation for the $633,886 in missing funds or a
reason why his accounting records contain an entry “Loan to Partners™ at all. It is clear from the
trial record however, that Plaintiff used the company’s bank account as his own personal piggy
bank to the detriment of its members, including Defendant. There can be no alternative
conclusion, other than that Plaintiff borrowed nearly $700,000 from the Company in 2005 alone.

He denies this but provides no explanation of how the funds were disbursed and to whom.
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Defendant does not believe Thomas John ever had authority to borrow funds from the Company
Tr. 215/16-21.

When cross examined, Plaintiff was unable to identify or produce many financial
documents relating to his management of the Company. He testified that he just “happened” to
have the business bank statements for 2006 and 2007, and only those years. He was only able to
testify about deposits made in the Company’s bank accounts in 2007. Even though he testified
that “large, even numbered deposits” reflected on the bank statements in 2007 “had to be”
advances, Tr.29, from his own funds, he offered no preof that these deposits were his. Tr.31.
There was no such testimony or evidence about 2006, although he testified he had those
statements. At trial, the Court inquired:

THE COURT: “But there is no other, no document evidencing a loan or

even evidencing the plaintiff’s contribution to the company? The only

thing we have is plaintiff’s testimony explaining these large deposits?”

MR. CHATZINOFF: “Correct, your honor.”

MR. JOHN: “I may have it home. Should I bring it tomorrow if I have it? Tr. 32.

Needless to say, Plaintiff did not produce any such evidence.

Later on cross examination, Plaintiff changes his testimony again; where he originally
claimed that in 2007 he loaned the Company money from his own funds, now he claims the
money came from another business venture of his, American Gardens. Tr. 106/12-15. Plaintiff’s
testimony is implausible. American Gardens was his management company, managing the
properties he owned and that he had with partners. In order for American Gardens to be lending
$60,000 per month it would need to have sufficient net income and cash flow to pay that over. In
2007 American Gardens was managing only three partnerships Tr. 129/6-8, one of which was
Dutchess Gardens. The other two were properties Thomas John was managing were also in

financial difficulty Tr. 115-116. In order to be able to “lend” $60,000 per month to Dutchess
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Gardens would require a minimum cash flow of $720,000 annually; if charging management fees
of 4% that would equate to managing rents of $18,000,000 annually. The entire testimony of
Plaintiff and his financial situation in those years refutes this possibility.

Based upon the foregoing, Defendant has established that Plaintiff misappropriated
Company funds and otherwise breached his fiduciary duties to the Company and its members
through unauthorized loans and payments to himself.

¢. Plaintif Fatled to Advise Defendant That Plaintiff Was Borrowing Money To
Support His Other Business Losses

The evidence showed that during his tenure, Plaintiff borrowed funds from the
partnership without consent. In fact, while he was borrowing money {rom his partners and
investors; these partners and investors, and others filed lawsuits against him and obtained
judgments. Tr. 115/25, 116/1-12. See also, Def. Ex. K & M.

Plaintiff testified that in 2008-2009 the real estate recession hit him hard, and he had
“20% vacancies” Tr. 12/7-8, “and I lost a lot of money there” Tr. 12/8. As demonstrated
herein, the record clearly demonstrates that Plaintiff was borrowing money from Dutchess
Gardens and funding his losses in his other businesses. During this financial crisis, Plaintiff
ignored the Company and allowed it to fall into physical disrepair and financial distress. He was
happy to walk away from it. Defendant and Jeff Crumpton’s testimony corroborate these facts,
and accordingly, Plaintiff should be held liable.

d. Plaintiff Subjected the Company’s Bank Accounts to His Personal Lawsuits and
Federal Tax Liens

Additionally, testimony and documentation established that on Plaintiff’s watch as
Managing Member, the Company was subjected to Plaintif{”s personal lawsuits and federal tax
liens. Dutchess Gardens received several notices of Thomas John’s federal tax liens and was
subjected to a levy. See Def. Ex. H (Dept. of Treas. Notice for Thomas John $34,560); Def. Ex.
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I, (Notice of Levy to Dutchess Gardens for Thomas John $8,676,042.42); Def, Ex. M (Notice of
Fed. Tax Lien to Dutchess Gardens for Thomas John $87,728). See also, Def. Ex. N (Bethpage
Fed. Credit Union v. Thomas John — where Thomas is alleged to be a 55% member with a
controlling interest Dutchess Gardens (when he only owned 35%) and Bethpage sought turnover
of his shares); Def. Ex. O (Dutchess Gardens v. Bethpage Fed. Credit Union — where Dutchess
Gardens fought Bethpage’s turnover of Thomas John’s shares and requested a declaratory
judgment concerning the ownership of Plaintiff’s shares).

As a result of Plaintiff’s gross mismanagement and self-dealing, Dutchess Gardens was
exposed to Plaintiff’s personal debts and creditor claims resulting in losses to the Company.

c. Plaintiff Interfered With The Sale of The Plaza

Testimony elicited at trial {rom George Varughese and Jeff Crumpton established that
both men took steps to locate a buyer to purchase the plaza to help mitigate the Company’s
losses, but that those efforts were thwarted by Plaintiff, and the property eventually sold by
Plaintiff in 5/2014 at a loss.

After taking over management of the plaza, Defendant and Crumpton eventually realized
they needed to sell the center to mitigate the Company’s losses. Crumpton testified, that the
lender advised him that they (VFC) were willing to sell the mortgage if they
(Defendant/Crumpton) could find someone to buy it. Tr. 348/19-21. Crumpton began searching
and found two (2) potential buyers for the plaza. This first buyer was willing to pay off the
mortgage for $2 million (evidence indicates the morigagee would have accepted that amount in
full satisfaction of the debt) Tr. 284/23-25, 285/1-2, “redo” and “replenish” the plaza, in
exchange, the partners of Dutchess Gardens would retain 50% ownership. Crumpton testified
that he believes the name of the buyer was “Southern Realty”. The proposal was to take over the
management of the property, fix everything up brand new, and own 50% of Dutchess Gardens,
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with the original owners owning the other 50%. Tr. 349/13-19. Testimony at trial established
that contracts were prepared and sent to Thomas John for his approval. There are no facts as to
what transpired thereafier, but Thomas John never signed the contracts and the deal fell apart for
$2 million. Tr. 216/3-22.

Another offer was made by Dunkin Donuts, a tenant at the plaza. Dunkin Donuts was
served with the foreclosure papers and was aware of the financial difficulties of the Company
and contacted Crumpton. Tr. 217/13-19. Dunkin Donuts proposed to purchase the center for
$600,000-$700,000. Tr. 217/21-25; 218/1-2; 349/1-8. This deal was never consummated.
Defendant believes Plaintiff interfered with this offer and prevented the sale from happening. T'.
218/3-8. Eventually Thomas John locates a buyer and sells the plaza for $200,000, far less than
the offers described above, that Defendant and Crumpton secured. Tr. 218/5-8. Crumpton
believes these offers were rejected for insufficient compensation. Tr. 348/20-21.

BEvidence presented at trial demonstrates Defendant secured two viable offers from
buyers willing to pay significantly more than the price Plaintiff sold the plaza for. It appears that
Plaintiff was instrumental in killing those deals for some undisclosed reason and as a result,
caused the Company and its members to lose these potentially viable deals.

f. Plaintiff Failed To Fully Distribute The Proceeds Of Sale To All The Members Of
The Company, Including Defendant.

Plaintiff with the consent of the Company members, agreed to sell the plaza by
Resolution dated 2/8/2014. See, Pl. Ex. 1. The same resolution also states: “Thomas John will
be liable for all liabilities of Dutchess Gardens LLC, including tax liabilities”. {emphasis
added] Id. The Resolution also acknowledged “money at [sic] hand”. Id. After the sale,
Defendant received a letter from Plaintiff’s attorney, Michael Lippman, regarding sale of the
plaza and advising that he had the sale proceeds in his possession pending dissolution of the

LLC. To date, Plaintiff has not provided an accounting of the funds “on hand” or the proceeds of
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sale. Defendant never received a distribution for the shares he owns in the Company, nor has
Plaintiff provided any proof thereof. Based upon the foregoing and the evidence adduced at trial,
Plaintiff breached his fiduciary duties to the Company and its members by failing to provide an
accounting of the sale proceeds and failing to make distributions.
CONCLUSION

For the foregoing reasons, and in light of the evidence presented at trial, Defendant
George Varughese respectfully requests that this Court deny Plaintiff’s claims in their entirety
and enter judgment in favor of Defendant on his counterclaims, together with such other, further,
and different relief this Court deems just and proper.

Dated: Staten Island, New York
February 21, 2017

GAW OTTA LLC

By: Richard M. Gabor, Esq.
By: Stephanie S. Comas, Esq.
Counsel for Defendant
George Varughese

1878 Victory Boulevard
Staten Island, NY 10314
TEL: (718) 390-0555
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