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SUPREME COURT-STATE OF NEW YORK
DECISION AND ORDER AFTER TRIAL
Present:

HON. TIMOTHY S. DRISCOLL
Justice Supreme Court

x TRIAL/IAS PART: 12
THOMAS JOHN, derivatively on behalf of NASSAU COUNTY
DUTCHESS GARDENS REALTY, LLC

Plaintiff, Index No: 602306/15
-against-

GEORGE VARUGHESE, C.P.A.,

Defendant.

This action was commenced by Plaintiff Thomas John (“John” or “Plaintift”),
derivatively on behalf of Dutchess Gardens Realty, LLC (“Company”). Plaintiff asserts claims
for gross negligence, breach of fiduciary duty, waste, misrepresentation and also seeks an
accounting. Defendant asserts counterclaims for gross negligence, conversion, waste,
misappropriation, brgach of fiduciary duty and also seeks an accounting. A bench trial was
conducted before the Court on June 20, 2016 and November 1, 2016. The parties then
submitted post-trial briefs in February 2017.

As set forth in more detail below, neither party has sufficiently proven its claims.
Moreover, to the extent that either party would be entitled to an accounting, it appears that the
documents exchanged during this litigation — many of which were relied upon by the parties

during trial — render moot any claim for an accounting to the extent such a valid claim existed.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Company is a New York limited liability company with its principal place of
business in Manhasset Hills, New York. Plaintiff holds 35% of the equity and voting rights in
the Company, and Defendant holds eight percent. Other investors own the remaining equity and
voting rights.

The Company owned and operated a small shopping plaza in Wappingers Falls, New
York. Plaintiff arranged the initial financing to acquire the property, and served as managing
member of the Company until 2009. In that role, he collected rents for the 15 or so commercial
units at the shopping center, and paid various expenses including the mortgage, maintenance,
insurance, and management and professional fees. Plaintiff charged a management fee of 4% of
rent collected.

During the time that Plaintiff served as managing member, the revenues did not always
cover expenses. Plaintiff made loans to the Company to cover any shortfall. Defendant served
as the Company’s accountant during that period, and was paid an accounting fee for his sefvices.

In late 2009, the members of the company agreed that Plaintiff would no longer serve as
managing member. Defendant then became the managing member. He employed Jeff
Crumpton, a professional real estate manager, to manage the property and collect rents.
Defendant also continued to perform accounting services for the Company.

The Company’s fortunes began to change for the worse in September 2010. At that time,
the Company’s property insurance carrier advised that a hood duct in one of the shopping plaza’s
stores needed to be cleaned, or else fire insurance coverage would be terminated. Defendant

instructed Crumpton to work on the issue. Crumpton spoke with the appropriate tenant
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numerous times, and eventually obtained a certificate that the work was completed. Defendant
continued making monthly insurance premium payments after the work was completed. The
Court credits Defendant’s testimony that he believed that the insurance was still in effect.
Moreover, the Court credits Crumpton’s testimony in its entirety, including his testimony that
Defendant continually reminded Crumpton to ensure that the tenant repaired the hood duct.

A fire occurred on May 31, 2011 that destroyed five stores and caused significant damage
and loss of rent. Defendant then learned that, contrary to his belief, the insurance had in fact
lapsed. To ameliorate the Company’s financial stress, Defendant renegotiated the mortgage on
the property. He attempted to alleviate further the various financial pressures at the property, but
was unsuccessful in doing so. Eventually, he called a meeting of all members of the Company
in May 2013. A few months thereafter, the members of the company decided to sell thé property
to the mortgage lender. The members suffered a financial loss as a result. That loss, in effect,
motivated Plaintiff to examine the entirety of Defendant’s performance as managing member.
This lawsuit followed.

A. Gross Negligence

As stated succinctly by the Court of Appeals, gross negligence “differs in kind, not only
degree, from claims of ordinary negligence.” Colnaghi, U.S.a. v. Jewelers Protection Servs., 81
N.Y.2d 821, 823 (1993). Thus, gross negligence requires proof of “intentional wrongdoing” or
“reckless indifference to the rights of others.” Ryan v. IM Kapco, Inc., 88 A.D. 3d 682, 683 (2d
Dept. 2011). In essence, then, a party is grossly negligent when it “fails to exercise even slight
care or slight diligence.” Id. at 683. Neither party’s claim that the other was grossly negligent

satisfies this standard.
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The credible evidence failed to demonstrate the Defendant’s lack of “slight care or slight
diligence” at any point in his operation of the Company. Plaintiff’s central allegation to support
this claim was the fact that the liability insurance on the property lapsed, and thus there was no
insurance at the time of the fire. ~While the insurance lapse showed that Defendant may not
have paid great attention to detail, it did not show a lack of even “slight diligence.” Rather, the
credible evidence showed that Defendant and his property manager, Crumpton, frequently
communicated about the need to undertake various remedial measures at the property to satisfy
the insurance company to keep coverage in place. Those remedial measures were in fact
completed prior to the fire. Moreover, defendant continued to ensure that premiums for
insurance were paid. Indeed, as Defendant credibly testified:

It is my belief that once we rectify the situation, after the cancellation, before the

fire, we rectify the situation and send them a copy, I was under the impression that

they will reinstate the insurance. And also we were making monthly payments,

so I was under the impression, I think it was wrong, but it was an honest mistake
on the part of me.

It makes sense that Defendant would believe that, upon paying premiums and satisfying the
insurance company’s demand for various repairs, the insurance was in effect. That belief, while
erroneous, does not demonstrate the fundamental lack of care or concern necessary to constitute
gross negligence.

As to Defendant’s counterclaim for gross negligence, there simply was no credible
evidence to support that claim. Moreover, as discussed in more detail below, to the extent that
the claim is asserted individually, it is uncertain how, if at all, Defendant was individually

damaged from the allegedly gross negligence of the Plaintiff.
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B. Breach of Fiduciary Duty / Waste

The claims for breach of fiduciary duty and waste are similarly deficient. A claim for
breach of fiduciary duty requires (1) the existence of a fiduciary relationship, (2) misconduct by
the individual with the fiduciary relationship, and (3) damages caused by the misconduct. Rut v.
Young Adult Inst., Inc., 74 A.D.3d 776, 776 (2d Dept. 2010). To be sure, both Plaintiff and
Defendant had a fiduciary duty to the Company at the respective time that each was the managing
member of the company. There was not, however, actionable misconduct by either party during
the existence of any fiduciary duty. Such a claim for misconduct must rely on more than mere
negligence, as the Company’s Operating Agreement (Exh. 1) exculpates any manager for
negligence:

Each manager’s liability to this Company or its members for damages for any

breach of such duty in such capacity is eliminated, except if ... his acts or

omissions were in bad faith or involved intentional misconduct or a knowing

violation of law or that he personally gained in fact a financial profit or other

advantage to which he was not legally entitled.

Neither the claim nor counterclaim for breach of fiduciary duty was proven under the above
language or the case law.

Plaintiff failed to prove that Defendant committed any misconduct that would arise to a
breach of any fiduciary duty. Rather, the credible evidence at trial established that Defendant:

(a) notified other members of the company’s financial condition;

(b) did not pay himself management fees, but instead hired Crumpton, a professional

property manager, to serve in that role and paid him the same rent that plaintiff
had paid himself to serve as property manager;

(c) empowered Crumpton to collect rent and make repairs to the premises and

5
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institute eviction proceedings against delinquent tenants, and that Crumpton
performed these tasks adequately;

(d) paid himself an appropriate amount, not exceeding $12,000 annually, to provide
accounting services for the Company. Indeed, it is noteworthy that the combined
payment to Crumpton and Defendant approximates the fees received by Plaintiff
when he served as Managing Member; and

(e) hired contractors, including New York Wonder Construction, to provide building
services for the property and paid appropriate compensation for those services.

These actions, whether individually or collectively, do not demonstrate the malfeasance
necessary to establish a breach of fiduciary duty. This is so even when these actions are viewed
through the prism of the Defendant’s admitted mistake in failing to ensure that the insurance was
in effect prior to the fire. As set forth above, those actions — or inactions — may have been
negligent, but they do not establish that Defendant somehow received an improper financial
benefit during his management of the Company.

Nor did Defendant meet his burden of proof on his counterclaim for breach of fiduciary
duty. At the outset, Defendant asserts this counterclaim individually. The proof at trial did not,
however, demonstrate how Defendant himself was individually damaged by Plaintiff’s alleged
breach of fiduciary duty. And, even to the extent that Defendant had a valid derivative claim
against i’laintiff for such relief, he asserted that claim well outside the applicable statute of

limitations and without sufficient demand on the company
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C. Remaining Claims

The remaining claims and counterclaims for misrepresentation, misappropriation,
conversion and waste all fail as well. Simply put, the credible evidence at trial established that,
at most, each party was and is dissatisfied with the other’s management of the company. To be
sure, each party may not have exercised the greatest diligence in the time that each managed the
Company. But this does not arise to “gross” mismanagement, or self-dealing, or any of the
panoply of nouns, adjectives, and invective — whether couched as a legal claim or not — that
each party uses to describe the other’s actions.

All matters not decided herein are hereby denied.

This constitutes the decision and order of the Court.

Submit judgment on ten (10) days notice.

ENTER
DATED: Mineola, NY

March 15, 2017

wkin O/ i

HON. TIMOTHY S. DRISCOLL

MAR 2 4 2017

NASS U CounTy

COUNTY CLERK'S OFFiE
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