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~ trial. This same re
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Defendani,lCounterclaim Plaintiff Zaki Raki‘lv) (“Rakib”) respectfully submits this

Memorandum of I

.aw, fogetherwith the Affirmation of Gregory Zimmer, Esq, sworn to August

19, 2-020, with exhibits (the “Zimmer Aff.”), in opposition to the motion by - v

Plaintiff/ Counteré ]

laim Defendant Quattro Parent LLC (“Quattro”) seeking judgment without

quest by Quattro has been fonhally rejected on the record by the Court and the

New York State S:jipreme Court, Appellate Division, First Department (the -f‘Firs‘t Department”)/ o

on no less than foy

its request is bothi]

ir (4) prior occasions. Thus, the Court’s recent invitation to Quattro to renew:
puzzling and concerning.

PRELIMINARY STATEMENT

Quattro’s érgumen‘t in support of its motion begins with a false and misleading

misrepresentationé‘

‘It only gets Wors¢§

‘Quattro beg

about New York procedure and blatant misrepresentations of the cases it cites.
from there.

7ins its argument with the blatantly false statement that “New York permits

courts to award déiﬁr‘nages without a hearing where (a) the legal measure of damages is clear and

(b) there is no pla_lfjsible factual dispute that bears on the issue.”. (See Quattro Memorandum of

Law in support'of;% ]

ts motion, hereinafter, the “Moving Brief” at 2.) In fact, the only ways that

New York Courtsidre permitted to grant awards on the merits are through summary judgment

and trial. Quattro.made a summary judgment motion in which it argued that were no material

issues of fact Withﬁi

‘_ Rakib to file a sur,f—

respect to damages (albeit impermissibly in its reply papers, neceésitating -

reply which he was granted leave to do after he moved by o‘rder to show

cause). Those arguments were flatly rejected, and the Court denied Quattro’s summary

judgment motion with respect to damages and ordered a trial on jdamages as requiréd by New

'Yo‘rk procedure. Quattro made the same arguments on appeal and they were rejected by the First

'Department when it affirmed the Court’s summary _judgment decision in its entirety.
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h the only avenue for Quattro to pursue its damages claim short of trial had

~been flatly rej ected by two courts, Quattro regurgitated the same arguments in opposition to

~ Rakib’s motion to:
which falsely state(

been no discovery:

flatly rejected Quafi_.
struck the Note of I

on the issue of dam

issue could be reso

strike the false Note of Issue and Certificate of Readiness filed by Quattro,

d that all discovery required before trial was complete even though there had

on the issue of damages upon which the Court ordefed a trial. This CQurt. :
tro’s arguments again at the hearing on Rakib’s motioh, ’where the Ceurt
ssue andCertiﬁcate of Readiness and again confirmed that athial is required -
ages. In fact, the Court specifically rejected Quattro’s suggestion that the

Ived in a second summary judgment motion, stating on the record that “[i]Jt’s

not going to be a summary judgment motion.”

- Although a

proceedlngs were S

trial was scheduled to begin in February 2020, that trial and all other

tayed by the Flrst Department while Rak1b s appeal of the Court $ summary-

" judgment motlon Was pending. While the stay was still pendlng the world, and New York State

was confronted w11

h the Covid-19 pandemic and resultmg public health measures that effectively

e

. _shut down all commercial activity in most of the world. - Although it'is somewhat surprising

given Quattro’s fal
Quaftro has 'not\(yé
shutdowns and del
of his acknowledgc

~ substantive rules. -
| First,}.durin‘

- remote trial via Sk;

Justified the unusu:

se and misleading efforts to argue fhat Rakib has delayed this case,' even

f) attempted to blame Rakib for the Covid-19 pandemic and‘ the related

ays. Yet Quattro and the Court have-fepeatedly threatened Rakib with the loss ,

>d right to a trial in this action as prbeeribed by New York procedural and 4

i

o a telephonic status conference the Court Ordered Rakib to participate in a
ype Business, suggesting that the length;of time this case has been pending - -

al order (and appearing to. implicitly blame Rakib for some form of delay since
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~ he was the party being prej udiced by the order). Even in that order, which would haVe deprived

~ Rakib of h1s right to a fair trial if enforced, the Court again reJ ected Quattro s suggestion that the

.- ordering the remof

. facts.

issue of damages ¢

papets is denied in

'_to formally (and o

 rescinded the orde

in this same order,

.~ the exact process

case. While vRakiE_

seeking relief that
jkudgrnent decision

_ whether it was mo
- (which was acknoy

| authority to condu:

| Regardless?
and irripjermi'ssible:
" Quattro seeks a pr
- issaes of fact for tr
and once (so far) b
arguments that hav
trial facts (submitt

Of course, |

ould be resolved “on the papers.’ Spemﬁcally, the Status Conference Order
e trial stated expressly that"~‘Pla1nt1ff’s_request to conduct the trial on the .

the absence of Plaintiff’s (sic) eonsent.” Second, when Ra‘k,iby.wrote the Court .

n the record) complain about the Court’s ordering a remote trial, the Court

r and acknowledged that there is no authority to require such a procedure. Yet

-

the Court invited Quattro to make a rnotiori seeking jildgment “on the papers”
5 the Court had indicatedi in at least three prior ’orders was not available in this
cannot know the Court’s motivation 1n this uhusual “invitation” of a motion
had already been deriied three times: by the Court (inoluding in a summary
afﬁrmed by the First Department) a reasonable observer could question
tlvated by animus toward Rakib for asserting his right to an 1n person trial
Nledged by the Court) or, Worse, retribution for challengmg the Court’ s

ct a remote trial over his objection. -

of the motivation for the Court’s invitation to Quattro to: seek a non-existent
process for obtaining a judgment against Rakib, Quattro’s motion must fail.

p ; ,
scedure that does-not exist, and asserts ‘an argument (that there are no material
ial with respect to damages) that has »been‘ rej ected three times by this Court
y the First Department. Quattro also does nothing more than re-hash _

e been rej ected repeatedly_ during the course of this actiori, and argue that its
ed in affidavit form per the Court’s trial rules) are “better” than Rakib’s trial

akib has not yet had the opportunity to cross-examine Quattro’s witnesses,

4
b
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chalAlenge Quattro’s trial evidence (to the eXtent. itis ever admitted into evidence) or submit any

Simply put, this entire exercise is in blatant contradiction to the procedural

i

., rebuttal evidence.
| fules in New York g/state courts and the prior ruling‘s‘of. this Court and the First Department. The
' r’n‘ere fact that ,Rakiib is required again to oppose these arguments, especially at the invitation of
the Court, ie quite tireubling. ' |
| ARGUMENT .
On no less 1han three (3) prior occasions, Quattro has reqUe'Sted that the Court decide the
issue of damages « on the papers” and the Court has denied‘ every request, finding that genuine
issues of fact precluding summary judgment on damages exist, stating emphatically that_a trial is
required, »r‘uling that discovery was appropriate and that evidence and witnesses were required, |
rej ecting Quattro’s|suggestion that a /second' summafy j udgfnent motion on damag*es might be
_ appropriate and stating expressly that the issue of damages co,uld not be decided “on the papers”
without Rakib’s consent. The Court even reversed itself after or,d_erihgkthe parties to participate
in a remote trial via Skype for Business, recognizing that Rakib net"only has a?right to a trial on
f the issue of damages, but that he has a right to an in person trial. Theorder‘ requiring Rakib to
v paﬁicifpate in a remfote trial (a directive since rescinded by the Court, whicﬁ acknowledged that
there was no authofity to do so) expressiy_ ruled that the issue of damages could not be decided |
~ “on the papers” absent Rakib’s consent. Rakib does not consent. Rakib has made clear
lthrougho'ut these pr%oceeding‘svthat ‘he disputes Quaﬁro’.s factaal elaims with respect‘ to damages
- and that he does no‘:f and will not consent to anything short of the in-person ktrial"on the issue

which the Court has already recognized at least three (3) times is his right.
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L QUATTRO’S ARGUMENT THAT THE ISSUE OF DAMAGES
. CAN BE DECIDED “ON THE PAPERS?” HAS ALREADY BEEN
. DE FINITIVELY REJECTED F OUR TIMES BY T WO COURTS

o When it gr anted Quattro summary Judgment on hablhty the Court reJ ected Quattro s

e argument that there were no genulne 1ssues of fact concemlng damages Quattro expressly

ra1sed th1s argum nt in its papers and made the pomt to the Court durmg oral argument on .» :
: summary Judgment In fact Quattro 1mproper1y ra1sed thls argument (and several others) for the
i i zﬁrst t1me 1n its reply papers requ1r1ng Raklb to make a motlon by Order to Show CaUSe for leave -vf_ VE
to ﬁle a sur-reply 1wh1ch was granted by the Court) Th1s 1mproper conduct by Quattro extended :

Lo the proceedmgs but also ensured that the issue of damages was clearly presented to the Court

- :and was front-and center when the Court demed summary Judgment on damages and ruled that a e

e trial on damages was requlred The Court clearly reJected Quattro S argument that no tr1al was
o 5 .-requrred on damages and ordered an. 1mmed1ate 1:r1al” on the issue of damages (See De01s1on; |
- o v and Order dated Ja anuary 4, 2019 Zrmmer Aff. Ex A at. 8 9 ) Thrs was the f rst trme the Court
o '-.__reJected Quattro s argument that the 1ssue of damages could be de01ded “on the papers” and that
1 no tr1al was requlred on damages . | | | e - “
Rak1b appealed the Court S. award of summary Judgment on llab111ty In oppos1t1on to the
: appeal Quattro speclﬁcally argued that: Raklb’s pr10r statements “admrtted” that the value of
| .‘.Quattro was zero, cltmg Raklb’s affidavits subm1tted in this act10n (See Quattro s Respondent S -
. ‘_ '~ | Bnef Zlmmer Aff Ex. B, at 51.) The Fi 1rst Department reJected thls argument and afﬁrmed that o
| ; -‘portlon of the Court 'S order denymg summary Judgment on damages and orderlng a tr1al on
E wdamages (See Dec151on and Order of Flrst Department dated March 17 2020 Z1mmer Aff Ex. " -

o C ) Th1s was the second time Quattro S argument that the 1ssue of damages could be: dec1ded

R the papers?’-wrthout a t_rral was formally rreJected.,
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In its summary judgment Decision and Order,'the Court orderevauattro to file aNote of
Issue and Certiﬁcate or Beadiness. within ten days of notice of entry of the order. (See Deciston
- and Order, Zimmer Aff. Ex. A at 9. Because‘ no discovery had occurred in the case, Rakib
contacted the Court to point out that any Note of Issue or Certiﬁcate of Readiness statingthat
discovery was complete in the action would be false. (See Letter dated J anuary 31, 2619 from
,Gregory Zimmer, Esq Zimmer Aff. Ex. D. ) Rather than work1ng cooperat1ve1y with Rakib and
- the Court to efﬁ01ently address the absence of d1scovery, Quattro attempted to depr1ve Rakib of
discovery ‘and foroe an unfair trial by filing a letter‘(whlch Quattro admitted was not authorized |
- or proper) arguingé again that no discovery or trial was required on the issue of damages because
of purported admi%ssions made by Rakib concerning the ,lvalue of Quattro. - (See Letter dated
~January 30, 2019 tz‘rom Jesse T. Conan, Esq., Zimmer Aff. Ex. 'E‘.‘). These were the same
arguments rejected by the Court and the First Department on summary judgment Quattro then
filed a false Note of Issue and Cert1ﬁcate of Read1ness that falsely certified that all requlred |
d1scovery had occurred and that the case was ready for trial. (See Note of Issue and Cert1ﬁcate
of Readiness dated February 4, 2019, Zimmer Aff. Ex. F.) | |

ThlS gamblt required Raklb to make a motlon to strike the Note of Issue and Certificate
~of. Readmess by order to show cause.! (See Notice of Mot1on dated February 22, 2019 Z1mmer
: Aff Ex.G.) In oppos1t10n to the motion to str1ke Quattro agam argued that Raklb had admitted
that the value of quattro was zero and that no discovery was required on damages, citing the
_ same statements piresented to the First Department. (Compare Quattro Memorandum of Law in
opposition to mot‘ihn to strike Note of Issue dated March 4, 2019, Zimmer Aff Ex. H, at 2-5 with

- Zimmer Aff. Ex. B-at 51.) Rakib submitted affidavit testimony explaining that he had never

1 This resulted in a delay from February 22,2019 when the motion to strike was ﬁled and April 11, 2020
when the Court struck the Note of Issue and Certificate of Readiness.
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opined that the valiue of Quattro was zero atany.time. (See Rakib Replyt Afﬁdavit in further
~support of motionito strike Note of Issue and Certiﬁcateof Readiness, dated March 8, 2019,

Zimmer Aff, Ex. KK.) At oral argument on Rakib’.s motion to strike ,Quattro made the same

argument rejected ?by the First Department — that Rakib had “admitted” that the value of Quattro

was zero. Quattro;’s counsel stated that “I think our preference would be :we think this could be
dispoeed of summarlly Jjut on the papers” and “We think the most efficient and reasonable way to
. do that, given his ;dmissions, . .istodo :it As_ummar_vilyvk through 'maybe a seeond summary '
judgment motion or some sort of summary proceeding.”, (See Transcrint of proceedings of April
1 l; 2019, ZimmerlAff. Ex. L at 15 (empllasis- added).) The Court flatly rejected this argument' a
again, struck thejfétlse,Note of Issue and Certificate of Readivne'ss‘and ordered that diécover;r
. | L . , _ o RV
occur and then a tnial be held on the issue of damages. In doing s_o, the Court.speciﬁcally stated
tlrat “[i]t’s not going tobea summary judgment motion” and that “‘[y]ou have to- get the
documents into evldence‘. You have to have a w‘itnessz.’r’ (See Zimmer Aff. Ex. I at 16.) And of |
course, Rakib is_entitled to do the same at trial. The Court also recognized that Rakib’s ’prior
~ statements would be only “one piece of evidence.”2 (See Zimmer Aff. Ex. Lat 21.) Thls was the
seéond time thistlourt rejected Quattro’s argument and the tht’rd time it was e)rpressly rejected.
In fact, Rakib has explamed that the value of the Spectrum nghts is not indicative of the Value
of Quattro asa whole (See Zimmer Aff. Ex. KK Raklb Afﬁrmatwe Trial Test1mony Afﬁdav1t
dated January 29 2020 Zlmmer Aff. Ex LL)
D1scovery occurred on the issue of da.mages over a period of approx1mate1y six months

~ and Quattro ﬁled another Note of Issue and Cert1ﬁcate of Readmess on November 15, 2019.

(See Note of Issue and Certificate of Readiness dated November 15, 2019, Zimmer Aff. Ex. J.)

2 The Court also noted that if Quattro wanted to request an adverse inference based on Rak1b’s statement it -
would be required to make a pre-trial motion. (Transcrlpt at21.) Quattro d1d not do 80.

g
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~During discovery QUattr‘o produced accounting materials evide}ncing that at the relevant time-
Quattro’s own boohs and records recorded a value of the company ot' ‘$1 6,151,840 (which would
| ‘make the value of .the 59% membership interest Rakrb eontracted.to purchase for $7,500,00’0
worth $9~,529,836 at the relevant time) an\d thathuattro represented to the United States I.nternal :
Revenue Ser\'/ice and Department of the Treasury that Quattro had a value of $~1 5;479,227 (which ’
would make the .va§1ue of the 59% membership inter,est Rakib contracted to purchase for
’$7,50“0,'000_ worth $9,529,836 at the relevant time). (See Affirmative Trial Testimony Afﬁdavit N
' . of Micha’el J .vGarihaldi dated January 31, 2020 (the “Garibaldi Aff.”), Zimmer Aff. Ex. K, 17; |
| 21;33-34.) Quatrd also produced other rnaterials that indicate that the value of the membership
interest Rakib contracted to purchase through the Transaetion Agreement had a value in excess
. of the $7,500, OOO purchase price. (See Zlmmer Aff. Ex. K 91 36-52.)
A trial was scheduled for February 18, 2020. (See Conference Order dated October 28,
2019, Zlmmer Aff. Ex. L.) However, the tr1al was stayed by the First Department until Rakib’s
h snmmary judgment appeal was decrded sothatthe issues to be tried‘.wou:ld be'clear when the trial
oceurred. (See Decision of First Department entered February 10, 2020, Zimmer Aff. Ex. M.)
; The appeal was deeided on March 17, 2020. (See Decision and Order dated March 17, 2020, |
Zimmer Aff. Ex. N) Quattro did not file a Notice of Entry of the appellate decision until May 7,
2020 and the First Department stay therefore remained in effect by virtue olf CPLR 5519(c) nntil
May 12, 2020. (See Notice of Entry dated'May 7, 2020, Zimmer AfF. Ex. O.) By that time, the
New York State _cdurts had been closed by order of Governor Cuomo due to the Covid-19
pandemie for almost two months. |
The Court ;already ordered that there would be no further surnmary judgment motions

(see Zimmer Aff. Ex. 1 at 16) and the Court’s Preliminary Conference Order dated November 14, |

8
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/ } 2017}providedthat any summary judgment motions were to be ﬂled no later than 30k days of the
. »ﬁling of the Note of Issue (Which Was December 15, 20195 (See Preliminary Conference Order
o dated November 14,2017, Zrmmer Aff Ex. P; Note of Issue) In any event, per CPLR 3212, the'

. last time that such a motion could have been ﬁled Was one hundred twenty (120) days- after the
: »’_Note of IsSue was filed (Which was March 15 ~2020). N.Y. C.P.L.R. 3212(a). Both of those
3 dates occurred before the Courts were closed due to Covid-19 on March 22,2020.
Moreover as set forth supra the ev1dence produced by Quattro during discovery created
& new issues of fact concerning Quattro’s 'value thatwould have in the.rnselves»pre'cluded summary
: judgment and required a trial on damages ‘(see» Zimmer Aff. Ex. K), especially since this Court |
~ had already;ruled on tivo separate occasions that there were factual disputes requiring trial even
before discovery was had and the First Department had already made the sameruling, for atotal
g of three _formal.rulings that a trial was requiredon the issue of damages even.before these
‘ ad;ditional materials were produced in discovery. |
During atelephonic status conference on June 12, 20‘20 Quattro again requested that the

~ trial be conducted “on the papers” but the Court ordered, over Rakib’s strenuous objection, that

= i

the parties participate ina remote trial via Skype Business and ordered the parties to inform the
Court byJuly 2, 2020 Whether they wanted to begin the trial on July 27 or August, 3, 2020. (Seé |
Status Conference Crder dated. June 12, 2020, Zimmer Aff, Ex -Q')/ The §tatus Conference

‘ Order‘s‘peciﬁcally ruled that “Plaintiff’s request to conduct the trial onthe papers is denied in the
absence of Plaintiff’s (sic) consen ,’f d) This 'wasthe third.time the Court rejected'Quattro’s
request that-the issue of damages be decided ‘on the | papers’ and the fourth time the request had
been 1€] ected in total 1nclud1ng the First Department’s afﬂrmance of the Court’s summary |

i

judgment decision.

o . 9
AR f 12 of 27



[FTCED._NEW YORK COUNTY CLERK 08/ 1972020 09: 42 Py ~ !NDEX NO 651555/2017

NYSCEF DOC. NO~ 192 ‘ o RECEI VED NYSCEF: 08/ 19/ 2020

NOTHING has ch.a.nged since that time. The pandernio hés continued to preclude in
perSon trials, but that is neither Rakib’s fault or unique to this case '(or this Court or, essentiaily,
to Planet Earth).

In a letter dated July 1, 2020 Rakib reiterated his obj eotions toa remote trial and
ihformed the Court that he had filed a Notice of Appeai of the Court’s Order orderirlg ‘a remote
trial. (See Letter dated July 1, 2020 from Gregory Zimmer,‘Esq.,’ Zimmer Aff, Ex. R.) In
response, by letter dated July 1, 2020 Quattro reciuested that the Court continue to order the
remote trial or, in the alternative, that the Court “determine the amount of damages on the

. papers, which may be appropriate given Rakib’s sworn statements about the value of Quattro —
' the only issue in ‘dispute.”” (See Letter dated July 1, 2020 from Jess:e- T. Conan, Esq., Zimnier
| Aff. Ex. S.) This was the exact same argument made by Quattro and rejected by this Court and
the First Depurtment Sfour times. Yet, remarkably, in an order dated July 2, ’202,0 in Which the
Court rescinded its order requiring ’Rakib to participate in a remote trial against his W.ill, the |
Court-inexplicably stated that “considering the ageof this case and its procedural p'osture, the
.Court will entertain, plaintiff’s request to determine the amount of damages or1 the papers.” (See
| | Order dated July 2, 2029, Zimmer Aff. Ex. T.) The Court’s invitation to Quattro to make its
four-time rejected argument again, combined with the Court’vs prior, how-reecinded order
compellirrg Ratkib to participate in a remote trial which the Court ultimately aokhowledged it had /
no authority to do raises grave concerns regarding the fairness ‘of the process; |
II.  THERE IS NO SUCH THING AS A TRIAL “ON THE PAPERS”
This case has already gone through all of the pre-trial procedures required by the CPLR

~and the Court’s rules. Affirmative testimony has been subrmtted by affidavit pursuant to the |

Court’s rules for bench trrais This case is already at trial. The only conceivabie reason that the

Court may be considering depriving Rakib his rights by cuttrng the trial short is the Covid- 19

10
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- ,pandem1c However the pandem1c is ne1ther unlque to this ¢ case, nor attr1butable to any fault of
: Rak1b even Quattro has not yet attempted to blame Rak1b for the pandem1c though it would
g 'not be surpr1s1ng 1f that may be patt of their next effort to c1rcumvent tr1al in th1s case: There
: s1mp1y is no such thing as a “tr1a1 on the papers and there is absolutely no authorlty for the
i Court to conduct one in this case None of the cases c1ted by Quattro prov1de ay support for the
| ‘Court’s -invitation to Quattro to move for a determ1nat1on. ‘on the 'papers and.none{supportﬁ |
'_ Quattro s request that the Court do so ' | | |
- In the first instance it is cr1t1ca1 1o note that neither Quattro nor the Court have c1ted to a.
smgle authorlty for even the ex1stence ofa procedure resembllng a “tr1a1 on the papers Ey'ery L
5 case that Quattro c1tes is.an appellate dec1s1on cons1der1ng a tr1al court grant or. den1a1 of
: summary Judgment. The standards they .crte relate to sum'mary judgment.: The rulmgs theycite
: .relate tosummary Jjudgment. Hovaever', the 'summary judgment stage ‘has 'long since paSSed in.
th1s act1on “and Quattro made its same arguments on summary Judgment and lost in a dec1s1on of '
this Court rulmg that a trlal on damages is necessary That rullng was afflrmed by the F irst ~
| Department -desp1teQuattro s argument there that no trial Was necessary because Rak1b’:had
., adm1tted that the Value of Quattro was zero. If damages were approprlate ‘on the papers ” they
' yvould have been avallable on summary Judgment—i they were noz‘ A trial is necessary on the |
. issue of damages and, 1n fact the trial has already commenced Quattro the plamtlff with the o
: burden of proof has submltted its afflrmatlve tr1al ev1dence via afﬁdav1t Ral<1b has not yet had |

, 'the-opportumty to cross-examine Quattro’ s w1tnesses or to put on rebuttal ev1dence; )

5o Although the Court’s rules requ1red Rakrb to tender his “afﬁrmatwe trial test1mony via afﬁdav1t Raklb is
. thé defendant in this action and he has no burden to'put on any evidence (even if he does cross-examine Quattro’s
‘witnesses). Thus, while Rakib complied with the Court’s rules “by: submitting ev1dence ‘showing that under Quattro’s
damages theory he is not liable to Quattro for any amount of damages those submlss1ons do not resemble or . '
“substitute for his right to cross-examine Quattro’s witnesses or to introduce rebuttal evidence or testimony at trial.
- There simply is no basis to end a trial in favor of the plaintiff : after the plaintiff has attempted to present. its prima
- facze case and the- defendant has not yet been allowed to cross examine the pla1nt1ff’s witnesses or present his own

A1
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- The sheer audacity of Quattro in citing appeliate cases 'afﬁrming or modifying:Summary
| judgment rulings on appeal is remark‘able, This Court_ dehied Quattro’s summary j udg'ment
: motiOn with respect to-damages and ruled that a trial is re‘quired on damages.k Quattro did not-
appeal the Court’s decision and it did not notice a Crossfappeal~ of the Court’s denial of summarv
: _] udgment on damages, or the Court’s ruling that a trial was required. And even though. Quattro
waived any obj ections to the Court s dec1s1on by fa111ng to do so-it stlll argued in its brief to the
‘FII’S'[ Department that the First Department should reverse the Court s den1a1 of summary
‘ Judgment on damages. That argument was rejected by the First Department when it afﬁrmed the
 Court’s summary judgment ruling in its entirety, including the C_ourt’s ruling thatja_trial is
required on damages. That ruling is the law of the case and cannot be disturbed at this point,
especially after the trial has etfectively, already commenced. | k
Even leaving aside the obvious fact that Quattrocites appellate cases awarding summary |
» judgment'»on damages when italready lost summary judgment on damages both in this Court-and
~the First Department', the cases cited by Quattro do not resemble thecircumstances in this ease.
, In this case / under Quattro’s theoryvof damages the measure of damages if any, is the difference
- between the purchase prlce contracted between Quattro and Raklb for an approx1mately 59%
. bmembersh1p 1nterest in Quattro and the actual value of the membershlp interest in November
2015 when the Transactlon Agreement _\contemplated a_clos1ng, of the tranSactlon. There is no
dispute !that the contract price to be paid by Rakib under the Transaction Agreement was
$v7,50(),'0()'(); HoWever,:there is a very real dispute (and has be’en since the summary-judgment |
stage) betWeen Rakib and Quattro concerning the actual valu\eof the membership interest in

November 2015. In'fact, there 1s a very real dispute between the value Quattro argues for now

cage. Neither the Court nor Quattro cite to any such authorlty Yet that is the process the Court has 1nv1ted Quattro
to request in this case. ;
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|

(zero or less) and the actual values Quattro represented to its auditors and to United States tax
autherivtiee under pena}lty» of perjury, each of which were in excess of the $7,SOQ,OOO purchase “
- price.‘ There is also e very real dispute between the value Quattro argues for and the result lovf a
| discounted cash flow valuation prepared based on information Quattro providedtoprospective
inVestors in 2015 (which was produced in discovery). -
~In sharp contrast to this cese; in Ahlstrem Mach. v. Associated‘Airﬁfezight, Inc., 251
A.D.2d 852 (3d Dep’t 1998) the Third Departnient considered an appeal by the ’defendant- ofa
triai court’s award of summary judgment on liability and a cress appeal by the ‘plaintiff of the:
trialv court’s denial of summary judgment on damages. The Coui"t’s ruling in this case that the
' damages issue could not be decided “on the papers” through summary judgment has aiready -
been afﬁrmed by the First Department.. Hewever, that is not the only di‘stinction between
Ahlstrom and this case. Ahlstrom involved a claim for “cover” darnages by a piaintiff who
~contracted for the shipment of equipment by the defendant, who did not perform. The plaintiff
obtained replacement shipping services (i.e., “‘cover”) from another caririer at a higher price. The
plaintiff eought damages in the amount of the difference between the bundisputed shipment price
agreed to in the contract between plaintiff and defendant and the undisputed éhipping price
actually p’aid to the substitute carrier. The trialp court rule'd that there were issues ot‘ fact as te the
reasonableness Qf the substituteshipping costs paid by the plaintiff, but the Third Departrnent
‘held that “nothing in the tecord before us or in defendants’ brief disputes the reasonableness of
 the damages requested by plaintiff.”” /d. at 844. | In other words, not only were the two figures

that Were to be netted to determine damages undisputed; the defendant in Ahlstrom had waived
2 : : _

its objection to the amount of damages, which was otherwise undisputed. J
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C.T. Chems. (U.S.A.) v. Vinmar Imper 588 N.Y.S.Qd 1 (1st Dep’t.l992) did,not even
. discuss damages and there is absolutely no 1nd1cat10n that there was any d1spute about the
amount of damages in that case. Aga1n both this Court and the First Department ruled that there

- are genume issues of fact with respect to damages that require a trial even before discovery '

: occurred :
Frzedlander Org., LLC v Akintayo Abzmbola Ayormde 94 A. D 3d 693 (2d Dep t 2012)
, simply afﬁ_rmed anorder granting a plaintrff summary. j_udgment on 11ab1hty and damages where | |
| the trial court had aWarded summary judgment and the..defendant failed toraise triable issues of |
¢ fact. ‘Again,' it is unclear what part of the prior summary judgment broceedings Quattro does not
'u'nderstand Quattro made a motion for summary judgment on -both liability and damages. After/ |
briefing and oral argument, the Court granted summary judgment on llabihty and denied 1t on
darages. The Flrst )epartment affi rmed both aspects of that decisron ‘The Court made it
crystal clear to Quattro at the hearing on Rakib’s successful motion to strike the false and
_ misleading Note of Issue and Certiﬁcate of Readiness filed by Quattrothat,a trial on damages is
required and “[i]t’s not going to be a summary judgment motion.” DiscOvery has occurred, the
second Note of Issue and Certiﬁcate of Readmess have been ﬁled the deadline for summary
‘ judgment motions (even if the Court had not ruled that no additional motions were allowed) has
| long since passed, the parties haye complied with the Court’s pre-trial procedures and the trial'
‘has effectiyely already :comnwnced through the submission,of affirmative tr’ial testimony via
‘ afﬁdavit pursuant to the Court’s rules for‘bench trials. The summary judgment stage of this case

is over. The Court has already ruled on several occasions that at trial is required. There is no

authority to conduct a trial “on the papers” and the Court has already ruled that evenifsucha

14 B
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‘ ; priocedure kdi‘d exist* it could not be imposed on Rakib without his cOnsent—. and he does not _
- consent.
, III.; QUATTRO’S EFFORT TO UNFAIRLY PREJUDICE RAKIB BY

ESSENTIALLY SUBMITTING A POST-TRIAL BRIEF BEFORE THE
TRIAL HAS CONCLUDED IS INAPPROPRIATE AND UNAVAILING’

In another auda01ous gamblt Quattro argues that a tr1a1 is not required because its own
witnesses’ test1mony and its own. ev1dence (wh1ch Rakib has. not had the opportunlty to cross o
* examine or rebut) should prevail w1thout a tr1a1 It is not clear what part of the concept ofa
“trial” Quattro does not understand If the rule were that a plaintlff after presenting 1ts ev1dence '
could simply declare V1ctory, deprive the defendant a fair opportunity to challenge the evidence
~and presenthis own at trial, and ha\re that,declaration ratified by the Court, then the centuries'-old.-
hlackletter law of summary judgment and trial would be eviscerated Fortunately for our
| g | repubhc and for Rakib — unquestionable pr1n01p1es of Anglo Saxon Justice still apply in the |
New York State Supreme Court (at least out51de this case).
On summary judgment Quattro dtd not submit prima facie evidencethat it was entitled to
: damages in any amount. And even when it did submit‘evidence its réply vpapers the Court
denied its motion with respect to damages and ruled that a trial on damages was required. The
| i ‘, First Department afﬁrmed the ruling and there isv no doubt that a trial is required. Thatisthe'law
of the case. ) ' | b | k\:
Now Quattro argues that because it subm1tted ev1dence supportmg its claim in its tr1a1
afﬁdav1ts the Court should deny Rakib his r1ght to: trial and award Quattro damages That is not

i how 1t works. There is no authority for such a process. And there is no author1ty for the Court to

~ impose any process on Rakib other than a fair trial. Again, the fact that Quattro cites only to

4 ‘Of course, parties and-the Court can always voluntarily. agree to procedures other than those- that the parties
" are entitled to by law. That is not the case here

. 15 ,
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summary judgment cases in a case where sﬁmméry judgment ondamége_s was d'enied and
afﬁnﬁed by the Firét Department, Wherev_c‘ii-scovery on damages was erdered, where the Court
made clear that no. further summary judgment mqtions would be considered, i;vhellre the time to
ﬁie a surhmary judgment under the CPLR has long since» pasSed; Where pre—tfial, proceedings
ha\}e cloeeq, where trial has already commenced, where Rakib has already submitted trial
evidence raising factual disputesvabouty the relevant issues (even thouéﬁ he was "required to do SO
W.ithout’havir‘.)gvheard or seen Quattro’s testimony or evidenc‘e) apd where tri‘al is effeCtiQely o
adjourned in the middle of Quattro’s e'ase iﬁ chief due te a worldwide pandemic makes clear just
how absurd it is to be having this debate at this time. | |
o - Moreover, .' contrary to Quaﬁro ’s repeatedly—rej ected argument, Rakib has never
“admitte(r’i”ithat the value of Quattro was zefo iﬁ November 2015. In fact, Rakib hashever stated
a vaiue ef Quattro at any time. Rather, Rakib made counterclaims and eubmis'sions to the Court
concerning the value of a set of Spectrumy Rights that were a majof asset of e Single opefatjﬁg |
subsidiar}; of Quattro. Quattro argued on suin‘mary judgment that the:Court could award
damages without a trial and that argument Wa‘svrej ected by both this"Court and theFirs_tv
Department. (See Zimmer Aff. Ex. B at 51 J) Whenf Rakib moved to strikethe false Nete of
i‘ssue and Certificate of Readiness filed by Quattro, Quattro cited the_exact 'same statements by
Rakib _i‘flvsupport of its arglﬁnent that discovery was not ’necessary._ as it eivtee' here. (See Quattro
Memorandum of Law in opposition to motien to> strike Note of Issue and Certificate of '
~ Readiness dated March 4; 2019, Zimmer Aff. Ex. U, at 2.) Rakib,expliained‘ that neﬁe of the -
_sta‘eements stated that Quattro had a value’bf zero‘i’n‘kNovember 201 5, the relevant time .period.‘
(See Zimmer Aff. Ex. KK.)k This Cqurt rejectedﬁ the argumeﬁt aéain and ordered discovery on

the issue of damages ahead of the trial. it already ruled was required. (See Zimmer Aff. Ex. I.) It
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is absurd for Quattro to raise th1s same argument agaln now that d1scovery has occurred and the ‘ I

o ;partres have submltted dlametrlcally oppos1ng afﬁrmatlve trral testr‘mony and evrdence (albert i

’v w1thout Raklb the defendant havmg had the chance to respond to or cross-examme Quattro s
5 }" '_eV1dence or. present his rebuttal case) It would be even more absurd for the Court to

N countenance the gamblt ‘And for the Court to reverse three prlor de01s10ns and to counterrnand

L ~one of the F irst Department that a tr1a1 is requrred and halt a tr1al before Rakrb has had the o :

. ¥ chance o cross examine Quattro 'S wnnesses and ev1dence due to the occurrence of a world Wlde SN
. :,pandemlc that has had no drfferent effect on th1s Court thls case or the partles 10 thlS actlon than _
1t has had on the rest of the planet would be 1nexcusable e e |
| It rs even more ironic that Quattro goes on to atternpt to dlscredlt Rakrb’s trral evrdence
w1thout trlal Th1s is. not a procedure avallable under New York law or the CPLR
Quattro seeks to challenge Rakrb’s expert’s quallﬁcatrons, but th1s is a process avarlable : R
- only at: tr1al and in any event the1r efforts to challenge the ab111ty of a bus1ness valuatlon expert
b who has been admltted as an expert in dozens of cases in state and federal court on the ba31s of
.an: argument (whlch the expert has not had a. chance to address) that he lacks experlence 1n a-
1 -spec1fic country or 1ndustry defies loglc and there is no authonty for the1r challenge as
' -fevrdenced by the fac that none is 01ted by Quattro Quattro also focuses ona smgle aspect of
E : Rak1b?_s expert’s 0p1mon a drscounted c_ash flow analys1s prepared :us1ng materrals that Quattro -
‘ _.:-was provrdmg to prospectlve 1nvestors at the exact t1me that the relevant value of Quattro must - o
'. _be calculated for purposes of Quattro S damages theory Quattro completely om1ts any ment1onv |
- .,,of 1ts own aud1ted ﬁnanmal statements and its tax retums that were filed under penalty of .
perjury, both of which Rakrb’s expert also relres upon In fact Rakrb’s expert has already

e presented ev1dence and affirmat:lve tr1al testlmony (m afﬁdav1t form) that at the relevant tnne
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| Quatlro s-own books and records recorded a value of the company of $16 151 840 (whlch would
: make the Value of the 59% membershlp 1nterest Rak1b contracted 10 purchase for $7, SOO OOO '
| {Vworth $9, 529 836 at the relevant t1me) and that Quattro represented to the Umted States Internal
Revenue Serv1ce and Department of the Treasury that Quattro had a Value of $1 5 479 227 (whrch
would make the Value of the 59% membersh1p 1nterest Rak1b contracted to purchase for : | )
{C$7 500 OOO worth $9 529 836 at the relevant tlme) (See Zlmmer Aff Ex K 1[1] 17 21 33 34, )
Quattro argues that Rak1b “[f]lled [s]wom [s]tatements [t]hat Quattro [w]as
: | : [w]orthless’” and “1s [e]stopped [f]rom [u]smg a [t]r1al to [c]ontradlct [h]1$ [p]rlor [s]worn , g |
oo .[s]tatements However Quattro has paraded out. the same statements by Raklb concernmg the
‘: value of the Spectrum R1ghts and made the same argument that Rak1b’s pnor statements
g _._‘ “admltted” that Quattro had a value of zero in support of 1ts summary Judgment mot1on and in .’
- ':Voppos1t10n to Raklb’s motlon to strlke the Note of Issue and Certlﬁcate of Mer1t Those
,arguments were rej ected by the Court in the context of Quattro s summary Judgment motion and L : ‘_.' '
k the dec1s1on was afﬁrmed on appeal by the Flrst Department Those same arguments were
o .Ii : jreJected by the Court when it struck the false Note of Issue and Certlﬁcate of Readlness and
. :ordered that d1scovery and a trlal on damages occur. In dorng so, the Court emphas1zed that
| Raklb’s prlor statements were srmply one p1ece of ev1dence” that Quattro could present at tr1a1
and that the issue of damages requ1red and would be determrned ata trral “[1]t’s not going to be '
. a summary Judgment mot1on > (See Zlmmer Aﬁ Ex Iat 16 21 J The Court expressly reJected :
" the argument that a trial could be conducted on the papers” w1thout Rak1b’s consent in 1ts order . :
% . -’1mproper1y ordenng Rak1b to partlc1pate ina remote tnal (See Zlmmer Aff Ex. Q ) And the -

4 _‘ Court 1mpl1c1tly reJected the argument that damages could be determrned based on any alleged ; b

S : "‘admi_ss1o by Raklb oron any basis other than a hve 1n person trral when it ﬁnally
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acknowledged that Rakib could not be Ffor_ced to participate ina r_emotetrialyia Skype' for
Business : (See Zimmer Aff. Ex. T.) This issue, like all others raised by Quattro, has\been
. de01ded against Quattro Sour times already by thls Court and the F1rst Department.
IV.  RAKIB HAS THE RIGHT TO PRESENT EXPERT EVIDENCE AT TRIAL
It is beyond ironic that Quattro argues that Rakib’s “[¢c] annot [u]se [h]1sr [p]aid [o]plnlon _
,‘[e]xpert to [r]aise an [i]ssue of [flact.” As set forth above ad nauseum, Quattro had already |
made and lost the argument that there are no issues. of fact withre,spect to damages on three
separate occasions- before Rakib presented expert witness testimony and opinions., F irst,fin ‘
connection with its summary judgment motion*which the Court denied on the issue of damages | ‘k
and.ordered atrial. Second, on appeal to the First Departrnent Which afﬁrine_d this Co