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INTRODUCTION'

This is the memorandum of the plaintiff, Quattro Parent LLC (“Quattro”), in support of
its motion for a judgment awarding damages in the amount of $7.5 million against the defendant,
Zaki Rakib (“Rakib”). There is no dispute that Rakib breached the contract with Quattro that
required him to pay Quattro $7.5 million in exchange for shares of Quattro: this Court so ruled
on summary judgment, Quattro Parent LLC v. Zaki Rakib, Index No. 651555/2017 (N.Y. Sup.
Ct. Jan. 23, 2019) (Masley J.) (Decision & Order) (Conan Aff., Ex. A), which ruling was
affirmed on appeal by the First Department, Quattro Parent LLC v. Rakib, 181 A.D.3d 518 (1st
Dep’t 2020) (Conan Aff., Exhibit B).> Nor is there any factual dispute about the amount of
damages that flow from that breach -- Rakib has admitted the amount in sworn representations to
the Court. The Court should not permit him to demand a trial simply so that he can change his

testimony.

In Point I, below, we show that New York courts award damages without a fact hearing
when the measure of damages is clear and there are no material factual disputes. In Point II, we

show that the measure of damages in this case is clear and the facts are not in dispute.

! References to the “Conan Aff?” refer to the affirmation of Jesse T. Conan, dated July 31, 2020. References to the
“Summons and Complaint” refer to Quattro’s summons and complaint, dated March 24, 2017 (Conan Aff., Ex. C).
References to the “Counterclaim” refer to Rakib’s counterclaims, dated October 6, 2017 (Conan Aff., Ex. D).
References to the “JHW Trial Aff.” refer to the direct testimony affidavit of Joshua Ho-Walker, dated January 31,
2020 (Conan Aff., Ex. E). References to “JHW Supp. Aff.” refer to the supplementary affidavit of Joshua Ho-
Walker, dated July 31, 2020, collecting and authenticating exhibits referenced in the JHW Trial Aff. References to
the “JHW Aff.” refer to the affidavit of Joshua Ho-Walker submitted in support of Quattro’s summary judgment
motion, dated February 22, 2018 (JHW Supp. Aff-, Ex. B). References to “Rakib Aff. I’ refer to the first affidavit of
Rakib, submitted in opposition to Quattro’s summary judgment motion, dated March 21, 2018 (Conan Aff., Ex. F).
References to “Rakib Aff. II” refer to the second affidavit of Rakib, submitted in opposition to Quattro’s summary
judgment motion, dated May 11, 2018 (Conan Aff., Ex. G). References to “Rakib Trial Aff.” refer to the affidavit of
Rakib, dated January 29, 2020 (Conan Aff., Ex. H). References to “Rakib Dep.” refer to Rakib’s deposition
transcript, dated August 9, 2019 (Conan Aff., Ex. I). References to “MJG Aff.” refer to the affidavit of Michael J.
Garibaldi, dated January 31, 2020, with exhibit (Conan Aff., Ex. J).

2 Rakib was required to make the payment five business days after approval of the transaction by the Agencia
Nacional de Telecomunicacoes of the Federative Republic of Brazil (“Anatel”), which occurred on November 3,
2015. Quattro Parent LLC v. Zaki Rakib, Index No. 651555/2017, at p.6 (N.Y. Sup. Ct. Jan. 23, 2019) (Masley J.)
(Decision & Order) (Conan Aff., Ex. A). His breach thus occurred on November 10, 2015. See id. at pp.6-7.

1
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Specifically, Points II(A), (B), (C) establish that the measure of damages in New York is the
difference between the contract price of the Quattro shares and the fair market value of those
shares at the time of breach; the contract price is indisputably $7.5 million; and there is no
dispute over the value of the shares at the time of breach because Quattro and Rakib have already
represented to the Court that it was zero. In Points II(D) and (E), we anticipate Rakib’s
argument that he is entitled to renounce his representations that the value was zero. As we show,

he is not; nor can he pay an expert with no knowledge of the relevant industry or market to do so.

Quattro filed this contract action nearly three and half years ago. Summons and
Complaint, at 1, 4 (Conan Aff., Ex. C). More than 18 months ago, this Court ruled that Rakib
breached his promise to pay Quattro $7.5 million. Quattro Parent LLC v. Zaki Rakib, Index No.
651555/2017, at pp. 6-7, p.9 (N.Y. Sup. Ct. Jan. 23, 2019) (Masley J.) (Decision & Order)
(Conan Aff., Ex. A). Since then, Rakib has exploited every rule and circumstance to avoid a final
reckoning of the damages. But it is time to end this case. There are no more facts to be
uncovered, no more defenses to raise. Quattro respectfully requests that the Court enter a

judgment of $7.5 million, plus interest.

ARGUMENT AND FACTS

I. NEW YORK LAW DOES NOT REQUIRE A FACTUAL HEARING
WHERE THE MEASURE OF DAMAGES IS CLEAR AND THERE ARE NO
MATERIAL FACTS IN DISPUTE

New York permits courts to award damages without a hearing where (a) the legal
measure of damages is clear and (b) there is no plausible factual dispute that bears on the
question. The legal standard is the one generally applied on summary judgment, where

damages are routinely awarded. For instance, in Ahlstrom Machinery Inc. v. Associated
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Airfreight Inc., 251 A.D.2d 852 (3d Dep’t 1998), the appellate court awarded damages on
summary judgment where the defendant breached a contract by failing to supply the
promised product. Ahlstrom, 251 A.D.2d at 854. The appellate court fixed damages,
without requiring a trial, as the difference between the price the defendant promised and the
ultimate price the plaintiff had to pay to purchase the product from a third party after the
breach: “nothing in the record before us or in defendants’ brief disputes the reasonableness
of the damages requested by plaintiff, which was the $75,228.60 difference between the
price originally promised and the price ultimately charged.” Id.; see also C.T. Chems.
(U.S.A.) v. Vinmar Impex, 184 A.D.2d 441, 442 (1st Dep’t 1992), aff'd sub nom. CT
Chems. (U.S.A.), Inc. v. Vinmar Impex, Inc., 81 N.Y.2d 174, 613 N.E.2d 159 (1993)
(reversing trial court and awarding $510,000 in damages on summary judgment where no
material dispute on the facts underlying damages inquiry); Friedlander Org., LLC v
Ayorinde, 94 A.D.3d 693, 695 (2d Dep’t 2012) (affirming summary judgment damages
award of $1,710,000 to plaintiff because defendant “failed to raise a triable issue of fact as
to the plaintiff's entitlement to damages in that amount”).?

II. NO TRIAL IS REQUIRED HERE BECAUSE THE MEASURE OF

DAMAGES IS CLEAR AND THERE ARE NO MATERIAL FACTS IN
DISPUTE

A. The Measure of Quattro’s Damages Is Clear: The Price of the Quattro
Shares Minus the Value of the Shares at the Time of Breach

3 In general, a plaintiff needs to show only a “stable foundation for a reasonable estimate” of damages, Tractebel
Energy Mktg., Inc. v. AEP Power Mktg, Inc., 487 F.3d 89, 110 (2d Cir. 2007), which may require a court to engage
in “some improvisation,” Entis v. Atl. Wire & Cable Corp., 335 F.2d 759, 763 (2d Cir. 1964); see Trainum v.
Rockwell Collins, Inc., 765 F. App’x 514, 517 (2d Cir. 2019) (““New York courts have significant flexibility in
estimating general damages once the fact of liability is established’”) (citation omitted). A party, such as Rakib,
“who has caused the loss may not insist on theoretical perfection.” Entis, 335 F.2d at 763. The “burden of
uncertainty as to the amount of damage is upon the wrongdoer” -- that is, Rakib. Contemporary Mission, Inc. v.
Famous Music Corp., 557 F.2d 918, 926 (2d Cir. 1977).
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New York has a well-established formula to measure the damages Rakib must pay: the
difference between the price he promised to pay for the shares and the value of those shares at
the time of breach. Emposimato v. CIFC Acquisition Corp., 89 A.D.3d 418, 421 (1st Dep’t

(113

2001) (damages for breach of stock purchase agreement is “‘the difference between the agreed
price of the shares and the fair market value at the time of the breach’”’) (citation omitted); N.Y.

U.C.C. Law § 2-708 (McKinney 2019).*

The key to determining fair market value is the amount a knowledgeable investor would
pay for the shares -- “what knowledgeable investors anticipated the future conditions and
performance would be at the time of the breach.” Aroneck v Atkin, No. 731, 90 A.D.2d 966, 967
(4th Dep’t 1982). In Aroneck, for instance, the court found that the value of the shares was zero

(like it is here) and, accordingly, affirmed the trial court’s award of 100% of the share price. Id.

B. There Is No Fact Dispute Over the First Damages Factor -- the Price
Rakib Promised To Pay for the Shares

It is undisputed that the contract price was $7.5 million. See Quattro Parent LLC v.
Rakib, 160 A.D.3d 478, 478 (1st Dep’t 2018) (Rakib “never made the $7,500,000 payment
required by the terms of the parties’ agreement™). Thus, there is no need for a trial on the
first factor of the damages test.

C. There Is No Fact Dispute Over the Second Damages Factor -- the Value
of the Shares

The fair market value of the shares is equally certain: zero. Quattro’s witnesses show it,

the documents show it, and -- most importantly -- Rakib admits it. He told the Court in sworn

* The formula makes sense because, in theory, a plaintiff’s damages are mitigated by the value of the shares it
continues to hold after the breach.

4
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testimony that they were “worthless” at the time of his breach. He cannot now demand a trial so

that he can contradict himself.

1. Quattro’s Evidence Shows That the Shares Had No Value

Through the trial affidavit of Joshua Ho-Walker (and a supplementary affidavit collecting
and authenticating relevant exhibits), Quattro demonstrates that the value of the shares was zero
at the time of the breach.” JHW Trial Aff. § 2, 1Y 15-61 (Conan Aff., Ex. E); JHW Supp. Aff.
Ho-Walker is intimately familiar with the value of Quattro. See JHW Trial Aff. 92,9 53 (Conan
Aff., Ex. E). Not only was he a member of Quattro’s board during the relevant period, he is an
experienced investor who served as a principal of the Strategic Investment Group at Soros Fund
Management (“Soros™). Id. 4 1; see id. 9 3-4. Soros, through its private fund Quantum
Strategic Partners (“Quantum”), was Quattro’s largest investor. Id. § 1, qq 11-12. Part of Ho-
Walker’s job was to manage and value the Quattro investment. Id. 2, 9 53.

Ho-Walker makes the following points:

a)  Quattro’s Business Model Was in Shambles and the Company Was
Hemorrhaging Cash.

Quattro’s investors, including defendant Rakib, Quantum, and International Finance
Corporation (“IFC”), invested almost $150 million in Quattro between 2011 and 2014. Id. 4 13;
see id. 19 11-12. The company’s early business plan called for operational deficits in its first few
years as it built its data network and ramped up its operations. Id. q 13. Profits were expected by

the end of 2015. Id. But by June of 2015, the company was in deep trouble: it was still running

> Joshua Ho-Walker has worked in finance for approximately 15 years. See JHW Trial Aff.§ 3 (Conan Aff., Ex. E).
He started out in the investment banking division of Merrill Lynch in 2006. Id. In 2008, he joined the Strategic
Investments Group (“SIG”) of Soros Fund Management LLC (“Soros™). Id. The SIG was responsible for private
equity investments at Soros and Ho-Walker was a principal of the group. Id. 1, § 3. In 2018, Ho-Walker joined
Newlight Partners L.P. (“Newlight”), an independent investment manager that was formed when the SIG completed
its spinout from Soros. Id. Newlight manages a portfolio of direct private equity investments for Soros. Id. 1.
And one such investment is Quattro. Id.

10 of 18
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a monthly operating deficit of approximately $2 million (EBITDA) and there was no prospect of
improvement. Id. § 17; JHW Supp. Aff. 4 8 (Ex. F).

b)  Quattro’s Debt Load Was Unsustainable.

Quattro’s grim operating losses aggravated the financial distress of the group’s heavy
debt load, accounts payables, and capital expenditures. JHW Trial Aff. 4 18-19 (Conan Aff., Ex.
E). By June 2015, the company owed approximately $40 million to its creditors. /d. § 18; JHW
Supp. Aff. 99 (Ex. G), J 11 (Ex. I), J 15 (Ex. M). The situation did not improve over the next
few months. JHW Trial Aff. q 18 (Conan Aff., Ex. E).

¢)  No Investors Were Willing to Pay Any Money for Quattro’s
Shares.

In late 2014, Quattro engaged BTG Pactual and LionTree, two prominent investment
banks, to try to raise additional capital for the business. Id. 9 15. In the first two quarters of
2015, an exhaustive list of nearly 150 potential investors were contacted. Id.; JHW Supp. Aff.
41 (Ex. MM); see JHW Trial Aff. 25 (Conan Aff., Ex. E). Not a single individual or entity
decided to invest. JHW Trial Aff. 9 15 (Conan Aff., Ex. E); see id. 25, 9 30. There simply was
no market for the shares of the company; they could not be sold at any price. See id. q 15; 9 25,9
30. In July, August, and September, the company re-engaged with potential investors and the
strategic companies (major telecommunications companies in Brazil such as Telefonica and Sky
Brazil) who had indicated some level of interest in the past. Id. q 34. All declined to invest or
purchase the company, despite Quattro’s willingness to essentially give the company away for
free. Id. Moreover, after Rakib’s breach, the company continued its efforts to market and sell its
shares or assets in 2016. Id. 9 25, 4 55. Not a single investor was willing to pay anything. See
id. 9 25, 99 55-56. The only concrete offer Quattro eventually received would have required its

original shareholders to provide additional funding and assume certain contingent liabilities of

6
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the company. Id. 49 56-57. In other words, the company’s best and only offer was from an
investor who demanded that the Quattro’s shareholders pay him to take Quattro’s shares. Id.
The fair market value was thus established to be zero. Id. 9 58-60.

d) The Economic Situation in Brazil Had Deteriorated.

2015 marked the beginnings of a major economic contraction in Brazil. Id. § 16. The
recession severely diminished the prospects of the business and functionally eliminated any
prospective market for Quattro’s shares. Id.

€) By June 2015, the Company Concluded That It Was $75-100
Million Short of Breakeven.

Quattro’s dire situation was reviewed at the June 2015 board meeting. Id. 99 20-27. The
minutes reflect the company’s abysmal performance; it was failing in nearly every essential
metric. Id. 99 20-22; JHW Supp. Aff. § 22 (Ex. T). Even with additional investment, drastic
improvements across the board would be required to create a sustainable business. JHW Trial
Aff-q 23 (Conan Aff-, Ex. E). The June 2 board minutes reflect the fact that, in addition to those
improvements, the company would need an infusion of at least $75-100 million simply to break-
even. Id. 9 24.

f)  Lead Investor Soros Valued Quattro at Zero.

Soros’s valuation of its investment in Quattro was marked down to zero on September
30, 2015. Id. 9 54. At that point, the large financial private investment fund saw no prospect of
any return on its hundred million dollar investment. /d. Quattro’s value remains zero today. Id.

Ho-Walker’s affidavit (id. § 2, 9 5, 9 15-60; see JHW Supp. Aff. (for exhibits referenced
in the affidavit)) provides a detailed look at Quattro’s attempt to market its shares as well as the

components of his and Soros’s assessment of Quattro’s value -- zero, including a recitation of
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Quattro’s assets and liabilities. He also notes that there actually was one sale of a small number
of Quattro shares in the late 2015-2016 time period. JHW Trial Aff. q 61 (Conan Aff., Ex. E).
Specifically, in December 2016, three minor shareholders sold their small stake in Quattro to
Quantum for a penny (essentially, zero). Id.; JHW Supp. Aff. 9 28 (Ex. Z). Ho-Walker further
explains that since the company formally began to wind down its operations in December 2016,
Quantum has loaned Quattro over $7.5 million dollars to fund an orderly wind-down of the
business to avoid shareholder liabilities. JHW Trial Aff. 9§ 58 (Conan Aff., Ex. E); JHW Supp.
Aff- 9 17 (Ex. O); 9 19-21 (Exs. Q-S); 9 30-40 (Exs. BB-LL).

Ho-Walker concludes, based on his own personal experience managing Quattro and his
long experience in finance, that “the price at which the shares would change hands between a
willing buyer and a willing seller, with reasonable knowledge of the relevant facts is, at most,
zero.” 1d. 9 60.

2. Rakib Filed Sworn Statements That Quattro Was “Worthless”

Like Ho-Walker, Rakib is a very experienced investor. JHW Aff. 4 40 (JHW Supp. Aff-,

4, Ex. B); see also id. 4 8, 9 41. He knows how to value and evaluate companies. /d. §40. In
sworn statements submitted in this case, before damages were the issue, Rakib expressly
“agree[d]” that Quattro (and thus its shares) were “worthless” unless the company obtained an
additional $75 million in financing, which he conceded would never happen. Rakib Aff. 119 8
(Conan Aff., Ex. G). He emphasized in his filings that “there was no way” for Quattro to obtain
that essential financing. Id. He also swore that Quattro would have “a value of zero” even had
he paid for the Quattro shares. Id. Specifically, he stated:

e “[Ulnless On Telecom could obtain at least $75,000,000 in investment and make

significant improvements in its business model, On Telecom would go out of

business, and Quattro’s interest in On Telecom (even after the $7,500,000
contemplated by the Transaction Agreement was funded to On Telecom) would

8
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be zero. Because On Telecom was Quattro’s only significant asset, if that
occurred, Quattro would be worthless. Because there was no way to obtain
additional investments once it became clear that the Spectrum Rights had no
value, the bridge financing that my contemplated 37,500,000 investment would
have supplied to On Telecom would not have saved On Telecom, and those
Jfunds would be lost and Quattro would have no funds as a result of my
investment and would have a value of zero.” Id. 4 8 (emphasis added).

e “[The $7.5 million investment] would only have funded operations for a matter
of months, and if no additional investments were obtained, then On Telecom
would cease operations and the value of On Telecom, and of Quattro, of which
On Telecom was the sole substantive asset, would be zero.” Id. q 7.

Rakib even explained to the Court why in his view Quattro was worthless. The Spectrum
Rights, Quattro’s main asset, had “little or no value” at the time of the breach. Counterclaim

97 (Conan Aff., Ex. D). He was unequivocal on the point:

e “The stand-alone market value of [Quattro’s] primary asset, the Spectrum Rights,
was nearly zero.” Rakib Aff. 19 50 (Conan Aff-, Ex. F).

e “[TThe intrinsic value of the Spectrum Rights was virtually zero at the time the
Transaction Agreement was being negotiated.” Rakib Aff. 119 16 (Conan Aff-, Ex.
G).

e “It was only after I learned (after the Transaction Agreement was executed) that
the Spectrum Rights were virtually worthless that the investment contemplated by
the Transaction Agreement transformed from ‘risky’ to futile.” Rakib Aff. 1949
(Conan Aff., Ex. F).®

Rakib’s statements were not stray remarks. He directly addressed the value of Quattro at

the time of his breach and decisively declared that it was zero. Between that and Quattro’s

evidence, the Court should find that there is no factual dispute in need of a trial.

6 Rakib held these views at the time of breach; that’s why he refused to honor his promise. His trial affidavit says
that he “learned after the Transaction Agreement was executed but before my investment was required that the
Spectrum Rights were ‘virtually worthless.”” Rakib Trial Aff. § 7 (Conan Aff., Ex. H). (emphasis added) (quoting
Rakib’s own affidavit). At his deposition, he said that he failed to make the $7.5 million payment (i.e., breached the
contract) because “the Spectrum Rights” were “so impaired, not only because they went down in value, but because
no one else was bidding; no one else was interested in operating something similar to what we were doing.” Rakib
Dep. 52:12-16 (Conan Aff., Ex. I). In other words, at the time of breach, even Rakib knew that Quattro was
valueless: “there was no point to try to make an investment of any value at that point,” he said. Id. 52:19-21
(emphasis added).
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3. Rakib is Estopped From Using a Trial to Contradict His Prior
Sworn Statements

Now that the case has moved to the damages phase, and it is suddenly in Rakib’s interest
to say that the shares were valuable, he seeks a trial so he can contradict himself. He says as
much in his trial affidavit. But Rakib is stuck with his earlier sworn testimony. Under New
York law, he cannot create an issue of fact by contradicting himself. A “party’s affidavit that
contradicts her prior sworn testimony creates only a feigned issue of fact, and is insufficient to
defeat a properly supported motion for summary judgment.” Harty v. Lenci, 294 A.D.2d 296,
298 (1st Dep’t 2002). In Phillips v. Bronx Lebanon Hospital, 268 A.D.2d 318, 320 (1st Dep’t
2000), the First Department said this:

While issues of fact and credibility may not ordinarily be determined on a motion

for summary judgment, where, as here, the self-serving affidavits submitted by

plaintiff in opposition clearly contradict plaintiff's own deposition testimony and

can only be considered to have been tailored to avoid the consequences of her

earlier testimony, they are insufficient to raise a triable issue of fact to defeat
defendant's motion for summary judgment.

1d.

The cases on this point are legion. See Little Cherry, LLC v. Two Bridgeset Hous. Dev.
Fund Co., 146 A.D.3d 714, 714-75 (1st Dep’t 2017) (affidavit of plaintiff’s managing member
that contradicted his prior affidavit failed to raise triable issue of fact in opposition to defendant's
summary judgment motion); Lipsker v. 650 Crown Equities, LLC, 81 A.D.3d 789, 790 (2d Dep’t
2011) (self-serving affidavit which contradicted affiant’s prior sworn testimony was insufficient
to raise triable issue of fact); see also Weiss v. La Suisse, 161 F. Supp. 2d 305, 316 (S.D.N.Y.
2001) (a party cannot raise an issue of fact to avoid summary judgment by contradicting sworn

statements made on deposition).
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Rakib’s affidavit contradicting his earlier testimony and pleadings creates only a “feigned
issue of fact.” Harty, 294 A.D.2d at 298. It does not and cannot create a genuine issue of fact.
Given his prior sworn statements that Quattro was “worthless” at the time of the breach, and
Quattro’s own proof of the same fact, there is no need for a trial. Damages are unequivocally
$7.5 million (purchase price minus value at the time of breach), plus interest.

4. Rakib Cannot Use His Paid Opinion Expert to Raise an Issue of
Fact

Rakib’s expert offers no evidence to contradict the evidence showing that knowledgeable
investors valued Quattro at zero. In general, the role of an expert is to “help the finder of fact to
understand the evidence or determine a fact.” Guide to New York Evid rule 7.01 (Opinion of
Expert Witness).” The admissibility of an expert opinion “is addressed to the discretion of the
trial court.” Century Sur. Co. v. All In One Roofing, LLC, 154 A.D.3d 803, 808 (2d Dep’t 2017).
An expert opinion is proper only to help “clarify an issue calling for professional or technical
knowledge, possessed by the expert and beyond the ken of the typical juror.” People v Rivers,
18 N.Y.3d 222, 228 (2011). It cannot be used to “usurp[] the Court’s province in [a] bench
trial.” Zheng v. Icahn, No. 650499/10, 53 Misc.3d 1213(A), 2016 WL 6692443, at *28 (N.Y.
Sup. Ct. Oct. 28, 2016), aff’d sub nom. R2 Invs. LDC v. Icahn 161 A.D.3d 567 (1st Dep’t 2018).
Its admissibility turns on whether “no better evidence than such opinions is attainable.” People v

Cronin, 60 N.Y.2d 430, 432-33 (1983).

Here, there is far “better evidence than” the opinion of Rakib’s expert -- namely, the
direct evidence, easily understood by a layperson, showing that informed investors were

universally unwilling to pay anything for the shares. That is what Ho-Walker says. See supra

"NEW YORK COURTS WEBSITE, https://www.nycourts.gov/JUDGES/evidence/7-
OPINION/7.01_OPINION OF EXPERT WITNESS.pdf (last visited July 24, 2020).
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Section II(C)(1). That is what Rakib says. See supra Section II(C)(2). That was the very
informed view of Soros. See JHW Trial Aff. | 54 (Conan Aff., Ex. E). And that is what the
market said, reflected in the unwillingness of anybody to pay money for shares. See supra
Section II(C)(1)(c). (Of course, Rakib says that the only reason he was willing to pay anything
for the shares was that he was not knowledgeable, when he signed the contract, about the value

of the Spectrum Rights.)

Rakib’s expert, a New York accountant, has nothing to say on this topic. See MJG Aff.
1; Ex. A (Conan Aff., Ex. J). He is not an investor. See id. He has no expertise in
telecommunications investments in Brazil. See id. He has no understanding of Quattro’s
business or the market in Brazil. See id. His area of expertise has little bearing on the factual

question before the Court -- how much an informed investor would pay for Quattro’s shares. See

id.

Moreover, his opinion is unreliable and should be excluded on that separate basis.
Cornell v 360 W. 51st St. Realty, LLC, 22 N.Y.3d 762, 781 (2014) (foundation for expert opinion

(113

lacking if the trial court determines that “‘there is simply too great an analytical gap between the

299

data and the opinion proffered.’”) (citation omitted). He predicates much of his opinion on an
outdated marketing presentation that projected massive revenues in 2018 and 2019, along with
an equity infusion of BRL 360 million (approximately $109 million as of July 3, 2015) and
massive capital expansion to get there. See MJG Aff. 9 36-50; JHW Supp. Aff. 11 43-44, Ex. OO
(attaching marketing presentation). The problem, of course, is that there never was a BRL 360
million investment and the undisputed facts, which includes testimony from defendant Rakib,
show that there was no prospect for such an investment. JHW Supp. Aff. § 44. In Rakib’s own

words: “there was no way to obtain additional investments [on which his expert relies] once it
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became clear that the Spectrum Rights had no value.” Rakib Aff. 119 8 (Conan Aff., Ex. G). The
presentation is thus a projection based upon a “what if” hypothetical that Rakib himself says

could never happen. And Mr. Garibaldi’s opinion, based on that presentation, cannot be credited

as an honest attempt to value Quattro. It is therefore unreliable.

Rakib’s expert report fails to raise an issue of fact.

For the reasons stated, Quattro respectfully requests that the Court enter a judgment
awarding damages to Quattro of $7.5 million; interest at the statutory rate of 9.0% per annum

starting from November 10, 2015, the day of Rakib’s breach (supra at p.1, n.2); and any other

relief that is fair and just.

Dated: New York, New York
July 31, 2020

CONCLUSION

Respectfully submitted,

BECKER, GLYNN, MUFFLY,
CHASSIN & HOSINSKI LLP

By: /s Jesse T. Conan

I NDEX NO. 651555/2017
RECEI VED NYSCEF: 07/31/2020

Zeb Landsman
Jesse T. Conan
299 Park Avenue
New York, New York 10171
(212) 888-3033
jconan@beckerglynn.com
zlandsman@beckerglynn.com

Attorneys for plaintiff Quattro Parent LLC
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