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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

JA LEE KAO,
Plaintiff,
- V -

ONYX RENEWABLE PARTNERS L.P., ORP
JOINT HOLDINGS GP LLC, BLACK ONYX
INVESTMENTS, LLC, BILAL KHAN AND
JONATHAN MAXWELL,

Defendants.

Index No. /2021
SUMMONS

To the above named Defendants:

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve a copy

of your answer, or, if the complaint is not served with this summons, to serve a notice of

appearance, on the Plaintiff’s attorney(s) and within 20 days after the service of this summons,

exclusive of the day of service (or within 30 days after the service is complete if this summons is

not personally delivered to you within the State of New York); and in case of your failure to appear

or answer, judgment will be taken against you by default for the relief demanded herein.

Dated: New York, New York
July 16, 2021

HUBELL & ASSOCIATES, LLC
Attorneys for Plaintiff

By:

S/ Richard A. Hubell

Richard A. Hubell

Barry A. Cozier

2 Grand Central Tower

140 East 45" Street, 44™ Floor
New York, New York 10017
(212) 682-7195
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
JA LEE KAO,
Plaintiff,
- V -
ONYX RENEWABLE PARTNERS L.P., ORP Index No. /2021

JOINT HOLDINGS GP LLC, BLACK ONYX
INVESTMENTS, LLC, BILAL KHAN AND
JONATHAN MAXWELL,

COMPLAINT

Defendants.

Plaintiff Ja Lee Kao (“Mrs. Kao”), by her attorneys Hubell & Associates LLC, as
and for her Complaint against Defendants Onyx Renewable Partners L.P., (“Onyx”’) ORP Joint
Holdings GP LLC (“ORP GP”), Black Onyx Investments, LLC (“Black Onyx”), Bilal Khan
(“Khan”) and Jonathan Maxwell (“Maxwell”) (collectively “Defendants”), respectfully alleges:

INTRODUCTION

I. Mrs. Kao, formerly employed by Onyx, as its President and Chief Executive
Officer, brings this action seeking, inter alia, a declaratory judgment that Onyx and Black Onyx
cannot enforce or seek to enforce covenants against competition/solicitation and disparagement
either by injunction or monetary damages, because such restrictions are specifically excluded from
enforcement in Section 9 of Mrs. Kao’s July 1, 2015 Employment Agreement (as amended and
supplemented, the “Employment Agreement”).! A copy of the Employment Agreement is

annexed hereto as Exhibit “1”.

! Mrs. Kao executed the Employment Agreement when she joined Onyx. The agreement has been amended and
supplemented by written resolution of the General Partner of Onyx after Mrs. Kao assumed the additional role of
CEO.
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2. Mrs. Kao further seeks a declaratory judgment against Onyx that she has provided
sufficient notice and reason to terminate her employment for “Good Reason” pursuant to Section
8 (e) of the Employment Agreement and is entitled to compensation through the severance term
of December 31, 2022. Onyx has also breached Sections 8 (d) and (e) of the Employment

Agreement by its failure to pay Mrs. Kao her contractually owed severance compensation.

3. Additionally, Ms. Kao seeks a declaration that Onyx is responsible to pay her
accrued and future legal fees and expenses pursuant to Section 22 of the Employment Agreement.
Onyx has also breached Section 22 of the Employment Agreement by its failure to pay Mrs. Kao

her contractually owed legal fees and expenses.

4. Defendants Onyx, Black Onyx and ORP GP have willfully breached their
obligations to pay Mrs. Kao full and fair compensation for her equity units in a profits interest
vehicle and have intentionally and improperly devalued in bad faith the fair market value of Onyx’s
assets and investments in Onyx by its sponsors for the sole purpose of adversely harming Mrs.

Kao as a unit holder.

5. Defendants Onyx, ORP GP, Khan and Maxwell, in direct violation of the New Y ork
City Human Rights Law, Administrative Code of the City of New York, as amended, sections 8-
101 et seq. (“NYCHRL”), and the New York State Human Rights Law, Article 15 of the New
York Executive Law, sections 290 et seq. (“NYSHRL”), have engaged in discrimination against
Mrs. Kao based on her gender. Specifically, gender was a factor and motivating factor in both
Defendants’ adverse employment actions and response to Mrs. Kao’s resignation for Good
Reason, giving rise to an inference of discrimination. Additionally, Onyx, ORP GP, Khan and
Maxwell retaliated against Mrs. Kao for submitting her notice of resignation from Onyx and

asserting claims of discrimination.
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PARTIES AND JURISDICTION

6. Since 2015, Plaintiff Mrs. Kao served as the President of Onyx and in January 2019,
formally assumed the additional role of Chief Executive Officer until the effective date of her
resignation on June 2, 2021. At all relevant times, Mrs. Kao maintained her principal place of
employment at the New York City offices of Onyx. She is a resident of the County of Westchester,

State of New York.

7. Defendant Onyx is a limited partnership formed under the laws of Delaware, with
its principal place of business at 230 Park Avenue, Suite 845, New York, NY 10169. The Second
Amended and Restated Limited Partnership Agreement of Onyx dated as of February 26, 2021

(the “Onyx LPA”) is the operative agreement.

8. Defendant ORP GP is a limited liability company formed under the laws of
Delaware, with its principal place of business at 345 Park Avenue, New York, New York 10154.
ORP GP is the sole general partner of Onyx, pursuant to the Onyx LPA. Pursuant to the Onyx
LPA, ORP GP has the authority to make all decisions for Onyx, except those it delegates to others,
such as officers of Onyx. ORP GP reserved the right to make all decisions regarding the CEO’s

employment and did not delegate this to any officers of Onyx.2

9. Defendant Black Onyx is one of three limited partners of Onyx and is a limited
liability company formed under the laws of Delaware, with its principal place of business at 345
Park Avenue, New York, New York 10154. Black Onyx is a profits interests limited partner of
Onyx and receives distributions from Onyx after the two other limited partners have received all

their capital back and have earned a specified rate of return on their investments in Onyx. The

2 Prior to February 26, 2021, ORP GP was Blackstone Solar Holdco GP LLC, an entity 100% controlled by Blackstone.
References to ORP GP prior to this date refer to the predecessor general partner of Onyx.
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other two limited partners of Onyx are 50% capital investors, with funds managed by The
Blackstone Group Inc., a publicly traded Delaware corporation (“Blackstone’), and SDCL Energy
Efficiency Income Trust PLC, an investment company incorporated in England and Wales and
publicly traded on the London Stock Exchange (“SEEIT’’, and together with The Blackstone
Group Inc., the “sponsors”). Black Onyx issues membership interests to certain employees as
compensation, including Mrs. Kao. The manager of Black Onyx makes all decisions for Black
Onyx, in some cases, in consultation with the CEO. At all times, the manager of Black Onyx is

the ORP GP.

10. Defendant Khan, a Blackstone employee, manages Blackstone’s investment in
Onyx and served as chairman of the Onyx Board of Directors (“Onyx BOD”) until March 16,

2021. He is a resident of the County of New York, State of New York.

11. Defendant Maxwell, a SEEIT employee and owner of SEEIT, manages SEEIT’s
investment in Onyx and was appointed as Chairman of the Onyx BOD on March 16, 2021. Upon

information and belief, Maxwell is a resident of the United Kingdom.

12. This Court has personal jurisdiction over the Defendants, because Defendants
regularly conduct business and/or maintain a principal place of business in the City, County and
State of New York. Venue is proper because Onyx’s principal place of business is located in the

City, County and State of New York.

13. Additionally, Section 17 of the Employment Agreement provides that the parties
submit to the exclusive jurisdiction of the courts of New York located in the borough of Manhattan

and waive any objection at any time to venue or jurisdiction.

14. Furthermore, Section 22 of the Employment Agreement states that any dispute

involving Mrs. Kao that arises not only under the Employment Agreement, but any other
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agreement including the operating agreement for Black Onyx or Onyx LPA in connection with the
Employment Agreement is to be governed by the dispute resolution provisions of the Employment
Agreement and, therefore, all Defendants, in addition to Onyx, are governed by the dispute

resolution provisions in the Employment Agreement, including jurisdiction and venue.

15. This Court has subject matter jurisdiction over the discrimination and retaliation
causes of action by virtue of NYCHRL and NYSHRL.

FACTUAL BACKGROUND

16. Onyx is a renewable energy firm that focuses on the development and financing of
commercial, industrial (“C&I”) and small-scale utility solar photovoltaic energy generation
projects throughout the United States and is 100% capitalized by Blackstone and SEEIT. Onyx

has also from time to time developed large and small utility scale wind and solar energy projects.

17. From 2008 through 2015, Mrs. Kao was an investment banker employed by
Blackstone Advisory Partners, a unit of Blackstone, where she led the renewable energy
investment banking practice for her team. Mrs. Kao assisted Blackstone Energy Partners, another
unit of Blackstone (“BEP”), to identify potential management teams when BEP sought to form a
portfolio company focused on C&I solar. BEP formed Onyx in October 2014 as a Blackstone
portfolio company. Onyx was 100% capitalized by funds managed by BEP. BEP appointed Matt
Rosenblum (“Rosenblum”) as Onyx’s first CEO. Mrs. Kao had introduced Rosenblum and his

company to BEP.

18. After about six months, Rosenblum, as well as certain staff of BEP, requested that
Mrs. Kao join Onyx as president, to assist Onyx in launching. Mrs. Kao joined Onyx as its
President May 4, 2015. Mrs. Kao, as a former Blackstone employee and investment banker, had

extensive experience and knowledge to assist Onyx present information to Blackstone in the level
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of detail and type of information Blackstone expected. As President, Mrs. Kao was responsible
for the execution and operation of the business, while Rosenblum, the CEO, was responsible for
the overall business, strategy, and business development, in all cases, subject to the overall

authority of the ORP GP.

19. In 2017, for procedural efficiency, ORP GP delegated its authority to a board of
directors of Onyx (the “Onyx BOD”). The board consisted of three Blackstone employees and

three Onyx employees, including Mrs. Kao.

20. After Rosenblum left Onyx in January 2019, ORP GP by resolution appointed Mrs.
Kao CEO.
21. ORP GP reserves the right to appoint or remove the CEO of Onyx pursuant to the

terms of the Onyx LPA. Pursuant to Section 9.3(b)(vii) of the Onyx LPA, ORP GP has delegated
employment matters of Onyx to the CEO, except employment matters related to the CEO, as it
states in relevant part, “the General Partner hereby delegates the day to day management of the
Partnership and its subsidiaries, including hiring, compensation and direction of all employees of
the Partnership and its subsidiaries (other than the Chief Executive Olfficer) to the Chief Executive

Officer.” (emphasis added).

22. In January 2020, Blackstone, as Onyx’s sole sponsor, indicated to the Onyx BOD
its desire to conduct a sales process for up to 100% of Blackstone’s interest in Onyx. This process
continued through 2020. The successful bidder was SEEIT, which offered to acquire 50% of
Blackstone’s general partnership and limited partnership interests in Onyx and rights to existing

operating project portfolios and a specified project pipeline with a threshold of development size
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and delivery times specified (the “Hemisphere Transaction™).?

23. During the lengthy due diligence and transaction negotiation in late 2020, Mrs. Kao
advised Khan and others that while the Hemisphere Transaction was good for Blackstone (in terms
of the returns), she was concerned about the impact on Onyx because SEEIT did not appear to

value it as an operating business but instead was unusually focused on a specific project pipeline.

24. Notwithstanding Mrs. Kao’s concerns, Khan asked that she “give the deal a shot”
when he called her immediately after the Hemisphere Transaction purchase and sale agreement

was signed in December 2020.

25. Between December 2020 and February 26, 2021 (the closing date for the
Hemisphere Transaction, the “Hemisphere Closing”), Mrs. Kao facilitated closing the Hemisphere

transaction while continuing her ongoing duties to run the Onyx business.

A. Employment Agreement — Failure To Accept Mrs. Kao’s Good Reasons To Leave

Onyx

26. Section 3(a) of the Employment Agreement provides, infer alia, the “During the
term of Employment, Executive shall be employed and serve as President of the Company and

shall have such duties and responsibilities commensurate with such title.”

217. Section 8 of the Employment Agreement further provides, inter alia, that at all
times, Mrs. Kao retained the right to terminate her employment at any time for “Good Reason”,
and would be entitled to certain enumerated compensation and benefits. Good Reasons include “a
breach by the Company or Blackstone of this Agreement or the Partnership Agreement that has,

or the Executive reasonably expects to have, a material adverse effect on Executive’s performance

3 See December 24, 2020 press release from SEEIT, at https://www.seeitplc.com/insights/acquisition-of-solar-and-
storage-projects-in-the-united-states/.
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of her duties under this Agreement or on the prospects of the Company”.*

28. Prior to the Hemisphere Closing, in her capacity as CEO, Mrs. Kao oversaw all
aspects of the Onyx business, including advising on which development opportunities to pursue,
acquiring and constructing projects, obtaining financing and building a multi-year project pipeline.
During Mrs. Kao’s tenure at Onyx, she oversaw Onyx’s development of nearly 200MW of

operating projects and a pipeline of 300+MW of additional near-term projects.’

29. After the Hemisphere Closing, the new Onyx BOD removed Mrs. Kao’s discretion
as CEO to continue to make decisions on the development project pipeline, the core of Onyx’s
business. She was limited in her discretion with respect to not only the specified project pipeline
to be developed by 2022, but also all projects to be constructed after 2022. After the first board
meeting, the sponsors indicated the Onyx BOD would have to review each and every project
opportunity independently, regardless of size. The Onyx BOD also indicated that they did not
have any long range development plans nor intention to invest in certain types of projects Onyx
had historically developed based on their capital deployment plans and rate of return sought over

a relatively short time horizon, but were focused on the specified project pipeline.

30. The focus on reporting materially changed Mrs. Kao’s responsibilities as President
and CEO and altered her position from running an operating business to providing reports on and

overseeing a specific pipeline of projects to be constructed in the near term.

31. On April 23, 2021, Mrs. Kao submitted a resignation notice pursuant to the terms

of her Employment Agreement (the “April 23 Notice”).

4 See Definition (n) Appendix A of the Employment Agreement, “Good Reason”.

5 See https://www.seeitplc.com/wp-content/uploads/2021/02/SEEIT-Factsheet Feb21-FINAL.pdf, accessed June 21,
2021. This SEEIT February Factsheet states that the Onyx investment (not closed as of February 21, 2021) has a
development pipeline expected to be S00MW over five years.
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32. In the April 23 Notice, she stated, in relevant part:

“My daily role and responsibilities are no longer to motivate the company, forge
investment and project opportunities, and build a multi-year pipeline with broad latitude
and support from the sponsors. Instead, I am now a steward of a purchased portfolio
managing a multitude of new reporting requirements and must seek individual approval for
all dollars spent with a very narrow focus beyond the purchased portfolio. Seemingly, my
primary duties are reporting and overseeing reporting on what could be characterized as a
run-off portfolio...Our business has been reduced to C&I solar with no clear ability to
expand without running into separate businesses each sponsor has set up or is buying
outside of Onyx...having a process whereby each new opportunity must be vetted by both
sponsors before moving forward strips me of any discretion and latitude and creates an
unreasonable burden. These changes of my role and discretion as CEO make it quite
challenging to motivate and direct my employees...The additional reporting burdens are
now diverting attention of our small group from being able to operate our business
effectively. When these new burdens are coupled with a lack of authority to advance
development prospects, this is no longer the role that I was hired for initially nor the one I
assumed when [ was promoted to CEO for Onyx.”
kskosk

“Please note, my employment agreement has several provisions that survive my departure.
First, I have no post-employment restrictive covenants on my actions as it pertains to non-
competition, non-solicitation, or non-disparagement. For all other company documents,
including Black Onyx agreements, there is an explicit carve-out that provides employment
agreement provisions trump restrictions in such other documents.... I reserve all rights and
waive none in connection with my rights under my Employment Agreement, including my
right to assert my departure is for Good Reason, should we have any dispute over these
matters.”

33. Consequently, Mrs. Kao’s duties were fundamentally and materially altered and
reduced, such that it had a material adverse effect on the performance of her duties as President
and CEO, as well as on the prospects for the company beyond the SEEIT purchased portfolio.
This is a material breach of Section 3 (a) of the Employment Agreement and clear grounds for

“Termination by Executive with Good Reason” under Section 8 (e).

34. Pursuant to Sections 8 (d) and (e) of the Employment Agreement, Mrs. Kao is

® The April 23 Notice indicated, among other things, Mrs. Kao’s rights regarding no covenants, the forum for disputes
and payment of legal fees as set forth in the Employment Agreement and put ORP GP and Onyx on notice that she
reserved the right to claim Good Reason if they disputed these provisions of the Employment Agreement.
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entitled to continued payment of Base Compensation and Benefits during the Severance Term,

payable in accordance with the Company’s regular payroll practices.

35. Mrs. Kao’s term of employment ends on December 31, 2022.
36. Mrs. Kao has not received payment of her Base Compensation and Benefits since
June 2, 2021.

B. Onyx Is Responsible For All Fees and Expenses Regarding All Disputes Arising Under

The Employment Agreement

37. Section 22 of the Employment Agreement titled Litigation; Legal Fees, provides
that if any dispute under the Employment Agreement or certain other documents arises between
Mrs. Kao and Onyx, “the Company shall pay all costs and expenses of the parties to this

Agreement, including, without limitation, all legal fees and expenses of the Executive.”

38. Mrs. Kao subsequently requested confirmation from Onyx of its obligation on at

least three occasions from Onyx, with no response.

39. Notwithstanding a representation by Khan that Onyx would pay Mrs. Kao’s legal
expenses to negotiate a separation agreement, counsel for Onyx subsequently refused to honor its

obligations to pay Mrs. Kao’s then accrued legal expenses.’

40. The refusal of Onyx to pay Mrs. Kao’s legal fees and expenses pursuant to Section

22 is a material breach of the Employment Agreement.

C. The Employment Agreement Specifically Provides That Mrs. Kao Is Not Subject To

Any Additional Employment Restrictions

7 In Khan’s response of May 21, 2021, he states “If you do engage counsel for that purpose, we will ensure that your
legal fees connected with negotiating and revising your separation agreement will be covered...”

10
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41. In her April 23 Notice, Mrs. Kao confirmed with ORP GP that in accordance with

her Employment Agreement she is not subject to any restrictive covenants.

42. On April 30, 2021, Onyx acting at the direction of ORP GP, forwarded to Mrs. Kao
a proposed Transition and Separation Agreement and General Release, in which Onyx sought to
have Mrs. Kao waive substantial rights granted her under the Employment Agreement (the

“Proposed Transition Agreement”).

43. Specifically, the Employment Agreement provides that Mrs. Kao is not subject to

any restrictive covenants, in particular post-employment restrictive covenants.

44, Section 9 of the Employment Agreement reads, “For the avoidance of doubt,
Executive shall not be subject to any of the provisions or restrictions set forth in Article XI of the
Amended and Restated Limited Liability Company Agreement of Black Onyx Investments,

LLC...except those contained in Section 11.3 thereof.”

45. Section 11.2 of the Third Amended and Restated Limited Liability Company
Agreement of Black Onyx dated as of December 20, 2019 (the “Black Onyx LLCA”) contains
employment related restricted covenants. This section begins, “Except as otherwise provided in
the employment agreement or service agreement between such Member and the Company or the
Partnership.” The restrictive covenants that appear in Section 11.2 of the Black Onyx LLCA are

(a) non-competition, (b) non-interference and (c) non-disparagement.

46. Pursuant to Section 9 of the Employment Agreement and Section 11.2 of the Black

Onyx LLCA, Mrs. Kao is not subject to any restrictive covenants in the Black Onyx LLCA.®

47. Despite the foregoing, the Proposed Transition Agreement was a transparent

8 Section 11.3 of the Black Onyx LLCA applies to Mrs. Kao, but this covenant relates to an initial public offering and
is not at issue here.
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attempt to avoid honoring Mrs. Kao’s rights under Section 9 of the Employment Agreement.

48. Specifically, the Proposed Transition Agreement sought to have Mrs. Kao agree to
a year long non-solicitation provision for any current or former Onyx employees, clients, finance
partners, joint development partners or vendors as well as agreement not to divert projects in

development or in the pipeline to develop by Onyx.

49. These proposed restrictions are materially more burdensome than even those set
forth in Section 11.2 of the Black Onyx LLCA and create an impermissibly broad implied non-
competition restriction, neither of which are permitted restrictions under the Employment

Agreement.

50. The Proposed Transition Agreement was substantially different than every other
separation agreement offered to prior male employees and was substantially less favorable to Mrs.
Kao than agreements entered into with other male employees who were separated from Onyx in

adverse circumstances.
D. Discrimination - Mrs. Kao As A Female Executive

51. Mrs. Kao’s gender was a factor and motivating factor in Defendants’ response to
Mrs. Kao’s resignation for Good Reason, giving rise to an inference of discrimination.

52. During the tenure of Mrs. Kao as CEO of Onyx she was paid substantially less that
her male predecessor in the title of CEO.

53. During Mrs. Kao’s tenure as CEO she proposed to Blackstone, Khan and the Onyx
BOD other related business areas to expand Onyx’s business including public private partnership
opportunities to expand Onyx’s business and create better return opportunities for Onyx’s sponsor.
Khan directed Mrs. Kao and the Onyx management team to move forward on these proposals.

Mrs. Kao and Onyx her management team spent significant time and effort to research all these

12
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areas to educate Khan and Blackstone, diligence and bid on acquisition opportunities and formed
a separate energy efficiency firm intended to house these initiatives.

54. Despite the efforts of Onyx and Mrs. Kao, Khan pursued and funded each of these
initiatives with entities that were not led by Mrs. Kao and Onyx but ones led predominately by
males.

55. Similarly, in the three months of due diligence or two months pre-closing, other
than a single email request to Mrs. Kao to reach out to a colleague of Maxwell’s about a single
project opportunity, Maxwell never reached out to Mrs. Kao as CEO of Onyx, directly.

56. On March 1, 2021, at the very first weekly meeting by videoconference, Maxwell
initially declared to the attendees “Happy International Woman’s Day”.

57. Mrs. Kao was the only female at the meeting.

58. Additionally, at the same meeting Maxwell sarcastically declared that SDCL is
even going to hire “a woman” to be in its NYC office and that Mrs. Kao would like her because
they had a lot in common. Other than their gender, their backgrounds are not similar.

E. Retaliation — Against Mrs. Kao For Submitting Her Letter of Resignation and

Complaint

59. After receiving the Proposed Transition Agreement from ORP GP, Mrs. Kao was

entitled to 21 days to review it under applicable law.

60. Mrs. Kao’s response of May 17, 2021 (the “May 17 Notice”) reads, in pertinent

part, as follows:

“I have reviewed the letter several times and have watched the behavior of
the Board members, specifically Mr. Jonathan Maxwell, and the behavior of
Messrs. Fletcher and Swayze over the last several weeks since I gave my notice on
April 23rd. I am appalled, devastated, uncomfortable and feel threatened...It never
occurred to me that my efforts for an amicable departure and smooth transition

13
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would turn so ugly and that the Chairman of the Board would create such a hostile
work environment for me as I continued to diligently progress our pipeline and run
Onyx in a completely business as usual manner.

Since you told me Jane drafted this Separation Agreement and you
personally reviewed it, I must assume the letter is accurate and fully reflects your
position and the Board's position. This letter feels like a letter being provided to an
employee you are terminating for cause as a result of wrong-doing and whose
employment contract provides for non-compete, non-solicit, and non-
disparagement obligations they must follow. The letter harshly reminds the
terminated employee of these obligations, none of which apply to me.

I feel the language you chose for the Separation Agreement is incredibly
threatening. Effectively, the letter states if I do not sign the letter within my 21-day
consideration period you will revoke your offer to provide me a limited release
from liability. Since you are actually offering me no consideration in the agreement
for the rights I am being asked to relinquish, the only reasonable reading is that you
are planning to sue me for resigning if I don't sign the agreement...I remind you
that per the terms of my Employment Agreement, all my legal costs are to be paid
for by the company. I will also prepare what I laid out in my resignation letter, a
resignation for good reason along with other damages related to my treatment as
your CEO.

As I stated previously, I have the right to leave for good reason. In the past
three weeks since I’ve given my notice, you made no attempt to cure. In fact no
one from SDCL/SEEIT has even called me to engage about the issues I raised in
my resignation notice. Instead, I understand you and Jonathan have simply
interacted with the two Caucasian male members of my leadership team. I do not
know exactly what you and Jonathan discussed on the calls but you have either
directly or indirectly encouraged Messrs. Fletcher and Swayze to be hostile or to
create a hostile work environment since I provided notice. I believe Swayze has
spent time since I gave notice to undermine my authority and credibility with my
employees...Their interactions and behavior with me have been markedly different
and uncomfortable since their interactions with the Board.

On the first meeting with the Board after I gave notice, Jonathan Maxwell
joined the weekly call and remained on mute, not engaging at all or even looking
up to his camera; he spent time on his phone as though texting someone about the
call. This was clearly designed to make me uncomfortable and to intimidate me...

While I did not raise the following in my resignation, one of the reasons for
my resignation is that Jonathan Maxwell has made me feel very uncomfortable as
an Asian American woman, but I feel that his actions over the last several weeks
make it impossible for me not to raise now. On our very first weekly meeting by
videoconference after closing, Jonathan began by wishing me Happy International
Woman’s Day. When I clearly looked stunned and uncomfortable, Jonathan then
pointed out that SDCL is hiring a woman to be in the NYC office...

The behavior Jonathan has exhibited towards me since I have given notice
is openly hostile and I believe his hostility is motivated by both gender and racial
bias, in addition to being highly unprofessional and creating a retaliatory and hostile
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work environment. The fact that Jonathan would not reach out to me directly was
not overly surprising in hindsight, as he never reached out to me personally in the
3 months of due diligence or 2 months pre-closing other than the one email chain
to request I follow up on a single project opportunity. I was even more shocked that
after I gave notice Jonathan would then proceed to reach out only to Swayze and
Fletcher....I did not raise my discomfort in my resignation notice as I had not
wanted to depart raising a racial and gender discrimination claim after all the work
I have done over my career to move past all the overt and subtle discrimination I
have faced, including lost promotions, being underpaid vis-a-vis my Caucasian and
male counterparties...I never wanted to be the minority or woman to raise such
complaints as [ have always been able to push aside and through the bigotry, and
have prided myself in being able to excel in spite of all of these obstacles but I
shouldn’t have to any longer. I truly felt that if I just toed the line and was overly
reasonable and accommodating that I could do well enough. I have been the model
minority for decades. The behavior these past several weeks, together with the
Separation Agreement you delivered goes too far.

As a female and minority leader, I feel I must address the issue head on,
even if it makes me extremely uncomfortable and unpopular, because if I am
willing to let this go one more time, how can I expect others who are discriminated
against be able to stand up for their rights, and how can I expect perpetrators to be
held accountable for their discrimination? I know exactly how you will react and
how you will spend the next weeks with my management team and lawyers to
discredit me and to deny and discredit my feelings and the truth and it saddens me.
I simply cannot imagine a situation where a Caucasian man or woman, or any man,
would be treated in such a manner by Blackstone or SDCL/SEEIT. You personally
went to great lengths to ensure that Messrs. ||| ] and I v crc treated
fairly...[and]...[y]ou personally agreed to the[ir] Separation Agreements. As you
will recall, I was concerned and vocal about both severance packages...Neither of
the men were asked to give up their rights without consideration. In fact, both men
were permitted to compete immediately...without any restrictions with Onyx. The
fact that you would personally choose not to fight with either of them but are willing
to essentially spit in my face and threaten to sue me after all I have done is so
unreasonable, that I do not have any words to fully express how devastated I
feel...Your attempt to...paint yourselves as being reasonable is incredulous...

...I can only surmise that this Board's view on the value of an old Asian
American woman is so little that you feel your actions will not be challenged and
that I will stand by and thank you for your efforts. I see no other logical reason for
being treated so poorly. I have the best team in the business most of whom I hired
and nurtured and mentored, so while I cannot take all the credit for turning the
company around, I am the one responsible for rebuilding Onyx with little
pipeline...from the ground up [two] and a half years ago into the best small C&I
team with a robust pipeline with no additional capital and managed to turn a profit
for Blackstone and offer a robust pipeline for SEEIT.

61. On Friday May 21, 2021, Khan responded to the May 17 Notice (the “May 21
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Response). The May 21 Response contains numerous mischaracterizations of facts, but
importantly, it served as a constructive termination of Mrs. Kao’s employment without Cause

pursuant to her Employment Agreement.

62. In it, Khan stated, inter alia, that “Now that you have announced your departure to
the full staff, we believe it is in the best interests of the Company to have Onyx’s CFO and COO
immediate assume positions as Interim Co-CEOs, supported by the rest of the Leadership Team,
to provide continuity of business operations and to signal a smooth transition to the remaining

members of the Onyx team, while we conduct a search for a new CEO.”

63. Effective May 21, 2021, Mrs. Kao was removed from all of her day-to-day
management responsibilities. While her email account was still active, she was removed from all
company meeting invitations, not only all company meetings, but all department meetings, for

which she was previously an invitee.

64. Additionally, full access to Mrs. Kao’s email had been granted to other employees
without her knowledge. Onyx employee Dan Swayze canceled an outside board calendar meeting
invitation on Mrs. Kao’s calendar and an outside party responded to her email about this
cancellation and asked who Dan Swayze was. The invitation was for Ms. Kao’s position as an

elected board member of a national renewable energy policy association.’

65. Mrs. Kao’s removal and the appointment of co-CEOs was not shared with outside

third parties, and Mrs. Kao remained on the website listed as the CEO.

66. Mrs. Kao sought confirmation that she had no further responsibilities to Onyx.

After repeated requests, Onyx confirmed that Mrs. Kao did not have ongoing obligations to Onyx

9 Mrs. Kao is on the board of directors for ACORE, the American Council on Renewable Energy, a position she has
held for a number of years.
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and was not expected to respond to her emails, even though her email was active.

67. At no point since April 23, 2021 has Onyx or the ORP GP requested any
information from Mrs. Kao in connection with transitioning any of her job duties, knowledge or

information.

68. After the May 21 Response, Mrs. Kao and Onyx, through counsel, agreed that June
2, 2021 would be her final day of employment at Onyx. Notwithstanding this agreement on June
2 as her final day as CEO, after repeated requests Onyx still failed to remove Mrs. Kao from its

website until several days later.

F. Black Onyx Investments, LL.C — Improper Calculation of Fair Market Value Of The

Profits Interests Owned By Mrs. Kao

69. Mrs. Kao was issued units in Black Onyx LLC, the profits interests limited partner
of Onyx.!0
70. ORP GP serves as the Manager for Black Onyx pursuant to the Black Onyx LLCA!!

and, from time to time, has authorized and issued membership interests (“Black Onyx Units”) to

employees who then become members of Black Onyx.

71. Pursuant to Section 4.3(d) and Section 10.1(a) of the Black Onyx LLCA, when a
member is no longer an employee of Onyx, that employee’s vested Black Onyx Units must be

repurchased by Black Onyx on such member’s termination date, “except as otherwise set forth in

912

such Member’s Service Agreement.”'* The repurchase shall be communicated by Black Onyx to

10 See Section 3.1(b) of the Onyx LPA that states all Series B Interests held by Black Onyx “shall qualify as “profits
interests” (as such interests are described in Internal Revenue Service Revenue Procedure 93-27, 1993-2 CB 343)”.
11 See Preamble of Black Onyx LLCA.

12 Mrs. Kao’s agreement with ORP GP is that a certain percentage of her Black Onyx Units are not subject to
repurchase. These ‘permanent units’ appear to be one of the few facts Onyx has not contested in the Employment
Agreement.
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the Member pursuant to a Repurchase Right Notice.!?

72. Pursuant to Section 10.2 of the Black Onyx LLCA, on the Member’s Termination
Date, Black Onyx shall pay the “Repurchase Price” into escrow, the value of which shall have
been determined as of the Member’s Termination Date. Black Onyx shall hold the amount in
escrow, then shall re-calculate the Fair Market Value on the six-month anniversary of the
Member’s Termination Date and pay the Member the higher of the two in connection with the

Black Onyx Units for such Member.

73. Despite Mrs. Kao’s termination date of June 2, 2021, she has not received a fair
market valuation of her Black Onyx Units.

FIRST CAUSE OF ACTION
DECLARATORY JUDGMENT THAT ONYX AND BLACK ONYX
CANNOT ENFORCE COVENANTS AGAINST
COMPETITION/SOLICITATION/DISPARAGEMENT SPECIFICALLY EXCLUDED
BY SECTION 9 OF THE EMPLOYMENT AGREEMENT

74. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “73” as if fully set forth herein.

75. Section 9 of the Employment Agreement and the Black Onyx LLCA unequivocally

provide that no post-employment provisions or restrictions shall apply to Mrs. Kao.

76. By reason of the foregoing, Mrs. Kao is entitled to a summary declaratory judgment
pursuant to CPLR 3001 as to the rights and legal relations of the parties, declaring that in
accordance with Section 9 of her Employment Agreement Mrs. Kao is not subject to any post-
employment restrictions, including covenants against competition/solicitation/disparagement.

SECOND CAUSE OF ACTION
DECLARATORY JUDGMENT AGAINST ONYX

13 The Repurchase Price Notice is to be sent by Black Onyx, not Onyx, and Black Onyx failed to send such a notice
to Mrs. Kao.
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THAT MRS. KAO HAS PROVIDED SUFFICIENT NOTICE
AND REASON TO TERMINATE HER EMPLOYMENT FOR “GOOD REASON”

77. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “76” as if fully set forth herein.

78. Mrs. Kao is entitled to a summary declaratory judgment pursuant to CPLR 3001 as
to the rights and legal relations of the parties, declaring that in accordance with Section 8(e) of the
Employment Agreement she has provided sufficient notice and reason to terminate her
employment for “Good Reason”.

THIRD CAUSE OF ACTION
DECLARATORY JUDGMENT AGAINST ONYX
THAT IN ACCORDANCE WITH MRS. KAO’S
TERMINATION OF EMPLOYMENT FOR GOOD REASON
SHE IS ENTITLED TO SEVERANCE THROUGH DECEMBER 31, 2022

79. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs
“1” through “78” as if fully set forth herein.

80. Section 2 of the Employment Agreement provides, inter alia, that Mrs. Kao’s
employment, as President of Onyx was for a two-year term, renewable for successive two-year
terms thereafter. The initial term for her position as President was from July 1, 2015 to December

31, 2017.

81. When Mrs. Kao was appointed as the CEO in January 2019, ORP GP amended and
supplemented the terms of her Employment Agreement by written resolution, which commenced

a new two-year term for Mrs. Kao for her employment, commencing January 2019.

82. The modifications made by ORP GP by resolution by adding the position of CEO

to Mrs. Kao’s responsibilities restarted the two-year term in January 2019.

83. As a result, when Mrs. Kao assumed the position of permanent CEO in January
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2019, her new term was from January 2019 to December 2020. A new two-year term commenced

as of January 2021.

84. Therefore, the two-year period applicable to severance runs from the last day of her

employment in June 2021 to December 2022.

85. Mrs. Kao is entitled to a summary declaratory judgment pursuant to CPLR 3001 as
to the rights and legal relations of the parties, declaring that her resignation was a Termination by
Executive with Good Reason pursuant to Section 8(e) the Employment Agreement, and is entitled
pursuant to Section 8(d) of the Employment Agreement to continued payment of Base
Compensation and Benefits during the Severance Term or through December 21, 2022, payable in
accordance with the Company’s regular payroll practices.

FOURTH CAUSE OF ACTION
DECLARATORY JUDGMENT THAT ONYX IS RESPONSIBLE

TO PAY MRS. KAO’S ACCRUED AND FUTURE LEGAL FEES AND EXPENSES
PURSUANT TO SECTION 22 OF THE EMPLOYMENT AGREEMENT

86. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “85” as if fully set forth herein.

87. A dispute and litigation has arisen between Mrs. Kao and Onyx concerning the

rights and obligations of the parties to the Employment Agreement and ancillary documents.

88. Pursuant to Section 22 of the Employment Agreement, Onyx is contractually
obligated to pay Mrs. Kao all legal fees and expenses arising out of any dispute under the
Employment Agreement or certain other documents between Mrs. Kao and Onyx. Specifically
Section 22 provides: “the Company shall pay all costs and expenses of the parties to this

Agreement, including, without limitation, all legal fees and expenses of the Executive.”

89. Demand has been made for payment of accrued legal fees.
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90. Onyx has refused to remit payment for Mrs. Kao’s accrued legal fees.
91. Mrs. Kao is entitled to a summary declaratory judgment pursuant to CPLR § 3001

as to the rights and legal relations of the parties, and a declaration that Onyx is responsible pursuant
to Section 22 of the Employment Agreement for Mrs. Kao’s accrued and future legal fees and

expenses arising out of this dispute.

FIFTH CAUSE OF ACTION
BREACH OF CONTRACT AGAINST ONYX FOR FAILURE TO PAY MRS. KAO’S
BASE COMPENSATION AND BENEFITS THROUGH THE SEVERANCE TERM
PURSUANT TO SECTION 8 (d) AND (¢) OF THE EMPLOYMENT AGREEMENT

92. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “91” as if fully set forth herein.

93. Pursuant to Section 8 (d) and (e) of the Employment Agreement, Onyx is
contractually obligated to pay Mrs. Kao her Base Compensation and Benefits through the
Severance Term or through December 21, 2022, payable in accordance with the Company’s

regular payroll practices.

94. Onyx breached the Employment Agreement by failing to continue payment of Mrs.
Kao’s Base Compensation and Benefits during the Severance Term or through December 21, 2022,

payable in accordance with the Company’s regular payroll practices.

9s. By reason of the foregoing, Mrs. Kao is entitled to judgment against Onyx for
breach of contract in a sum not presently known but reasonably believed to be in excess of One

Million Dollars ($1,000,000).

SIXTH CAUSE OF ACTION
BREACH OF CONTRACT AGAINST ONYX FOR FAILURE TO PAY HER LEGAL
FEES AND EXPENSES PURSUANT TO SECTION 22 OF THE EMPLOYMENT
AGREEMENT
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96. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “95” as if fully set forth herein.

97. Pursuant to Section 22 of the Employment Agreement, Onyx is contractually
obligated to pay Mrs. Kao all legal fees and expenses arising out of any dispute under the
Employment Agreement or certain other documents between Mrs. Kao and Onyx, “the Company
shall pay all costs and expenses of the parties to this Agreement, including, without limitation, all

legal fees and expenses of the Executive.”

98. Demand has been made for payment of accrued legal fees and expenses.

99. Onyx has breached its agreement by failing to remit payment for the accrued legal
fees.

100. By reason of the foregoing, Mrs. Kao is entitled to judgment against Onyx for

breach of contract and payment of legal fees and expenses in a sum not presently known but
reasonably believed to be in excess of One Million Dollars ($1,000,000).

SEVENTH CAUSE OF ACTION
BREACH OF CONTRACT AGAINST ONYX, BLACK ONYX AND ORP GP
FOR FAILURE TO CALCULATE AND PAY MRS. KAO FULL AND FAIR VALUE
FOR HER EQUITY UNITS IN BLACK ONYX

101. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “100” as if fully set forth herein.

102. Pursuant to Section 4.3(d) and Section 10.1(a) of the Black Onyx LLCA, when a
member is no longer an employee of Onyx, that employee’s vested Black Onyx Units must be
repurchased by Black Onyx on such member’s termination date, “except as otherwise set forth in

such Member’s Service Agreement.
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103. Pursuant to Section 10.2 of the Black Onyx LLCA, on the Member’s Termination
Date, Black Onyx shall pay the “Repurchase Price” into escrow, the value of which shall have
been determined as of the Member’s Termination Date. Black Onyx shall hold the amount in
escrow, then shall re-calculate the Fair Market Value on the six-month anniversary of the
Member’s Termination Date and pay the Member the higher of the two in connection with the

Black Onyx Units for such Member.

104. Onyx, Black Onyx and ORP GP have breached their obligations to calculate
properly and pay the Repurchase Price for Mrs. Kao’s Profits Interests in Black Onyx that are
subject to repurchase as of her termination date as it failed to act in good faith to calculate the Fair

Market Value of Mrs. Kao’s Black Onyx Units.

105. By reason of the foregoing, Mrs. Kao is entitled to judgment against Onyx, Black
Onyx and ORP GP for breach of contract in a sum not presently known but reasonably believed to
be in excess of Two Million Dollars ($2,000,000).

EIGHTH CAUSE OF ACTION

DISCRIMINATION BY ONYX, ORP GP, KHAN AND MAXWELL
AGAINST MRS. KAO ON THE BASIS OF GENDER

106. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “105” as if fully set forth herein.

107. NYCHRL is codified in sections 8-101 et seq. of the Administrative Code of the
City of New York (“NYC Admin. Code”), and was augmented by the Local Civil Rights
Restoration Act of 2005, Local Law No. 85 of the City of New York (2005) (the “Restoration
Act”). NYCHRL prohibits discrimination based on gender. The core provision of the Restoration
Act makes clear that NYCHRL is to be construed and applied liberally for the accomplishment of

its uniquely broad and remedial purposes, regardless of whether the federal or New York State
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civil and human rights laws have been so construed.

108. NYSHRL, set forth in Executive Law sections 290 ef seq., defines and prohibits
unlawful discriminatory practices by private and public employers. NYSHRL forbids
discrimination on the basis of an individual’s gender. Executive Law section 296. In 2019,
NYSHRL was amended to direct courts to construe the Human Rights Law liberally for the
accomplishment of the “remedial” purposes thereof, “regardless of whether federal civil rights

laws...have been so construed.” Executive Law section 300.

109. Mrs. Kao is a member of a protected class, an “employee” under section 8-107
(1)(a)(3) of the NYC Admin. Code, and an “individual” as defined under section 296(1)(a) of the

Executive Law.

110. Onyx is an “employer” and a “covered entity” subject to the provisions of
NYCHRL under section 8-107 (1)(a)(3) of the NYC Admin. Code, and an “employer” as defined

under section 296(1)(a) of the Executive Law.

111. At all relevant times, Mrs. Kao was qualified and possessed the skills necessary for

performance of her position.

112. Despite Mrs. Kao’s qualifications, she was subjected to unfavorable treatment and

materially adverse employment actions, giving rise to an inference of discrimination.

113. Mrs. Kao’s gender was a factor and motivating factor in Defendants’ decision to
compensate her substantially less than her male predecessor, and to pursue and fund initiatives

headed by males, despite Mrs. Kao and Onyx in initially proposing these opportunities.

114. The unfavorable treatment and material adverse employment actions occurred

under circumstances giving rise to an inference of discrimination, in violation of NYCHRL and
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NYSHRL.
115. As aresult of the foregoing, Mrs. Kao has lost wages, benefits, has suffered mental

anguish, emotional distress and loss of enjoyment of life; and has incurred damages thereby.

116. Mrs. Kao also requests an award of punitive damages under NYCHRL and
NYSHRL.

NINTH CAUSE OF ACTION
RETALIATION BY ONYX, ORP GP, KHAN AND MAXWELL
AGAINST MRS. KAO FOR COMPLAINTS SHE MADE TO THE BOARD OF ONYX

117. Plaintiff repeats and re-alleges each and every allegation as set forth in paragraphs

“1” through “116” as if fully set forth herein.

118. Pursuant to the April 23 and May 17 Notices Mrs. Kao reported that her duties had

been substantially diminished and objected to the discrimination to which she was being subjected.

119. At the time of the Notices, Mrs. Kao reasonably believed that Onyx, ORP GP,
Khan, and Maxwell were engaged in conduct unlawful under the laws of the City and State of New

York.

120. Notwithstanding Mrs. Kao’s resignation and the terms of the Employment
Agreement, Onyx, acting at the direction of the ORP GP, responded by forwarding the Proposed

Transition Agreement.

121. The Proposed Transition Agreement was different than every other separation
agreement offered to any prior Caucasian male employee and was substantially less favorable to
Mrs. Kao than agreements entered into with Caucasian male employees who had separated from
Onyx in adverse circumstances. Additionally, the Proposed Transition Agreement sought to

blatantly avoid the rights of Mrs. Kao and obligations of Onyx under the Employment Agreement,
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including Mrs. Kao’s severance and negotiated and contractual no post employment restrictions.

122. As a proximate result of Mrs. Kao’s Notices, Onyx, ORP GP, Khan, and Maxwell,
retaliated against Mrs. Kao by intentionally misconstruing the Employment Agreement and other
relative operative documents. They have further refused to comply with their contractual
obligations, and have concealed their actions from employees of Onyx to harm Mrs. Kao’s
reputation and have taken these actions to harm Mrs. Kao’s reputation and standing in the

profession and industry.

123. Mrs. Kao has suffered and continues to suffer substantial losses, including the loss
of past and future earnings, bonuses, and other employment benefits, impairment and damage to
her good name, lasting embarrassment, humiliation and anguish, and other incidental and

consequential damages and expenses.

124. The retaliatory conduct of Onyx, ORP GP, Khan, and Maxwell was undertaken in
a deliberate, callous, malicious, fraudulent and oppressive manner intended to injure Mrs. Kao;
was undertaken with an improper and evil motive, amounting to malice and spite; and in conscious

disregard of Mrs. Kao’s rights. As a result, Mrs. Kao is entitled to an award of punitive damages.
WHEREFORE, Mrs. Kao respectfully requests the following relief:

(a) On the First Cause of Action summary declaratory judgment pursuant to CPLR
3001 declaring that in accordance with Section 9 of her Employment Agreement
Mrs. Kao is not subject to any post-employment restrictions, including covenants

against competition/solicitation/disparagement;

(b) On the Second Cause of Action summary declaratory judgment pursuant to CPLR
3001 declaring that in accordance with Section 8 (e) the Employment Agreement

she has provided sufficient notice and reason to terminate her employment with
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“Good Reason”;

(c) On the Third Cause of Action summary declaratory judgment pursuant to CPLR
3001 declaring that in accordance with Mrs. Kao’s termination with Good Reason
she is entitled to continued payment of her Base Compensation and Benefits during
the Severance Term or through December 21, 2022, payable in accordance with the

Company’s regular payroll practices;

(d) On the Fourth Cause of Action summary declaratory judgment pursuant to CPLR
3001 declaring that Onyx is responsible pursuant to Section 22 of the Employment
Agreement for Mrs. Kao’s accrued and future legal fees and expenses arising out

of this dispute;

(e) On the Fifth Cause of Action against Onyx for breach of the Employment
Agreement by failing to continue payment of Mrs. Kao’s Base Compensation and
Benefits during the Severance Term or through December 21, 2022, in accordance
with the Company’s regular payroll practices, in a sum not presently known but

reasonably believed to be in excess of One Million Dollars ($1,000,000);

6] On the Sixth Cause of Action against Onyx for breach of the Employment
Agreement and payment of accrued and continuing legal fees and expenses in a
sum not presently known but reasonably believed to be in excess of One Million

Dollars ($1,000,000);

(2) On the Seventh Cause of Action against Onyx, Black Onyx and ORP GP for breach
of their obligations to calculate properly and pay the Repurchase Price for Mrs.
Kao’s Profits Interests in Black Onyx that are subject to repurchase as of her

termination date in a sum not presently known but reasonably believed to be in
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excess of Two Million Dollars ($2,000,000);

(h) On the Eighth and Ninth Causes of Action against Onyx, ORP GP, Khan and
Maxwell in an amount to be determined at trial but not less than Five Million
Dollars ($5,000,000) for actual damages, including loss of wages and benefits, front

pay, back pay, mental anguish, humiliation, embarrassment, and emotional injury;

(1) An award of punitive damages; and an order enjoining Defendants from engaging

in the future in the wrongful practices alleged herein;
) An award of reasonable attorneys' fees and the costs of this action; and

(k) Such other and further relief as is just and proper.

Dated: New York, New York
July 16, 2021

HUBELL & ASSOCIATES LLC
Attorneys for Plaintiff

2 Grand Central Tower

140 East 45" Street, 44™ Floor
New York, New York 10017
212-682-7195

By: S/ Richard A. Hubell
Richard A. Hubell
Barry A. Cozier
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Execution Version

EMPLOYMENT AGREEMENT

This EMPLOYMENT AGREEMENT (this “Agreement”) is made and entered into as of
July 1, 2015 (the “Effective Date”), by and between Onyx Renewable Partners L.P., a Delaware
limited partnership (the “Company™), and Ja Kao, a U.S. citizen (“Executive™).

WITNESSETH:

WHEREAS, the Company desires to employ Executive and to enter into this Agreement
embodying the terms of such employment, and Executive desires to enter into this Agreement and
to accept such employment, subject to the terms and provisions of this Agreement.

NOW, THEREFORE, in consideration of the promises and mutual covenants contained
herein and for other good and valuable consideration, the receipt and sufficiency of which are
mutually acknowledged, the Company and Executive hereby agree as follows:

Section 1. Definitions. Capitalized terms not otherwise defined in this Agreement
shall have the meaning set forth on Appendix A, attached hereto.

Section 2. Acceptance and Term of Employment.

The Company agrees to employ Executive, and Executive agrees to serve the Company,
on the terms and conditions set forth herein. The Company agrees to employ Executive, pursuant
to the terms of this Agreement, and Executive agrees to be so employed, for a term commending
as of the Effective Date and running until December 31, 2017 (the “Initial Term™). The term of
this Agreement shall be automatically extended for successive two year periods; provided,
however, that either party hereto may elect not to extend this Agreement by giving written notice
to the other party at least sixty (60) days prior to any such anniversary date. Notwithstanding|the
foregoing, Executive’s employment hereunder may be terminated earlier in accordance with and
subject to Section 8. The period of time between the Effective Date and the termination of
Executive’s employment hereunder during the Initial Term and all renewals thereof shall| be
referred to herein as the “Term of Employment.”

Section 3. Position, Duties, and Responsibilities.

(a) Position. Duties, and Responsibilities. During the Term of Employment,
Executive shall be employed and serve as President of the Company and shall have such duti
and responsibilities commensurate with such title. Executive and the Chief Executive Officer of
the Company (the “CEQ”) and the General Partner shall annually agree on key performance
indicators for Executive, which will establish applicable metrics for the assessment of Executive’s
execution of her duties and responsibilities for the Company. Executive shall report directly to|the
CEO and the General Partner.

(b) Performance. Executive shall devote substantially all of Executive’s
business time, and Executive’s attention, skill, and reasonable best efforts to the performance of
Executive’s duties under this Agreement and shall not engage in any other business or occupation
during the Term of Employment, except as permitted by this Section 3(b). Notwithstanding [the
foregoing. nothing herein shall preclude Executive from (i) with the prior written consent (which

Active 17733884.6
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consent shall not be unreasonably withheld) of the General Partner serving solely as a member of
the boards of directors or advisory boards of two (2) non-competing businesses, it being
understood that Executive shall not provide consulting or other services to such non-competing
businesses, (ii) with the prior written consent of the General Partner (which consent shall not be
unreasonably withheld), serving as a member of boards of directors or advisory boards| of
charitable organizations, (iii) continuing service as a member of boards of directors or advisory
boards (or their equivalents in the case of a non- corporate entity) of such entities, or providing
unpaid services to such entities, listed on Appendix B attached hereto (each, an “Existing Outside
Board™), (iv) engaging in charitable activities, community affairs, and other unpaid assistance to
research institutions, think tanks and similar entities and (v) managing Executive’s personal
investments and affairs; provided, however, that notwithstanding anything to the contrary
contained herein, Executive shall devote substantially all of her business time, attention and skill
to the performance of Executive’s duties and responsibilities hereunder and Executive may engage
in the other activities permitted by this Section 3(b) only to the extent consistent with such
standard.

(c) Principal Place of Employment. Executive’s principal place of employment
shall be in New York City, New York, although Executive understands and agrees that Executive
shall be required to travel from time to time for business reasons.

Section 4. Compensation.

During the Term of Employment, Executive shall be provided annualized Base
Compensation, payable in accordance with the regular payroll practices of the Company, of
ﬂ with upward adjustments, if any, as may be approved in writing by the General Partner.
The General Partner shall review Executive’s Base Compensation for increase annually.

Section 5. Employee Benefits.

(a) General. During the Term of Employment, Executive shall be entitled to
participate in health, insurance, retirement, and other benefits provided generally to similarly
situated employees of the Company. Executive shall also be entitled to the same number of
holidays, vacation days (but no less than as set forth in Section 5(b)), and sick days, as well as any
other benefits, in each case as are generally allowed to similarly situated employees of [the
Company in accordance with the Company policy as in effect from time to time. Nothing contained
herein shall be construed to limit the Company’s ability to amend, suspend, or terminate any
employee benefit plan or policy at any time without providing Executive notice, and the right to
do so is expressly reserved.

(b) (1) Vacation and Holidays. Executive shall be entitled to twenty (20) days
of vacation per year of employment in addition to the public holidays recognized in New York
City, New York.

(ii) Insurance and Indemnification. Executive shall be insured by the Comp])Iny
with directors and officers insurance at industry-standard levels for the type of businesses in which
Company is engaging. Such insurance shall cover Executive’s actions for and on behalf of fthe
Company and its affiliates. The Executive shall be indemnified in full by the Company for all
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actions taken during the Term of Employment in furtherance of her duties on behalf of the
Company and its affiliates for any event resulting in a claim by a third party in the event insurance
does not cover any such actions or in the event the Company does not have such directors Tnd
officers insurance in full force and effect at the time any such event arises.

Section 6. Key-Man Insurance.

At any time during the Term of Employment, the Company shall have the right to insure
the life of Executive for the sole benefit of the Company, in such amounts, and with such terms,
as it may reasonably determine. All premiums payable thereon shall be the obligation of the
Company. Executive shall have no interest in any such policy, but agrees to reasonably cooperate
with the Company in procuring such insurance by submitting to physical examinations, supplying
all reasonable information required by the insurance company, and executing all reasonably
necessary documents.

Section 7. Reimbursement of Business Expenses.

Executive is authorized to incur reasonable business expenses in carrying out Executive’s
duties and responsibilities under this Agreement, and the Company shall promptly reimburse
Executive for all such reasonable business expenses, subject to documentation in accordance with
the Company’s policy, as in effect from time to time.

Section 8. Termination of Employment.

(a) General. The Term of Employment shall terminate upon the earliest to occur
of (i) Executive’s death, (ii) a termination by reason of a Disability, (iii) a termination by the
Company with or without Cause, or (iv) a termination by Executive with or without Good Reason.
Upon any termination of Executive’s employment for any reason, except as may otherwise be
requested by the Company in writing and agreed upon in writing by Executive, Executive shall
resign from any and all directorships, committee memberships, and any other positions Executive
holds with the Company or any other member of the Company Group. Notwithstanding anything
herein to the contrary, the payment (or commencement of a series of payments) hereunder of any
nonqualified deferred compensation (within the meaning of Section 409A of the Code) upon a
Termination of Employment shall be delayed until such time as Executive has also undergone a
“separation from service” as defined in Treasury Regulation Section 1.409A-1(h), at which time
such nonqualified deferred compensation (calculated as of the date of Executive’s termination of
employment hereunder) shall be paid (or commence to be paid) to Executive on the schedule|set
forth in this Section 8 as if Executive had undergone such termination of employment (under the
same circumstances) on the date of Executive’s ultimate “separation from service.”

(b) Termination Due to Death or Disability. Executive’s employment shall
terminate automatically upon Executive’s death. The Company may terminate Executivie’s
employment immediately upon the occurrence of a Disability, such termination to be effective
upon Executive’s receipt of written notice of such termination. Upon Executive’s death or in fthe
event that Executive’s employment is terminated due to Executive’s Disability, Executive or
Executive’s estate or Executive’s beneficiaries, as the case may be, shall be entitled to the Accrued
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Obligations. In addition, Executive and her eligible dependents shall continue to participate in the
Company’s group health plan for a period of six (6) months following Executive’s death| or
Disability, but only if such continued participation is permitted under the terms of the Company’s
group health plan.

Following Executive’s death or a termination of Executive’s employment by reason of a Disability,
except as set forth in this Section 8(b), Executive shall have no further rights to any compensation
or any other benefits under this Agreement.

(c) Termination by the Company for Cause.

(i) The Company may terminate Executive’s employment at any time
for Cause, effective upon Executive’s receipt of written notice of such termination.

(ii)  In the event that the Company terminates Executive’s employment
for Cause, Executive shall be entitled only to the Accrued Obligations. Following such
termination of Executive’s employment for Cause, except as set forth in this Section 8(c),
Executive shall have no further rights to any compensation or any other benefits under this
Agreement.

(d)  Termination by the Company without Cause. The Company may, upon
sixty (60) days written notice, terminate Executive’s employment at any time without Cause,
effective upon Executive’s receipt of such written notice of such termination. In the event that
Executive’s employment is terminated by the Company without Cause (other than due to death or
Disability), Executive shall be entitled to:

(1) The Accrued Obligations;

(ii)  Continued payment of Base Compensation during the Severance
Term, payable in accordance with the Company’s regular payroll practices;

(ili)  To the extent permissible under the Company’s group health plan,
and subject to Executive’s timely election of and continued eligibility for continuation
coverage under the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended
(“COBRA?”), during the Severance Term (or until Executive becomes eligible for medical
coverage from another employer, if earlier), reimbursement for the premium costs of
continued health benefits provided to Executive and Executive’'s dependents.
Notwithstanding the foregoing, if the Company’s obligations contemplated by this Section
8(d)(iii) would result in the imposition of excise taxes on the Company for failure to
comply with the nondiscrimination requirements of the Patient Protection and Affordable
Care Act of 2010, as amended, and the Health Care and Education Reconciliation Act of
2010, as amended (to the extent applicable), the Company shall discontinue the COBRA-
related payments provided for in this Section 8(d) and shall instead pay to Executive a
lump-sum payment equal to the premium costs of continued health benefits provided to
Executive and Executive’s dependents pursuant to COBRA for the remainder of the
Severance Term; and
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(iv) Continued payment of all premiums and continued coverage for all
life, accidental death and disability insurance policies for the benefit of Executive to the
extent such policies are provided by the Company and in effect at the time of Executive’s
termination by the Company pursuant to this Section 8(d) for the remainder of [the
Severance Term.

Following such termination of Executive’s employment by the Company without Cause,
except as set forth in this Section 8(d), Executive shall have no further rights to any compensati
or any other benefits under this Agreement.

(e) Termination by Executive with Good Reason. Executive may terminate
Executive’s employment with Good Reason, and Executive shall be entitled to the same payments
and benefits as provided in Section 8(d) hereof for a termination by the Company without Cause,
subject to the same conditions on payment and benefits as described in Section 8(d) hereof.
Following such termination of Executive’s employment by Executive with Good Reason, except
as set forth in this Section 8(¢), Executive shall have no further rights to any compensation or
other benefits under this Agreement.

(H) Termination by Executive without Good Reason. Executive may termirlate
Executive’s employment without Good Reason by providing the Company sixty (60) days’ written
notice of such termination. In the event of a termination of employment by Executive under this
Section 8(f), Executive shall be entitled only to the Accrued Obligations. In the event| of
termination of Executive’s employment under this Section 8(f), the Company may, in its sole and
absolute discretion, by written notice accelerate such date of termination without changing the
characterization of such termination as a termination by Executive without Good Reason.
Following such termination of Executive’s employment by Executive without Good Reﬁn,
except as set forth in this Section 8(f), Executive shall have no further rights to any compensation
or any other benefits under this Agreement.

Section 9. No Additional Restrictions.

No additional restrictions apply to or limit the Executive’s rights except those set forth in
this Agreement, nor does Executive waive any rights she has with respect to this Agreement, the
Partnership Agreement or the MLP LLC Agreement pursuant to any provisions under any such
agreement or any legal or equitable right, remedy, or claim in respect of any such agreement. For
the avoidance of doubt, Executive shall not be subject to any of the provisions or restrictions
contained in Article XI of the Amended and Restated Limited Liability Company Agreement of
Black Onyx Investments, LLC, dated as of January 20, 2015, except for those contained in Section
11.3 thereof.

Section 10.  Representations and Warranties of Executive. Executive represents and
warrants to the Company that—

(a) Executive is entering into this Agreement voluntarily and that Executive’s
employment hereunder and compliance with the terms and conditions hereof will not conflict with
or result in the breach by Executive of any agreement to which Executive is a party or by which
Executive may be bound;
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(b) Executive has not violated, and in connection with Executive’s employment
with the Company will not violate, any non-solicitation, non-competition, or other similar
covenant or agreement of a prior employer by which Executive is or may be bound; and

(c) In connection with commencing Executive’s employment with [the
Company, Executive has not used any confidential or proprietary information Executive may have
obtained in connection with employment with any prior employer; and

(d)  Executive has not violated any applicable securities laws in connection with
commencing Executive’s employment with the Company.

Section 11. Taxes.

The Company may withhold from any payments made under this Agreement all applicable
taxes, including but not limited to income, employment, and social insurance taxes, as shall be
required by law. Executive acknowledges and represents that the Company has not provided any
tax advice to Executive in connection with this Agreement and that Executive has been advised by
the Company to seek tax advice from Executive’s own tax advisors regarding this Agreement and
payments that may be made to Executive pursuant to this Agreement.

Section 12.  Set Off; Mitigation.

The Company’s obligation to pay Executive the amounts provided and to make the
arrangements provided hereunder shall not be subject to set-off, counterclaim, or recoupment of
amounts owed by Executive to the Company pursuant to a written agreement. Executive shall not
be required to mitigate the amount of any payment provided pursuant to this Agreement by seeking
other employment or otherwise.

Section 13.  Additional Section 409A Provisions. Notwithstanding any provision in
this Agreement to the contrary:

(a) The parties hereto intend that all compensation, benefits and other payments
made to Executive hereunder will be provided or paid to Executive in compliance with| all
applicable provisions, or an exemption or exception from the applicable provisions of, Section
409A of the Code and the regulations and rulings issued thereunder, and the rulings, notices and
other guidance issued by the Internal Revenue Service interpreting the same, and this Agreement
shall be construed and administered in accordance with such intent. The parties also agree that
this Agreement may be modified, as reasonably agreed by the parties, to the extent necessary to
comply with all applicable requirements of, and to avoid the imposition of additional tax, interest
and penalties under, Section 409A of the Code in connection with the compensation, benefits and
other payments to be provided or paid to Executive hereunder. Any such modification shall
maintain the original intent and benefit to the Company and Executive of the applicable provision
of this Agreement, to the maximum extent possible without violating Section 409A of the Code.

(b) Any payment otherwise required to be made hereunder to Executive at any
date as a result of the termination of Executive’s employment shall be delayed for such period of

time as may be necessary to meet the requirements of Section 409A(a)(2)(B)(i) of the Code (the
“Delay Period”). On the first business day following the expiration of the Delay Period, Executive
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shall be paid, in a single cash lump sum, an amount equal to the aggregate amount of all payments
delayed pursuant to the preceding sentence, and any remaining payments not so delayed shall
continue to be paid pursuant to the payment schedule set forth herein.

(c) Each payment in a series of payments hereunder shall be deemed to be a
separate payment for purposes of Section 409A of the Code.

(d) To the extent that any right to reimbursement of expenses or payment of
any benefit in-kind under this Agreement constitutes nonqualified deferred compensation (within
the meaning of Section 409A of the Code), (i) any such expense reimbursement shall be made by
the Company no later than the last day of the taxable year following the taxable year in which stich
expense was incurred by Executive, (ii) the right to reimbursement or in-kind benefits shall not be
subject to liquidation or exchange for another benefit, and (iii) the amount of expenses eligible for
reimbursement or in-kind benefits provided during any taxable year shall not affect the expenses
eligible for reimbursement or in-kind benefits to be provided in any other taxable year; provided,

to a limit related to the period the arrangement is in effect. To the extent any penalty taxes u
Section 409A of the Code are assessed against the Executive, the Company shall be liable to pay
such amounts to the Executive in addition to any amounts due under this Agreement.

Section 14.  Successors and Assigns; No Third-Party Beneficiaries.

(a) The Company. This Agreement shall inure to the benefit of the Company
and its respective successors and assigns. Neither this Agreement nor any of the rights,
obligations, or interests arising hereunder may be assigned by the Company to a Person (other than
another member of the Company Group, or its or their respective successors) without Executive’s
prior written consent (which shall not be unreasonably withheld, delayed, or condition
provided, however, that in the event of a sale of all or substantially all of the assets of the Company,
the Company may provide that this Agreement will be assigned to, and assumed by, the acquiror
of such assets without Executive’s consent.

(b)  Executive. Executive’s rights and obligations under this Agreement shall
not be transferable by Executive by assignment or otherwise, without the prior written consent of
the Company; provided, however, that if Executive shall die, all amounts then payable to Executive
hereunder shall be paid in accordance with the terms of this Agreement to Executive’s devisee,
legatee, or other designee, or if there be no such designee, to Executive’s estate.

(c) No Third-Party Beneficiaries. Except as otherwise set forth in Section 8(b)
or Section 14(b) hereof, nothing expressed or referred to in this Agreement will be construed to
give any Person other than the Company and Executive any legal or equitable right, remedy, or
claim under or with respect to this Agreement or any provision of this Agreement.

Section 15.  Waiver and Amendments.
Any waiver, alteration, amendment, or modification of any of the terms of this Agreement

shall be valid only if made in writing and signed by each of the parties hereto affected by such
waiver, alteration, amendment, or modification. No waiver by any of the parties hereto of their
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rights hereunder shall be deemed to constitute a waiver with respect to any subsequent occurrences
or transactions hereunder unless such waiver specifically states that it is to be construed as a
continuing waiver.

Section 16.  Severability.

If any covenants or such other provisions of this Agreement are found to be invalid or
unenforceable by a final determination of a court of competent jurisdiction, (a) the remaining terms
and provisions hereof shall be unimpaired, and (b) the invalid or unenforceable term or provision
hereof shall be deemed replaced by a term or provision that is valid and enforceable and that comes
closest to expressing the intention of the invalid or unenforceable term or provision hereof.

Section 17.  Governing Law; Waiver of Jury Trial; Jurisdiction.

BECAUSE OF THE VARIOUS STATES OF FORMATION OR RESIDENCY OF THE
PARTIES HERETO, THE PARTIES ACKNOWLEDGE THAT THIS AGREEMENT] IS
GOVERNED BY AND IS TO BE CONSTRUED UNDER THE LAWS OF THE STATE OF
DELAWARE. EACH PARTY TO THIS AGREEMENT ALSO HEREBY WAIVES ANY
RIGHT TO TRIAL BY JURY IN CONNECTION WITH ANY SUIT, ACTION, OR
PROCEEDING UNDER OR IN CONNECTION WITH THIS AGREEMENT. Each of the parties
agrees that any dispute between the parties shall be resolved only in the courts located in the State
of New York located in the borough of Manhattan. In that context, and without limiting the
generality of the foregoing, each of the parties hereto irrevocably and unconditionally (a) submits
in any proceeding relating to this Agreement, Executive’s employment by the Company or rFny
affiliate or for the recognition and enforcement of any judgment in respect thereof| (a
“Proceeding™), to the exclusive jurisdiction of the courts of the State of New York located in |the
borough of Manhattan, and appellate courts having jurisdiction of appeals from any of the
foregoing, and agrees that all claims in respect of any such Proceeding shall be heard and
determined in such New York State court or, to the extent permitted by law, in such federal court,
(b) consents that any such Proceeding may and shall be brought in such courts and waives
objection that parties may now or thereafter have to the venue or jurisdiction of any such
Proceeding in any such court or that such Proceeding was brought in an inconvenient court and
agrees not to plead or claim the same, (c) agrees that service of process in any such Proceeding
may be effected by mailing a copy of such process by registered or certified mail (or

manner permitted by the laws of the State of New York. Notwithstanding anything to the cont
herein or in any other agreement, any dispute between the parties (i) arising under this Agree
and other agreements by and between the parties shall be resolved exclusively in the courts of New
York in accordance with this Section 17 and (ii) that does not involve this Agreement shall be
governed by the terms of such other arrangements.

Section 18.  Notices.
(a) Place of Delivery. Every notice or other communication relating to this

Agreement shall be in writing, and shall be mailed to or delivered to the party for whom or which
it is intended at such address as may from time to time be designated by it in a notice mailed or
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delivered to the other party as herein provided; provided, that unless and until some other address
is so designated, all notices and communications by Executive to the Company shall be mailed or
delivered to the Company at its principal executive office and all notices and communications by
the Company to Executive may be given to Executive personally or may be mailed to Executive
at Executive’s last known address, as reflected in the Company’s records.

(b) Date of Delivery. Any notice so addressed shall be deemed to be given (i)
if delivered by hand, on the date of such delivery, (ii) if mailed by courier or by overnight mail,
on the first business day following the date of such mailing, and (iii) if mailed by registered or
certified mail, on the third business day after the date of such mailing.

Section 19.  Section Headings.

The headings of the sections and subsections of this Agreement are inserted |for
convenience only and shall not be deemed to constitute a part thereof or affect the meaning or
interpretation of this Agreement or of any term or provision hereof.

Section 20. Entire Agreement.

This Agreement, together with any exhibits attached hereto, constitutes the entire
understanding and agreement of the parties hereto regarding the employment of Executive by|the
Company. This Agreement supersedes all prior negotiations, discussions, correspondence,
communications, understandings, and agreements between the parties relating to the subject matter
of this Agreement.

Section 21.  Survival of Operative Sections.

Upon any termination of Executive’s employment, the provisions of Section 5(b)(ii),
Section 6 and Section 8 through Section 22 of this Agreement (together with any related definitions
set forth in Section 1 hereof) shall survive to the extent necessary to give effect to the provis%Ens
thereof.

Section 22.  Litigation; Legal Fees.

The parties acknowledge and agree that in connection with any dispute any of this
Agreement, the Partnership Agreement or the MLP LLC Agreement, the Company shall pay all
costs and expenses of the parties to this Agreement, including, without limitation, all legal t(ees
and expenses of the Executive.

Section 23.  Counterparts.
This Agreement may be executed in two or more counterparts, each of which shall be
deemed to be an original but all of which together shall constitute one and the same instrument.

The execution of this Agreement may be by actual or facsimile signature.

[Signatures to appear on the following page.)
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date
first above written.

ONYX RENEWABLE PARTNERS L.P.

By: Matthew Rosenbh}n
Title: CEO

EXECUTIVE

b K
¥Kao

Title: President
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APPENDIX A
Definitions

(a) “Accrued Obligations” shall mean (i)all accrued but unpaid Base
Compensation through the date of termination of Executive’s employment, (ii) any unpaid or
unreimbursed expenses incurred in accordance with Section 7 hereof, (iii) any benefits provided
under the Company’s employee benefit plans upon a termination of employment, in accordance
with the terms contained therein, (iv) any vacation time accrued in accordance with Company
policy, and (v) rights with respect to equity of the Company or any of its affiliates (or distributipns
related to such equity), subject to, and in accordance with, the terms and conditions of the
Partnership Agreement and any subscription, grant or similar agreement relating to such equity.

(b)  “Agreement” shall have the meaning set forth in the preamble hereto.

(c) “Base Compensation” shall mean the annual base salary provided for in

Section 4.

2

and any other entities directly or indirectly controlled

by either or both of them.

(e) “Cause” shall mean (i) any material breach by Executive of this Agreement,
(i) any wilful misconduct or other wilful act by the Executive which has a material adverse effect
on the Company or any of its affiliates and their respective businesses (including any action that

laws) and which is materially detrimental to the Company or any of 1ts affiliates, their businesses.
The General Partner may characterize Executive’s Termination of Employment as a termination
for Cause if the Executive terminated employment after engaging in conduct constituting Cause;
provided, that, in the case of clause (i), and to the extent such breach is, in fact, curable, has jnot
been cured by the relevant person within forty-five (45) days of written notice from Blackstone
thereof. Any determination of “Cause” shall be determined by a court of competent jurisdiction;
provided, that, upon a determination by the General Partner that “Cause™ exists, Executive may be
placed on unpaid suspension pending the court’s determination, Executive’s voting rights shal| be
suspended, and amounts otherwise distributable to Executive will be held back by the Company;
provided further, however, that, if such court determines that “Cause” does not exist, then
Executive will receive any unpaid back-pay and other compensation which would have been paid
during any such suspension in addition to any other amounts Executive may be owed and
Blackstone and the other recipients of distributions shall return any distributions that would have
otherwise been distributed to Executive during her suspension under this section.

6y “Code” shall mean the Internal Revenue Code of 1986, as amended, and [the
rules and regulations promulgated thereunder.
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