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QUESTIONS PRESENTED

Respondent-Appellants appellate brief raises two questions to this appellate
tribunal.

1. Is Petitioner-Respondents underlying claim for dissolution of the corporate
entities barred by the Statute of Limitations?

2. Did the trial court make an error in granting Petitioner-Respondents motion
for a preliminary injunction?

PRELIMINARY STATEMENT IN OPPOSITION

Petitioner-Respondent (hereinafter "Apostolopoulos") brought an underlying
proceeding pursuant to BCL §1104 to dissolve two corporations in which
Respondent-Appellant (hereinafter "Kyriakoudes") and Apostolopoulos are 50%
shareholders of corporate Respondents-Appellants Lancaster Realty Mgt. Corp.
(hereinafter "Lancaster") and Oxford Associates Group, Inc. (hereinafter "Oxford"),
collectively the "corporate-appellants".

Respondent-Appellant, George Kyriakoudes a/k/a George Kyriak, is the
President of the corporate-appellants and is also named as a Respondent herein. Both
Apostolopoulos and Kyriakoudes are each 50% owners of Oxford and Lancaster.

On or about 2006, Kyriakoudes discharged Apostolopoulos from her daily
management position of both Oxford and Lancaster. Apostolopoulos remains a

shareholder of the corporate entities. It was not until August 6, 2019, when for the



first time Kyirakoudes openly repudiated his fiduciary duty to Apostolopoulos where
he unilaterally deemed himself a sole owner of Oxford and Lancaster. (R. 107)

The wunderlying proceeding for dissolution was commenced by
Apostolopoulos seeking to dissolve the corporate entities and simultaneously moved
for a preliminary injunction. The trial court, Supreme Court (Qns. Cty, J. Livote)
after granting both parties an opportunity to fully brief the matter, subsequently held
a hearing where oral argument and evidentiary exhibits were presented. On May 13,
2020, Judge Livote granted Apostolopoulos' motion for a preliminary injunction in
part and denied Appellant's, Kyriakoudes, cross-motion to dismiss the dissolution
proceeding based on the statute of limitations. Judge Livote allowed both sides an
opportunity to be heard on the record and after extensive briefing and oral argument,

partially granted Petitioner Apostolopoulos' motion for a preliminary injunction.

STATEMENT OF UNDERLYING FACTS

In the underlying Petition, Apostolopoulos proved by clear and convincing
evidence that she is a 50% owner of both Oxford and Lancaster and that Kyriakoudes
owns the other 50% of the corporate entities; although Kyriakoudes asserts that
Apostolopoulos has not demonstrated ownership in both Oxford and Lancaster. That
Apostolopoulos has provided additional proof that she is the co-owner based upon
two prior actions between the parties where Kyriakoudes twice admitted in prior

litigation that Apostolopoulos is a 50% shareholder in the Oxford and Lancaster



corporations. (R. 35, 62) In the matter of The Commissioner of the State Insurance
Fund vs. Allied Renovation Corp., et al., (Sup. Ct., NY Cty., Index No.: 402694/07)
the Oxford and Lancaster entities were named as defendants in a lawsuit seeking a
recovery of Worker's Compensation premiums.

In the Commissioner's lawsuit, Respondent Kyriakoudes submitted affidavits,
including an affidavit in connection with a summary judgment motion and related
relief that was determined in the Decision/Order of the Hon. Carol Robinson
Edmead, J.S.C., dated July 30, 2009, stating:

"Ms. Apostolopoulos is the co-owner of the Oxford defendants with
George Kyriak. ["Mr. Kyriak"], who provides an affidavit in
opposition ["Kyriak Aff."}. Mr. Kyriak attests that except for the
fact that Ms. Apostolopoulos is also part owner of the Oxford
defendants..."

Judge Edmead further stated in her Decision, confirming co-ownership of
Oxford and Lancaster between Ms. Apostolopoulos as follows:

"In his affidavit, Mr. Kyriak argues that the Oxford defendants are
not liable for premiums due under the Policy because the party who
entered the agreement for the Policy, Ms. Apostolopoulos, owner
of the co-defendants, did not have authority to do so. (Kyriak Aff.
Par. 10, 17). In other words, Ms. Apostolopoulos, as co-owner of
the Oxford defendants."

In an additional action between the parties, Vasiliki Apostolopoulos a/k/a
Vana Apostolopoulos a/a/a/a Vana Post v. Oxford Associates Group, Inc. et al., New

York Supreme Court, Queens County, Index No.: 12691/07, the Hon. Orin R. Kitzes,

J.S.C. held on February 20, 2008 that Apostolopoulos is in fact a 50% shareholder
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of Oxford Associates and is entitled to inspect the books and records of the corporate
entities; and further Kyriakoudes 1is judicially estopped from asserting that
Apostolopoulos is not a 50% owner of both Oxford and Lancaster with Kyriak. (R.
68-70)

Apostolopoulos proved that she was a 50% shareholder of the corporate
entities at the inception and that she participated in the daily management of the
corporate-appellants. (R. 33) In approximately 2006, in which the corporate-
appellants were the subject of two separate proceedings brought by the NYS
Insurance Department, Kyriakoudes forced Apostolopoulos out of the management
of the company and "froze her out" of the daily decision-making process of the
corporate entities. (R. 81) Thereafter, in a timely manner, Apostolopoulos brought
an underlying proceeding for an accounting to inspect the books of the corporate-
appellants in 2007. (R. 68-70, 82) Kyriakoudes refused to comply with the prior
proceeding resulting in a complete "freeze out" of Apostolopoulos, preventing her
from obtaining reasonable expectations of her ownership in the corporate-

appellants.



PROCEDURAL HISTORY OF THE UNDERLYING PROCEEDING

Petitioner-Respondent commenced this proceeding on June 28, 2019, by the
filing of a Petition. (R. 31-38)

Petitioner-Respondent in the underlying proceeding in her accompanying
Order to Show Cause for preliminary injunction set forth the grounds in which
Respondent-Appellant  Kyriakoudes breached his fiduciary duties to
Apostolopoulos.

The Supreme Court held oral argument for a temporary restraining order on
June 28, 2019 (R. 12-30) and established that Apostolopoulos had been completely
shut out of the business of Oxford and Lancaster for several years. Apostolopoulos
had not received profits, dividends or tax returns since 2010 (R. 19-21) The Supreme
Court further directed Kyriakoudes to immediately make available the books and
records of the corporate-appellants to Apostolopoulos. (R. 39-42) At no time during
the underlying proceeding has Kyriakoudes complied with the Supreme Court
Order.

Thereafter, the parties fully briefed the underlying issues with Kyriakoudes
claiming that Apostolopoulos claims were time barred by the statute of limitations.
(R. 77-103) On October 16, 2019, Apostolopoulos submitted opposition to
Kyriakoudes cross motion to dismiss and leave to file the Amended Petition (R. 104)

On May 13, 2020, the Supreme Court (Qns. Cty., J. Livote) issued an Order partially



granting Apostolopoulos' motion for a preliminary injunction and denied
Kyriakoudes cross motion to dismiss as time barred. (R. 7-12) Judge Livote's
preliminary injunction was well reasoned and maintained the status quo between the
parties, allowing Kyriakoudes to remain in control of the corporate entities and run
the daily activities.
The trial court Order merely prevented Kyriakoudes from:

"exposing, transferring, diverting or selling any cash or assets not

in the normal course of operations belonging to the corporate

appellants without the consent of petitioner Vasiliki

Apostolopoulos".

Judge Livote's Order was neither intrusive or preventive of Kyriakoudes

ability to continue to run the corporate entities in the normal course of business.



ARGUMENT

POINT I
THE TRIAL COURT CORRECTLY DECIDED THAT PETITIONER-
RESPONDENT'S CLAIMS FOR DISSOLUTION WERE NOT TIME
BARRED BY THE STATUTE OF LIMITATIONS

The law 1s clear when equitable relief is sought there is a six-year statute of
limitations (See CPLR §213) Bouley v. Bouley, 19 A.D.3d 1049 (2005).
Furthermore, the New Y ork tolling provisions of the statute of limitations, the statute
will not begin to run until "the fiduciary has openly repudiated his obligation or the
relationship has been otherwise terminated." See Westchester Religious Institution
v. Kamerman, 262 A.D. 2d. 131. The reason for such tolling is that the beneficiary
should be entitled to rely upon a fiduciary skill without the necessity of interrupting
the continuous relationship of trust and confidence. See Golden Pacific Bancorp. v.
Federal Deposit Insurance, 273 F.3rd, 509, 519. The statute of limitations is tolled
until "the fiduciary has openly repudiated his or her obligations to the beneficiary of
the relationship. See Kamerman supra.

It is beyond dispute that Kyriakoudes did not repudiate Apostolopoulos' 50%
ownership interest until August of 2019, when he provided an affidavit in opposition
to Apostolopoulos' petition for dissolution.

Under the open repudiation doctrine, under which limitation period claims

arising out of a fiduciary relationship will not commence until the fiduciary has



openly repudiated his obligation or the relationship has been otherwise terminated.
See Horan v. Viera, 18-CV-01286 (EDNY, decided 3/12/2021). Another doctrine
equally applicable is the doctrine of equitable estoppel which precludes a party from
raising a statute of limitations defense where the parties own wrong doing produced
the extensive delay between the accrual of the cause of action and the institution of
legal proceedings. See Zumpano v. Quinn, 6 N.Y.3d 666 (2006).

Although Petitioner-Respondent Apostolopoulos has not been able to
participate in the daily activities of the Oxford and Lancaster entities, she has always
relied on the prior statements of Respondent-Appellant Kyriakoudes acknowledging
her 50% shareholder interest in the corporate entities. It was not until June of 2019
when Petitioner moved for dissolution after finding out that Respondent-Appellant
Kyriakoudes had sold off multiple real estate assets from the Oxford entity that
Apostolopoulos initiated the dissolution proceeding.

Similarly in the Matter of Therm, Inc. 132 A.D.3d 1137, 1138, 18 N.Y.S.3d
739, 740 (3rd Dept. 2015), petitioners appealed a decision from the lower court

which held that its claims for breach of fiduciary duty and common-law dissolution

I' Petitioner-Respondent Apostolopoulos will also be moving in the trial court for an expansion of
the appellate record based on newly discovered evidence. It has recently come to the attention of
Apostolopoulos that subsequent to the ouster of Petitioner from the management duties of the
corporate entities, Respondent Kyriakoudes refinanced, without Petitioner's knowledge or consent,
Lancaster's real estate and absconded with $2.6 million dollars in the past several years.



were barred by the six-year statute of limitations periods. The Appellate Division

held:

Although "New York law does not provide a single statute of
limitations for breach of fiduciary duty claims [and] the choice of
applicable limitations period depends on the substantive remedy
that the plaintiff seeks" (IDT Corp. v. Morgan Stanley Dean
Writer & Co., 12 NY3d 132, 139, 907 NE 2d 268, 879 NYS2d
355 [2009]), the parties do not dispute that a six-year period
applies to these two remaining causes of action. However, the
statute of limitations for a claim alleging a breach of fiduciary
duty is tolled until there has been an open repudiation by the
fiduciary or the relationship that otherwise been clearly
terminated. (see Matter of Barabash, 31 NY2d 76, 80, 286 NE2d
268, 334 NYS2d 890 [1972]; Matter of Baird, 58 AD3d 958, 959,
871 NYS2d 755 [2009]; People v. Ben, 55 AD3d 1306, 1308, 866
NYS2d 464 [2008]; Matter of Rodken, 270 AD2d 784, 785, 705
NYS2d 429 [2000]; see also Access Point Med., LLC. v. Mandell,
106 AD2d 40, 44-45, 963 NYS2d 44 [2013])

Id. [emphasis supplied]

See also Matter of Twin bay Vil., Inc. Kasian, 153 A.D.3d 998, 1001, 60

N.Y.S.3d 560, 564 (3rd Dept. 2017) ["Although the petition alleges fraudulent acts

in the form of looting, the allegation of fraud is not essential to the breach of the

fiduciary duty claim. In light of this, and the fact that the remedy of a judicial

dissolution is equitable in nature, we find that 'the six- year limitations period of

CPLR 213 (1) applies (/DT Corp. v. Morgan Stanley Dean Writer & Co., 12 NY3d

at 139; see generally Torrance Constr. Inc. v. Jaques, 127 AD3d 1261, 1265-1266,

8 NYS3d 441 [2015], and it does not commence "until there has been an open

repudiation by the fiduciary or the relationship has otherwise been clearly
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terminated" (Matter of Therm, Inc. 132 AD3d at 1138; see New York State Workers'
Compensation Bd. v. Consolidated Risk Servs., Inc., 125 AD3d 1250, 1252-1253, 4
NYS3d 680 [2015]; Matter of Baird, 58 AD3d 958, 959, 871 NYS2d 755 [2009])."];
Knobel v. Shaw, 90 A.D.3d 493,496, 936 N.Y.S.2d 2, 7 (1st Dept. 2011)

In this case, Respondent-Appellant Kyriakoudes did not openly repudiate his
fiduciary duty to Petitioner-Respondent Apostolopoulos until the filing of Mr.
Kyriak's August 6, 2019 Affidavit in which he unilaterally deemed himself the sole
owner of Oxford and Lancaster (Apostolopoulos Affidavit, Par. 4). Moreover, there
is nothing in Respondent's papers that allege Petitioner and Respondents "parted
ways" in 2005 (Kyriak Affidavit, Par. 8-9). However, this unsupported allegation
does not amount to an open repudiation. Furthermore, the fact that Petitioner sought
a formal accounting in 2007 is evidence that the relationship continued after 2005.
Thus, Petitioner's claim was timely commenced within the six-year statute of
limitations period.

The parties do not dispute that a six-year statute of limitations bars the
underlying proceeding. The only dispute is whether the statute is tolled until there
has been an open repudiation of Kyriakoudes fiduciary obligations. The case law is
clear that the statute of limitations for a claim that involves a breach of fiduciary
duty is tolled until there has been an "open repudiation" by the fiduciary or the

relationship is otherwise clearly terminated. See Matter of Barabash, 31 N.Y.2d 76,
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80 (1972); Matter of Baird, 58 A.D.3d, 958, 959 (2009); People v. Ben, 55 A.D.3d
1306, 1308 (2008); Matter of Rodken, 705 N.Y.S. 2d 429 (2000); Access Point Med.
LLC. v. Mandell, 963 N.Y.S.2d 44 (2013);

In Chomiak v. Kasian (in re: dissolution of Twin Bay Villages, Inc.) 60
N.Y.S.3d 560 (N.Y. App. Div. 2017), the Appellate Division, Third Department, in
deciding a corporate dissolution concerning a 20-year shareholder dispute held that
petitioner's were not time barred:

"It 1s well settled that "New York Law does not provide a single

statute of limitations for breach of fiduciary duty and the choice of
applicable limitation period depends on the substantive remedy

that petitioner seeks." See Matter of Therm, Inc. 132 A.D. 2d
1137, 1138 18 N.Y.S.3d 739, 740 (2015)

The Court found that the graverman of the petition concerned looting of the
corporate assets by the majority shareholders thereby breaching their fiduciary duty
to the petitioners as minority shareholders. Under those circumstances the court
specifically held that the statute of limitations does not commence "until there has

been an open repudiation by the fiduciary or the relationship has otherwise been

clearly terminated"
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POINT 11
THE TRIAL COURT BELOW CORRECTLY GRANTED
A PARTIAL PRELIMINARY INJUNCTION WHICH ONLY
REQUIRES RESPONDENT-APPELLANT TO CONDUCT
THE CORPORATE ENTITIES IN THE NORMAL COURSE OF
BUSINESS AND NOT TO SELL, REFINANCE OR LIQUIDATE
ANY OF THE CORPORATE ASSETS

On May 8, 2020, after both parties fully briefed the issues, the trial court (J.
Livote) heard extensive oral argument, and granted a limited preliminary injunction
to maintain the status quo pending the outcome of the underlying litigation. (R. 7-
9) Petitioner-Respondent was required to post a bond in the sum of $250,000.00
which she did. It was further ordered by the trial court that the Respondent make
available to Petitioner:

"all items and property of the Corporations, including but not
limited to all books and records, contracts, commitments, or other
evidence of debt or obligations, check books, financial statements,
tax records, computer and other electronic data, and any
shareholders' agreements, for Petitioner's inspection, review
and/or copying from the last 12 years."

The question for this tribunal is whether the trial court abused its discretion in
granting the limited preliminary injunction that is the subject of this appeal. The
court below has repeatedly stated and allowed both parties to fully brief the issues
and then held oral argument prior to rendering its decision. The purpose of the

preliminary injunction is merely to protect Plaintiff's right to vindication after trial,

"less a victory be pyrrhic" Preston v. Fabrication Enters, 68 N.Y.2d 397 (NY 1986)

12



The issuance of the preliminary injunction depends upon probabilities, any or
all which may later be disproven at trial on the merits. The sole purpose of granting
a preliminary injunction is to maintain the status quo for the ultimate trial. Where
probabilities are real and a factual basis can be found for its issuance, it is not an
abuse of discretion for the trial court to grant the preliminary injunction. See Towley
v. King Arthur Rings, Inc. 40 N.Y.2d 129 (1976); Matter of Smathers, 309 N.Y. 487
at 495 (1956); see also, Preston supra.

A court deciding a preliminary injunction motion must "balance the
competing claims of the injury and must consider the effect on each party of the
granting or withholding of the requested relief. Winter v. Natural Resources Defense
Council, Inc. 129 S. Ct. 365, 376 (2008, Sup. Ct. U.S.). As set forth throughout the
brief, there is no prejudice or harm to Respondent-Appellant as a result of the trial
court's preliminary injunction. Mr. Kyriakoudes may continue to run the business in
the ordinary course and is merely precluded from taking acts outside of the normal
course of management real estate. On the other hand, if the injunction does not
remain and Apostolopoulos is ultimately successful, a victory will be of no
consequence, since Kyriakoudes will sell off or refinance the real estate assets, as he

has done in the past.
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CONCLUSION

For all of the foregoing reasons, Petitioner-Respondent respectfully requests
that this Court affirm the trial court's order of a preliminary injunction and further

affirm the trial court's order allowing Petitioner-Respondent to inspect the books and
records of Oxford and Lancaster for the last 12 years.

Dated: Lido Beach, New York

May 12, 2021
BARRY LEVIN, ESQ.

&7/211/ o

100 Fgitway Road

Lido Beach, New York 11561
(516) 222-4500

Attorney for Petitioner-Respondent
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Access Point Medical, LLC v. Mandell, 106 A.D.3d 40 (2013)
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H KeyCite history available

106 A.D.3d 40
Supreme Court, Appellate Division, First
Department, New York.

ACCESS POINT MEDICAL, LLC, et al.,
Plaintiffs—Appellants,
V.
Edward R. MANDELL, et al.,
Defendants—Respondents.

April 2, 2013.

Synopsis

Background: Attorney and law firm named as defendants
in clients’ action for breach of fiduciary duty, aiding and
abetting breach of fiduciary duty, legal malpractice and
breach of contracts moved to dismiss amended complaint
on grounds that pleading failed to state cause of action
and first two causes of action were time-barred. The
Supreme Court, New York County, Judith J. Gische, J.,
2011 WL 3439155,granted motion. Clients appealed,
challenging ruling that their breach of fiduciary duty
claims were time-barred.

Holdings: The Supreme Court, Appellate Division, Saxe,
J., held that:

[l three year limitations period applied to breach of
fiduciary duty claim, even though clients sought

“disgorgement” of fees paid,

2 breach of fiduciary duty claim, which stemmed from
undisclosed conflict of interest, was not fraud claim; and

B fiduciary tolling rule did not apply, as fiduciary
relationship ended when attorney-client relationship
ended.

Affirmed.
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(1]

2]

3]

Fraudé=Time to sue and limitations

184Fraud

1841IActions

184I1(A)Rights of Action and Defenses
184k38Time to sue and limitations

For breach of fiduciary duty claims, choice of
applicable limitations period depends on
substantive remedy that plaintiff seeks; where
remedy sought is purely monetary in nature,
limitations period is three years, where relief
sought is equitable in nature, limitations period
is six years. McKinney’s CPLR 213, 214.

13 Cases that cite this headnote

Securities Regulationé=Insiders’ Profits,
Recovery of

349BSecurities Regulation
349BIFederal Regulation
349BI(E)Remedies

349BI(E)1In General
349Bk150Insiders’ Profits, Recovery of
349Bk150.11In general

Claims for disgorgement most commonly arise
in actions brought by Securities and Exchange
Commission (SEC) in which agency seeks order
directing party to disgorge its ill-gotten gains for
the recompense of injured investors or some
entity other than the prosecuting agency.

Attorneys and Legal Services¢=Time for
proceedings; limitations and laches

46HAttorneys and Legal Services

46HXIIActions and Proceedings Against Attorneys
46HXII(A)In General

46Hk658Time for proceedings; limitations and
laches

(Formerly 45k129(1) Attorney and Client)

Three year limitations period, rather than
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[4]

[5]

six-year period, applied to clients’ cause of
action against attorney and law firm for breach
of fiduciary duty, even though clients sought
judgment disgorging all legal fees related to
defendants’ representation of them; clients’
demand for return of attorney fees was,
essentially, claim for monetary damages, and
their calculated use of term “disgorgement”
instead of other equally applicable terms such as
repayment, recoupment, refund, or
reimbursement, would not be permitted to
distort nature of claim so as to expand
applicable limitations period from three years to
six. McKinney’s CPLR 213(1, 8), 214(4).

7 Cases that cite this headnote

Fraudé=Time to sue and limitations

184Fraud

184IIActions

1841I(A)Rights of Action and Defenses
184k38Time to sue and limitations

Failure to disclose conflict of interest does not
transform breach of fiduciary duty into fraud,
for limitations purposes. McKinney’s CPLR
213(1, 8), 214(4).
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Limitation of Actionsé=Necessity for
disclaimer or repudiation

241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k103Repudiation or Violation of Trust
241k103(2)Necessity for disclaimer or repudiation

Under “fiduciary tolling rule,” statute of
limitations on claims against fiduciary for
breach of its duty is tolled until such time as
fiduciary openly repudiates role.
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46HAttorneys and Legal Services

46HV Attorney-Client Relationship
46HV(B)Duration and Termination of Relationship
46Hk1930peration and Effect of Termination
46Hk195Post-termination duties and liabilities in
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(Formerly 45k76(.5) Attorney and Client)
46HAttorneys and Legal Services

46HXDuties and Liabilities to Client
46HX(A)In General

46Hk517Fiduciary Duties

46HKk518In general

(Formerly 45k106 Attorney and Client)

Where one party’s fiduciary obligations to
another arose out of their attorney-client
relationship, and would not have existed without
that relationship, there is no need for open
repudiation of fiduciary’s role, because
attorney’s fiduciary duty to client necessarily
ends when representation ends.
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Opinion

SAXE, J.

*41 Plaintiffs Access Point Medical LLC and its wholly
owned *42 subsidiary, Access Point Medical, Inc., were
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formed by nonparty Bill Kidd, with the assistance of
defendant attorney Edward R. Mandell to engage in the
business of manufacturing and selling durable home
medical equipment such as wheelchairs, canes, walkers,
and oxygen tanks. Kidd was plaintiffs’ largest sharcholder
and served as chairman of the board. In this action,
plaintiffs essentially allege that defendants, acting as their
attorneys, actively misled them and failed to disclose
critical information because, while representing them,
defendants simultaneously represented Kidd when Kidd’s
interests were adverse to theirs.

Plaintiffs commenced this action on February 17, 2010,
alleging causes of action for legal malpractice, breach of
contract, and breach of fiduciary duty, and seeking
damages including compensatory damages and the
“disgorgement” of the $658,117.28 they paid to
defendants in legal fees. In support of these causes of
action, the complaint alleges a number of events. First,
that Mandell and his law firm, defendant Troutman
Sanders, LLP, prepared the private placement memoranda
when Kidd decided to sell plaintiffs’ securities to outside
investors in order to recoup his investment, and errors in
those memoranda exposed plaintiffs to legal liability.
Second, that defendants improperly represented both Kidd
and plaintiffs in the drafting and negotiating of a
management services agreement between them, despite,
and without disclosing, the existence of a conflict
between their interests.

Plaintiffs further allege that defendants negotiated a line
of credit for them from Wells Fargo, while failing to
address Kidd’s causing or contributing to their
deteriorating financial condition and the certainty of their
default on the line of credit, rendering them liable for
extra penalties and fees and, ultimately, causing the
cancellation of the line of credit. In addition, plaintiffs
claim that defendants failed to properly inform them of
warning letters sent by the Food and Drug Administration
regarding allegedly defective products being sold by
them, resulting in loss of business **¥46 and damage to
their business reputation.

Defendants’ motion to dismiss the complaint pursuant to
CPLR 3211(a)(1) and (7) was granted. The motion court
observed that the claims for malpractice and breach of
fiduciary duty were barred by the three-year statute of
limitations (CPLR 214), because all the complained-of
*43 conduct occurred in 2005 or 2006. As to the language
added in plaintiffs’ amended complaint, that “[u]pon
information and belief, Troutman’s and Mandell’s
representation of APM continued through March 2007,”
the motion court found that it was conclusively disproved
by the last entry on defendants’ final invoice to plaintiffs,

which reflects a telephone call on February 14, 2007,
more than three years before this action was commenced.

Plaintiffs do not challenge the motion court’s
determination that their legal malpractice action was
barred by the three-year statute of limitations, since the
cause of action accrued in 2005 or 2006, this action was
commenced on February 17, 2010, and the continuous
representation doctrine was not shown to be applicable.
However, they challenge the ruling that their breach of
fiduciary duty claims are also barred by the three-year
limitations period.

Plaintiffs’ argument against treating the fiduciary duty
claims as time-barred has changed over time. They
acknowledged before the motion court that the three-year
limitations period applied to the breach of fiduciary duty
claims, but insisted that under the continuous
representation doctrine the fiduciary duty claims did not
start to run until some time after March 2007. Now
plaintiffs now take the position that it is the six-year
statute of limitations that applies to their claims for breach
of fiduciary duty.

11 For breach of fiduciary duty claims, “the choice of the
applicable limitations period depends on the substantive
remedy that the plaintiff seeks” (IDT Corp. v. Morgan
Stanley Dean Witter & Co., 12 N.Y.3d 132, 139, 879
N.Y.S.2d 355, 907 N.E.2d 268 [2009] ). Plaintiffs
characterize their claim, seeking the return of $658,117.68
that they paid in attorneys’ fees, as an equitable claim for
“disgorgement,” to which they contend the six year
limitations period should apply. However, we reject
plaintiffs’ contention that the remedy they seek is
properly characterized as an equitable claim for
disgorgement.

21 Plaintiffs rely on this Court’s statement that
“[d]isgorgement is an equitable remedy” (see J.P.
Morgan Sec. Inc. v. Vigilant Ins. Co., 91 A.D.3d 226, 230,
936 N.Y.S.2d 102 [1st Dept. 2011], Iv. granted 19 N.Y.3d
806, 2012 WL 2378911 (2012). However, the
disgorgement remedy referred to in J.P. Morgan Sec. and
the cases it discusses is a fundamentally different than the
“disgorgement” plaintiff seeks here. Claims for
disgorgement most commonly arise in actions brought by
the Securities and Exchange Commission in which the
agency seeks *44 an order directing a party to disgorge its
ill-gotten gains for the recompense of injured investors or
some entity other than the prosecuting agency (see J.P.
Morgan Sec. Inc. v. Vigilant Ins. Co., 91 A.D.3d 226, 230,
936 N.Y.S.2d 102 [1st Dept. 2011], Iv. granted 19 N.Y.3d
806, 2012 WL 2378911 [2012] and cases discussed
therein). Other types of government agencies or
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quasi-governmental entities also have sought the
disgorgement of wrongfully obtained funds to third
parties (see e.g. Morgan Stanley Capital Group Inc. v.
Pub. Util. Dist. No. I of Snohomish County, 554 U.S. 527,
538, 128 S.Ct. 2733, 171 L.Ed.2d 607 [2008]; **47
Montana v. Crow Tribe of Indians, 523 U.S. 696, 118
S.Ct. 1650, 140 L.Ed.2d 898 [1998] ). Similarly, the
equitable disgorgement relief sought by the plaintiff in
IDT Corp. v. Morgan Stanley, 12 N.Y.3d at 139, 879
N.Y.S.2d 355, 907 N.E.2d 268 consisted of profits
Morgan Stanley allegedly earned as investment banker for
a third party through the third party’s allegedly improper
financial dealings with IDT; consequently, the
disgorgement of those profits could not necessarily be
accomplished simply by awarding IDT a judgment
against Morgan Stanley in the amount of funds that it had
paid out.

Bl In contrast, plaintiffs’ demand for the return of
attorneys’ fees they paid to defendants is, essentially, a
claim for monetary damages. The calculated use of the
term “disgorgement” instead of other equally applicable
terms such as repayment, recoupment, refund, or
reimbursement, should not be permitted to distort the
nature of the claim so as to expand the applicable
limitations period from three years to six. We cannot
allow a purely semantic distinction to control the
application of the statute of limitations.

[l Nor do we accept plaintiffs’ alternative argument that
the breach of fiduciary duty claim is essentially a fraud
claim, to which the six-year statute would be applicable.
The amended complaint is based on an alleged conflict of
interest and allegedly impaired professional judgment,
and it does not allege the elements of fraud (see Buller v.
Giorno, 57 A.D.3d 216, 868 N.Y.S.2d 639 [Ist Dept.
2008] ). The failure to disclose a conflict of interest does
not transform a breach of fiduciary duty into a fraud.

Another new contention plaintiffs raise on appeal is that
the statute of limitations must be treated as tolled, not
only pursuant to the continuous representation doctrine,
but also under the fiduciary tolling rule, also known as the
open repudiation rule.

As the motion court found, no facts are alleged that would
justify the application of the continuous representation
doctrine to toll the statute of limitations.

I5I Nor, we find, is the fiduciary tolling rule, or open
repudiation rule, applicable to plaintiffs’ breach of
fiduciary duty claims. *45 Under that rule, the statute of
limitations on claims against a fiduciary for breach of its
duty is tolled until such time as the fiduciary openly

repudiates the role (see Matter of Barabash, 31 N.Y.2d
76, 80, 334 N.Y.S.2d 890, 286 N.E.2d 268 [1972] ). The
cases in which this rule arose, and the cases applying it,
reflect that the rule arose to protect beneficiaries in the
event of breaches of duty by fiduciaries such as estate
administrators (see Barabash, 31 N.Y.2d at 80, 334
N.Y.S.2d 890, 286 N.E.2d 268), trustees (see Matter of
Ashheim, 111 App.Div. 176, 97 N.Y.S. 607 [1906], affd.
185 N.Y. 609, 78 N.E. 1099 [1st Dept. 1906] ), corporate
officers (see Westchester Religious Inst. v. Kamerman,
262 A.D.2d 131, 691 N.Y.S.2d 502 [1st Dept. 1999] ),
and receivers (see Golden Pac. Bancorp v. Federal
Deposit Ins. Corp., 273 F.3d 509 [2d Cir.2001] ), that is,
in circumstances in which the beneficiaries would
otherwise have no reason to know that the fiduciary was
no longer acting in that capacity. In those circumstances,
it is appropriate to toll the limitations period until the
beneficiary has reason to know that the fiduciary
relationship has unequivocally ended.

161 However, where one party’s fiduciary obligations to
another arose out of their attorney-client relationship, and
would not have existed without that relationship, there is
no need for an open repudiation of the fiduciary’s role,
because the attorney’s fiduciary duty to the client
necessarily ends when the representation ends. Plaintiffs’
causes of action alleging **48 breach of fiduciary duty
specifically assert that defendants’ fiduciary duty to them
arose out of their attorney-client relationship with them,
thus, their fiduciary relationship ended when their
attorney-client relationship ended, without any need for a
declaration to that effect.

We recognize that in 212 Inv. Corp. v. Kaplan, 44 A.D.3d
332, 843 N.Y.S.2d 222 [Ist Dept. 2007], this Court
accepted the premise, framed by the parties, that the open
repudiation doctrine applies to equitable claims brought
by clients against their attorneys, although not to claims
for money damages. That decision states, without
elaboration, that “the ‘open repudiation’ doctrine tolls the
statute of limitations on the [client’s] unjust enrichment
claim [against the lawyer], which seeks equitable relief”
(id. at 334, 843 N.Y.S.2d 222, citing Matter of Kaszirer v.
Kaszirer, 286 A.D.2d 598, 599, 730 N.Y.S.2d 87 [Ist
Dept. 2001], and Westchester Religious Inst. v.
Kamerman, 262 A.D.2d 131, 691 N.Y.S.2d 502 [1st Dept.
1999] ). However, we observe that neither of the cited
cases concerned claims against attorneys for breach of
their fiduciary duty to their clients arising out of the
attorney-client relationship. Matter of Kaszirer concerned
a claim by a trust beneficiary against a trustee, and
Westchester Religious *46 Inst. involved a claim by a
nonprofit corporation against its officers for breach of
their fiduciary duty; both of those claims form proper
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bases for application of the open repudiation rule. And
unlike this case, in 2/2 Inv. Corp., neither party
questioned the applicability of the fiduciary tolling rule to
an attorney whose fiduciary duty arose out of the
attorney-client relationship, so this Court was not required
to decide that issue. Presented with the issue now, we
reject the application of the fiduciary tolling rule to claims
by a client against an attorney for breach of the fiduciary
duty arising out of the attorney-client relationship, at least
in the absence of a true entitlement to equitable relief.

Accordingly, the order of the Supreme Court, New York
County (Judith J. Gische, J.), entered August 2, 2011,
which, to the extent appealed from as limited by the
briefs, granted defendants’ motion to dismiss as
time-barred the claims for breach of fiduciary duty and

aiding and abetting breach of fiduciary duty, should be
affirmed, without costs.

Order, Supreme Court, New York County (Judith J.
Gische, J.), entered August 2, 2011, affirmed, without
costs.

All concur.
All Citations

106 A.D.3d 40, 963 N.Y.S.2d 44, 2013 N.Y. Slip Op.
02208
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Synopsis

Background: Client appealed from order of the Supreme
Court, Cayuga County, Thomas A. Stander, J., which
dismissed complaint against his former attorney alleging
claims for breach of fiduciary duty, breach of contract,
and legal malpractice.

Holdings: The Supreme Court, Appellate Division, held
that:

U1 cause of action for legal malpractice accrued when
attorney’s work for client ended,

(2} breach of fiduciary duty claim was governed by
three-year limitations period for actions alleging “injury
to property,” not six-year limitations period for an action
for which no limitation was specifically prescribed by
law;

B3] discovery accrual rule did not toll limitations period
applicable to breach of fiduciary duty claim; and

4l alleged need for further discovery did not preclude
grant of attorney’s motion to dismiss on the merits.

Affirmed.
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241k55(3)Negligence in performance of professional
services

Client’s cause of action for legal malpractice
accrued, and three-year limitations period began
to run, when attorney’s work for client ended.
McKinney’s CPLR 214, subd. 6.
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184Fraud

1841I1Actions

184I1(A)Rights of Action and Defenses
184k38Time to sue and limitations

The statute of limitations for breach of fiduciary
duty depends on the substantive remedy which
the plaintiff seeks; if the relief sought is
equitable, a six-year period applies, but if only
money damages are sought, a three-year period
for actions alleging “injury to property” applies.
McKinney’s CPLR 213, subd. 1, 214.
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46HAttorneys and Legal Services
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[4]

[5]

46HXII(A)In General
46Hk660Pleadings
(Formerly 45k129(2) Attorney and Client)

Client did not allege sufficient facts to entitle
him to equitable relief of an accounting, and,
thus, his breach of fiduciary duty claim against
his former attorney was governed by three-year
limitations period for actions alleging “injury to
property,” not six-year limitations period for an
action for which no limitation was specifically
prescribed by law, where he had not entrusted
money or property to attorney, and attorney did
not hold money or property with respect to
which he owed a duty of accounting to client.
McKinney’s CPLR 213, subd. 1, 214.

15 Cases that cite this headnote

Limitation of Actionsé¢=Fraud of person acting
in official or fiduciary capacity

241Limitation of Actions

2411IComputation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief
241k100Discovery of Fraud

241k100(7)Fraud of person acting in official or
fiduciary capacity

Discovery accrual rule did not toll three-year
limitations period applicable to client’s breach
of fiduciary duty claim against his former
attorney, absent allegations of fraud with respect
to attorney.

5 Cases that cite this headnote

Pretrial Procedures=Time for motion;
condition of cause

307APretrial Procedure

307AIlIDismissal

307AII(B)Involuntary Dismissal
307AIII(B)6Proceedings and Effect
307Ak673Time for motion; condition of cause

Alleged need for further discovery did not

preclude grant of defendant’s motion to dismiss
on the merits, where plaintiff had not established
that additional discovery would disclose facts
essential to justify opposition to defendant’s
motion. McKinney’s CPLR 3211(d).
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*%222 Law Firm of Joseph A. Camardo, Jr., Auburn
(Kevin M. Cox of Counsel), for Plaintiff-Appellant.

Hinman, Howard & Kattell, LLP, Binghamton (James S.
Gleason of Counsel), for Defendant—Respondent.

PRESENT: GREEN, J.P.,, HURLBUTT, SCUDDER,
PINE, AND LAWTON, JJ.

Opinion

*1050 MEMORANDUM:

Plaintiff appeals from an order granting the motion of
Thomas F. Farrell (defendant) seeking dismissal of the
complaint against him as time-barred (see CPLR
3211[a][5] ). The third cause of action in the verified
complaint, for breach of fiduciary **223 duty, is asserted
solely against defendant. The other two causes of action at
issue herein are asserted against all of the defendants; the
fourth cause of action is for breach of contract, and the
fifth cause of action also apparently is for breach of
contract. Defendant was not a party to the contract
referred to in the complaint, however, and thus cannot be
sued for its breach (see Blank v. Noumair, 239 A.D.2d
534, 658 N.Y.S.2d 88). Supreme Court treated the action
as against defendant as one for legal malpractice and
concluded that the action was untimely commenced as
against him. Affording the complaint and plaintiff’s
opposing affidavit a liberal construction and accepting
their alleged facts as true (see Leon v. Martinez, 84
N.Y.2d 83, 87-88, 614 N.Y.S.2d 972, 638 N.E.2d 511),
we conclude that the action as against defendant may be
construed as one for either legal malpractice or breach of
fiduciary duty. We further conclude that, in either event,
the complaint was properly dismissed against defendant
as time-barred.

11 With respect to legal malpractice, defendant’s work in
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connection with the contract at issue ended, at the latest,
in June 1999, and plaintiff did not commence this action
until December 2002. Thus, we agree with the court that
the action as against defendant is time-barred to the extent
that it may be construed as one for legal malpractice
against him (see CPLR 214[6]; Carnevali v. Herman, 293
A.D.2d 698, 698-699, 742 N.Y.S.2d 85; ¢f. Glamm v.
Allen, 57 N.Y.2d 87, 93-94, 453 N.Y.S.2d 674, 439
N.E.2d 390). Contrary to plaintiff’s contention, the
continuous representation doctrine does not toll the
commencement of the limitations period until March
2000 (see McCoy v. Feinman, 99 N.Y.2d 295, 306, 755
N.Y.S.2d 693, 785 N.E.2d 714; Shumsky v. Eisenstein, 96
N.Y.2d 164, 168, 726 N.Y.S.2d 365, 750 N.E.2d 67).

21 *1051 With respect to breach of fiduciary duty, we
conclude that a three-year statute of limitations applies
herein. The statute of limitations for breach of fiduciary
duty “depends on the substantive remedy which the
plaintiff seeks” (Loengard v. Santa Fe Indus., 70 N.Y.2d
262, 266, 519 N.Y.S.2d 801, 514 N.E.2d 113). If the
relief sought is equitable, the six-year period set forth in
CPLR 213(1) applies, but if only money damages are
sought, the three-year period set forth in CPLR 214
applies (see Kaufman v. Cohen, 307 A.D.2d 113, 118, 760
N.Y.S.2d 157; Matter of Kaszirer v. Kaszirer, 286 A.D.2d
598, 730 N.Y.S.2d 87; Yatter v. William Morris Agency,
256 A.D.2d 260, 261, 682 N.Y.S.2d 198). Here, plaintiff
purports to seek both types of relief, in the form of
monetary damages and an accounting. We conclude,
however, that plaintiff has not alleged sufficient facts to
entitle him to the equitable relief of an accounting.

31 41 “The basis for an equitable action for [an] accounting
is the existence of a fiduciary or trust relationship
respecting the subject matter of the controversy.... The
fiduciary relationship necessary to obtain an accounting is
created by the plaintiff entrusting to the defendant some
money or property with respect to which the defendant is
bound to reveal his dealings” (Stevens v. St. Joseph'’s
Hosp., 52 A.D.2d 722, 722-723, 381 N.Y.S.2d 927; see
Silber v. Clarence Rainess & Co., 34 A.D.2d 188,

191-192, 310 N.Y.S.2d 179, affd. 28 N.Y.2d 612, 320
N.Y.S.2d 74, 268 N.E.2d 802; Schantz v. Oakman, 163
N.Y. 148, 156157, 57 N.E. 288; see also 1 N.Y. Jur. 2d,
Accounts and Accounting, §§ 38, 40). Plaintiff fails to
allege in either the complaint or his opposing affidavit
that he has entrusted money or property to defendant, nor
does he allege that defendant holds money or property
with respect to which he owes a duty of accounting to
plaintiff. **224 We thus conclude that plaintiff has
alleged sufficient facts to entitle him only to monetary
damages. The three-year statute of limitations therefore
applies (see Kaszirer, 286 A.D.2d at 598-599, 730
N.Y.S.2d 87; Yatter, 256 A.D.2d at 261, 682 N.Y.S.2d
198), rendering the action time-barred as against
defendant. We reject plaintiff’s further contention that the
discovery accrual rule applies herein (see generally
Kaufman v. Cohen, 307 A.D.2d 113, 122-123, 760
N.Y.S.2d 157). The discovery accrual rule does not apply
because there are no allegations of fraud with respect to
defendant (see Dignelli v. Berman, 293 A.D.2d 565, 566,
741 N.Y.S.2d 66; see also Heffernan v. Marine Midland
Bank, 283 A.D.2d 337, 338, 727 N.Y.S.2d 60).

51 Finally, we reject plaintiff’s contention that the motion
should have been denied on the ground that further
discovery was required. We conclude that plaintiff has not
established that additional discovery would disclose facts
“essential to justify opposition” to defendant’s motion
(CPLR 3211[d]; see generally Scattergood v. Jamaica
Water Sec. Corp., 234 A.D.2d 688, 689-690, 650
N.Y.S.2d 854).

It is hereby ORDERED that the order so appealed from be
and the same hereby is unanimously affirmed without
costs.

All Citations

19 A.D.3d 1049, 797 N.Y.S.2d 221, 2005 N.Y. Slip Op.
04766
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BAY Village, Inc., Vladimir Chomiak et
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as Tanya Chomiak Kasian, et al.,
Appellants.
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Synopsis

Background: Minority shareholders petitioned against
majority shareholders for dissolution of closely held
corporation. The Supreme Court, Warren County, Muller,
J., granted petition. Majority shareholders appealed.

Holdings: The Supreme Court, Appellate Division, Rose,
J., held that:

[l beneficial owners of minority of shares lacked standing
to bring petition for dissolution; but

(2} custodian and trustee of minority of shares had
standing;

131 six-year limitations period applied,

4 limitations period began to run when majority
shareholders attempted to force minority to sell their
shares;

[5] majority shareholders engaged in oppressive conduct

towards minority and looted corporate assets such that
dissolution was warranted.

Affirmed.

West Headnotes (10)
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Corporations and Business Organizationsi=
Right to Vote in General

Corporations and Business Organizationsi=
Persons entitled to sue; standing

101Corporations and Business Organizations
101VIIDirectors, Officers, and Agents
101VII(B)Election or Appointment, Qualification,
and Tenure

101 VII(B)1Directors

101k1734Election

101k1741Right to Vote in General

101k1741(1)In general

101Corporations and Business Organizations
101XIIDissolution and Forfeiture of Franchise
101XII(B)Proceedings for Dissolution or Forfeiture
101XII(B)3Adversary or Enforced Dissolution or
Forfeiture

101k3050By Shareholders, Members, or Officers
101k3053Persons entitled to sue; standing

Beneficial owners of minority of shares lacked
standing to bring petition against majority
shareholders for dissolution of closely held
corporation; beneficial owners were not record
owners, and thus they had no right to vote in
election of corporation’s directors, as their
shares were held for them by their father as
custodian and trustee. McKinney’s Business
Corporation Law § 1104—a(a)(1), (2).

Corporations and Business Organizationsi=
Persons entitled to sue; standing

101Corporations and Business Organizations
101XIIDissolution and Forfeiture of Franchise
101XII(B)Proceedings for Dissolution or Forfeiture
101XII(B)3Adversary or Enforced Dissolution or
Forfeiture

101k3050By Shareholders, Members, or Officers
101k3053Persons entitled to sue; standing

Custodian and trustee of minority of shares had
standing to bring petition against majority
shareholders for dissolution of closely held
corporation; custodian and trustee held 48 out of
100 shares for the benefit of his son and
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[3]

[4]

daughter, and thus he had the power to vote
more than 20% of all of the corporation’s
outstanding shares. McKinney’s Business
Corporation Law § 1104—a(a)(1), (2).

Corporations and Business Organizationsi=
By Shareholders, Members, or Officers
Fraudé=Time to sue and limitations

101Corporations and Business Organizations [5]
101XIIDissolution and Forfeiture of Franchise
101XII(B)Proceedings for Dissolution or Forfeiture
101XII(B)3Adversary or Enforced Dissolution or
Forfeiture

101k3050By Shareholders, Members, or Officers
101k3051In general

184Fraud

1841TActions

184I1(A)Rights of Action and Defenses
184k38Time to sue and limitations

New York law does not provide a single statute
of limitations for breach of fiduciary duty claims
and the choice of the applicable limitations
period depends on the substantive remedy that
the petitioner seeks in an action for dissolution
of a corporation based on majority shareholders’
breach of fiduciary duty. McKinney’s Business
Corporation Law § 1104—a.

1 Cases that cite this headnote [6]

Corporations and Business Organizationsi=
By Shareholders, Members, or Officers

101Corporations and Business Organizations
101XIIDissolution and Forfeiture of Franchise
101XII(B)Proceedings for Dissolution or Forfeiture
101XII(B)3Adversary or Enforced Dissolution or
Forfeiture

101k3050By Shareholders, Members, or Officers
101k3051In general

Six-year limitations period, for actions without
specifically prescribed limitations period,
applied to minority shareholders’ petition
against majority shareholders for dissolution of
closely held corporation; gravamen of petition

was that majority shareholders breached their
fiduciary duties to minority shareholders, and
although the petition alleged fraudulent acts in
the form of looting, the allegation of fraud was
not essential to the breach of fiduciary duty
claim. McKinney’s CPLR 213(1); McKinney’s
Business Corporation Law § 1104—a.

1 Cases that cite this headnote

Limitation of Actionsé=Fraud as Ground for
Relief

241Limitation of Actions

2411IComputation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief

241k99In General

241k99(1)In general

Limitations period for breach of fiduciary duty
does not commence until there has been an open
repudiation by the fiduciary or the relationship
has otherwise been clearly terminated.

1 Cases that cite this headnote

Limitation of Actionsé=Liability of corporate
officers or stockholders

241Limitation of Actions

2411IComputation of Period of Limitation
2411I(A)Accrual of Right of Action or Defense
241k58Liabilities Created by Statute
241k58(4)Liability of corporate officers or
stockholders

Majority shareholders repudiated their fiduciary
relationship with minority shareholders, and
thus cause of action for breach of fiduciary duty
accrued, and six-year limitations period began to
run for petition to dissolve closely held
corporation based on that breach, when majority
shareholders attempted to force minority
shareholders to sell their shares. McKinney’s
Business  Corporation Law § 1104-a;
McKinney’s CPLR 213(1).
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2 Cases that cite this headnote

Appeal and Erroré=Reasonableness
Appeal and Erroré=Nonjury trials

30Appeal and Error

30X VIReview

30XVI(D)Scope and Extent of Review
30XVI(D)10Sufficiency of Evidence
30k3456Inferences and Conclusions Drawn from
Evidence

30k3458Reasonableness

(Formerly 30k996)

30Appeal and Error

30X VIIIDetermination and Disposition of Cause
30X VIII(E)Rendition of Judgment by Reviewing
Court

30k4713Particular Cases and Contexts
30k4716Nonjury trials

(Formerly 30k1175(1))

Appellate court’s review of trial court’s
determination is not limited to whether its
findings were supported by credible evidence;
rather, if it appears that a finding different from
that of trial court is not unreasonable, appellate
court must weigh the probative force of the
conflicting evidence and the relative strength of
conflicting inferences that may be drawn, and
grant judgment as warranted. McKinney’s
Business Corporation Law § 1104—a.

Appeal and Erroré=Credibility and Number of
Witnesses

30Appeal and Error

30X VIReview

30XVI(D)Scope and Extent of Review
30XVI(D)10Sufficiency of Evidence
30k3452Credibility and Number of Witnesses
30k34531In general

(Formerly 30k1008.1(4))

In reviewing trial court’s determination,
appellate court accords due deference to the
credibility determinations and factual findings of
the trier of fact.
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Corporations and Business Organizationsi=
Freeze out or oppression of minority
shareholders

Corporations and Business Organizationsic=
Interests of shareholders

101Corporations and Business Organizations
101VIShareholders and Members

101VI(B)Rights and Liabilities as to Corporation and
Other Shareholders or Members

101k1522Nature of Relation

101k1526Duty of Shareholders or Members to Other
Shareholders or Members

101k1526(5)Freeze out or oppression of minority
shareholders

101Corporations and Business Organizations
101XIIDissolution and Forfeiture of Franchise
101XII(A)In General

101k2992Causes and Grounds

101k3009Interests of shareholders

Oppression of minority shareholders arises, and
provides basis for seeking dissolution of closely
held corporation, when the  majority
shareholders’ conduct substantially defeats
expectations that, objectively viewed, were both
reasonable under the circumstances and were
central to the minority shareholders’ decision to
join the venture; this standard is equally
applicable to active and passive minority
shareholders, inasmuch as the standard is not
focused on the complaining shareholders’ level
of involvement with the corporation but, rather,
their reasonable expectations and whether those
expectations were defeated. McKinney’s
Business Corporation Law § 1104—a(a)(1), (2).
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Corporations and Business Organizationsé=
Freeze out or oppression of minority
shareholders

Corporations and Business Organizationsé=
Interests of shareholders

101Corporations and Business Organizations
101VIShareholders and Members

101VI(B)Rights and Liabilities as to Corporation and
Other Shareholders or Members


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I611c140e783c11e79822eed485bc7ca1&headnoteId=204230112000620181212090538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3458/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k4716/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVI/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVI(D)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVI(D)10/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3456/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3458/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVIII/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVIII(E)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k4713/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k4716/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS1104-A&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS1104-A&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3452/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3452/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVI/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVI(D)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30XVI(D)10/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3452/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3453/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k1526(5)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k1526(5)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k3009/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101VI/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101VI(B)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k1522/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k1526/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k1526(5)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101XII/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101XII(A)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k2992/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k3009/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS1104-A&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS1104-A&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I611c140e783c11e79822eed485bc7ca1&headnoteId=204230112000920181212090538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k1526(5)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k1526(5)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101k3009/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101VI/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/101VI(B)/View.html?docGuid=I611c140e783c11e79822eed485bc7ca1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Twin Bay v. Kasian, 153 A.D.3d 998 (2017)
60 N.Y.S.3d 560, 2017 N.Y. Slip Op. 06024

101k1522Nature of Relation

101k1526Duty of Shareholders or Members to Other
Shareholders or Members

101k1526(5)Freeze out or oppression of minority
shareholders

101Corporations and Business Organizations
101XIIDissolution and Forfeiture of Franchise
101XII(A)In General

101k2992Causes and Grounds

101k30091Interests of shareholders

Majority shareholders engaged in oppressive
conduct towards minority shareholders and
looted corporate assets such that dissolution of
closely held corporation based on breach of
fiduciary duty was warranted; majority defeated
minority’s reasonable expectations by holding
annual meeting without notice to minority and
awarding themselves annual bonuses that were
not contingent on performance or corporation’s
ability to pay, by issuing additional shares that
they divided among themselves without paying
corporation, and by amending by-laws to force
minority to sell their shares, additionally,
majority removed significant amounts of cash
from corporation to repay purported loans they
made to it. McKinney’s Business Corporation
Law § 1104—a(a)(1), (2).
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*%562  Tatiana Chomiak Kasian, Philadelphia,
Pennsylvania, appellant pro se.

Tamara L. Chomiak, Bolton Landing, appellant pro se.

Akerman LLP, New York City (Benjamin R. Joelson of
counsel), for respondents.

Before: McCARTHY, J.P., GARRY, LYNCH, ROSE and
DEVINE, JI.

Opinion

ROSE, J.

*998 Appeal from an order of the Supreme Court (Muller,
J.), entered March 16, 2016 in Warren County, which,
among other things, granted petitioners’ application, in a

proceeding *999 pursuant to Business Corporation Law
article 11, to direct the judicial dissolution of Twin Bay
Village, Inc.

In 1957, the Chomiak family began operating Twin Bay
Village, a seasonal summer resort on the shores of Lake
George. In 1970, the family formed Twin Bay Village,
Inc., a closely-held corporation, for the purpose of
operating the resort. At its inception, 100 shares of
corporate stock were issued, and those shares were split
among Stephan Chomiak and Eleonora Chomiak and their
two sons, Leo Chomiak and petitioner Vladimir Chomiak.
Over the ensuing years, the division of the corporate
shares changed and, by 2004, Valdimir Chomiak’s son
and daughter, petitioners Leon Chomiak and Leonora
Chomiak, were the beneficial owners of a combined 48
shares, and Leo Chomiak and his two daughters,
respondents Tatiana Chomiak Kasian and Tamara
Chomiak, owned the remaining 52 shares.! In addition to
these changes in ownership, the level of involvement
*%563 of petitioners in operating the resort and managing
the corporation changed over the years. Although
petitioners were initially involved in helping to run the
resort in the 1980s, their involvement thereafter declined,
leaving the responsibility for operating the resort and
managing the corporation entirely to respondents. In
2009, after years of running the corporation without
petitioners’ involvement, respondents attempted to force
petitioners to sell their shares back to the corporation.
After petitioners refused, they commenced this
proceeding pursuant to Business Corporation Law §
1104—a seeking judicial dissolution of the corporation.

Petitioners alleged, as is pertinent here, that respondents,
as the majority shareholders, continuously breached their
fiduciary duties owed to petitioners by engaging in
oppressive conduct aimed at “freez[ing]” petitioners out
of the corporation, as well as looting, wasting and/or
diverting corporate assets for noncorporate purposes.
Respondents answered and asserted, among other
affirmative defenses, that petitioners lacked standing and
that the proceeding is time-barred. Supreme Court
determined that petitioners collectively held the requisite
20% of all outstanding corporate shares to maintain this
proceeding, and then appointed a referee to conduct a
hearing as to the merits. Following extensive testimony
and the submission of voluminous records, the referee
found, among *1000 other things, that respondents
engaged in oppressive conduct towards petitioners and
looted corporate assets such that dissolution of the
corporation was warranted. Supreme Court confirmed the
referee’s report, and respondents now appeal.

(11 121 Tnitially, we agree with respondents that Supreme
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Court erred in finding that Leon Chomiak and Leonora
Chomiak have standing to maintain this proceeding.
Business Corporation Law § 1104-a (a) provides that
“[t]he holders of shares representing [20%] or more of the
votes of all outstanding shares of a corporation ... entitled
to vote in an election of directors may present a petition of
dissolution” on the basis of, among other things,
oppressive action or corporate looting (Business
Corporation Law § 1104—a [a][1], [2] [emphasis added];
see generally Matter of Bernfeld, 86 A.D.3d 244,
253-254, 925 N.Y.S.2d 122 [2011] ). Here, although the
record indicates that respondents have historically treated
Leon Chomiak and Leonora Chomiak as shareholders
with the right to vote, the certificates of stock and
documentary evidence in the record reflect that Leon
Chomiak’s 24 shares and Leonora Chomiak’s 24 shares
are held by Vladimir Chomiak as custodian and trustee
for them. Thus, Leon Chomiak and Leonora Chomiak are
beneficial owners of the 48 combined shares and are not
the shareholders of record. Inasmuch as beneficial owners
of corporate shares “have no right to vote if they are not
record holders” (Matter of Stewart Becker, Ltd. v.
Horowitz, 94 Misc.2d 766, 771, 405 N.Y.S.2d 571
[Sup.Ct., Suffolk County 1978, Lazer, J.]; see Matter of
D.J. Salvator, Inc. [Klages], 268 App.Div. 919, 919, 51
N.Y.S.2d 342 [1944]; compare Business Corporation Law
§ 626[a] ), we find that they lack standing pursuant to
Business Corporation Law § 1104-a. We agree with
Supreme Court, however, that Vladimir Chomiak has the
requisite standing inasmuch as he has the power to vote
the 48 shares held by him in his capacity as custodian and
trustee, and those 48 shares represent more than 20% of
all of the outstanding shares (see Business Corporation
Law § 1104—a [a] ). Contrary to respondents’ **564
contention, the fact that Vladimir Chomiak may have
been confused as to whether he was a named petitioner in
this proceeding is not dispositive regarding his standing.

IB1 141 151 161 Next, we are unpersuaded by respondents’
contention that this proceeding is time-barred. It is well
settled that “ ‘New York law does not provide a single
statute of limitations for breach of fiduciary duty claims
[and] the choice of the applicable limitations period
depends on the substantive remedy that the [petitioner]
seeks’ ” (Matter of Therm, Inc., 132 A.D.3d 1137, 1138,
18 N.Y.S.3d 739 [2015], quoting IDT Corp. v. Morgan
Stanley Dean *1001 Witter & Co., 12 N.Y.3d 132, 139,
879 N.Y.S.2d 355, 907 N.E.2d 268 [2009] ). Here, the
gravamen of the petition is that respondents, as the
majority shareholders, breached their fiduciary duties
owed to petitioners, as the minority shareholders.
Although the petition alleges fraudulent acts in the form
of looting, the allegation of fraud is not essential to the
breach of fiduciary duty claim. In light of this, and the

fact that the remedy of a judicial dissolution is equitable
in nature, we find that “the six-year limitations period of
CPLR 213(1) applies” (IDT Corp. v. Morgan Stanley
Dean Witter & Co., 12 N.Y.3d at 139, 879 N.Y.S.2d 355,
907 N.E.2d 268; see generally Torrance Constr., Inc. v.
Jaques, 127 A.D.3d 1261, 1265-1266, 8 N.Y.S.3d 441
[2015] ), and it does not commence “until there has been
an open repudiation by the fiduciary or the relationship
has otherwise been clearly terminated” (Matter of Therm,
Inc., 132 A.D.3d at 1138, 18 N.Y.S.3d 739; see New York
State Workers’ Compensation Bd. v. Consolidated Risk
Servs., Inc., 125 A.D.3d 1250, 1252-1253, 4 N.Y.S.3d
680 [2015]; Matter of Baird, 58 A.D.3d 958, 959, 871
N.Y.S.2d 755 [2009] ). In our view, respondents’ attempt
in 2009 to force petitioners to sell their shares is the
earliest point at which respondents can be said to have
openly repudiated the fiduciary relationship. Given that
this proceeding was commenced within six years of the
2009 force-out attempt, we agree with Supreme Court that
this proceeding is not time-barred.

7l 81 Turning to the merits, respondents contend that
Supreme Court erred in determining that they engaged in
oppressive actions toward petitioners and that they looted
corporate assets. We cannot agree. Preliminarily, “[o]ur
review of Supreme Court’s determination ... is not limited
to whether [its] findings were supported by credible
evidence; rather, if it appears that a finding different from
that of Supreme Court is not unreasonable, we must
weigh the probative force of the conflicting evidence and
the relative strength of conflicting inferences that may be
drawn, and grant judgment as warranted” (Matter of
Sunburst Assoc., Inc., 106 A.D.3d 1224, 1225, 965
N.Y.S.2d 653 [2013] [internal quotation marks and
citation omitted]; accord Matter of Gould Erectors &
Rigging, Inc., 146 A.D.3d 1128, 1129, 45 N.Y.S.3d 270
[2017]; see Matter of Wenger v. L.A. Wenger Contr. Co.,
Inc., 114 A.D.3d 694, 695, 979 N.Y.S.2d 692 [2014] ).
Upon our review, however, we accord due deference to
the credibility determinations and factual findings of the
trier of fact (see Matter of Gould Erectors & Rigging,
Inc., 146 A.D.3d at 1129, 45 N.Y.S.3d 270; Matter of
Funplex, Inc., 252 A.D.2d 923, 924, 676 N.Y.S.2d 321
[1998]; see also S. Nicolia & Sons Realty Corp. v. A.J.A.
Concrete Ready Mix, Inc., 137 A.D.3d 994, 995, 30
N.Y.S.3d 636 [2016] ).

1l Business Corporation Law § 1104—a permits a court to
dissolve a closely-held corporation where, as is relevant
here, *1002 those in control of the corporation have
engaged in “oppressive actions toward the complaining
shareholders” or have “looted, wasted, or diverted”
corporate assets for **565 noncorporate purposes
(Business Corporation Law § 1104—a [a][l], [2]; see
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Twin Bay v. Kasian, 153 A.D.3d 998 (2017)
60 N.Y.S.3d 560, 2017 N.Y. Slip Op. 06024

Matter of Penepent Corp., 96 N.Y.2d 186, 191, 726
N.Y.S.2d 345, 750 N.E.2d 47 [2001]; Matter of Clever
Innovations, Inc.[Dooley], 94 A.D.3d 1174, 1176, 941
N.Y.S.2d 777 [2012]; Matter of Quail Aero Serv., 300
A.D.2d 800, 802, 755 N.Y.S.2d 103 [2002] ). “Although
the term ‘oppressive actions’ is not statutorily defined, the
Court of Appeals has held that ‘oppression should be
deemed to arise .. when the majority conduct
substantially ~defeats expectations that, objectively
viewed, were both reasonable under the circumstances
and were central to the petitioner[s’] decision to join the
venture’ 7 (Matter of Upstate Med. Assoc., 292 A.D.2d
732, 733, 739 N.Y.S.2d 766 [2002], quoting Matter of
Kemp & Beatley [Gardstein], 64 N.Y.2d 63, 73, 484
N.Y.S.2d 799, 473 N.E.2d 1173 [1984]; accord Matter of
Gould Erectors & Rigging, Inc., 146 A.D.3d at 1129, 45
N.Y.S.3d 270). Contrary to respondents’ contention, this
standard is equally applicable to passive sharcholders,
such as petitioners, inasmuch as the standard is not
focused on the complaining shareholders’ level of
involvement with the corporation but, rather, their
reasonable expectations and whether those expectations
were defeated (see Matter of Kemp & Beatley
[Gardstein], 64 N.Y.2d at 7273, 484 N.Y.S.2d 799, 473
N.E.2d 1173; Matter of Parveen, 259 A.D.2d 389, 391,
687 N.Y.S.2d 90 [1999] ).

11 Turning first to the allegations of oppressive conduct,
Supreme Court found that petitioners reasonably expected
respondents to fulfill their fiduciary obligations to the
minority shareholders and to equally protect the interests
of all of the shareholders, and that respondents’ conduct
in 2001, 2004 and 2009 substantially defeated those
expectations. In this regard, at the 2001 annual
shareholders’ meeting—of which respondents failed to
notify petitioners—respondents passed a resolution
awarding themselves a total of $80,000 in bonuses to be
paid on a yearly basis. The bonuses were not contingent
on respondents’ performance or the corporation’s ability
to make such payments and were awarded despite the fact
that the corporation had not paid dividends to
shareholders since 1995. Significantly, because of the
financial instability of the corporation, the bonuses were
never paid to respondents but, instead, became debts
owed by the corporation such that, if the corporation was
sold, respondents would receive what they were owed in
unpaid bonuses before petitioners received any money in
the form of equity.

In addition to this incident, at the 2004 annual
shareholders’ meeting, respondents voted to issue an
additional 100 shares of corporate stock for the price of
$3,000 per share, and then *1003 divided those shares up
among themselves without affording petitioners an

opportunity to purchase any of the additional shares.
Although Kasian testified that certain payments were
deposited into the corporation’s bank account for the
purchase of the shares, a review of the record supports
Supreme Court’s finding that respondents failed to pay
the corporation for the additional shares. Moreover, the
record also demonstrates that the $3,000 per share value
was a significant undervaluation when compared to the
fair market value of the corporation and that the issuance
of the new shares had the intended effect of diluting the
value of petitioners’ ownership interest.

Respondents’ efforts to dilute petitioners’ ownership
interest in the corporation continued after 2004 and
ultimately culminated with the 2009 force-out attempt. At
the 2009 annual meeting—which petitioners did not
attend—respondents amended the corporation’s bylaws to
provide that a shareholder who ceased to be actively
involved **566 with the corporation, as determined by a
majority of the shareholders, could be forced to sell his or
her shares. The amended bylaws provided that such a
determination is “final, conclusive and binding upon all
parties.” After the meeting, petitioners were notified that
it was unanimously determined that they had ceased to be
actively involved with the corporation and, therefore, they
were required to sell their shares back to the corporation
for a “fair value” of $1,139 per share. Notably, Supreme
Court found that this price was “considerably less” than
the fair market value and that when Leo Chomiak ceased
to be actively involved in the corporation after the 2009
summer season, the amended bylaws were not invoked
against him. Although a contrary finding would not have
been unreasonable, after we weigh the probative force of
the conflicting evidence and give appropriate deference to
the factual findings and credibility determinations (see
Matter of Sunburst Assoc., Inc., 106 A.D.3d at 1227, 965
N.Y.S.2d 653), we discern no basis to disturb Supreme
Court’s determination that petitioners’ reasonable
expectations were substantially defeated by respondents’
oppressive actions in 2001, 2004 and 2009 inasmuch as
those actions intentionally diluted and ultimately sought
to extinguish petitioners’ ownership interest in the
corporation (see Matter of Clever Innovations, Inc.
[Dooley], 94 A.D.3d at 1176-1177, 941 N.Y.S.2d 777;
Matter of HGK Asset Mgt. [Greenhouse], 228 A.D.2d
246, 246, 644 N.Y.S.2d 26 [1996]; compare Matter of
Farega Realty Corp., 132 A.D.2d 797, 798, 517 N.Y.S.2d
610 [1987]).

The record also amply supports Supreme Court’s
conclusion that respondents looted corporate assets. Here,
the documentary evidence reflects that, between July
2005 and October *1004 2012, respondents claim to have
loaned the corporation over $750,000. A review of
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Twin Bay v. Kasian, 153 A.D.3d 998 (2017)
60 N.Y.S.3d 560, 2017 N.Y. Slip Op. 06024

respondents’ finances, however, indicates that their only
present form of income was derived from their
employment with the corporation but that, for many years,
respondents chose not to cash their payroll checks.
Despite this, respondents continued to declare income as
earned from those checks on their tax returns. Based upon
this evidence, Supreme Court found that respondents’
financial information was inaccurate and that the record
indicated that respondents “could not have accumulated
the amount of money required” to make the large number
of alleged loans to the corporation. Rather, Supreme
Court found that the record supported the conclusion that
respondents removed significant amounts of cash from
the corporation, as evidenced by the large number of cash
deposits made into their personal banking accounts, and
then funneled a portion of that same money back into the
corporation in the form of loans. Although respondents
point to a promissory note as evidence that the loans were
made, the note merely states that the corporation agrees to
pay back “all loans borrowed” from respondents without
specifying the amount of such loans or when the loans
were made. Upon our review of the record evidence and
after according deference to Supreme Court’s finding that
Tamara Chomiak and Kasian were “entirely dishonest” in
regard to their finances and purported loans (see Matter of
Sunburst Assoc., Inc., 106 A.D.3d at 1227, 965 N.Y.S.2d

Footnotes

653), we similarly find no basis to disturb Supreme
Court’s determination that respondents looted corporate
assets for noncorporate purposes. In light of respondents’
oppressive actions and looting of corporate assets, we find
that Supreme Court was fully justified in setting aside the
2004 issuance of 100 shares and respondents’ alleged
loans to the corporation, as well as the bonuses and the
salary checks that respondents chose not to cash.

*%567 The parties’ remaining contentions, to the extent
not expressly addressed herein, have been reviewed and
determined to be without merit.

ORDERED that the order is affirmed, without costs.

McCARTHY, J.P., GARRY, LYNCH and DEVINE, JJ.,
concur.

All Citations

153 A.D.3d 998, 60 N.Y.S.3d 560, 2017 N.Y. Slip Op.
06024

1 Leo Chomiak died before this proceeding was commenced and, because of this, the representative of his estate is a named
respondent in this proceeding. However, because Leo Chomiak was actively involved in the corporation during the relevant time
periods, all references to “respondents” will also include Leo Chomiak.

End of Document

© 2021 Thomson Reuters. No claim to original U.S. Government Works.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030498709&pubNum=0000602&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030498709&pubNum=0000602&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030498709&pubNum=0000602&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224629601&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0232998401&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0211427001&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0284701501&originatingDoc=I611c140e783c11e79822eed485bc7ca1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Golden Pacific Bancorp v. F.D.I.C., 273 F.3d 509 (2001)

KeyCite Yellow Flag - Negative Treatment
Declined to Extend by City of Almaty v. Sater, S.D.N.Y., November 30,
2020

273 F.3d 509
United States Court of Appeals,
Second Circuit.

GOLDEN PACIFIC BANCORP,
Plaintiff—Counter—Defendant—Appellant,
V.

FEDERAL DEPOSIT INSURANCE
CORPORATION,
Defendant—Counter—Claimant—Appellee.

Nos. 00-6208 L, 00—6258(CON).

|
Argued Aug. 7, 2001.

Decided Dec. 7, 2001.

Synopsis

Bank, as primary shareholder of another bank that was
placed into receivership, brought action against Federal
Deposit Insurance Corporation (FDIC) alleging unjust
enrichment, breach of fiduciary duty, waste of corporate
assets, and inadequate accounting of receivership estate.
The United States District Court for the Southern District
of New York, Naomi Reice Buchwald, J., granted
summary judgment for FDIC, 2000 WL 776928. Bank
appealed. The Court of Appeals, Cabranes, Circuit Judge,
held that: (1) genuine issues of material fact existed,
precluding summary judgment, and (2) statute of
limitations had not run to bar bank’s claims.

Vacated and remanded.

West Headnotes (22)

1] Finance, Banking, and Credité=What Law
Governs

172HFinance, Banking, and Credit

172HIIn General

172Hk2What Law Governs

172Hk3In general

(Formerly 52k508 Banks and Banking, 95k206)

2]

[3]

Choice of law was established by implied
consent through briefs of both parties that
assumed that New York substantive law
governed issues of contract interpretation and
statute of limitations, in lawsuit by bank, as
primary shareholder of another bank that was
placed into receivership, against Federal Deposit
Insurance Corporation (FDIC) alleging unjust
enrichment, breach of fiduciary duty, waste of
corporate assets, and inadequate accounting of
receivership estate.
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Federal Courtsé=Summary judgment

170BFederal Courts

170BXVIICourts of Appeals
170BXVII(K)Scope and Extent of Review
170BXVII(K)2Standard of Review
170Bk3576Procedural Matters
170Bk3604Judgment
170Bk3604(4)Summary judgment
(Formerly 170Bk776)

The Court of Appeals reviews de novo a grant of
summary judgment. Fed.Rules Civ.Proc.Rule
56,28 U.S.C.A.
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Compromise, Settlement, and Releasei=
Contractual Nature and Requisites in General

89Compromise, Settlement, and Release

891INature and Requisites

891I(A)In General

89k214Contractual Nature and Requisites in General
89k215In general

(Formerly 331k1 Release)

A release is a species of contract and is
governed by principles of contract law.
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[6]

Contractsé=Ambiguity in general

95Contracts

95IIConstruction and Operation

95I1(A)General Rules of Construction (7]
95k176Questions for Jury

95k176(2)Ambiguity in general

Whether a contract is ambiguous is a question
for the court.
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Contractsé=Ambiguity in general
Compromise, Settlement, and Releasei=
Questions of Law or Fact

95Contracts

95 Construction and Operation
951I(A)General Rules of Construction
95k176Questions for Jury
95k176(2)Ambiguity in general
89Compromise, Settlement, and Release
89VIActions and Proceedings
89VI(D)Course and Conduct of Proceedings [8]
89k586Questions of Law or Fact
89k587In general

(Formerly 331k58(1) Release)

The interpretation of an unambiguous contract,
including a release, is a question of law reserved
for the court.
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Contractst=Ambiguity in general

95Contracts

95 Construction and Operation

9511(A)General Rules of Construction

95k176Questions for Jury [9]
95k176(2)Ambiguity in general

Where contract language is ambiguous, the
differing interpretations of the contract present a

triable issue of fact.
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Federal Courtsé=Limitations and laches
Limitation of Actionsé=Questions for Jury

170BFederal Courts

170BXVIICourts of Appeals
170BXVII(K)Scope and Extent of Review
170BXVII(K)2Standard of Review
170Bk3576Procedural Matters
170Bk3588Limitations and laches
(Formerly 170Bk776)

241Limitation of Actions

241VPleading, Evidence, Trial, and Review
241k199Questions for Jury

241k199(1)In general

The application of a statute of limitations is an
issue of law and is reviewed de novo.
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Compromise, Settlement, and Releasec~
Language and intent in general

89Compromise, Settlement, and Release
8911IConstruction, Operation, and Effect
891III(A)In General

89k372General Rules of Construction
89k376Language and intent in general
(Formerly 331k25 Release)

Under New York law, a release, like any
contract, must be construed in accordance with
the intent of the parties who executed it.
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Golden Pacific Bancorp v. F.D.I.C., 273 F.3d 509 (2001)

[10]

(1]

A release will not be given effect unless it
contains an explicit, unequivocal statement of a
present promise to release a party from liability;
moreover, because the law looks with disfavor
upon agreements intended to absolve a party
from the consequences of his wrongdoing, a
release which purports to excuse a party from
responsibility for misconduct is subject to the
closest of judicial scrutiny.

[12]
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Golden Pacific Bancorp v. F.D.I.C., 273 F.3d 509 (2001)

[15]

[16]

precluding summary judgment, in lawsuit
brought by bank, as primary shareholder of
another bank that was placed into receivership,
against Federal Deposit Insurance Corporation
(FDIC) alleging unjust enrichment, breach of
fiduciary duty, waste of corporate assets, and
inadequate accounting of receivership estate.
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(18]

[19]

Under New York law, the limitations period for
claims arising out of a fiduciary relationship
does not commence until the fiduciary has
openly repudiated his or her obligation or the
relationship has been otherwise terminated; in
such cases, the statutory period is tolled between
the alleged fiduciary misconduct and the date on
which the fiduciary relationship is openly
repudiated or otherwise ended, so that any
misconduct alleged before that end date falls
within the permissible temporal scope.
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Limitation of Actionsé=Fraud as Ground for
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241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief

241k99In General

241k99(1)In general

A receivership is a type of fiduciary relationship
and is subject to a tolling period under New
York law.
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241Limitation of Actions

24111Computation of Period of Limitation
24111(A)Accrual of Right of Action or Defense
241k49Implied Contracts

241k49(1)In general

Statute of limitations for claim of unjust
enrichment by bank, as primary shareholder of
another bank that was placed into receivership,
against Federal Deposit Insurance Corporation
(FDIC) began to run when FDIC began to pay
itself interest; although FDIC asserted that cause
of action accrued when FDIC began to accrue
post-insolvency interest, FDIC’s mere accrual of
interest had neither enriched it nor possessed it
of any of bank’s money or property that equity

[20]

[21]

[22]

and good conscience would require it to return.
N.Y.McKinney’s CPLR 203(a).
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Implied and Constructive Contractsé=Unjust
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205HImplied and Constructive Contracts
205HINature and Grounds of Obligation
205HI(A)In General
205Hk2Constructive or Quasi Contracts
205Hk3Unjust enrichment

Under New York law, for a plaintiff to prevail
on a claim of unjust enrichment, he must
establish: (1) that the defendant was enriched;
(2) that the enrichment was at the plaintiff’s
expense; and (3) that the circumstances are such
that in equity and good conscience the defendant
should return the money or property to the
plaintiff.
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2411I(A)Accrual of Right of Action or Defense
241k49Implied Contracts

241k49(1)In general

The statute of limitations for unjust enrichment
generally begins to run when the cause of action
accrues. N.Y.McKinney’s CPLR 203(a).
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241k49(1)In general

The statute of limitations for a claim of unjust
enrichment begins to run upon the occurrence of
the wrongful act giving rise to a duty of
restitution. N.Y.McKinney’s CPLR 203(a).
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J. Scott Watson, Federal Deposit Insurance Corporation,
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Before MINER, CALABRESI, and CABRANES, Circuit
Judges.

Opinion
JOSE A. CABRANES, Circuit Judge.

Plaintiff Golden Pacific Bancorp (“Bancorp” or
“plaintiff”) appeals from a judgment filed on June 16,
2000, by the United States District Court for the Southern
District of New York (Naomi Reice Buchwald, Judge ),
Golden Pac. Bancorp ex rel. Golden Pac. Nat’'l Bank v.
FDIC, No. 95 Civ. 9281, 2000 WL 776928, at *1
(S.D.N.Y. June 15, 2000), granting summary judgment to
defendant Federal Deposit Insurance Corporation
(“FDIC” or “defendant”) on the grounds that plaintiff’s
claims brought in 1995 are barred by a release entered
into between plaintiff and defendant, or alternatively, by
New York’s six-year statute of limitations for claims of
unjust enrichment, breach of fiduciary duty, and corporate
waste under N.Y. C.P.LR. § 213(7). Id. at *4—6. On
appeal, plaintiff asserts, inter alia, (1) that the release
does not bar its claims because the language of the release
does not cover them and (2) that the statute of limitations
does not bar its claims because it runs from the
termination of the receivership on November 1, 1995. For

the reasons stated below, we vacate and remand the cause
to the District Court for further proceedings consistent
with this opinion.

L.

Bancorp owned more than 90% of the stock in Golden
Pacific National Bank (“the Bank’), which was closed on
June 21, 1985, by the Office of the Comptroller of the
Currency (“the OCC”) after the OCC had determined that
the Bank was insolvent. The FDIC immediately placed
the Bank into receivership and proceeded to pay the
Bank’s depositors. The FDIC also charged its legal and
office expenses to the estate of the receivership. After it
completed payment to the Bank’s depositors, the FDIC
paid itself post-insolvency interest to which it believed
itself entitled, *513 with its first payment on March 15,
1991. The FDIC ended the receivership on November 1,
1995.

Substantial litigation between the present parties followed
in the wake of the OCC’s decision to close the bank. In
September 1985, soon after the Bank was closed, the
FDIC brought a civil action (“the September 1985
action”) against a number of the Bank’s officers seeking
to recover $14 million in “assets from [those] who
allegedly owe[d] funds to the Bank either as borrowers or
guarantors.” FDIC v. Chuang, 690 F.Supp. 192, 193
(S.D.N.Y.1988). The defendants in that action
counterclaimed for breach of fiduciary duty,
misappropriation of funds, and loss of business
opportunities in connection with some of the FDIC’s
actions as receiver. The FDIC brought a second action in
1985, seeking a declaratory judgment regarding the status
of certain of the Bank’s liabilities, in which it ultimately
prevailed.

In addition, beginning in 1985, Bancorp twice tried
unsuccessfully to sue the OCC, contending that the OCC
had erroneously determined that the Bank was insolvent
at the time of its closure. In these two related, successive
actions, Bancorp’s claims were held meritless under the
Administrative Procedure Act and the Federal Tort
Claims Act, Golden Pac. Bancorp v. Clarke, 837 F.2d
509 (D.C.Cir.1988), and held not to constitute a taking
under the Fifth Amendment, Golden Pac. Bancorp v.
United States, 15 F.3d 1066 (Fed.Cir.1994).

Then, in May 1986, Bancorp’s former president and chief
executive officer, Joseph Chuang, brought an action (“the
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May 1986 action”) against the FDIC, among others,
claiming that it had appropriated his law offices in
connection with the seizure of the bank. As part of the
combined settlement of the May 1986 action and the
September 1985 action, the parties agreed to exchange
certain releases.! Bancorp—although not a party to either
action—executed a release on June 6, 1988 (“the
release”), stating in relevant part:

[Bancorp] hereby releases the [FDIC], in its
corporate capacity and in its capacity as receiver of the
[Bank] ... (¢) from any and all claims which Bancorp ...
has or may have arising from or with respect to the
decision of the [OCC] to close the Bank on June 21,
19852
Bancorp commenced the instant action in the Southern
District of New York on October 31, 1995, one day
before the FDIC terminated the receivership. It asserted
four claims: (1) that the FDIC was liable for unjust
enrichment for paying itself post-insolvency interest; (2)
that the FDIC breached its fiduciary duty to Bancorp *514
in its actions relating to the closure of the Bank, including
its sale of certain Bank assets for an amount far below
“true franchise value”; (3) that the FDIC wasted corporate
assets of the Bank when it charged various legal and
office expenses to the receivership estate for its own
benefit; and (4) that the FDIC provided an inadequate
accounting of the receivership estate. First Am. Compl.,
99 72-99 (filed Mar. 4, 1996). In May 1996, the FDIC
moved to dismiss the complaint for lack of subject matter
jurisdiction, pursuant to the Federal Tort Claims Act, 28
US.C. §§ 1346, 2680(a), and the Administrative
Procedure Act, 5 U.S.C. § 706(2)(A). The District Court
(Allen G. Schwartz, Judge ) denied defendant’s motion to
dismiss the complaint for lack of subject matter
jurisdiction, but referred to a magistrate judge the
question of whether plaintiff’s claims were time-barred.

On December 15, 1999, after the parties completed
discovery, the FDIC filed a motion for summary
judgment, arguing that Bancorp’s action was barred by
the release of June 6, 1988, and by the applicable statute
of limitations. On June 16, 2000, the District Court
(Naomi Reice Buchwald, Judge ) concluded that
plaintiff’s claims were barred by the release or, in the
alternative, by New York’s six-year statute of limitations.
Golden Pac., 2000 WL 776928, at *4-6. Accordingly, it
granted summary judgment for the FDIC.

(11 Bancorp filed a notice of appeal of the District Court’s
judgment on June 29, 2000. On August 14, 2000, the
Court granted Bancorp’s summary judgment motion on
the FDIC’s previously unadjudicated counterclaim for
attorney’s fees to the FDIC. Then on September 1, 2000,

Bancorp filed a second notice of its appeal from the June
16, 2000 judgment of the District Court.> On October 13,
2000, the FDIC filed its notice of cross-appeal from the
August 14, 2000 order denying it attorney’s fees. In an
order filed December 19, 2000, we consolidated the
appeals. On August 2, 2001, we granted the FDIC’s
motion to withdraw its cross-appeal for attorney’s fees.
Both parties’ briefs assume that New York law controls.

II.

A. Standard of Review

21 We review de novo a grant of summary judgment.
Catlin v. Sobol, 93 F.3d 1112, 1116 (2d Cir.1996).
Summary judgment is inappropriate unless the court
determines “that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law.” Fed.R.Civ.P. 56(c); see also
Catlin, 93 F.3d at 1116. “The court must resolve all
ambiguities and draw all inferences in favor of the
non-moving party.” Id.

B M1 151 161 A release is a species of contract and “is
governed by principles of contract law.” Bank of Am.
Nat’l Trust and Sav. Ass’n v. Gillaizeau, 766 F.2d 709,
715 (2d Cir.1985) (applying New York law). Whether a
contract is ambiguous is a question for the court. Van
Wagner Adver. Corp. v. S & M Enters., 67 N.Y.2d 186,
501 N.Y.S.2d 628, 631, 492 N.E.2d 756 (N.Y.1986);
*515 Fanger v. Manhattan Life Ins. Co., 273 A.D.2d 438,
709 N.Y.S.2d 622, 624 (2d Dep’t 2000). The
interpretation of an unambiguous contract—including a
release—is also a question of law reserved for the court.
See VKK Corp. v. Nat’l Football League, 244 F.3d 114,
129 (2d Cir.2001) (applying New York law). “Where
contract language is ambiguous, the differing
interpretations of the contract present a triable issue of
fact.” Gillaizeau, 766 F.2d at 715 (applying New York
law).

[7l The application of the statute of limitations is an issue
of law and is reviewed de novo. See Kidder, Peabody &
Co. v. Henehan, 267 A.D.2d 120, 699 N.Y.S.2d 689, 690
(1st Dep’t 1999) (noting “New York’s rule that threshold
Statute of Limitations questions are for the courts™);
Kronisch v. United States, 150 F.3d 112, 120 (2d
Cir.1998) (applying New York law).
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B. The Release

Bl P Under New York law, a release—like any
contract—must be construed in accordance with the intent
of the parties who executed it. Stone v. Nat’l Bank &
Trust Co., 188 A.D.2d 865, 591 N.Y.S.2d 609, 611 (3d
Dep’t 1992); see Gross v. Sweet, 49 N.Y.2d 102, 108, 424
N.Y.S.2d 365, 400 N.E.2d 306 (N.Y.1979) (“[Aln
agreement [relieving] one party from the consequences of
his negligence ... must evince the ‘unmistakable intent of
the parties.” ). A release will not be given effect unless it
contains an “explicit, unequivocal statement of a present
promise to release [a party] from liability.” Gillaizeau,
766 F.2d at 713 (internal quotation marks omitted).
Moreover, because the “law looks with disfavor upon
agreements intended to absolve [a party] from the
consequences of his [wrongdoing],” a release which
purports to excuse a party from responsibility for
misconduct is subject to the “closest of judicial scrutiny.”
Abramowitz v. N.Y. Univ. Dental Ctr., Coll. of Dentistry,
110 A.D.2d 343, 494 N.Y.S.2d 721, 723 (2d Dep’t 1985)
(citing Gross, 49 N.Y.2d at 106, 424 N.Y.S.2d 365, 400
N.E.2d 306). Applying the closest judicial scrutiny, we
conclude that the District Court erred in granting
summary judgment based on the release here.

Recall that the May 1988 release stated in relevant part:

[Bancorp] hereby releases the [FDIC], in its
corporate capacity and in its capacity as receiver of the
[Bank] ... (¢) from any and all claims which Bancorp ...
has or may have arising from or with respect to the
decision of the [OCC] to close the Bank on June 21,
1985.

The District Court found that the release was
unambiguous and covered all of plaintiff’s claims:

We find the language of the June 1988 release to be
unambiguous, and to encompass plaintiff’s claims that
the FDIC improperly managed the Bank’s receivership.
The text’s specific reference to “the [FDIC] ... in its
capacity as receiver of the [Bank]” clearly
demonstrates the parties’ intent to include the FDIC’s
handling of the receivership within the scope of the
release. The claims at issue here, i.e., the HKSB asset
transfer, payment of FDIC office expenses and legal
fees from the receivership estate, and payment of
post-insolvency interest to creditors, are
unambiguously claims that Bancorp “ha[d] or may
have [had]” against FDIC-R as of June 1988 when the

former released the lat[t]er. Bancorp’s present attempt

to argue that it had not intended to release defendant

from the claims it now asserts simply cannot be

reconciled with the unambiguous text of the release.
Golden Pac., 2000 WL 776928, at *4 (alterations in
original) (footnotes omitted).

*516 191 11l We do not find the contractual language to be
as clear as the District Court did. We recently recalled
that “[t]he language of a contract is ambiguous if it is
capable of more than one meaning when viewed
objectively by a reasonably intelligent person who has
examined the context of the entire integrated agreement.”
Krumme v. WestPoint Stevens Inc., 238 F.3d 133, 138-39
(2d Cir.2000) (internal quotation marks omitted)
(applying New York law). Here, one could reasonably
interpret the contract differently than the District Court
did. The natural meaning of the contract was an
agreement to release the FDIC from claims based on the
OCC’s decision to close the bank, not on claims of
independent wrongdoing thereafter. The release specifies
claims “arising from or with respect to the decision of the
[OCC ] to close the Bank.” (emphasis supplied). It is far
from clear whether claims of wrongdoing by the FDIC in
its management of the receivership of the bank “aris[e]
from or with respect to the decision ... to close the Bank.”

To be sure, the District Court held that because the
receivership “was the direct result of the OCC’s decision,
[and] can be said to have arisen therefrom,” the release
includes claims based on the FDIC’s mismanagement of
the receivership. Golden Pac., 2000 WL 776928, at *4 n.
6. But, in our view of the matter, the District Court’s
interpretation stretches the language “arising from”
beyond its normal limits. Bancorp agreed to release
claims “arising from ... the decision of the [OCC] to close
the Bank,” (emphasis supplied), not from each and every
event that followed thereafter. If one were to adopt the
District Court’s interpretation, then any act, no matter
how far down the chain of causation and remotely related
to the decision of the OCC to close the Bank, would fall
within the scope of the release. This sort of causal
reasoning would be analogous to finding that a patient,
who signed a release with similar language to that in the
instant case, had relinquished all claims relating to a
second negligent operation performed to correct the
negligence of the first operation, since the second
operation “was the direct result of ... [and] can be said to
have arisen” from the first. It is hard to believe that the
parties intended the release to be so broad. Nor is it clear
from the rest of the language of the release that their
intention was so far-reaching. Had the parties intended the
release to include claims based on the FDIC’s
management of the receivership, it would have been
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simple enough for them to adopt language that made clear
their understanding.

We are not persuaded by the District Court’s position that
“[t]he text’s specific reference to the [FDIC] ... in its
capacity as receiver of the [Bank] clearly demonstrates
the parties’ intent to include the FDIC’s handling of the
receivership within the scope of the release.” Golden
Pac., 2000 WL 776928, at *4 (second alteration in
original) (internal quotation marks omitted). Even though
the release refers to the FDIC’s capacity as receiver, the
release notably makes no mention of the FDIC’s
management of the receivership. One could reasonably
conclude that the release mentioned the FDIC in its
capacity as receiver not to foreclose all possible claims by
Bancorp against the FDIC as receiver, but rather because
that was the capacity in which the FDIC brought suit in
the September 1985 action and was sued in the May 1986
action. Indeed, the release specifically refers to the claims
and counterclaims in the September 1985 action. In any
case, the contract wording requires us to conclude that the
release did not unambiguously relinquish Bancorp’s
claims against the FDIC for its alleged mismanagement of
the Bank.

*517 1121 131 Where an agreement is ambiguous, a court
may resort to extrinsic evidence to determine the parties’
intent. Stage Club Corp. v. W. Realty Co., 212 A.D.2d
458, 622 N.Y.S.2d 948, 950-51 (1st Dep’t 1995). The
parol evidence rule will not bar admission of evidence
that clarifies the ambiguity, so long as the evidence is not
inconsistent with the express terms of the contract. /d.
There is ample extrinsic evidence in the instant case
supporting Bancorp’s argument that it did not intend to
release the FDIC from all claims of wrongdoing relating
to the receivership. Bancorp presented affidavits from two
witnesses to the negotiation and execution of the release
(Joseph Chuang, who signed the release, and Thomas A.
Brooks, then-counsel to Bancorp). Chuang testified in his
affidavit that when he executed the release he “had no
intention ... of releasing the FDIC from any claims
stemming from its role” in managing the receivership.
(Chuang Aff. 9§ 46). Moreover, Brooks attested to
Bancorp’s rejection of an earlier draft release proposed by
the FDIC. (Brooks Aff. § 7-8.) That draft release was far
broader in scope than the release ultimately executed. It
provided in relevant part:

[Bancorp] hereby releases the [FDIC] ... from any and
all disputes and claims with and against the FDIC
and/or the Bank which Bancorp and/or any of
Bancorp’s successors or assigns now has, ever had, or
which may hereafter accrue, based on acts, omissions
or transactions occurring prior to ... 1988. Without
limiting the foregoing ... Bancorp releases the FDIC

and the Bank from any dispute or claim arising from or

in respect of the closing of the Bank or any act taken

by, or omission of, the FDIC as receiver of the Bank.
(emphasis supplied). That language—expressly rejected
by Bancorp—would have barred Bancorp’s claims here,
which indeed arise from “act[s] taken by ... the FDIC as
receiver of the Bank.” That Bancorp rejected draft
contract language which explicitly released the FDIC
from any act taken or omitted as receiver of the Bank
strongly suggests that Bancorp did not intend to relinquish
such claims in the final release.

41 The District Court, in an alternative holding,
concluded that, even if the release were to be considered
ambiguous, necessitating an examination of extrinsic
evidence, Bancorp’s proffered parol evidence would not
have altered its decision that the release barred Bancorp’s
claims. Golden Pac., 2000 WL 776928, at *4 n. 7. First,
the District Court discounted Brooks’ statement made in
1988 that “Bancorp should not execute a release as it was
not a party to the [September 1985 action] brought by
FDIC.” Id. The District Court found that this statement
alone was “unavailing” because, in any event, “Bancorp
ultimately executed the release.” Id. Second, the District
Court gave no weight to Brooks’ statement that “he had
rejected an earlier draft of the release.” Id. It concluded,
“[h]aving reviewed both versions [,] ... that the ecarlier
version differs from the one ultimately signed, but [it was]
unable to infer from the change that the parties intended
to exclude plaintiff’s claims against the receiver from the
release’s ambit.” Id.

We disagree with the District Court’s conclusions. To be
sure, Brooks’ statement that he had advised Bancorp not
to execute any release does not help one interpret the
scope of the release actually executed. Still, the District
Court did not give due weight to the Chuang Affidavit,
which bears directly on Bancorp’s intention in signing the
release. Nor did it give adequate consideration to Brooks’
statement describing rejection of the first draft release.
Moreover, the Court failed to *518 give sufficient weight
to the presence in the first draft release of a provision
expressly releasing the FDIC from any act or omission
taken as receiver and the absence of any such clause in
the final, executed release. Taken together, the evidence
from Chuang’s Affidavit, Brooks’ statement describing
the rejection of the first draft release, and the first draft
release itself, raises a genuine issue of material fact as to
the parties’ intentions in executing the final release.
Accordingly, the release should not have been the basis
for summary judgment in favor of the FDIC. See Mangini
v. McClurg, 24 N.Y.2d 556, 568, 301 N.Y.S.2d 508, 249
N.E.2d 386 (N.Y.1969) (holding that summary judgment
based on release should not have been granted because
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“the affidavits and pretrial testimony presented on this
motion for summary judgment fail to demonstrate
conclusively that no issue of fact remains as to the intent
of the parties”); Scott v. Niagara Scuba Sports, Inc., 155
A.D.2d 864, 547 N.Y.S.2d 475, 476 (4th Dep’t 1989)
(holding that the “Supreme Court erred in granting
defendants’ summary judgment motion and dismissing
plaintiff’s claims” where “[t]he release that decedent
signed ... and upon which [the] Supreme Court relied is
ambiguous and does not express in unmistakable
language the intention of the parties”); see also
Fed.R.Civ.P. 56(c).

C. The Statute of Limitations

51 The statute of limitations in New York for claims of
unjust enrichment, breach of fiduciary duty, corporate
waste, and for an accounting is generally six years. See
N.Y. C.P.L.R. §§ 213(1), (7) (McKinney 1990)s; see also
Loengard v. Santa Fe Indus., Inc., 70 N.Y.2d 262, 519
N.Y.S.2d 801, 803, 514 N.E.2d 113 (N.Y.1987) (unjust
enrichment as a result of breach of fiduciary obligation);
Niagara Mohawk Power Corp. v. Freed, 265 A.D.2d 938,
696 N.Y.S.2d 600, 603 (4th Dep’t 1999) (unjust
enrichment and breach of fiduciary duty); Blake v. Blake,
225 A.D.2d 337, 638 N.Y.S.2d 632, 632 (1st Dep’t 1996)
(corporate waste and breach of fiduciary duty); In re
Barabash’s Estate, 31 N.Y.2d 76, 80, 334 N.Y.S.2d 890,
286 N.E.2d 268 (N.Y.1972) (accounting).

116l The FDIC argues that the statute of limitations runs
upon the occurrence of the events underlying the
plaintiff’s cause of action. In the instant case, the FDIC
maintains that the events underlying the plaintiff’s claims
arose in June 1985, when the FDIC began to liquidate the
Bank. Accordingly, the FDIC concludes that the
plaintiff’s claims should be time-barred because it filed its
lawsuit more than six years after June 1985.

171 181 Under New York law, the limitations period for
claims arising out of a fiduciary relationship does not
commence “until the fiduciary has openly repudiated his
or her obligation or the relationship has been otherwise
terminated.” Westchester Religious Inst. v. Kamerman,
262 A.D.2d 131, 691 N.Y.S.2d 502, 503 (1st Dep’t 1999);
accord %519 196 Owners Corp. v. Hampton Mgmt. Co.,
227 A.D.2d 296, 642 N.Y.S.2d 316, 316 (1st Dep’t 1996);
Bd. of Educ. v. Thompson Const. Corp., 111 A.D.2d 497,
488 N.Y.S.2d 880, 882 (3 Dep’t 1985). In such cases, the
“statutory period [is] tolled between the alleged fiduciary
misconduct” and the date on which the fiduciary
relationship is openly repudiated or otherwise ended, so

that any misconduct alleged before that end date “falls
within the permissible temporal scope.” Kamerman, 691
N.Y.S.2d at 503. A receivership is, of course, a type of
fiduciary relationship and is therefore subject to this
tolling period. See, e.g., Kupferman v. Consol. Research
& Mfg. Corp., 459 F.2d 1072, 1080 (2d Cir.1972)
(Friendly, J.) (applying New York law) (“[A] receiver is a
trustee with the highest kind of fiduciary obligations ... to
all persons interested in the receivership estate.”) (internal
quotation marks omitted).

The reason for such a tolling rule is that the beneficiary
should be entitled to rely upon a fiduciary’s skill without
the necessity of interrupting a continuous relationship of
trust and confidence by instituting suit. See Greene v.
Greene, 56 N.Y.2d 86, 92, 94-95, 451 N.Y.S.2d 46, 436
N.E2d 496 (N.Y.1982) (describing the relationship
between an attorney and his client as a fiduciary one and
then noting that “the client [cannot] be expected ... to
oversee or supervise the attorney’s handling of the matter,
and thus ... the client’s right of action [did not] accrue[ ]
before he terminated [his] relationship with [his]
attorney”); see also Barrella v. Richmond Mem’l Hosp.,
88 A.D.2d 379, 453 N.Y.S.2d 444, 447 (2d Dep’t 1982)

In this case, it is undisputed that Bancorp and the FDIC
had a fiduciary relationship,® and that the FDIC did not
terminate its fiduciary relationship with Bancorp—that is,
its receivership of the Bank—until November 1, 1995.
Accordingly, the statute of limitations on Bancorp’s
claims did not begin to run until that date. See Kamerman,
691 N.Y.S.2d at 503 (holding that a nonprofit
corporation’s officers could not be said to have openly
repudiated their fiduciary obligations prior to leaving their
positions of trust). Bancorp’s lawsuit—filed on October
31, 1995—is thus timely under the six-year statute of
limitations that began on November 1, 1995, when the
fiduciary relationship ended.

(191 201 211 Bancorp’s unjust enrichment claim is timely for
an additional reason. Under New York law, for a plaintiff
to prevail on a claim of unjust enrichment, he must
establish (1) that the defendant was enriched; (2) that the
enrichment was at the plaintiff’s expense; and (3) that the
circumstances are such that in equity and good conscience
the defendant should return the money or property to the
plaintiff. Universal City Studios, Inc. v. Nintendo Co., 797
F.2d 70, 79 (2d Cir.1986) (applying New York law); see
State v. Barclays Bank, 76 N.Y.2d 533, 561 N.Y.S.2d
697, 701, 563 N.E.2d 11 (N.Y.1990). The statute of
limitations for unjust enrichment generally begins to run
when the cause of action accrues. N.Y. C.P.L.R. § 203(a);
Plitman v.  Leibowitz, 990 F.Supp. 336, 337
(S.D.N.Y.1998) (“Under New York law, an unjust
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Golden Pacific Bancorp v. F.D.I.C., 273 F.3d 509 (2001)

enrichment claim accrues upon occurrence of the
wrongful act giving rise to the duty of restitution.”). The
District Court held that the cause of action accrued on
Bancorp’s claims when the FDIC “began to perform the
acts upon which the claims are based,” Golden Pac. 2000
WL 776928, at *5; that is, the Court calculated the
starting date for the six-year statute of *520 limitations to
be in or about 1985, when the FDIC began to accrue
post-insolvency interest, and concluded that Bancorp had
filed its claims too late.

(221 The District Court improperly conflated the accrual of
the cause of action with the accrual of post-insolvency
interest. The statute of limitations for a claim of unjust
enrichment begins to run “upon the occurrence of the
wrongful act giving rise to a duty of restitution.”
Congregation Yetev Lev D’Satmar, Inc. v. 26 Adar N.B.
Corp., 192 A.D.2d 501, 596 N.Y.S.2d 435, 437 (2d Dep’t
1993). The wrongful act giving rise to restitution here was
the FDIC’s payment of interest to itself. The mere accrual
of interest, in the instant case, does not unjustly enrich the
FDIC nor does it accrue the cause of action. Rather, the
accrual of interest simply designates a starting point for
calculation. The cause of action did not accrue or become
more than speculative until the FDIC began to pay itself
interest on March 15, 1991. Indeed, before that point, the
FDIC had neither been enriched nor possessed any of
Bancorp’s “money or property” that “equity and good

I11.

To summarize:

1. It is unclear whether the release covers plaintiff’s
claims against the FDIC for unjust enrichment, breach of
fiduciary duty, waste of corporate assets, and an
accounting in the management of the receivership. The
extrinsic evidence, when viewed in the light most
favorable to the plaintiff, is ambiguous and creates a
genuine issue of material fact as to whether Bancorp
intended to release the FDIC.

2. The statute of limitations does not bar Bancorp’s claims
as a matter of law because the limitation period did not
begin to run until the receivership terminated.

For the reasons stated above, we vacate the June 16, 2000
judgment of the District Court and remand the cause to
the Court for further proceedings consistent with this
opinion.

. e ) All Citations
conscience” would require it to return. Accordingly,
Bancorp’s claim for unjust enrichment brought before 273 F.3d 509
March 15, 1997 was timely.
Footnotes
1 In addition to the parties’ exchange of releases, Bancorp agreed, inter alia, to pay the FDIC $14.6 million, while the FDIC agreed,

inter alia, to transfer to Bancorp certain of the Bank’s receivership assets.

2 The full text of the release is as follows:

[Bancorp] hereby releases the [FDIC], in its corporate capacity and in its capacity as receiver of the [Bank], and the [Bank]: (a)
from any and all claims which Bancorp (and/or any of its successors or assigns) has or may have relating to the assets and
transactions which are the subject of the FDIC’s claims set forth in its July 22, 1987 Amended Complaint in case no. 85 Civ.
7468 (S.D.N.Y.) (SWK); (b) from any and all claims which Bancorp (and/or any of its successors or assigns) has or may have
arising from the transactions which are the subject of any counterclaims which any defendant has asserted against the FDIC or
the Bank in case no. 85 Civ. 7468 (S.D.N.Y.) (SWK); and (c) from any and all claims which Bancorp (and/or any of its
successors or assigns) has or may have arising from or with respect to the decision of the Comptroller of the Currency to close
the Bank on June 21, 1985.

Because the FDIC had contended that Bancorp’s June 29, 2000 notice of appeal from the June 16, 2000 judgment was premature,
Bancorp, “as a precautionary measure,” filed a notice of appeal from the District Court’s August 14, 2000 order on September 1,
2000.

The parties’ briefs assume that New York substantive law governs the issues of contract interpretation and statute of limitations
presented here, and such implied consent is, of course, sufficient to establish the applicable choice of law. Krumme v. WestPoint

Stevens Inc., 238 F.3d 133, 138 (2d Cir.2000).

N.Y. C.P.L.R. § 213 (McKinney 1990) provides in relevant part:
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The following actions must be commenced within six years:
1. an action for which no limitation is specifically prescribed by law;

7. an action by or on behalf of a corporation against a present or former director, officer or stockholder for an accounting, or to
procure a judgment on the ground of fraud, or to enforce a liability, penalty or forfeiture, or to recover damages for waste or for
an injury to property or for an accounting in conjunction therewith.

(emphases supplied).

6 Bancorp argues that they had a fiduciary relationship, and the FDIC does not deny that assertion.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: After breaking off negotiations to acquire
right to purchase capacity on fiber-optic cable network,
telecommunications company sued seller’s investment
banker, which had acted on company’s behalf in prior
transactions, alleging claims including breach of fiduciary
duty, misappropriation of confidential and proprictary
business information, and unjust enrichment. Motion to
dismiss was filed. The Supreme Court, New York
County, Herman Cahn, J., granted motion regarding claim
of tortious interference with prospective business
relations, and denied motion regarding other claims.
Defendants appealed. The Supreme Court, Appellate
Division, 45 A.D.3d 419, 846 N.Y.S.2d 116, affirmed.
Appeal was taken.

Holdings: The Court of Appeals, Pigott, J., held that:

U1 three-year limitations period applied to breach of
fiduciary duty claim;

(21 breach of fiduciary duty claim was time barred,

1 tortious interference and misappropriation of
confidential and proprietary business information claims
were time barred;

(4] equitable estoppel did not toll limitations period for
tortious interference and misappropriation of confidential
and proprietary business information claims; and

1 telecommunications company could not recover on
theory of unjust enrichment.

Reversed.

West Headnotes (10)

1]

2]

Fraudé=Time to sue and limitations

184Fraud

18411Actions

1841I(A)Rights of Action and Defenses
184k38Time to sue and limitations

Choice of the applicable limitations period for
breach of fiduciary duty claims depends on the
substantive remedy that the plaintiff seeks;
where the remedy sought is purely monetary in
nature, the limitations period is three years,
where the relief sought is equitable in nature, the
limitations period is six years, and where an
allegation of fraud is essential to the claim, there
is a six-year limitations period. McKinney’s
CPLR 213(1, 8), 214(4).

137 Cases that cite this headnote

Brokersé=Right of action and defenses

65Brokers

651VDuties and Liability to Principal
65k38Actions for Negligence or Wrongful Acts of
Broker

65k38(1)Right of action and defenses

Three-year limitations period, rather than
six-year  limitations period, applied to
telecommunications company’s breach of
fiduciary duty claim following breakdown of
negotiations to buy capacity on fiber-optic cable
network, alleging that seller’s investment banker
used company’s  confidential  financial
information acquired during its prior financial
adviser relationship with company;
telecommunications company sought damages
in the amount of hundreds of millions of dollars,
and the equitable relief it sought, including
disgorgement of profits, was incidental.
McKinney’s CPLR 213(1, 8), 214(4).
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[4]

67 Cases that cite this headnote

Brokersé=Fraud of broker or his agent
Brokersé=Right of action and defenses

65Brokers

651VDuties and Liability to Principal

65k34Fraud of broker or his agent

65Brokers

651VDuties and Liability to Principal
65k38Actions for Negligence or Wrongful Acts of
Broker

65k38(1)Right of action and defenses

Telecommunications company’s allegations that
investment banker representing seller of
capacity on fiber-optic cable network, which had
previously advised company in  other
transactions, used company’s confidential
financial information in attempt to deceive
company in current transaction did not state
claim for fraud, as would require application of
six-year statute of limitations; company did not
allege that it was actually deceived, as required
to plead justifiable reliance for fraud claim.
McKinney’s CPLR 213(8).

4 Cases that cite this headnote

Limitation of Actionsé=Fraud as Ground for
Relief

241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief

241k99In General

241k99(1)In general

Telecommunications company’s breach of
fiduciary duty claim, alleging that investment
banker representing seller of capacity on
fiber-optic cable network used confidential
information acquired during prior relationship
with company, accrued, for limitations purposes,
when seller refused to comply with parties’
original memorandum of understanding for sale
of capacity, and instead made modifications to

[5]

[6]

memorandum. McKinney’s CPLR 214(4).

12 Cases that cite this headnote

Limitation of Actionsé=Torts

241Limitation of Actions

24111Computation of Period of Limitation
24111(A)Accrual of Right of Action or Defense
241k55Torts

241k55(1)In general

A tort claim accrues, for limitations purposes, as
soon as all elements of the tort can be truthfully
alleged in a complaint; a claim is not
enforceable until damages are sustained.

43 Cases that cite this headnote

Limitation of Actionsé=Injuries to property in
general

241Limitation of Actions

24111Computation of Period of Limitation
24111(A)Accrual of Right of Action or Defense
241k55Torts

241k55(5)Injuries to property in general

Telecommunications company’s intentional
interference  with  existing contract and
misappropriation of confidential and proprietary
business information claims alleging, in
connection with company’s failed negotiations
to purchase capacity on fiber-optic cable
network, that seller’s investment banker used
confidential information acquired during prior
relationship with company accrued, for
limitations purposes, when seller refused to
comply with parties’ original memorandum of
understanding for sale of capacity, and instead
made  modifications to = memorandum.
McKinney’s CPLR 214(4).

2 Cases that cite this headnote
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IDT Corp. v. Morgan Stanley Dean Witter & Co., 12 N.Y.3d 132 (2009)
907 N.E.2d 268, 879 N.Y.S.2d 355, 47 Communications Reg. (P&F) 747...

(7]

(8]
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Limitation of Actions¢=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Equitable estoppel did not toll three-year
limitations for telecommunications company’s
tortious interference and misappropriation of
confidential and proprietary business
information claims, alleging that investment
banker representing seller of capacity on
fiber-optic cable network used company’s
confidential information acquired in prior
relationship to denigrate company during
negotiations; company knew that investment
banker was denigrating it to seller, but failed to
make further inquiry before end of limitations
period. McKinney’s CPLR 214(4).

2 Cases that cite this headnote

Implied and Constructive Contractsé=Effect
of Express Contract

205HImplied and Constructive Contracts
205HINature and Grounds of Obligation
205HI(D)Effect of Express Contract
205HKk55In general

Where parties executed a valid and enforceable
written contract governing a particular subject
matter, recovery on a theory of unjust
enrichment for events arising out of that subject
matter is ordinarily precluded.

166 Cases that cite this headnote

Implied and Constructive Contractsé=Persons
entitled

205HImplied and Constructive Contracts
205HINature and Grounds of Obligation
205HI(E)Defenses and Persons Entitled or Liable
205Hk71Persons entitled

Telecommunications company, which alleged

that investment banker representing seller of
capacity on fiber-optic cable network used
company’s confidential information acquired in
prior relationship to denigrate company during
negotiations, could not recover fees from
investment banker on theory of unjust
enrichment, where such fees were paid by seller
rather than company.

14 Cases that cite this headnote

[10] Implied and Constructive Contractsé=Unjust
enrichment

205HImplied and Constructive Contracts
205HINature and Grounds of Obligation
205HI(A)In General
205Hk2Constructive or Quasi Contracts
205Hk3Unjust enrichment

An unjust enrichment claim rests upon the
equitable principle that a person shall not be
allowed to enrich himself unjustly at the expense
of another.

120 Cases that cite this headnote

Attorneys and Law Firms

**%*356 Davis Polk & Wardwell, New York City (Guy
Miller Struve, Benjamin S. Kaminetzky and Rebecca
Winters of counsel), for appellants.

Patterson Belknap Webb & Tyler LLP, New York City
(Stephen P. Younger of counsel), Grayson & Kubli, P.C.,
Vienna, ***357 Virginia (Alan M. Grayson, of the
Virginia bar, admitted pro hac vice, and Victor A. Kubli
of counsel), and Bracewell & Giuliani, LLP, Houston,
Texas, and New York City (Glenn A. Ballard, Jr., Jeffrey
L. Oldham and Michael D. Hess of counsel), for
respondent.
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*136 **270 OPINION OF THE COURT

PIGOTT, J.

IDT Corporation and Telefonica International, S.A., both
telecommunications companies, executed a Memorandum
of Understanding (MOU) in August 1999 concerning
SAm-1, a vast underwater fiber-optic cable network
Telefonica was building. Pursuant to the MOU, IDT was
to buy from Telefonica a 10% equity share in NewCo, a
corporation that would “construct, establish, operate and
maintain ... and ... sell capacity on” SAm-1. A separate
entity was to be created to market products associated
with the network. IDT would have the right to buy
capacity in the network, at a favorable rate, during its
operational life.

In June 2000, Telefonica informed IDT that it intended to
modify the MOU, replacing NewCo with a larger entity,
Emergia, in which Telefonica offered IDT a five percent
share. According to IDT, Morgan Stanley Dean Witter &
Co. (Morgan Stanley), Telefonica’s investment banker,
advised IDT in the summer of 2000 that the value of a
five percent interest in Emergia was far greater than that
of a 10% interest in NewCo. Nevertheless, IDT,
unpersuaded, broke off negotiations with Telefonica in
October 2000.

Although Morgan Stanley acted as Telefonica’s
investment banker in relation to SAm—1, it had previously
acted on IDT’s *137 behalf in 1999, in negotiations
concerning a different proposed fiber-optic cable network,
and in subsequent matters. IDT engaged Morgan Stanley
as its financial adviser in regard to shares in Net2Phone,
Inc. that it sold in the summer of 2000 for about $1
billion. According to IDT, in 1999-2000, Morgan Stanley
requested and received confidential business and financial
information concerning IDT, had access to IDT’s records,
and enjoyed wide-ranging communications with its
executives.

IDT commenced an arbitration proceeding on May 25,
2001, against Telefonica, alleging that Telefonica had
breached the MOU, in particular its provisions entitling
IDT to an equity share in NewCo and giving it the right to
buy capacity in SAm-1. IDT sought an award in an
amount no less than $3.15 billion. IDT made no
allegations against Morgan Stanley. No representative of
Morgan Stanley testified, but a valuation memorandum
concerning NewCo and Emergia that Morgan Stanley had
presented to IDT in 2000 was subpoenaed and submitted
to the arbitration panel.

Following a lengthy hearing, the panel concluded that

Telefonica had breached both the “capacity purchase” and
“equity purchase” provisions of the MOU. It calculated
IDT’s aggregate damages for Telefonica’s capacity
purchase breach to be $16,883,817. However, noting the
weakness of the telecommunications market in the second
half of 2000, the panel calculated that the present value of
IDT’s interest in NewCo was negative, and concluded
that IDT had suffered no damages as a result of
Telefonica’s breach of the equity purchase provisions.!
Telefonica paid IDT **271 ***358 $21.6 million,
representing damages and interest.

On November 5, 2004, IDT commenced this action
against Morgan Stanley, alleging that it had provided
Telefonica with confidential information about IDT,
induced Telefonica to *138 breach the MOU and,
moreover, presented false and misleading evidence to the
arbitration panel, affecting the panel’s assessment of
IDT’s damages. Its complaint contains five causes of
action: (1) breach of fiduciary duty, (2) intentional
interference with existing contract, (3) intentional
interference with prospective business relations, (4)
misappropriation of confidential and proprietary business
information, and (5) unjust enrichment. IDT seeks
compensatory damages, disgorgement of profits obtained
by Morgan Stanley in connection with SAm—1, punitive
damages, and the return of a $10,000,000 fee that IDT
paid Morgan Stanley in relation to the Net2Phone, Inc.
transaction, plus interest and fees.

Morgan Stanley moved to dismiss the complaint under
CPLR 3211, arguing, among other things, that IDT’s
claims were barred by collateral estoppel and the statute
of limitations. Supreme Court dismissed IDT’s intentional
interference with prospective business relations claim, but
otherwise denied the motion (2006 WL 4682158, 2006
N.Y. Slip Op 30076[U] ). On appeal, the Appellate
Division affirmed, with one Justice dissenting, holding
that IDT’s remaining claims were not barred by collateral
estoppel, because IDT had not “had an opportunity to
conduct discovery on the extent of the damages it suffered
due to Morgan Stanley’s alleged tortious conduct” (45
A.D.3d 419, 419, 846 N.Y.S.2d 116 [1st Dept.2007] ).
The majority also concluded that the claims stated valid
causes of action and were not time-barred. The Appellate
Division granted Morgan Stanley leave to appeal to this
Court, certifying the question whether its order was
properly made. We answer that question in the negative
and reverse.?

Although the issue of whether IDT is collaterally
estopped from relitigating the amount of its compensatory
damages divided the Appellate Division in this case, we
need not address it, because all of IDT’s claims are either
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time-barred or fail to state a cause of action. We conclude
that IDT’s breach of fiduciary duty, tortious interference
with contract, and misappropriation of confidential and
proprictary business information *139 claims are
untimely and its unjust enrichment claim fails to state a
cause of action. We address the causes of action in the
sequence they appear in the complaint.

IDT’s first cause of action alleges that Morgan Stanley
breached fiduciary duties it owed to IDT, by “provid[ing]
Telefonica with IDT’s confidential and proprietary **272
*%*359 business and financial information without IDT’s
knowledge or consent,” thus inducing Telefonica to
renege on the MOU, and by “ devis[ing] a fraudulent
scheme to dupe both IDT and the Arbitration Panel as to
the ‘distinction” between NewCo and Emergia and the
valuation of these companies.” IDT alleges that the
arbitration panel was misled into minimizing the amount
of damages Telefonica owed to IDT. It seeks full
compensatory damages—in an amount it describes at the
outset of its complaint as “hundreds of millions of
dollars”—as well as disgorgement of profits and punitive
damages.

IDT submits that its breach of fiduciary duty claim is
governed by a six-year statute of limitations and is
therefore timely. Morgan Stanley asserts that a three-year
limitations period applies.

1 New York law does not provide a single statute of
limitations for breach of fiduciary duty claims. Rather, the
choice of the applicable limitations period depends on the
substantive remedy that the plaintiff seeks (Loengard v.
Santa Fe Indus., 70 N.Y.2d 262, 266, 519 N.Y.S.2d 801,
514 N.E.2d 113 [1987] ). Where the remedy sought is
purely monetary in nature, courts construe the suit as
alleging “injury to property” within the meaning of CPLR
214(4), which has a three-year limitations period (see e.g.
Yatter v. Morris Agency, 256 A.D.2d 260, 261, 682
N.Y.S.2d 198 [1st Dept.1998] ). Where, however, the
relief sought is equitable in nature, the six-year limitations
period of CPLR 213(1) applies (Loengard, 70 N.Y.2d at
266-267, 519 N.Y.S.2d 801, 514 N.E.2d 113). Moreover,
where an allegation of fraud is essential to a breach of
fiduciary duty claim, courts have applied a six-year
statute of limitations under CPLR 213(8) (Kaufman v.
Cohen, 307 A.D.2d 113, 119, 760 N.Y.S.2d 157 [Ist
Dept.2003] ).

21 Here, IDT primarily seeks damages—in the amount of
“hundreds of millions of dollars”—and the equitable
relief it seeks, including the disgorgement of profits, is
incidental to that relief. This is not an action in which it
can reasonably be asserted that “the relief demanded in

the complaint ... is equitable in nature and that a legal
remedy would not be adequate” (Loengard, 70 N.Y.2d at
267, 519 N.Y.S.2d 801, 514 N.E.2d 113). Thus, looking
to the *140 reality, rather than the form, of this action (see
Matter of Paver & Wildfoerster v. [Catholic High School
Assn.], 38 N.Y.2d 669, 674, 382 N.Y.S.2d 22, 345 N.E.2d
565 [1976] ), we conclude that IDT seeks a monetary
remedy.

Bl Moreover, we are not persuaded by IDT’s argument
that its breach of fiduciary duty claim is essentially a
fraud action and therefore governed by a six-year statute
of limitations. The fiduciary relationship alleged by IDT
exists between Morgan Stanley and IDT, not between
Morgan Stanley and the arbitration panel. For us to
conclude that IDT’s breach of fiduciary duty cause of
action is a sufficiently pleaded fraud action, we would
have to discern a claim that IDT acted in “justifiable
reliance” (Lama Holding Co. v. Smith Barney, 88 N.Y.2d
413, 421, 646 N.Y.S.2d 76, 668 N.E.2d 1370 [1996] ) on
Morgan Stanley’s alleged misrepresentation or material
omission. Although IDT asserts that Morgan Stanley
attempted to deceive it in 2000, with regard to the relative
values of Emergia and NewCo, IDT does not claim that it
was actually duped. In fact, IDT refused to accept a
modified MOU, contrary to Morgan Stanley’s
recommendations. Consequently, we conclude that this is
not a fraud allegation, and that the three-year limitations
period of CPLR 214(4) applies.

[41 151 We now turn to the question of when IDT’s breach
of fiduciary duty claim *%273 **%*360 accrued. A tort
claim accrues as soon as “the claim becomes enforceable,
i.e., when all elements of the tort can be truthfully alleged
in a complaint” (Kronos, Inc. v. AVX Corp., 81 N.Y.2d
90, 94, 595 N.Y.S.2d 931, 612 N.E.2d 289 [1993] ). As
with other torts in which damage is an essential element,
the claim “is not enforceable until damages are sustained”
(id. at 94, 595 N.Y.S.2d 931, 612 N.E.2d 289). To
determine timeliness, we consider whether plaintiff’s
complaint must, as a matter of law, be read to allege
damages suffered so early as to render the claim
time-barred (id. at 94-97, 595 N.Y.S.2d 931, 612 N.E.2d
289). Here, the only reasonable inference to be drawn
from IDT’s allegations is that it first suffered loss, as a
result of Morgan Stanley’s alleged breach of fiduciary
duty, after Telefonica refused to comply with the MOU.
The exact date of the injury is not alleged but must have
been before May 25, 2001, when IDT commenced the
arbitration against Telefonica, alleging that it had
sustained a loss of some $3.15 billion as a result of
Telefonica’s breach of their binding agreement. More
than three years passed, therefore, *141 before IDT
commenced this action, rendering IDT’s breach of
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fiduciary duty claim time-barred.:

0l Turning to IDT’s second and fourth causes of
action*—intentional interference with existing contract
and misappropriation of confidential and proprietary
business information, respectively—the statute of
limitations in each case is three years, under CPLR
214(4), which the parties do not dispute. As with IDT’s
first cause of action, the claims were not enforceable until
IDT first suffered damages. The damages are those
resulting from Telefonica’s refusal to comply with the
MOU—intransigence that was allegedly induced by
Morgan Stanley by means of the disclosure of
confidential IDT business information. Again, we must
conclude from IDT’s complaint that it first suffered
loss—as a result of Morgan Stanley’s alleged interference
with contractual relations and misappropriation of
confidential business information—when Telefonica
refused to comply with the MOU. And again, although
the exact date of the injury is not alleged, it must have
been before May 25, 2001, rendering the claims
time-barred.

1 IDT argues that Morgan Stanley’s statute of limitations
defenses should be barred by equitable estoppel.
However, IDT fails to demonstrate that any action or
inaction by Morgan Stanley caused IDT’s delay in
bringing this action (see Zumpano v. Quinn, 6 N.Y.3d
666, 673-676, 816 N.Y.S.2d 703, 849 N.E.2d 926 [2006]
). According to its complaint, IDT learned in 2000 that
Morgan Stanley was denigrating it in discussions with
Telefonica. IDT, given its awareness that Telefonica’s
financial adviser had disparaged it, should have made
further inquiry before the statute of limitations expired
(see Putter v. North Shore Univ. Hosp., 7 N.Y.3d 548,
553-554, 825 N.Y.S.2d 435, 858 N.E.2d 1140 [2006] ).

Finally, IDT alleges that Morgan Stanley was unduly
enriched by the investment banking fees it obtained from
IDT and from Telefonica “and any other fees Morgan
Stanley received for its ‘search’ for a replacement anchor
tenant, as well as any other fees of any kind that Morgan
Stanley has earned for additional, presently-unknown
*%274 **%*361 misappropriations and misuses of IDT’s
confidential business and financial information.” On
appeal, Morgan Stanley does not argue that the unjust
*142 enrichment claim is time-barred. Instead it contends
that IDT’s fifth claim fails to state a cause of action. We
agree.

Bl “The theory of unjust enrichment lies as a

Footnotes

quasi-contract claim” (Goldman v. Metropolitan Life Ins.
Co., 5 N.Y.3d 561, 572, 807 N.Y.S.2d 583, 841 N.E.2d
742 [2005] ). It is an obligation imposed by equity to
prevent injustice, in the absence of an actual agreement
between the parties concerned. Where the parties
executed a valid and enforceable written contract
governing a particular subject matter, recovery on a
theory of unjust enrichment for events arising out of that
subject matter is ordinarily precluded (Clark—Fitzpatrick,
Inc. v. Long Is. RR. Co., 70 N.Y.2d 382, 388, 521
N.Y.S.2d 653, 516 N.E.2d 190 [1987] ).

P 101 Tt follows that the unjust enrichment claim cannot
form the basis of IDT’s demand that Morgan Stanley
return the $10,000,000 fee paid in relation to the
Net2Phone, Inc. transaction, because that fee arose from
services governed by an engagement letter signed by IDT
on July 26, 2000.5 Nor can the unjust enrichment claim
support the disgorgement of any profits Morgan Stanley
obtained from Telefonica or other companies, in
connection with SAm—1. An unjust enrichment claim
“rests upon the equitable principle that a person shall not
be allowed to enrich himself unjustly at the expense of
another” (Miller v. Schloss, 218 N.Y. 400, 407, 113 N.E.
337 [1916]; see also Restatement [First] of Restitution §
1). In seeking Morgan Stanley’s profits from SAm—1, IDT
does not, and cannot, allege that Morgan Stanley has been
unjustly enriched at IDT’s expense, because IDT did not
pay the alleged fees.

Accordingly, the order of the Appellate Division should
be reversed, with costs, defendants’ motion to dismiss the
remaining causes of action granted, the complaint
dismissed in the entirety, and the certified question
answered in the negative.

Judges CIPARICK, GRAFFEO, READ, SMITH and
JONES concur; Chief Judge LIPPMAN taking no part.

Order reversed, etc.

All Citations

12 N.Y.3d 132, 907 N.E.2d 268, 879 N.Y.S.2d 355, 47
Communications Reg. (P&F) 747, 2009 N.Y. Slip Op.
02262
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IDT Corp. v. Morgan Stanley Dean Witter & Co., 12 N.Y.3d 132 (2009)
907 N.E.2d 268, 879 N.Y.S.2d 355, 47 Communications Reg. (P&F) 747...

1 The panel rejected IDT’s contention that NewCo and Emergia were one and the same. Rather, it found, NewCo was envisaged as a
company holding the infrastructure assets of SAm—1, and did not encompass the marketing function and revenues of the enterprise.
In reaching this conclusion, the arbitration panel relied on, among other things, minutes of a July 2000 IDT board meeting,
indicating that IDT recognized that Emergia was a larger enterprise, with greater growth potential, than NewCo. The arbitration
panel expressed skepticism about Morgan Stanley’s summer 2000 valuation of NewCo and Emergia, noting that its projections
were “prepared by Telefonica and Morgan Stanley to be presented to IDT as part of the process of negotiating IDT’s ownership
percentage in Emergia.”

2 After Supreme Court denied the motion to dismiss, the parties proceeded to discovery and Morgan Stanley produced documents
that, according to IDT, reveal further wrongdoing by Morgan Stanley during the arbitration proceeding. IDT filed an amended
complaint. Supreme Court granted Morgan Stanley’s motion to dismiss the new claims. That decision is under appeal.

In June 2008, IDT moved to dismiss the present appeal as moot, on the ground that the original complaint had been significantly
amended. We denied the mootness motion on September 4, 2008 (11 N.Y.3d 750, 864 N.Y.S.2d 798, 894 N.E.2d 1187 [2008] ).

3 Morgan Stanley contends that the breach of fiduciary duty claim fails on the merits, because there was no fiduciary relationship
between IDT and Morgan Stanley on the transaction in suit, but this too is a question we need not reach because the claim, even if

meritorious, is time-barred.

4 IDT did not appeal Supreme Court’s dismissal of its third claim.

5 IDT’s argument that it engaged Morgan Stanley under duress is unpersuasive, in that the coercion by Morgan Stanley that IDT
alleged in its complaint occurred after IDT refused to pay the fee, not before the fee was agreed on.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Helen Licitra, etc., et al., Defendants.
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Synopsis

Background: Former client of deceased attorney brought
action for breach of contract, unjust enrichment, money
had and received, fraud, breach of fiduciary duty,
accounting, declaratory judgment, and constructive trust.
The Supreme Court, New York County, Charles E.
Ramos, J., granted motion to dismiss complaint, as
time-barred, by executrix for attorney’s probate estate,
individually and as executrix, and other defendants.
Former client appealed.

Holdings: The Supreme Court, Appellate Division, held
that:

[T claim for breach of contract was timely in part;
[2] equitable estoppel did not apply to bar defendants from
asserting limitations defense as to portions of contract

claim falling outside limitations period;

31 claims for unjust enrichment and money had and
received were timely in part;

] three-year statute of limitations applied to claim for
breach of fiduciary duty;

I3 former client stated claim for breach of fiduciary duty;
[ cause of action for an accounting was timely; and

[/} continuing performance doctrine did not apply to make
timely claim for constructive trust.

Affirmed as modified.

West Headnotes (15)

1]

2]

Attorneys and Legal Servicesé=Transactions
with Client
Executors and Administratorsé=Services

46HAttorneys and Legal Services
46HXDuties and Liabilities to Client
46HX(B)Particular Acts and Omissions
46HX(B)4Conflicts of Interest
46Hk584Attorney’s Personal Interests; Self-Dealing
46Hk586Transactions with Client
46Hk586(1)In general

(Formerly 45k123(1) Attorney and Client)
162Executors and Administrators
1621VCollection and Management of Estate
162IV(A)In General

162k95Contracts

162k97Services

Former client stated cause of action for breach
of contract against executrix for estate of
deceased attorney by alleging that he had
contractual agreement with attorney under
which he was to identify which of nonparty’s
properties could become profitable, attorney was
to pay him share of profits generated by those
properties, and attorney breached this obligation.

1 Cases that cite this headnote

Limitation of Actionsé=Breach of contract in
general

241Limitation of Actions

24111Computation of Period of Limitation
24111(A)Accrual of Right of Action or Defense
241k46Contracts in General

241k46(6)Breach of contract in general

Attorney had recurring obligation to pay client
his share of profits generated by properties that
client, pursuant to parties’ contractual
arrangement, had indicated could become
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3]

[4]

profitable, and therefore claim for breach of
contract accrued each time that attorney
allegedly breached obligation, rendering claim
timely to the extent based on conduct within
six-year limitations period.

2 Cases that cite this headnote

Limitation of Actionsé¢~=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Same wrongful acts, alleged misrepresentations
by attorney to client about profitability of
properties from which client was to receive
share of profits generated, provided basis both
for client’s claim for breach of contract and his
contention that defendants were equitably
estopped from asserting limitations defense as to
those portions of his contract claim that fell
outside six-year limitations period, and therefore
equitable estoppel did not apply to bar
limitations defense.

Limitation of Actionsé=Estoppel to rely on
limitation

241Limitation of Actions

241IStatutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Equitable estoppel does not apply to bar party
from asserting limitations defense where the
misrepresentation or act of concealment
underlying the estoppel claim is the same act
which forms the basis of plaintiff’s underlying
substantive cause of action.

3 Cases that cite this headnote

[5]

[6]

(7]

Limitation of Actions¢=Implied Contracts

241Limitation of Actions

2411IComputation of Period of Limitation
2411I(A)Accrual of Right of Action or Defense
241k49Implied Contracts

241k49(1)In general

Portions of former client’s claims for unjust
enrichment and money had and received that
were based upon defendants’ alleged retention
of all profits generated by properties from which
former client allegedly had contractual right to
receive 31% of profits generated were timely to
the extent that they were based on conduct
occurring within six years preceding case
commencement, even though those portions of
claims that were based on former client’s
provision of services to attorney many years
earlier were time-barred. McKinney’s CPLR
213(1).

1 Cases that cite this headnote

Limitation of Actionsé=Fraud as Ground for
Relief

241Limitation of Actions

2411IComputation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief

241k99In General

241k99(1)In general

Attorney’s  misrepresentations  to  client
regarding nonprofitability of properties for
which client was to receive percentage of profits
triggered running of six-year statute of
limitations on client’s fraud cause of action.
McKinney’s CPLR 213(8).

Attorneys and Legal Servicesé=Time for
proceedings; limitations and laches

Executors and Administratorsé=Time to Sue,
and Limitations
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46HAttorneys and Legal Services

46HXIIActions and Proceedings Against Attorneys

46HXII(A)In General

46Hk658Time for proceedings; limitations and

laches [9]
(Formerly 45k129(1) Attorney and Client)

162Executors and Administrators

162XActions

162k437Time to Sue, and Limitations

162k437(.5)In general

Three-year statute of limitations applied to claim
for breach of fiduciary duty asserted by
attorney’s former client against executrix of
attorney’s probate estate, individually and as
executrix, and other defendants who allegedly
transferred to themselves profits from properties
for which attorney purportedly was to pay
former client 31% of profits generated where
former client’s fraud allegations were incidental
to fiduciary breach claim and complaint
primarily sought money damages.

[10]

Attorneys and Legal Servicesé=Existence of
duty; necessity of attorney-client relationship
Executors and Administratorsé=Personal or
representative capacity

46HAttorneys and Legal Services
46HXDuties and Liabilities to Client
46HX(A)In General

46Hk503Existence of duty; necessity of
attorney-client relationship

(Formerly 45k109 Attorney and Client)
162Executors and Administrators

162X Actions

162k428Rights of Action Against Executors or
Administrators

162k430Personal or representative capacity

Attorney for plaintiff, who was acknowledged
holder of plaintiff’s 31% interest in two realty
companies, stood in fiduciary relationship to
plaintiff, and therefore plaintiff stated cause of
action for breach of fiduciary duty against
executrix ~of attorney’s probate estate,
individually and as executrix, and other
defendants who allegedly transferred to
: [11]
themselves the profits from companies.

Limitation of Actionsé=Accounting

241Limitation of Actions

24111Computation of Period of Limitation
24111(A)Accrual of Right of Action or Defense
241k60Equitable Actions and Remedies
241k60(2)Accounting

Defendants’ alleged wrongful retention of
profits from properties in which plaintiff
allegedly was entitled to share was continuing
wrong, and therefore plaintiff’s cause of action
for an accounting was timely for at least six
years preceding commencement of his action.

3 Cases that cite this headnote

Limitation of Actionsé=Accounting

241Limitation of Actions

24111Computation of Period of Limitation
2411I(A)Accrual of Right of Action or Defense
241k60Equitable Actions and Remedies
241k60(2)Accounting

Defendants who allegedly wrongfully retained
profits from properties to which plaintiff was
entitled did not submit documentary evidence
definitively establishing that they had repudiated
their fiduciary obligations to plaintiff or that
their relationship with plaintiff had terminated
prior to six-year period preceding plaintiff’s
commencement of action, as required to show
that limitations period had run on plaintiff’s
claim for accounting with respect to time period
carlier than six-year period preceding case
commencement.

2 Cases that cite this headnote

Limitation of Actionsé=Accounting

241Limitation of Actions
24111Computation of Period of Limitation
24111(A)Accrual of Right of Action or Defense
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12]

[13]

241k60Equitable Actions and Remedies
241k60(2)Accounting

Statute of limitations against a fiduciary for an
accounting does not begin to run until the
fiduciary has openly repudiated his or her
obligation or the relationship has been otherwise
terminated.

4 Cases that cite this headnote

Accounti=Limitations and laches
Contractsé=Time to sue and limitations
Fraudé=Time to sue and limitations
Implied and Constructive Contractsi~=
Defenses

9Account

91IProceedings and Relief
9k13Equitable Actions

9k15Limitations and laches

95Contracts

95VIActions for Breach

95k329Time to sue and limitations
184Fraud

18411Actions

1841I(A)Rights of Action and Defenses
184k38Time to sue and limitations
205HImplied and Constructive Contracts
205HINature and Grounds of Obligation
205HI(E)Defenses and Persons Entitled or Liable
205Hk70Defenses

Laches did not bar timely portions of plaintiff’s
claims for breach of contract, unjust enrichment,
money had and received, fraud, breach of
fiduciary duty, and accounting where defendants
did not show that plaintiff’s delay in bringing
claims hampered their ability to defend against
them.

3 Cases that cite this headnote

Attorneys and Legal Servicesé=Nature and
form

Attorneys and Legal Servicesé=Time for
proceedings; limitations and laches

46HAttorneys and Legal Services

[14]

46HXIIActions and Proceedings Against Attorneys
46HXII(A)In General

46Hk652Nature and form

(Formerly 45k129(1) Attorney and Client)
46HAttorneys and Legal Services

46HXIIActions and Proceedings Against Attorneys
46HXII(A)In General

46Hk658Time for proceedings; limitations and
laches

(Formerly 45k129(1) Attorney and Client)

Attorney, who had fiduciary relationship with
former client and did not openly repudiate that
relationship, could not rely upon the defense of
laches to bar former client’s claims for, inter
alia, breach of contract, unjust enrichment,
money had and received, and accounting.

4 Cases that cite this headnote

Limitation of Actionsé=Nature of harm or
damage, in general

Limitation of Actionsié=Constructive trust
Trustsé=Constructive trusts

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k95Ignorance of Cause of Action
241k95(3)Nature of harm or damage, in general
241Limitation of Actions

2411IComputation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(8)Constructive trust

390Trusts

390VIIEstablishment and Enforcement of Trust
390VII(C)Actions

390k365Time to Sue, Limitations, and Laches
390k365(5)Constructive trusts

Claim for constructive trust is governed by
six-year  statute of  limitations,  which
commences to run upon occurrence of the
wrongful act giving rise to a duty of restitution,
and not from the time when the facts
constituting the fraud are discovered.
McKinney’s CPLR 213(1).
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[15] Limitation of Actionsé=Constructive trust

241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(8)Constructive trust

Continuing performance doctrine did not apply
to make timely former client’s claim for
constructive trust where claim was not based on
lost profits, but upon attorney’s transfer of his
and former client’s interest in company to
attorney’s wife and other individual defendants
and successive assignments of drugstore lease,
all of which occurred outside six-year
limitations period. McKinney’s CPLR 213(1).
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Opinion

*493 Order, Supreme Court, New York County (Charles
E. Ramos, J.), entered on or about December 9, 2010,
which granted the motion of defendants Doris Shaw
(individually and as executrix of the estate of J. Stanley
Shaw), Anthony Turzo, Lon Goldstein, Lisa Goldstein,
the Shaw Family Limited Partnership, Spin Realty LLC,
and Sige Realty LLC to dismiss the amended complaint
as time-barred, unanimously modified, on the law, to
deny the motion of Mrs. Shaw (individually and as
executrix), Turzo, and the Goldsteins as to the accounting
cause of action; to deny the motion of Mrs. Shaw, as
executrix, as to the breach of contract cause of action with

respect to the six years preceding the commencement of
this action; to deny the motion of Mrs. Shaw (individually
and as executrix), the Goldsteins, and Turzo as to the
breach of fiduciary duty cause of action with respect to
their retention of all of the profits from the properties
*494 at issue for the three years preceding the
commencement of this action; to deny the motion of Mrs.
Shaw, as executrix, as to the fraud cause of action with
respect to Mr. Shaw’s statements in 2004 and 2005 that
the properties at issue were not generating income; to
deny defendants’ motion as to the declaratory judgment
cause of action; to deny the motion of Mrs. Shaw
(individually), Turzo, and the Goldsteins as to the unjust
enrichment cause of action with respect to their retention
of all of the profits from the properties at issue for the six
years preceding the commencement of this action; to deny
the motion of Mrs. Shaw (individually), Turzo, and the
Goldsteins as to the money had and received cause of
action for the six years preceding the commencement of
this action, and otherwise affirmed, without costs.

1 'When using plaintiff’s affidavit in opposition to
defendants’ motion “to remedy defects in the complaint”
(Rovello v. Orofino Realty Co., 40 N.Y.2d 633, 636, 389
N.Y.S.2d 314, 357 N.E.2d 970 [1976] ), one can infer that
plaintiff and Mr. Shaw had a contractual agreement that
plaintiff would identify which of nonparty Bohack
Corporation’s properties could become profitable; in
return, he would get a share of the profits generated by the
properties. The complaint alleges that his share is 31%.

**6 121 Plaintiff has stated a cause of action for breach of
contract against Mrs. Shaw, as executrix of Mr. Shaw’s
estate, but not against any of the other defendants, for he
fails to identify any contract with them (see Harris v.
Seward Park Hous. Corp., 79 A.D.3d 425, 426, 913
N.Y.S.2d 161 [2010]; ESI, Inc. v. Coastal Corp., 61
F.Supp.2d 35, 73 [1999]; Crabtree v. Tristar Auto. Group,
Inc., 776 F.Supp. 155, 166 [1991] ). To the extent
plaintiff’s claim arises within six years of the
commencement of this suit in November 2009, it is
timely. Indeed, Mr. Shaw had a “recurring obligation” to
pay plaintiff his 31% share of the profits generated by the
properties at issue (Sirico v. F.G.G. Prods., Inc., 71
A.D.3d 429, 435, 896 N.Y.S.2d 61 [2010] ); therefore,
plaintiff’s contract claim “accrued each time [Mr. Shaw]
allegedly breached” this obligation (id.; see also Bulova
Watch Co. v. Celotex Corp., 46 N.Y.2d 606, 611, 415
N.Y.S.2d 817,389 N.E.2d 130 [1979]).

BB1 141 Contrary to plaintiff’s contention, defendants are not
equitably estopped from asserting the statute of
limitations for those portions of his claim that predate
November 2003 (six years before he commenced this
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action). “[E]quitable estoppel does not apply where the
misrepresentation or act of concealment underlying the
estoppel claim is the same act which forms the basis of
plaintiff’s underlying substantive cause of action”
(Kaufiman v. Cohen, 307 A.D.2d 113, 122, 760 N.Y.S.2d
157 [2003] ). Here, the same wrongful acts underlie both
plaintiff’s estoppel argument and his *495 underlying
substantive  claim—namely, Mr. Shaw’s alleged
misrepresentations about the profitability of the properties
at issue.

51 Plaintiff’s unjust enrichment claim is time-barred to the
extent it is based on his provision of services to Mr. Shaw
in the 1970s (see CPLR 213 [1]; Sirico, 71 A.D.3d at 434,
896 N.Y.S.2d 61). However, the part of the claim that is
based on the individual defendants’ keeping all the profits
from the properties for themselves is viable for the six
years preceding the commencement of this action.
Accepting plaintiff’s allegations as true—as one must on
this pre-answer motion to dismiss—it would be contrary
to equity and good conscience to permit the individual
defendants to keep 100% of the profits when plaintiff was
entitled to 31%.

Because the money had and received cause of action is
similar to the unjust enrichment claim, it is reinstated
against the individual defendants for the six years
preceding the commencement of this action (see generally
Insurance Co. of State of Pa. v. HSBC Bank USA, 37
A.D.3d 251, 254255, 829 N.Y.S.2d 511 [2007], revd. on
other grounds 10 N.Y.3d 32, 852 N.Y.S.2d 812, 882
N.E.2d 381 [2008] ).

6 To the extent plaintiff alleges that Mr. Shaw
misrepresented in 2004 and 2005 that the properties at
issue were not generating income, the fraud cause of
action is timely and plaintiff has stated a cause of action
with respect to those statements (see CPLR 213[8]; see
Prichard v. 164 Ludlow Corp., 49 A.D.3d 408, 409, 854
N.Y.S.2d 53 [2008]; see Kaufman, 307 A.D.2d at
119-120, 760 N.Y.S.2d 157). The remaining parts of the
cause of action—based on defendants’ alleged conversion
of plaintiff’s interests in nonparties Joton Realty Corp.
and Sige Realty Co. and withholding of his share of the
profits—are time-barred (see Brick v. Cohn—Hall-Marx
Co., 276 N.Y. 259, 263-264, 11 N.E.2d 902 [1937];
Garber v. Ravitch, 186 A.D.2d 361, 362, 588 N.Y.S.2d
163 [1992], Iv. denied 81 N.Y.2d 707, 597 N.Y.S.2d 937,
613 N.E.2d 969 [1993] ).

171 181 Because plaintiff’s fraud allegations are incidental to
his breach of fiduciary **7 duty claim and the complaint
primarily seeks money damages, a three-year statute of
limitations applies to the breach of fiduciary duty claim

(see Kaufman, 307 A.D.2d at 118-119, 760 N.Y.S.2d
157). The only parts of plaintiff’s claim that fall within
three years of the commencement of this action are
defendants’ alleged transfers of profits to themselves and
exclusion of plaintiff. Contrary to defendants’ contention,
plaintiff’s claim states a cause of action. As plaintiff’s
attorney and acknowledged holder of his 31% interest in
Joton and Sige Realty Co., Mr. Shaw stood in a fiduciary
relationship to him (Matter of Levy, 19 A.D.2d 413, 416,
244 N.Y.S.2d 22 [1963]; see Matter of Elmezzi, 24
Misc.3d 1214(A), 2009 N.Y. Slip Op. 51449(U), *8, 2009
WL 1957954 [2009] ). The individual defendants’
argument that plaintiff cannot “establish” that he *496
was their business partner is inappropriate on a
pre-answer motion to dismiss, especially since there is an
absence of documentary evidence conclusively refuting
plaintiff’s claim.

(91 101 11 Plaintiff’s cause of action for an accounting is
timely for at least the six years preceding the
commencement of this action, since the retention of
profits is a continuing wrong (see e.g. Sadov Realty Corp.
v. Shipur H’Shechuna Corp., 202 A.D.2d 178, 179, 608
N.Y.S.2d 204 [1994], Iv. dismissed 84 N.Y.2d 923, 621
N.Y.S.2d 521, 645 N.E.2d 1221 [1994] ). The cause of
action is also viable even before November 2003. Indeed,
the statute of limitations against a fiduciary for an
accounting “does not begin to run until the fiduciary has
openly repudiated his or her obligation or the relationship
has been otherwise terminated” (Westchester Religious
Inst. v. Kamerman, 262 A.D.2d 131, 131, 691 N.Y.S.2d
502 [1999]; see also Matter of Barabash, 31 N.Y.2d 76,
80, 334 N.Y.S.2d 890, 286 N.E.2d 268 [1972] ). Here,
defendants did not submit documentary evidence
definitively establishing that they had repudiated their
obligations to plaintiff or that their relationship had
terminated before November 2003.

Plaintiff seeks a declaration that he possesses a 31%
membership interest in Sige Realty LLC, Spin, and their
predecessors. This cause of action is similar to his claim
for an accounting; therefore, it is timely (see generally
Vigilant Ins. Co. of Am. v. Housing Auth. of City of El
Paso, Tex., 87 N.Y.2d 36, 40-41, 637 N.Y.S.2d 342, 660
N.E.2d 1121 [1995]).

[121 131 Contrary to defendants’ contention, laches does not
bar the timely portions of plaintiff’s claims. Indeed,
defendants have not shown that plaintiff’s delay in
bringing the claims “hampered [their] ability to defend
against [them]” (Sirico, 71 A.D.3d at 434, 896 N.Y.S.2d
61). Moreover, as noted earlier, Mr. Shaw had a fiduciary
relationship with plaintiff and there is no indication that
he openly repudiated that relationship; thus, he is not
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entitled to rely upon the defense of laches (Barabash, 31
N.Y.2d at 82, 334 N.Y.S.2d 890, 286 N.E.2d 268).

141 1151 The constructive trust claim was properly
dismissed as time-barred. Such a claim “is governed by
the six-year statute of limitations provided by CPLR
213(1), which commences to run upon occurrence of the
wrongful act giving rise to a duty of restitution, and not
from the time when the facts constituting the fraud are
discovered” (Kaufman, 307 A.D.2d at 127, 760 N.Y.S.2d
157). Plaintiff notes that “[t]he continuing performance
doctrine applies to constructive trust claims” (Bice v.
Robb, 324 Fed.Appx. 79, 81 [2d Cir.2009] ). However,
his claim is not based on lost profits. Rather, it is based on
Mr. Shaw’s 1993 transfer of his and plaintiff’s interest in

Sige Realty Co. to Mrs. Shaw and the Goldsteins; the
1980 assignment of the **8 drugstore lease from Joton to
Sige Realty Inc.; the subsequent assignment of the *497
lease from Sige Realty Inc. to Sige Realty Co.; and the
2000 assignment of the lease from Sige Realty
LLC—Sige Realty Co.’s successor—to Spin. These
events all occurred more than six years before
commencement of the action.
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Supreme Court, Appellate Division, Third
Department, New York.

In the Matter of the ESTATE OF Maud S.
BAIRD, Deceased.

National Bank of Stamford, as Trustee of
the Estate of Maud S. Baird, Deceased,
Appellant;

Stamford Village Library, Respondent.

Jan. 15, 2009.

Synopsis

Background: Trustee of testamentary trust comprising
the bulk of the residuary assets of testator filed petition
for judicial settlement of its account. The Surrogate’s
Court, Delaware County, Burns, S., denied trustee’s
motion for summary judgment dismissing objections to its
accounting, and trustee appealed.

[Holding:] The Supreme Court, Appellate Division,
Mercure, J., held that objectant’s claims were not barred
by the statute of limitations.

Affirmed.
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[1] Limitation of Actionsé=What constitutes
repudiation or violation of trust

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k103Repudiation or Violation of Trust
241k103(3)What constitutes repudiation or violation
of trust

2]

3]

Detailed annual accountings, which included a
sworn affirmation by trustee of testamentary
trust comprising the bulk of the residuary assets
of testator, attesting that it was the trustee of
testator’s estate precluded trustee from arguing
that it openly repudiated its obligations as
trustee, so as to commence running of statute of
limitations on action to compel an accounting.
McKinney’s CPLR 213(1).

2 Cases that cite this headnote

Limitation of Actionsé=Fraud of person acting
in official or fiduciary capacity
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24111Computation of Period of Limitation
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Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief
241k100Discovery of Fraud

241k100(7)Fraud of person acting in official or
fiduciary capacity

Claims alleging a breach of fiduciary duty do
not accrue until there is either an open
repudiation of the fiduciary obligation or a
judicial settlement of the account. McKinney’s
CPLR 213(1).
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general

241Limitation of Actions

241VPleading, Evidence, Trial, and Review
241k194Evidence
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241k195(3)Burden of proof in general

The party asserting the statute of limitations
defense bears the burden of proof on the issue.
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Attorneys and Law Firms

*%756 Hogan, Sarzynski, Lynch, Surowka & DeWind,
L.L.P., Binghamton (James A. Gregory of counsel), for
appellant.

Richard B. Spinney, Stamford, for respondent.

Before: CARDONA, P.J., MERCURE, LAHTINEN,
KANE and KAVANAGH, JJ.

Opinion

MERCURE, J.

*959 Appeal from an order of the Surrogate’s Court of
Delaware County (Burns, S.), entered November 21,
2007, which denied petitioner’s motion for summary
judgment dismissing respondent’s objections to the
accounting of a trust.

Petitioner is the trustee of a testamentary trust comprising
the bulk of the residuary assets of Maud S. Baird
(hereinafter decedent), who died in 1984. Decedent’s will
instructed petitioner to terminate the trust upon the death
of the income beneficiary, and distribute the principal in
equal shares between the Stamford Hospital Society and
respondent. The income beneficiary died in 2003, and
petitioner thereafter sought judicial settlement of its
account and submitted its final accounting. Respondent
objected, alleging that petitioner, in its capacity as trustee,
violated its fiduciary obligation by retaining its own stock
and investing in its own securities, primarily certificates
of deposit. Petitioner thereafter moved for summary
judgment. Surrogate’s Court denied the motion,
prompting this appeal.

1121 Bl We affirm. Petitioner initially contends that all
claims arising before November 14, 1999, six years prior
to the filing of respondent’s objections to the accounting,
are time-barred. Although petitioner is correct that a
six-year limitations period is applicable, claims alleging a
breach of fiduciary duty do not accrue “until there is
either an open repudiation of the fiduciary obligation or a

judicial settlement of the ... account” (Matter of Winne,
232 A.D.2d 956, 958, 649 N.Y.S.2d 210 [1996]; see
CPLR 213[1]; Matter of Barabash, 31 N.Y.2d 76, 80, 334
N.Y.S.2d 890, 286 N.E.2d 268 [1972] ). The party
asserting the statute of limitations defense bears the
burden of proof on the issue **757 (see Matter of Rodken,
270 A.D.2d 784, 785, 705 N.Y.S.2d 429 [2000] ). In that
regard, petitioner argues that its annual filings of
accountings of the trust, submitted to respondent each
year beginning in 1989, constituted an open repudiation
of its obligations as a fiduciary because the accountings
exhibited that the trust held petitioner’s stock and invested
in petitioner’s securities.

In our view, the detailed annual accountings, which
included a sworn affirmation by petitioner attesting that it
was the trustee of decedent’s estate, refute petitioner’s
argument that it *960 openly repudiated its obligations as
trustee. Accordingly, we agree with Surrogate’s Court
that petitioner failed to establish that respondent’s claims
are barred by the statute of limitations (see Matter of
Barabash, 31 N.Y.2d at 81, 334 N.Y.S.2d 890, 286
N.E.2d 268; Matter of Meyer, 303 A.D.2d 682, 683, 757
N.Y.S.2d 98 [2003]; Matter of Rodken, 270 A.D.2d at
785, 705 N.Y.S.2d 429; Matter of Behr, 191 A.D.2d 431,
432, 594 N.Y.S.2d 314 [1993] ). Moreover, the lack of
proof of an open repudiation similarly renders unavailing
petitioner’s argument that all of respondent’s claims are
barred by the defense of laches (see Matter of Barabash,
31 N.Y.2d at 82, 334 N.Y.S.2d 890, 286 N.E.2d 268;
Matter of Rodken, 270 A.D.2d at 785, 705 N.Y.S.2d 429).

Finally, petitioner’s remaining argument has not been
preserved for our review.

ORDERED that the order is affirmed, with costs.

CARDONA, P.J, LAHTINEN, KANE and
KAVANAGH, JJ., concur.
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In re Barabash'’s Estate, 31 N.Y.2d 76 (1972)
286 N.E.2d 268, 334 N.Y.S.2d 890
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31 N.Y.2d 76
Court of Appeals of New York.

In the Matter of the ESTATE of Nikita Z.
BARABASH, Deceased.
Ilya N. BARABASH et al., Appellants,
V.
Ignatz BARABAS, Respondent.

July 6, 1972.

Synopsis

Proceeding on petition to compel accounting by
administrator of an estate. The Surrogate’s Court, New
York County, S. Samuel Di Falco, S., granted petition and
the Supreme Court, Appellate Division, First Department,
37 A.D.2d 931, 326 N.Y.S.2d 255, reversed and
dismissed the petition and appeal was taken. The Court of
Appeals, Burke, J., held that letter from attorney for
decedent’s children, residents of the Soviet Union, stating
that if an informal accounting from administrator was not
coming within two weeks, resort to a compulsory
accounting would be necessary, in response to which
counsel for administrator hinted at counter-settlement and
requested further documentation as to status to maintain
the proceeding, did not give rise to a repudiation of trust
responsibility by administrator so as to commence
running of statute of limitations on action to compel an
accounting.

Order of Appellate Division reversed and order of
Surrogate reinstated.

West Headnotes (8)

[1] Limitation of Actionsé=Necessity for
disclaimer or repudiation

241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

2]

3]

241k103Repudiation or Violation of Trust
241k103(2)Necessity for disclaimer or repudiation

For administrator to set up statute of limitations
as bar in action to compel an accounting, mere
lapse of time is not sufficient, but an act of
repudiation of trust is necessary. CPLR 213,
subd. 1.
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241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust
241k103Repudiation or Violation of Trust
241k103(4)Notice of repudiation

Repudiation of trust by administrator which
commences running of statute of limitations
must be clear and made known to the
beneficiaries. CPLR 213, subd. 1.
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286 N.E.2d 268, 334 N.Y.S.2d 890

[4]

[5]

Mere listing in letters of administration by the
administrator that he is the sole distributee is not
sufficient to constitute a repudiation of trust so
as to commence running of statute of
limitations. CPLR 213, subd. 1.
[6]
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241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k103Repudiation or Violation of Trust
241k103(3)What constitutes repudiation or violation
of trust

Letter from attorney for decedent’s children,
resident of the Soviet Union, stating that if an [7]
informal accounting from administrator was not
coming within two weeks, resort to a
compulsory accounting would be necessary, in
response to which counsel for administrator
hinted at counter-settlement and requested
further documentation as to status to maintain
the proceeding, did not give rise to a repudiation
of trust responsibility by administrator so as to
commence running of statute of limitations on
action to compel and accounting. CPLR 213,
subd. 1.

21 Cases that cite this headnote

Equityé=Prejudice from Delay in General

150Equity

1501ILaches and Stale Demands

150k68Grounds and Essentials of Bar

150k72Prejudice from Delay in General [8]
150k72(1)In general

Essential element of equitable defense of laches
is delay prejudicial to the opposing party.

41 Cases that cite this headnote

Executors and Administratorsé=Limitations
and laches

162Executors and Administrators
162XIAccounting and Settlement
162XI(B)Proceedings for Accounting
162k470Limitations and laches

Children of decedent who by their residence in
the Soviet Union were ignorant of facts giving
rise to cause of action to compel accounting by
administrator who was not prejudiced by delay
in instituting action were not barred by laches.

8 Cases that cite this headnote

Evidenceé=Documents or records from other
state or foreign country

157Evidence

157XDocumentary Evidence

157X(D)Production, Authentication, and Effect
157k366Public Documents, Records,
Exemplifications, or Official Copies
157k366(5)Documents or records from other state or
foreign country

Where requirements of rule for admission of
copies of foreign records were met, contentions
of administrators that foreign records offered to
establish relationship of heirs to decedent went
to the weight not the admissibility of the
documents. CPLR 4542; SCPA 2101, subd.

1(a).

Executors and Administratorsé=Evidence

162Executors and Administrators

162XIAccounting and Settlement
162XI1(B)Proceedings for Accounting

162k473 Actions for Accounting, and Administration
Suits
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In re Barabash'’s Estate, 31 N.Y.2d 76 (1972)
286 N.E.2d 268, 334 N.Y.S.2d 890

162k473(4)Evidence

Documentary evidence admitted in action to
compel accounting by administrator of an estate
supported Surrogate’s finding that at least one of
alleged heirs had standing as a person interested
in the estate to seek an accounting. CPLR 4542;
SCPA 2101, subd. 1(a).

1 Cases that cite this headnote

Attorneys and Law Firms

*%%892 *%269 *77 Robert J. Silberstein, Martin Popper,
New York City, Vito J. Cassan, Rochester, and Gerald C.
Goldstein, New York City, for appellants.

*78 Yale Wilner, New York City, for respondent.

Joseph Slavin and Seth Rubenstein, Brooklyn, for Fidelity
and Deposit Co. of Maryland, respondent.

Opinion

BURKE, Judge.

In this proceeding to compel an accounting, we are called
upon to decide whether there was a sufficient repudiation
by the fiduciary of his trust responsibility as to warrant
the invocation of the defense of the Statute of Limitations
to bar the petition.

*79 Decedent, a native of Russia, died intestate on August
1, 1951, a resident of New York County.
Respondent-respondent (hereafter respondent), decedent’s
nephew, applied for letters of administration claiming to
be the sole distributee of the estate. Letters of
administration were issued by decree of the Surrogate on
March 24, 1952, and after a tax proceeding, distribution
of the funds was made by respondent to himself as sole
distributee. The Fidelity and Deposit Company of
Maryland is surety on the administrator’s bond in the sum
of $25,000. In 1960, when petitioners-appellants
(hereafter appellants), decedent’s children and residents
of the Soviet Union, learned of his death, they sought to
make contact with respondent. After unsuccessful
attempts to reach respondent, appellants retained their
present counsel, who, in March of 1963, contacted

counsel for respondent and a conference date for later that
month was made.

The conference took place as scheduled on March 28,
1963 and the inferences to be drawn from that conference
and subsequent correspondence between counsel are at
the heart of this litigation. When it became apparent to
appellants that respondent was not going to account, this
proceeding was commenced on October 29, 1969 for a
compulsory accounting. Respondent’s answer pleaded the
affirmative defenses of the Statute of Limitations and
*%270 laches. The Surrogate directed respondent to
account. The Surrogate noted that the conduct of the
administrator’s attorney was ‘entirely inconsistent’ with a
claim of repudiation and, therefore, the Statute of
Limitations had not begun to run. The defense of laches
was also rejected by the Surrogate.

***893 The Appellate Division, First Department,
reversed, one Justice dissenting, 37 A.D.2d 931, 326
N.Y.S.2d 255. The majority found that a letter dated
August 1, 1963 from appellants’ counsel to respondent’s
attorney on its face evidenced a repudiation sufficient to
start the Statute of Limitations. The majority found that
the defense of laches was meritorious and, therefore, did
not even reach the question of appellants’ status to
maintain the instant proceeding. The dissent agreed with
the Surrogate that the respondent failed to establish a
repudiation and that the documentary evidence sustained
the status of the petitioners.

*80 The order of the Appellate Division should be
reversed and the order of the Surrogate reinstated.

' We reach this conclusion since we think that the
repudiation by the fiduciary was somewhat less than
unequivocal. The cases are clear that ‘The statutory
period * * * does not begin to run until the administrator
has Openly repudiated his obligation to administer the
estate.” (Matter of Jacobs, 257 App.Div. 28, 29, 12
N.Y.S.2d 605, 606 (emphasis supplied); Matter of
Menahan, 224 App.Div. 139, 229 N.Y.S. 706; Matter of
Ashheim, 111 App.Div. 176, 97 N.Y.S. 607, affd. 185
N.Y. 609, 78 N.E. 1099; Matter of Meyer, 98 App.Div. 7,
90 N.Y.S. 185, affd. 181 N.Y. 553, 74 N.E. 1120; Matter
of Irvin, 68 App.Div. 158, 74 N.Y.S. 443; cf. Matter of
Wagner, 119 N.Y. 28, 23 N.E. 200.) It is also settled that
for the trustee to set up the Statute of Limitations as a bar,
mere lapse of time is not sufficient, but an act of
repudiation is necessary (Matter of Ashheim, 111
App.Div. 176,97 N.Y.S. 607, affd. 185 N.Y. 609, 78 N.E.
1099, Supra). The question at hand then reduces itself as
to whether there was a sufficient repudiation in the instant
case at to warrant the application of the Statute of
Limitations. If a repudiation is found, the governing
Statute of Limitations is six years (CPLR 213, subd. 1).
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21 BI' The law requires proof of a repudiation by the
fiduciary which is Clear and made known to the
beneficiaries (Ann., Limitation—Express
Trust—Repudiation, 54 ALR2d 13, 23) viewed in the
light of the circumstances of the particular case. Mere
listing in letters of administration by the administrator that
he is the sole distributee, as in the instant case, is not
sufficient to constitute a repudiation (Matter of Jacobs,
257 App.Div. 28, 12 N.Y.S.2d 605, Supra). However, the
necessary repudiation was found by the Appellate
Division from correspondence sent by appellants’ counsel
to respondent’s attorney. Viewed in the context of the
entire factual situation, we are not persuaded that the
repudiation took place herein.

[l On March 8, 1963, the parties’ counsel arranged for a
conference which occurred on March 28. Respondent
contends that what ***894 transpired at the conference
constituted the repudiation. Counsel for respondent
testified as to the conversation at the conference: ‘And
that Mr. Barabash felt that he had finished this whole
estate, he had no more to do with it and he didn’t want to
do anything more about it. As far as he was concerned he
wasn’t going to do anything more about this entire
matter.” The letter dated August 1, 1963 was the ground
upon *81 which the Appellate Division determined that a
repudiation had taken place. In essence, the letter stated
that if an informal accounting wasn’t coming within two
weeks, resort to a compulsory accounting by appellants
would be necessary. Had this been the end of the
correspondence, we would agree with the Appellate
Division that a repudiation had occurred. However, **271
on September 9, 1963, counsel for respondent replied to
the August 1, 1963 letter and hinted at a
counter-settlement and requested further documentation
as to appellants’ status to maintain the proceeding. Right
up until the time of the commencement of this
proceeding, respondent’s attorney made several requests
for further documentation. Thus, the issue is squarely
before us: Does this conduct constitute a repudiation of
trust responsibility?

The Appellate Division, in reversing the Surrogate, took
the position that the Statute of Limitations commenced
two weeks after the August 1 letter and that the statute
was not tolled by the correspondence between counsel
(see Rachlin & Co. v. Tra-Mar, Inc., 33 A.D.2d 370, 308
N.Y.S.2d 153). Necessarily, this secondary question of
tolling can only be reached when it has been determined
that the running of the Statute of Limitations had
commenced. In our view, the Appellate Division
incorrectly determined that the Statute of Limitations
started to run. Rather than going to the question of tolling,

the actions of respondent’s counsel evince an equivocal
course of conduct and fall far short of the clear act of
open repudiation that our law mandates (Matter of
Ashheim, 111 App.Div. 176, 97 N.Y.S. 607, affd. 185
N.Y. 609, 78 N.E. 1099, Supra; Matter of Meyer, 98
App.Div. 7, 90 N.Y.S. 185, affd. 181 N.Y. 553, 74 N.E.
1120, Supra). We conclude, therefore that the Statute of
Limitations never commenced to run and that that defense
is unavailable to the respondent.

51 6] Equally unavailable to respondent is the defense of
laches. Laches is defined as ‘such neglect or omission to
assert a right as, taken in conjunction with the lapse of
time, more or less great, and other circumstances causing
prejudice to an adverse party, operates as a bar in a court
of equity.” (2 Pomeroy, Equity Jurisprudence (5th ed.), s
419, pp. 171—172). The essential element of this
equitable defense is delay prejudicial to the opposing
party (Marcus v. Village of Mamaroneck, 283 N.Y. 325,
332, 28 N.E.2d 856, 859). The facts are uncontroverted
that the respondent *82 spent the funds well before the
*%*895 appellants even knew of or asserted their cause of
action. Certainly, laches cannot be imputed to appellants
who by their residence in the Soviet Union, were in our
opinion, justifiably ignorant of the facts giving rise to the
cause of action. (Cf. Manning v. Hyland, 19 A.D.2d 652,
653, 241 N.Y.S.2d 908, 910, Restatement, 2d, Trusts, s
219, comment C; 30A C.J.S. Equity s 128.) Furthermore,
the essential element of laches, namely prejudice, is not
spelled out by the mere lapse of time with all the
‘attendant consequences’ thereto as respondent suggests.
The funds were dissipated several years after distribution
and respondent has failed to affirmatively show any
change of position prejudicial to him due to appellants’
alleged delay in instituting suit. The defense of laches
fails on another ground. Thus, a leading treatise on the
law of trust states: ‘A fiduciary is not entitled to rely upon
the laches of his beneficiary as a defense, unless he
repudiates the relation to the knowledge of the
beneficiary.” (5 Scott, Trust (3d ed.), s 409, p. 3226.)
Here, as stated earlier, the requisite repudiation was
lacking.

[71 81 One last point need be covered. Respondent contends
that the documentary evidence offered to establish the
relationship of appellants to decedent was improperly
admitted in evidence and fails, in fact, to establish the
relationship. The status of the appellants was proved to
the satisfaction of the Surrogate but the Appellate
Division expressly did not reach this question. For a copy
of a foreign record to be admitted in evidence, CPLR
4542 sets forth the requirements of attestation and the
genuineness of the signature of the attesting person.
Those requirements were met in the instant case.
Respondent’s contentions as to the reliability of the
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documents **272 goes to the weight not the admissibility
of the documents. (Sklar, Practice Commentary,
McKinney’s Cons.Laws of N.Y., Book 7B, CPLR 4542,
pp. 516—517. See Gould v. Gould, 235 N.Y. 14, 24, 138
N.E. 490, 492; 5 Weinstein-Korn-Miller, N.Y.Civ.Prac.,
4542.03, pp. 45—434.) The documentary evidence
supported the Surrogate’s finding that at least one of the
appellants had standing as a ‘person interested’ in the
estate in order to seek an accounting (SCPA 2101, subd.

1, par. (a)).

Accordingly, the order of the Appellate Division should
be reversed and the order of the Surrogate reinstated.

*83 FULD, C.J., and SCILEPPI, BERGAN, BREITEL,
JASEN and GIBSON, JJ., concur.

Order reversed and order of the Surrogates’ Court
reinstated, with costs to all parties appearing separately
and filing separate briefs payable out of the estate.

All Citations

31 N.Y.2d 76,286 N.E.2d 268, 334 N.Y.S.2d 890
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132 A.D.3d 1137

Supreme Court, Appellate Division, Third

Department, New York.

In the Matter of the DISSOLUTION OF

THERM, INC.

Cheryl Boice et al., Individually and on
Behalf of the Sprole Trust, Appellants;
Robert Sprole II et al., Respondents.

Oct. 22, 2015.

Synopsis
Background: Decedent’s daughters petitioned to dissolve

decedent’s corporation based on alleged breach of

fiduciary duty by decedent’s son and grandson, who were
corporate officers. The Supreme Court, Tompkins
County, Rumsey, J., partially granted motion to dismiss
the petition, and petitioners appealed.

[Holding:] The Supreme Court, Appellate Division,

Lahtinen, J.P., held that the applicable six-year statute of

limitations was tolled at time the action was commenced.

Affirmed as modified.

West Headnotes (3)
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Fraudé=Time to sue and limitations

184Fraud

18411 Actions

1841I(A)Rights of Action and Defenses
184k38Time to sue and limitations

New York law does not provide a single statute
of limitations for breach of fiduciary duty claims
and the choice of the applicable limitations
period depends on the substantive remedy that
the plaintiff seeks.
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2 Cases that cite this headnote

Limitation of Actionsé=Fraud as Ground for
Relief

241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief

241k99In General

241k99(1)In general

The statute of limitations for a claim alleging a
breach of fiduciary duty is tolled until there has
been an open repudiation by the fiduciary or the
relationship has otherwise been clearly
terminated.

3 Cases that cite this headnote

Limitation of Actionsé=Fraud as Ground for
Relief

241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief

241k99In General

241k99(1)In general

The six-year statute of limitations applicable to
action for breach of fiduciary duty against
corporate officers and common-law dissolution
of the corporation based on fiduciary breaches
was tolled at time action was commenced;
although many of the actions about which
plaintiffs complained were done openly,
plaintiffs were repeatedly assured that such
actions were ultimately in their best interests,
and defendants had not repudiated their
positions as fiduciaries.
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Attorneys and Law Firms

*%739 Paykin, Krieg & Adams, LLP, White Plains
(Joseph N. Paykin of counsel), for appellants.

Hancock Estabrook, LLP, Syracuse (Janet D. Callahan of
counsel), for respondents.

Before: LAHTINEN, J.P., GARRY, LYNCH and
DEVINE, JJ.

Opinion

LAHTINEN, J.P.

*1137 Appeal from an order of the Supreme Court
(Rumsey, J.), entered August 27, 2014 in Tompkins
County, which, in a proceeding **740 pursuant to
Business Corporation Law article 11, among other things,
partially granted respondents’ motion to dismiss the
amended petition.

Robert R. Sprole (hereinafter decedent) founded Therm,
Inc. in the 1930s, and he died in 1992. Petitioners include
two of decedent’s three daughters, and respondents are his
son, Robert Sprole 11, and grandson, Robert Sprole I1I. As
relevant here, decedent created a trust in 1988 funded
with about $3 million and, in 1991, he formed the Sprole
Trust into which he transferred the earlier trust as well as
30,950 shares of Therm, representing 63.3% of
outstanding voting shares. The Sprole Trust purportedly
provided that, upon decedent’s death, the trustee would
pay to the executor of decedent’s estate sufficient funds to
cover estate taxes, and then the trust would distribute its
Therm stock 40% to Sprole II and 20% to each of
decedent’s daughters.

Following decedent’s death, Sprole II was the sole trustee
of the trust, executor of decedent’s estate (reportedly with
gross assets of $11,680,040) and chair and chief executive
officer of Therm. Sprole III was an officer and director of
Therm. Petitioners commenced this proceeding in
November 2013, and the many assertions in their detailed
amended petition included that the estate taxes had been
purposefully delayed and not paid in full to avoid
distributing stock under the trust, as well as allegations of
various actions, manipulations and self-dealing by
respondents resulting in petitioners being deprived of
assets that they should have received from the trust, estate
and corporation.

Respondents made a pre-answer CPLR 3211 motion to
dismiss, which Supreme Court granted in part by
dismissing two of petitioners’ four causes of action. The
court further held that, as for the two remaining causes of
action (breach of fiduciary duty and common-law
dissolution of Therm), petitioners were barred by the
statute of limitations from using any acts in support
thereof that occurred more than six years before
commencement of this proceeding. Petitioners appeal,
limiting their argument to that part of the order precluding
them from *1138 presenting proof of events occurring
prior to November 26, 2007.

11 21 Although “New York law does not provide a single
statute of limitations for breach of fiduciary duty claims
[and] the choice of the applicable limitations period
depends on the substantive remedy that the plaintiff
seeks” (IDT Corp. v. Morgan Stanley Dean Witter & Co.,
12 N.Y.3d 132, 139, 879 N.Y.S.2d 355, 907 N.E.2d 268
[2009] ), the parties do not dispute that a six-year period
applies to these two remaining causes of action.!
However, the statute of limitations for a claim alleging a
breach of fiduciary duty is tolled until there has been an
open repudiation by the fiduciary or the relationship has
otherwise been clearly terminated (see Matter of
Barabash, 31 N.Y.2d 76, 80, 334 N.Y.S.2d 890, 286
N.E.2d 268 [1972]; Matter of Baird, 58 A.D.3d 958, 959,
871 N.Y.S.2d 755 [2009]; People v. Ben, 55 A.D.3d
1306, 1308, 866 N.Y.S.2d 464 [2008]; Matter of Rodken,
270 A.D.2d 784, 785, 705 N.Y.S.2d 429 [2000]; see also
Access Point Med., LLC v. Mandell, 106 A.D.3d 40,
44-45,963 N.Y.S.2d 44 [2013] ).

Bl There is nothing in this record indicating that
respondents’ relevant fiduciary roles have terminated.
Although many of the actions about which petitioners
complain were done openly, petitioners also allege that
they were repeatedly assured **741 that such actions
were ultimately in their best interests. The amended
petition alleges that respondents have not to date
repudiated their positions as fiduciaries. That allegation is
not denied in this pre-answer motion, which was
supported only by an attorney’s affirmation and
memorandum of law. On this record and in this
procedural posture, we find that it was error to conclude
that petitioners were barred from presenting any proof of
acts occurring more than six years before commencement
(see New York State Workers’ Compensation Bd. v.
Consolidated Risk Servs., Inc., 125 A.D.J3d 1250,
1252-1253, 4 N.Y.S.3d 680 [2015]; see also Westchester
Religious Inst. v. Kamerman, 262 A.D.2d 131, 131-132,
691 N.Y.S.2d 502 [1999]; Matter of Winne, 232 A.D.2d
956, 957-958, 649 N.Y.S.2d 210 [1996] ). The remaining
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argument is academic.

ORDERED that the order is modified, on the law, without
costs, by reversing so much thereof as limited the first and
second causes of action to events occurring on or after
November 26, 2007, and, as so modified, affirmed.

Footnotes

GARRY, LYNCH and DEVINE, JJ., concur.
All Citations

132 A.D.3d 1137, 18 N.Y.S.3d 739, 2015 N.Y. Slip Op.
07732

1 The cause of action for common-law dissolution is premised, in part, upon allegations of various fiduciary breaches (see generally
Westchester Religious Inst. v. Kamerman, 262 A.D.2d 131, 131-132, 691 N.Y.S.2d 502 [1999]).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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270 A.D.2d 784

Supreme Court, Appellate Division, Third

Department, New York.

In the Matter of the ESTATE OF
Henrietta RODKEN, Deceased.
Dorothy Gordon, Respondent;

Armand J. Rosenberg, as Executor of the

Estate of Beatrice Rodkin, Deceased,

Appellant.

March 30, 2000.

Synopsis

After administrator of intestate decedent’s estate died,
heir petitioned for accounting of estate. Executor of
administrator’s estate moved to dismiss action as
untimely. The Surrogate’s Court, Schenectady County,
Kramer, S., denied motion, and executor appealed. The
Supreme Court, Appellate Division, Crew III, J., held that
absent administrator’s open repudiation of her fiduciary
obligations, action did not accrue, and thus was timely
under six-year statute of limitations.

Affirmed.
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162Executors and Administrators
162XIAccounting and Settlement
162XI1(B)Proceedings for Accounting
162k470Limitations and Laches

Absent proof that estate administrator ever
openly repudiated her obligations as fiduciary,
laches did not bar action for accounting brought
by heir nearly 12 years after decedent’s death.

7 Cases that cite this headnote

Attorneys and Law Firms

*%43(0 Armand J. Rosenberg, New York City, appellant in
person.

Burke & Casserly P.C. (James A. Fauci of counsel),
Albany, for respondent.

Before: CARDONA, P.J., CREW III, CARPINELLO,
GRAFFEO and MUGGLIN, JJ.

Opinion

*784 CREW 111, J.

Appeal from an order of the Surrogate’s Court of
Schenectady County (Kramer, S.), entered April 23, 1999,
which, inter alia, denied respondent’s motion to dismiss
the petition as time barred.

In December 1986, Henrietta Rodken (hereinafter
decedent) died intestate and her sister, Beatrice Rodkin,
was appointed as the administrator of her estate. Between
1987 and 1993 Rodkin, with the assistance of respondent,
her attorney, made various distributions from decedent’s
estate to petitioner, another surviving sister. In January
1994, petitioner wrote to respondent acknowledging the
receipt of certain checks, inquiring as to the status of
decedent’s estate and requesting a *785 “complete
accounting”. No accounting was forthcoming! and Rodkin
died testate in June 1997.

Thereafter, in July 1998, petitioner commenced the
instant proceeding seeking to compel respondent, the
executor of Rodkin’s estate, to account for the settlement
of decedent’s estate. Respondent answered and moved to

dismiss contending, inter alia, that the petition was time
barred. Alternatively, respondent sought summary
judgment. Surrogate’s Court denied respondent’s
respective motions and ordered respondent to render an
accounting within 30 days of entry of the order. This
appeal by respondent ensued.?

M 21 We affirm. Where, as here, a petitioner seeks an
accounting from a fiduciary, the proceeding is governed
by the six-year Statute of Limitations set forth in CPLR
213(1) (see, Matter of Estate of Winne, 232 A.D.2d 956,
957, 649 N.Y.S.2d 210; Matter of Behr, 191 A.D.2d 431,
594 N.Y.S.2d 314). To that end, it is well settled that “a
claim [of this nature] will not be deemed to accrue until
there is either an open repudiation of the fiduciary
obligation or a judicial settlement of the [fiduciary’s]
account” (Matter of Winne, supra, at 957-958, 649
N.Y.S.2d 210; see, Matter of Barabash, 31 N.Y.2d 76, 80,
334 N.Y.S.2d 890, 286 N.E.2d 268; Westchester
Religious Inst. v. Kamerman, 262 A.D.2d 131, 691
N.Y.S.2d 502; Matter of Behr, supra ). As the party
seeking the benefit of the Statute of Limitations defense,
respondent bore the burden of proof on this issue (see,
Hoosac Val. Farmers Exch. v. AG Assets, 168 A.D.2d
822, 823, 563 N.Y.S.2d 954).

BBl 141 Respondent does not argue, let alone offer proof, that
decedent’s estate **431 was judicially settled or that
Rodkin, as the administrator thereof, openly repudiated
her obligations as a fiduciary. Rather, respondent simply
asserts that if petitioner questioned Rodkin’s
administration of decedent’s estate, petitioner had an
obligation to make inquiry while Rodkin still was alive.
Respondent’s argument on this point, however, ignores
the relevant case law, which makes clear that the mere
lapse of time is insufficient to invoke the Statute of
Limitations as a defense; there must be an open
repudiation (see, Matter of Barabash, supra, at 80, 334
N.Y.S.2d 890, 286 N.E.2d 268; Matter of Behr, supra ).
Respondent’s failure to tender proof of such repudiation is
equally fatal to his claim that this proceeding is barred by
laches (see, Matter of Barabash, supra, at 82, 334
N.Y.S.2d 890, 286 N.E.2d 268). Accordingly, Surrogate’s
Court properly declined to dismiss the proceeding and/or
grant summary judgment on this basis.

Respondent’s remaining contentions, including his
challenge *786 to the validity of the pleadings and the
resulting Surrogate’s Court order, have been examined
and found to be lacking in merit. As a final matter, we
decline petitioner’s invitation to sanction respondent for
frivolous conduct pursuant to 22 NYCRR 130-1.1.

ORDERED that the order is affirmed, with costs.
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All Citations

270 A.D.2d 784, 705 N.Y.S.2d 429, 2000 N.Y. Slip Op.

03297
CARDONA, P.J., CARPINELLO, GRAFFEO and
MUGGLIN, JJ., concur.
Footnotes
1 Respondent subsequently denied having received the letter.
2 Respondent’s application for a stay pending appeal was granted by this court.
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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131 N.E.2d 896

KeyCite Yellow Flag - Negative Treatment
Distinguished by In re Kahn’s Estate, N.Y.Sur., June 18, 1958

309 N.Y. 487
Court of Appeals of New York.

In re SMATHERS’ WILL.

In the Matter of the Accounting of
GUARANTY TRUST COMPANY OF NEW
YORK, asSubstituted Trustee of the WILL

of Elmer E. Smathers, Deceased,
Respondent.
Harriet B. Myers, Appellant; J. Harvey

Turner, as Special Guardian, et al.,

Respondents.

Jan. 12, 1956.

Synopsis

Proceeding involving settlement of testamentary trustee’s
intermediate account. The Surrogate’s Court, Westchester
County, 133 N.Y.S.2d 15, Samuel Faile, S., dismissed
objections to the substituted trustee’s retention of the
statutory six percent commission on gross rents collected
from certain realty and the Supreme Court, Appellate
Division, Second Judicial Department, 140 N.Y.S.2d 492,
285 App.Div. 1163, affirmed. By permission of that court
an appeal was taken. The Court of Appeals, Froessel, J.,
held that where, under evidence, the testamentary trustee
did nothing beyond receiving rent under a 99-year lease
which had been negotiated by testator and which provided
that landlord should be relieved of all obligations
respecting premises and should relinquish all control of
the management of employees in operation of premises,
the trustee was not entitled to the statutory six percent
commission on gross rents in addition to the regular
commission on net rentals.

Reversed.

West Headnotes (9)

[1] Executors and Administratorsé=Right to
compensation in general
Trustsé=Compensation

2]

3]

162Executors and Administrators
162XIAccounting and Settlement
162XI1(D)Compensation

162k488Right to compensation in general
390Trusts

390VIAccounting and Compensation of Trustee
390k314Compensation

390k315In General

390k315(1)In general

At common law, executors and trustees served
without compensation. Surrogate’s Court Act, §
285, subd. 9, § 285—a, subds. 2, 6, 7.

Statutes¢=Plain language; plain, ordinary,
common, or literal meaning

361Statutes

36111IConstruction

3611II(C)Clarity and Ambiguity; Multiple Meanings
361k1107Absence of Ambiguity; Application of
Clear or Unambiguous Statute or Language
361k1111Plain language; plain, ordinary, common,
or literal meaning

(Formerly 361k190)

Where language of a statute is clear and
unambiguous, intent of the framers is to be first
sought in words and language employed and, if
words plainly and clearly express the sense of
the framers, there is no resort to other means of
interpretation. Surrogate’s Court Act, § 285.

8 Cases that cite this headnote

Trustsé=Extra allowances

390Trusts

390VIAccounting and Compensation of Trustee
390k3 14Compensation

390k317Extra allowances

The six percent statutory commission for trustee
on gross rents collected is additional to regular
commission on net rents collected and is meant
to be compensation for additional services, i.e.,


https://www.westlaw.com/Document/I44aeba71d8a711d9a489ee624f1f6e1a/View/FullText.html?navigationPath=RelatedInfo/v4/keycite/nav/?guid=I44aeba71d8a711d9a489ee624f1f6e1a&ss=1956100914&ds=1958117219&origDocGuid=Ia25dfe6bd8a611d98ac8f235252e36df&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&ppcid=10bd7ff314da464d92fabefedb404efb&originationContext=docHeader&transitionType=NegativeTreatment&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954125670&pubNum=602&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955125910&pubNum=602&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955125910&pubNum=602&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/162/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/162k488/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/162k488/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390k314/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/162/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/162XI/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/162XI(D)/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/162k488/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390VI/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390k314/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390k315/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390k315(1)/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361k1111/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361k1111/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361III/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361III(C)/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361k1107/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/361k1111/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&headnoteId=195610091450220130225224349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390k317/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390VI/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390k314/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/390k317/View.html?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/RelatedInformation/Flag?docGuid=Ia25dfe6bd8a611d98ac8f235252e36df&ppcid=10bd7ff314da464d92fabefedb404efb&originationContext=docHeaderFlag&transitionType=Document&contextData=(sc.Default)&VR=3.0&RS=cblt1.0

In re Smathers’ Will, 309 N.Y. 487 (1956)
131 N.E.2d 896

[4]

[5]

for management of real property in addition to
collection of rents. Surrogate’s Court Act, §
285-a, subds. 2, 7.

5 Cases that cite this headnote

[6]
Trustsé=Extra allowances

390Trusts

390VIAccounting and Compensation of Trustee
390k314Compensation

390k317Extra allowances

Under statute allowing trustee six percent
commission on gross rents in addition to regular
commission on net rentals where trustee is
required to manage real property, anticipatory
action, however remote, is not equivalent to
“management” as required by the statute.
Surrogate’s Court Act, § 285-a, subds. 2, 7.

1 Cases that cite this headnote

Statutesé=Superfluousness
Statutesé=Giving effect to entire statute and its
parts; harmony and superfluousness

361Statutes 7]
36111IConstruction

3611II(E)Statute as a Whole; Relation of Parts to
Whole and to One Another
361k1156Superfluousness

(Formerly 361k212.6)

361Statutes

36111 Construction

36111I(M)Presumptions and Inferences as to
Construction

361k1372Statute as a Whole; Relation of Parts to
Whole and to One Another

361k1374Giving effect to entire statute and its parts;
harmony and superfluousness

(Formerly 361k212.6)

In interpretation of a statute, court must assume
that legislature did not deliberately place in the 8]
statute a phrase intended to serve no purpose,
but must read each word and give to it a distinct
and consistent meaning. Surrogate’s Court Act,

§ 285-a, subd. 7.

20 Cases that cite this headnote

Trustsi=Extra allowances

390Trusts

390VIAccounting and Compensation of Trustee
390k314Compensation

390k317Extra allowances

When legislature by amendment added, to
statute allowing trustee six percent commission
on gross rents in addition to regular commission
on net rentals where trustee is required to
manage real property, the phrases “for such
services” and ‘“according to the services
rendered by them”, legislature intended that
extra compensation for management would be
retained only for active performance of duties
and obligations connected with real property and
not for mere general responsibility remotely
dependent on future contingency. Surrogate’s
Court Act, § 285—a, subds. 2, 7.

5 Cases that cite this headnote

Courtsé=Operation and effect in general

106Courts

10611Establishment, Organization, and Procedure
10611(K)Opinions

106k107O0peration and effect in general

What is said in a judicial opinion must be
confined by the facts of the case in which it was
uttered.

Trustsé=Extra allowances

390Trusts

390VIAccounting and Compensation of Trustee
390k3 14Compensation

390k317Extra allowances
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In re Smathers’ Will, 309 N.Y. 487 (1956)
131 N.E.2d 896

Under statute allowing trustee six percent
commission on gross rents in addition to regular
commission on net rentals, where trustee is
required to manage real property, it is exercise
of responsibility for directing, supervising,
overseeing, administering and controlling the
property which constitutes “management”
within intent of the statute. Surrogate’s Court
Act, § 285-a, subds. 2, 7.

[9] Trustsé=Extra allowances

390Trusts

390VIAccounting and Compensation of Trustee
390k3 14Compensation

390k317Extra allowances

Where, under evidence, testamentary trustee did
nothing beyond receiving rent under 99-year
lease which had been negotiated by testator and
which provided that landlord should be relieved
of all obligations respecting premises and should
relinquish all control of the management of
employees in operation of premises, trustee was
not entitled to statutory six percent commission
on gross rents in addition to regular commission
on net rentals. Surrogate’s Court Act, § 285—a,
subds. 2, 7.
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Opinion

FROESSEL, Judge.

On this appeal, we are asked to decide whether, under
subdivision 7 of section 285-a of the Surrogate’s Court
Act, a testamentary trustee is entitled to retain, in addition
to normal commissions under the preceding subdivisions
of said section, extra commissions of 6% on gross rents
collected under the 99-year net lease made by the testator,
where there was no evidence of any specific acts of
management by the trustee.

Elmer Ellsworth Smathers died in 1928, leaving a last will
and testament dated December 11, 1926, which was duly
admitted to probate by the Surrogate’s Court of
Westchester County. Thereafter, on December 5, 1930,
letters of trusteeship were duly issued to Guaranty Trust
Company of New York (hereinafter called Guaranty), as
substituted trustee, in which capacity it has continued to
serve. Among the assets of the estate were certain
premises known as 18 Broadway, New York City, which
were then and are now occupied by Standard Oil
Company of New York (hereinafter called Standard Oil)
under a lease, commencing on March 1, 1920, and
continuing until the last day of February, 2019. This lease
was negotiated by the *491 testator himself, and provided
for a yearly rental of $250,000, payable in quarterly
installments of $62,500.

As substituted trustee, Guaranty filed four intermediate
accounts covering the period from December 5, 1930, to
April 15, 1948, all of which were settled and allowed by
the Surrogate’s Court. The present dispute arose over
items contained in the fifth intermediate account which
covers the period from April 15, 1948, to April 15, 1953.
This account shows the regular receipt of rents from 18
Broadway at the rate of $62,500 quarterly, making a total
collection for this last accounting period of $1,250,000.
Pursuant to subdivision 2 of section 285-a of the
Surrogate’s Court Act, the trustee has retained regular
commissions on these collections in the amount of
approximately **898 $25,000, to which no objection has
been made.

For the period from January 1, 1949, to June 30, 1953,
Guaranty for the first time retained additional
commissions in the amount of $7,500 semiannually,
making a total of $67,500 ‘Total Extra Commissions.” It
is the retention of these extra commissions to which
appellant, an income beneficiary, objects. Guaranty
claims that it is entitled to this extra compensation under
subdivision 7 of section 285-a of the Surrogate’s Court
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Act, which provides: “Where a trustee is for any reason or
cause whatsoever entitled or required to collect the rents
of and manage real property, the net amount of rents
collected and not the gross amount shall be used in
making computation of commissions allowed by
subdivision two hereof, and in addition to the
commissions hereinbefore provided he shall be allowed
and may retain for such services six per centum of the
gross rents collected, but there shall be only one such
additional commission regardless of the number of
trustees. In the event that there are two or more trustees
the additional commission herein provided for must be
apportioned among them according to the services
rendered by them respectively.” (Emphasis supplied.)
Appellant contends that under the terms of the lease and
will in this case the trustee is neither required, nor
entitled, to manage said property, and has not done so,
and therefore is not entitled to management commissions
under the provisions of subdivision 7.

The lease is a net lease. Standard Oil, the tenant, is by its
terms granted exceedingly substantial rights which make
it the *492 virtual owner of the property, subject only to
certain contingent rights in Guaranty, the successor to the
original landlord’s rights. Among the rights and
obligations of the tenant are the following: It assumed the
performance of all covenants and conditions required to
be kept by the landlord, ‘the intention of the parties’ being
that ‘the Landlord shall be relieved of all obligations
respecting the premises, and shall relinquish all control
over the management of employees and the operation of
the premises, and that the Tenant shall, for all purposes,
assume the Landlord’s rights, privileges and obligations
in reference thereto’ (emphasis supplied); the tenant is to
make all repairs and furnish all new fixtures and
equipment at its own expense; in case of fire, the tenant
waived all rights to an abatement of rent; it agreed to
indemnify the landlord against liability for personal injury
or property damage ‘arising out of the use, occupation,
management or control of said premises’; there is no
restriction against assignment or subleasing; the tenant
may make party wall agreements, and may demolish all
existing structures and rebuild without abatement of rent,
without the landlord’s consent or approval, and may use
the premises for any lawful purpose; it is required to pay,
in addition to rent, all taxes, assessments, water rents,
utility and other charges, and remove all liens against the
premises.

In case of nonpayment of rents, taxes, assessments, liens,
or in the event of bankruptcy, insolvency, or abandonment
of the premises, the landlord may remove the tenant by
summary proceedings, re-enter and re-let the premises.
There has been no default, actual or threatened.

The only evidence introduced at the hearing was the lease
and the will. Guaranty expressly declined to introduce
evidence showing any specific acts of management on its
part. The Surrogate (133 N.Y.S.2d 15, 18), though
recognizing that the lease in this case was not the same as
the lease in Matter of Brennan’s Will, 251 N.Y. 39, 166
N.E. 797, held that the ‘assumption and exercise’ of the
‘ultimate responsibility’ for the administration of the
demised premises ‘constitutes management within the
meaning of the statute’, (emphasis supplied), and
dismissed the objections. The Appellate Division (285
App.Div. 1163, 140 N.Y.S.2d 493), which affirmed the
Surrogate but granted leave to appeal to us, also
recognized that the lease ‘contained provisions by which
the landlord was relieved of all **899 obligations *493
with respect to the management and control of the
premises, and by which those obligations were assumed
by the tenant.” (Emphasis supplied.) It nevertheless
likewise felt itself bound by the Brennan case, supra. In
our opinion, the lower courts erred in assuming that
Matter of Brennan was controlling, since we are here
concerned with a differently worded statute and a
different fact pattern, as we shall presently point out.

11" At common law, executors and trustees served without
compensation, Matter of Schinasi’s Will, 277 N.Y. 252,
258, 14 N.E.2d 58, 59; McWhorter v. Benson, 1823, 1
Hopk.Ch. 28, 32, 40; Green v. Winter, 1814, 1 Johns.Ch.
26, 37; Bogert on Trusts and Trustees, Vol. 4, pt. 2, p.
354, s 974. In 1817 a statute was enacted enabling the
Court of Chancery to make a reasonable allowance for the
services of guardians, executors and administrators,
McWhorter v. Benson, supra, but it was not until 1866
that an act was passed which expressly provided that
trustees were entitled to the same commissions, Matter of
Roosevelt, 1882, 5 Redf. 601, 607-608.

The more recent enactments may be briefly noted. By
chapter 649 of the Laws of 1923, section 285 of the
Surrogate’s Court Act was amended to provide:
‘Commissions of executor, administrator, guardian or
testamentary trustee. * * * Where a trustee or executor is,
by the terms of the instrument, required to collect the
rents and manage real property, he shall be allowed and
may retain, five per centum of the rents collected
therefrom, in addition to the commissions herein
provided.” By chapter 892 of the Laws of 1934, the
provision relating to additional commissions was again
amended, and it became subdivision 9 of section 285 and
provided: ‘9. Where an executor, administrator, guardian
an or testamentary trustee is, for any reason or cause
whatsoever, entitled or required to collect the rents of and
manage the real property, he shall be allowed and may
retain five per centum of the rents collected therefrom in
addition to the commissions herein provided.” By chapter
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694 of the Laws of 1943, the provisions relating to
trustees were placed in the new section 285-a, and
subdivision 6 of that section was in somewhat similar
form (with some exceptions not here material) to present
subdivision 7 as enacted in 1948 (L. 1948, ch. 582),
quoted above and with which we are now concerned.

%494 12l This subdivision in its present form has not
heretofore been considered by us. In interpreting a statute,
it is of course well settled that we must be guided by the
rule that where the language is clear and unambibuous,
the intent of the framers is to be first sought in the words
and language employed and, if the words plainly and
clearly express the sense of the framers, there is no reason
to resort to other means of interpretation, Daniman v.
Board of Education of City of New York 306 N.Y. 532,
543, 119 N.E.2d 373, 380; Meltzer v. Koenigsberg, 302
N.Y. 523, 525, 99 N.E.2d 679; Matter of Rathscheck’s
Estate, 300 N.Y. 346, 350, 90 N.E.2d 887, 888.

B Turning, then, to subdivision 7 of section 285-a, it
clearly appears that the 6% commission on gross rents
collected and here claimed is ‘in addition to’ the regular
commissions on net rents ‘collected’, as allowed by
subdivision 2 (see Matter of Schinasi’s Will, supra, 277
N.Y. at pages 263-264, 14 N.E.2d at page 62; Matter of
Sidenberg’s Estate, 147 Misc. 742, 750, 264 N.Y.S. 704,
712. These additional commissions are obviously meant
to be compensation for additional services, to wit, for the
management of real property in addition to the collection
of rents. The statute plainly indicates that the additional
commissions may be retained ‘for such services’.
Furthermore, if there is more than one trustee, the
additional commissions must be apportioned ‘according
to the services rendered’ by them. Thus, if one trustee
performs all ‘such services’, he would be entitled to all
the additional commissions, and his cotrustees would
receive nothing; **900 and so, if no trustee performs any
‘such services’, no additional commissions may be
retained. The words ‘manage’ and ‘services’ connote
activities, and indicate that the Legislature required some
definite action on the part of the trustee ‘in addition to’
the mere passive receipt or collection of rents.
Subdivision 2 of section 285-a does not use the word
‘manage’ or ‘services’, but simply provides that ‘A
trustee shall * * * be entitled to commissions from the
income of the trust’ at designated percentages on the
‘income collected’.

4 Respondent urges that in the event Standard Oil
defaults in the payment of rent, liens or taxes, it may have
to re-enter the premises. We do not think that anticipatory
action, however remote, without more, can be equivalent
to the management required by subdivision 7. The mere
collection of rents here does not involve any more action

than collection of interest on *495 a bond or mortgage, or
dividends on stock, and does not, therefore, constitute
management. If the Legislature had intended allowing
trustees an additional 6% of the gross rents collected
merely for the receipt thereof, without the necessity of
engaging in some form of active management, it would
have said so.

Respondent Guaranty relies heavily on Matter of
Brennan’s Will, 251 N.Y. 39, 166 N.E. 797, supra. Aside
from the fact that when we there held that the Surrogate
had no power to modify his own decree that disposed of
the appeal, our further discussion with respect to the
allowance of additional commissions does not sustain the
respondent’s position on this appeal for the following
reasons:

(51 161 (1) The language of the present section 285-a is
different from that of former section 285 as it read when
the Brennan case, supra, was decided in 1929. The
phrases ‘for such services’ and ‘according to the services
rendered by them’, heretofore adverted to, were added by
the 1943 and 1948 amendments. Respondent glosses over
this by merely stating that these amendments are of a
purely formal nature and have no bearing on the question
here before the court. To the contrary, we think these
additions are most significant. It is well settled that in the
interpretation of a statute we must assume that the
Legislature did not deliberately place a phrase in the
statute which was intended to serve no purpose, Matter of
Zellner (Brooklyn Trust Co.), 299 N.Y. 243, 247, 86
N.E.2d 657, 659; People v. Dethloff, 283 N.Y. 309, 315,
28 N.E.2d 850, 852, and each word must be read and
given a distinct and consistent meaning, New York State
Bridge Authority v. Moore, 299 N.Y. 410, 145-416, 87
N.E.2d 432, 434-435; Palmer v. Van Santvoord, 153 N.Y.
612, 616, 47 N.E. 915, 916, 38 L.R.A. 402. The only
reasonable conclusion that can be reached is that the
Legislature clearly intended and so indicated that the extra
compensation for management can be retained only ‘for
such services’, i. e., for the active performance of the
duties and obligations connected with the real property,
and not for just ‘general responsibility’ remotely
depondent ‘on future contingency’ as respondent
contends.

7l (2) The fact pattern in the Brennan case, supra, is
clearly different from that in the case at bar, and what is
said in a judicial opinion must be confined by the facts of
the case in which it was uttered, Crane v. Bennett, 177
N.Y. 106, 112, 69 N.E. 274, 275. 1t is true that in both
leases a number of the standard contingent clauses are
similar, as, for example, the tenant was required to pay all
taxes *496 and liens; and the landlord reserved the
customary right to pay these charges if the tenant


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954101567&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954101567&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954101567&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951101444&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951101444&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950101447&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_888&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_888
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950101447&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_888&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_888
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938102513&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_62&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_62
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938102513&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_62&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_62
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1933130884&pubNum=601&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_601_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_601_712
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1933130884&pubNum=601&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_601_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_601_712
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1933130884&pubNum=601&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_601_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_601_712
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1929101034&pubNum=577&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1929101034&pubNum=577&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949101979&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_659
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949101979&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_659
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949101979&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_659
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940102309&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_852
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940102309&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_852
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949101842&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_434&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_434
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949101842&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_434&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_434
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949101842&pubNum=578&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_434&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_434
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002555&pubNum=577&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_577_916&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_577_916
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002555&pubNum=577&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_577_916&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_577_916
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002555&pubNum=473&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1904004734&pubNum=577&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_577_275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_577_275
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1904004734&pubNum=577&originatingDoc=Ia25dfe6bd8a611d98ac8f235252e36df&refType=RP&fi=co_pp_sp_577_275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_577_275

In re Smathers’ Will, 309 N.Y. 487 (1956)
131 N.E.2d 896

defaulted and to treat them as additional rent, for the
default of which the landlord reserved the right of
re-entry. Both leases also contain the usual provisions for
re-entry if the tenant becomes insolvent.

However, there are substantial differences in the
remaining essential clauses of the two leases which
establish that the **901 Brennan trustee had many duties
which it had necessarily to fulfill, as, e. g., the Brennan
lease was negotiated by the trustee, a very active duty in
itself, whereas the subject lease was negotiated by the
testator himself ten years before Guaranty had any interest
in this property; the use of the Brennan property was
severely restricted to the operation of a theatre and studio,
whereas Standard Oil may use the property for any lawful
purposes; the landlord could enter upon the Brennan
premises and make repairs; the Brennan tenant could not
assign the lease without the written consent of the trustee;
if the building be totally or partially destroyed, the
Brennan tenant was to be discharged, while Standard Oil
will still remain liable for the rent; the Brennan tenant had
to prepare plans and submit them to the landlord before he
could make any alterations, and also had to secure a bond
to cover the cost; and, most significant, there is no release
clause in the Brennan lease comparable to that in the
subject lease, which provides, as hereinbefore more fully
noted, that the ‘Landlord shall be relieved of all
obligations respecting the premises, and shall relinquish
all control over the management of employees and the
operation of the premises.” (Emphasis supplied.)

B Thus, under the Brennan lease, the trustee had
continuing rights and duties of management which do not
appear in the present lease. Indeed, if ever there were a
lease where the landlord had virtually nothing to do but
collect rent, this is such a case. As we said in the Brennan
case, supra, it is the ‘exercise’ of responsibility for
‘directing, supervising, overseeing, administering, and
controlling the property’ that ‘constitutes management
within the intent of the statute.” 251 N.Y. at page 44, 166
N.E. at page 798. The evidence here is that Guaranty did
nothing beyond receiving the rent.

Pl In this case, Guaranty has already retained for the

accounting period approximately $25,000 in regular
commissions for the *497 collection of rent for these
premises which, to all intents and purposes, are owned by
the tenant for a period of 99 years. It now seeks an
additional $67,500 for performing the same acts, and
justifies this by claiming that at some future time it may
have to render active service. If we adopt this view, all
trustees would automatically be entitled to charge, for the
mere collection of rents, an additional 6% based on the
gross rents collected, and there would be no case in which
a trustee could be denied this additional compensation.
That result in the instant case would mean that the trustee
would receive additional commissions of close to a
million dollars for the remainder of the lease; and for its
total commissions on this property it could retain an entire
year’s rent ($250,000) out of every 12 1/2 years’ income.
Upon this record, it seems clear to us that respondent has
no proper claim to the additional commissions under the
statute.

The order of the Appellate Division appealed from should
be reversed, the decree of the Surrogate modified by
sustaining the objections of the appellant, disallowing to
respondent additional commissions under subdivision 7 of
section 285-a of the Surrogate’s Court Act, and the matter
remitted to the Surrogate for further proceedings not
inconsistent with this opinion, with costs in all courts to
the appellant payable out of the estate.

CONWAY, C. J., and DESMOND, FULD, VAN
VOORHIS and BURKE, JJ., concur.

DYE, J., taking no part.

Order reversed, etc.
All Citations

309 N.Y. 487,131 N.E.2d 896
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Supreme Court, Appellate Division, Fourth

Department, New York.

The PEOPLE of the State of New York, by
Eliot SPITZER, Attorney General of the

State of New York, on Behalf of the

ULTIMATE CHARITABLE

BENEFICIARIES, Plaintiff-Respondent,

A%

Sheila K. BEN, as Executrix of the Estate

of Michael Ristau, Deceased,

Defendant—Appellant, et al., Defendant.

Oct. 3, 2008.

Synopsis

Background: State brought action against not-for-profit
corporation and its executrix of its founder’s estate for
breach of fiduciary duty and faithless servant liability.
The Supreme Court, Onondaga County, Donald A.
Greenwood, J., denied executrix’s motion to dismiss
complaint, and she appealed.

Holdings: The Supreme Court, Appellate Division, held

that:

[T order dismissing first complaint was nullity;

(2] rule permitting tolling of statute of limitations applied
to benefit of Attorney General; and

131 rule applied to equitable claims.

Affirmed as modified.
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Abatement and Revivalé=Nature and necessity
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3]

2Abatement and Revival

2VDeath of Party and Revival of Action
2V(B)Continuance or Revival of Action
2k71Nature and necessity

Order dismissing first complaint after
defendant’s death was nullity, and thus rule
permitting recommencement of action within six
months of dismissal did not apply, even though
plaintiff moved for substitution before first
complaint was dismissed, where defendant died
after he moved to dismiss complaint for lack of
personal jurisdiction based on improper service
of process, and court did not rule on plaintiff’s
motion before dismissing complaint.
McKinney’s CPLR 205(a), 1015(a).

Limitation of Actionsé=Termination of trust
Limitation of Actions¢=Repudiation or
Violation of Trust

241Limitation of Actions

2411IComputation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust
241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust
241k103Repudiation or Violation of Trust
241k103(1)In general

Statute of limitations for causes of action for
breach of fiduciary duty is tolled until fiduciary
has openly repudiated his or her obligation or
relationship has been otherwise terminated.
McKinney’s CPLR 213.
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241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust
241Limitation of Actions

2411IComputation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust
241k103Repudiation or Violation of Trust
241k103(1)In general

Rule permitting tolling of statute of limitations
for causes of action for breach of fiduciary duty
until fiduciary has openly repudiated his or her
obligation or relationship has been otherwise
terminated applied to benefit of Attorney
General in action on behalf of ultimate
charitable beneficiaries. McKinney’s CPLR 213;
McKinney’s N-PCL §§ 112, 720.
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Limitation of Actionsé=Termination of trust
Limitation of Actionsé=Repudiation or
Violation of Trust

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust
241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k 103Repudiation or Violation of Trust
241k103(1)In general

Rule permitting tolling of statute of limitations
for causes of action for breach of fiduciary duty
until fiduciary has openly repudiated his or her
obligation or relationship has been otherwise
terminated applied to equitable claims, as well
as to claims for monetary damages. McKinney’s
CPLR 213.
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*465 . Scott  Porter, Seneca  Falls, for
Defendant—Appellant.

Andrew M. Cuomo, Attorney General, Albany
(Christopher Wiles of Counsel), for Plaintift-Respondent
Pro Se.

PRESENT: SCUDDER, P.J., CENTRA, FAHEY,
PERADOTTO, AND GREEN, JJ.

Opinion

MEMORANDUM:

On May 26, 2005, plaintiff commenced an action against
Michael Ristau and Heart to Heart—Living With
Addiction, Inc., a not-for-profit corporation formed by
him. Ristau moved to dismiss the complaint (first
complaint) against him pursuant to CPLR 3211(a)(8), for
lack of personal jurisdiction based on improper service of
process, but he died while the motion was pending. Sheila
K. Ben was appointed executrix of Ristau’s estate on
January 3, 2006, and approximately three months later
plaintiff moved to substitute her in the action as the
executrix of Ristau’s estate. Supreme Court granted
Ristau’s motion to dismiss the complaint and determined
that plaintiff’s motion for substitution therefore was moot.

On June 20, 20006, plaintiff filed a new complaint (second
complaint) with a new index number, naming Ben as a
defendant, as the executrix of Ristau’s estate. Plaintiff
subsequently moved to dismiss the affirmative defenses
asserted by Ben alleging, inter alia, that the action was
time-barred. In her answering affidavit, treated as a cross
motion by the court, Ben sought dismissal of the second
complaint as time-barred. We conclude that the court
erred in denying Ben’s cross motion in its entirety.

' We note at the outset that the court erred in determining
that the six-month recommencement provision set forth in
CPLR 205(a) applies to the second complaint. The order
dismissing the first complaint is a nullity because, upon
the death of Ristau, the court was divested “of jurisdiction
to conduct proceedings in [the] action until a proper
substitution [was] made pursuant to CPLR 1015(a)”
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(Giroux v. Dunlop Tire Corp., 16 A.D.3d 1068, 1069, 791
N.Y.S.2d 769 [internal quotation marks omitted]; see
Singer v. Riskin, 32 A.D.3d 839, 839-840, 821 N.Y.S.2d
120). Although plaintiff moved for substitution (see
CPLR 1015[a]; 1021; Giroux, 16 A.D.3d at 1069, 791
N.Y.S.2d 769), the court granted Ristau’s motion to
dismiss the complaint and expressly stated on the record
that plaintiff’s motion for substitution was deemed moot.
As a result, the first complaint remains in effect and,
contrary to plaintiff’s contention, the six-month
recommencement provision set forth in CPLR 205(a)
does not apply.

[21 BI M1 With respect to the merits of Ben’s cross motion
to dismiss the second complaint, we conclude that the
court properly determined that the causes of action for
breach of fiduciary duty and faithless servant liability are
not time-barred. Causes of action for breach of fiduciary
duty are governed by a three-year statute of limitations
when only monetary damages are requested, and a
six-year statute of limitations when equitable relief is
sought (see CPLR 213; Bouley v. Bouley, 19 A.D.3d
1049, 1051, 797 N.Y.S.2d 221). The statute of limitations
is tolled “until the fiduciary has openly repudiated his or
her obligation or the relationship has been otherwise
terminated” (Westchester Religious Inst. v. Kamerman,
262 A.D.2d 131, 131, 691 N.Y.S.2d 502). “The *466
reason for such a tolling rule is that the beneficiary should
be entitled to rely upon a fiduciary’s skill without the
necessity of interrupting a continuous relationship of trust
and confidence by instituting suit” (Golden Pac. Bancorp
v. Federal Deposit Ins. Corp., 273 F.3d 509, 519). We
reject Ben’s contention that the tolling rule with respect to
breach of fiduciary duty does not apply to the benefit of
the Attorney General (see N-PCL §§ 112, 720). We also
reject Ben’s contention that the tolling rule in question
applies only to equitable claims (see Transport Workers

Union of Am. Local 100 AFL-CIO v. Schwartz, 17
A.D.3d 218, 794 N.Y.S.2d 308). We note in addition that
Ben errs in contending that plaintiff is seeking to invoke
the doctrine of equitable estoppel to extend the statute of
limitations. The tolling rule with respect to breach of
fiduciary duty does not involve the doctrine of equitable
estoppel. Thus, plaintiff is entitled to the benefit of the
tolling rule in question, and the causes of action for
breach of fiduciary duty and faithless servant liability
were timely interposed when the second complaint was
filed, regardless of whether the three-year or the six-year
statute of limitations applies.

We agree with Ben, however, that the cause of action for
common-law fraud is time-barred. The record before us
establishes that plaintiff knew of or reasonably could have
discovered the alleged fraud by June 19, 2003 (see
Hillman v. City of New York, 263 A.D.2d 529, 693
N.Y.S.2d 224, Iv. denied 94 N.Y.2d 759, 706 N.Y.S.2d
80, 727 N.E.2d 577; see also Kaufman v. Cohen, 307
A.D.2d 113, 122, 760 N.Y.S.2d 157). Because plaintiff’s
discovery of the alleged fraud occurred no later than June
2003 and the action was not commenced until June 20,
2006, more than two years later, the common-law fraud
cause of action is untimely pursuant to CPLR 213(8). We
therefore modify the order accordingly.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting the cross
motion in part and dismissing the third cause of action
and as modified the order is affirmed without costs.
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H KeyCite history available

68 N.Y.2d 397
Court of Appeals of New York.

J.A. PRESTON CORPORATION et al.,
Appellants,
V.
FABRICATION ENTERPRISES, INC., et
al., Respondents.

Nov. 20, 1986.

Synopsis

Plaintiffs sought discharge of undertaking following
affirmance on appeal of order granting preliminary
injunction. The Supreme Court, Herkimer County,
Aronson, J., discharged undertaking, and defendant
appealed. The Supreme Court, Appellate Division, 117
A.D.2d 997, 499 N.Y.S.2d 542 reversed, and appeal was
taken. The Court of Appeals, Meyer, J., held that
appellate determination upholding issuance of preliminary
injunction did not authorize discharge of undertaking
given to obtain injunction.

Affirmed.

West Headnotes (3)

[1] Appeal and Erroré=Want of Actual
Controversy

30Appeal and Error

30XIIIDismissal, Withdrawal, or Abandonment
30k779Grounds for Dismissal

30k781Want of Actual Controversy
30k781(1)In general

Appeal from order discharging undertaking
given by plaintiffs to obtain preliminary
injunction was not moot, though discharged
undertaking was source of liability, where issue
on appeal was propriety of discharge.

12 Cases that cite this headnote

[2] Appeal and Erroré=Preliminary injunction;
temporary restraining order

30Appeal and Error

30X VIReview

30X VI(L)Subsequent Review

30k4126Determination on Prior Review, Effect on
Subsequent Review

30k4132Prior Determination on Interlocutory Review
30k4132(2)Preliminary injunction; temporary
restraining order

(Formerly 30k1097(1))

Defendants, who did not previously appeal
affirmance of order granting preliminary
injunction, were not barred by law of the case
from appealing subsequent order discharging
undertaking given by plaintiffs to obtain
preliminary injunction.

51 Cases that cite this headnote

[3] Injunctioné=Necessity and waiver in general

212Injunction

212VIBonds and Other Security
212VI(A)Requirement in General
212k1653Necessity and waiver in general
(Formerly 212k148(1))

Appellate determination upholding issuance of
preliminary injunction did not authorize
discharge of undertaking given to obtain
injunction. McKinney’s CPLR 6312(b).

18 Cases that cite this headnote

Attorneys and Law Firms

*398 *%197 ***520 Frank H. Penski, New York City,
Domenick L. Gabrielli, Rochester, and Abigail T.
Reardon, New York City, for appellants.
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OPINION OF THE COURT

MEYER, Judge.

Affirmance by the Appellate Division of an order granting
a preliminary injunction is not a final determination of
plaintiffs’ entitlement to an injunction within the meaning
of CPLR 6312(b) and does not entitle plaintiffs to an
order discharging the undertaking given to obtain the
preliminary *400 injunction. The order of the Appellate
Division should, therefore, be affirmed, with costs.

I

In the action underlying this appeal plaintiffs sought to
recover for claimed theft of trade secrets and confidential
business information, for unfair competition and as to two
of the defendants for breach of fiduciary duty. On the
basis of their verified complaint plaintiffs obtained an
order, which was served together with the complaint on
May 29, 1984, requiring defendants to show cause why a
preliminary injunction should not issue. The order
temporarily restrained defendants from utilizing the
claimed trade secrets and business information and from
competing unfairly but required no bond.

After an evidentiary hearing, Special Term, concluding
that there were factual issues to be tried, granted plaintiffs
a preliminary injunction conditioned upon their furnishing
an undertaking in the amount of $100,000 “to secure the
payment of defendants’ damages and costs as may be
sustained by any party who is found to be wrongfully
restrained by reason of this preliminary injunction” and
set the matter for trial at the September 1984 Trial Term.
The bond as issued, however, was conditioned to pay
“such damages and costs * * * as [defendants] may
sustain by reason of the issuance of the temporary /sic/ re
*%%521 **198 straining order, if the court finally decides
that plaintiff /[sic/ was not entitled thereto.” On
defendants’ appeal from the order granting the

preliminary injunction the Appellate Division affirmed
(106 A.D.2d 926, 484 N.Y.S.2d 1021).

Plaintiffs then moved for an order discharging the bond
and, on stipulation of the parties, the matter was referred
to a Judicial Hearing Officer (JHO) to decide all issues.
By order dated April 15, 1985, the JHO discharged the
undertaking but ordered that the preliminary injunction
“shall otherwise remain in full force and effect”. He held
in reliance on Margolies v. Encounter, Inc., 42 N.Y.2d
475, 398 N.Y.S.2d 877, 368 N.E.2d 1243 that the issue
was *401 whether plaintiffs were entitled to a preliminary
injunction, not whether they had a right to a permanent
injunction, and concluded that on that question the
Appellate Division’s affirmance was the law of the case
that the preliminary injunction had been properly issued.

On defendants’ appeal from that order the Appellate
Division reversed on the law and denied the motion to
discharge the bond, two Justices dissenting (117 A.D.2d
997, 499 N.Y.S.2d 542), and certified to us the question
whether its order was properly made.2 The majority,
distinguishing Margolies, noted that the purpose of a
preliminary injunction is to preserve the status quo even
though plaintiff’s right to ultimate relief has not been
proven and that if it is finally determined that plaintiff has
no cause of action defendant is entitled to recover
damages sustained as a result of being enjoined from
doing what he had a right to do. The dissenters construed
Margolies as foreclosing such a holding, and the prior
affirmance of the grant of the injunction the law of the
case and not subject to relitigation.

Before us plaintiffs argue that, the undertaking having
been discharged, the Appellate Division should have
dismissed the appeal as moot; that the Appellate
Division’s prior affirmance is the law of the case; and that
Margolies is controlling. We disagree and, therefore,
affirm and answer the certified question in the
affirmative.

II

1l The mootness argument is predicated on cases holding
that the undertaking is the source of liability and,
therefore, absent an undertaking there is no right, short of
an action for malicious prosecution, to recover for
damage resulting from the issuance of court process.
While such holdings are undoubtedly good law (City of
Yonkers v. Federal Sugar Refining Co., 221 N.Y. 206;
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Honeywell, Inc. v. Technical Bldg. Servs., 103 A.D.2d
433, 480 N.Y.S.2d 627; see, 7TA Weinstein-Korn-Miller,
N.Y.Civ.Prac. § 6315.05), it does not follow that when an
undertaking has been required and is then improperly
discharged the undertaking no longer exists and the
impropriety of its discharge cannot be corrected by an
appellate court. Indeed, Margolies v. Encounter, Inc., 42
N.Y.2d 475, 398 N.Y.S.2d 877, 368 N.E.2d 1243, supra,
on which plaintiffs rely, *402 is authority to the contrary
for, notwithstanding that Special Term had “granted
plaintiffs’ motion to discharge the undertaking” (42
N.Y.2d, at p. 478, 398 N.Y.S.2d 877, 368 N.E.2d 1243),
we reversed and remitted “for entry of an order directing
payment of damages to Encounter to the extent of the full
liability on the undertaking” (id.; cf. University of Tex. v.
Camenisch, 451 U.S. 390, 101 S.Ct. 1830, 68 L.Ed.2d
175).

*%199 **%522 21 The contention that defendants are
barred by the law of the case because they appealed
unsuccessfully the order granting the injunction to the
Appellate Division and did not thereafter seek to appeal to
this court stands plaintiffs in no better stead. Like
arguments were made and rejected in Walker Mem.
Baptist Church v. Saunders, 285 N.Y. 462, 474, 35
N.E.2d 42: “The plaintiff urges upon this appeal that the
law of the case was conclusively determined by the order
of the Appellate Division affirming the granting of the
temporary injunction since that order, it is argued,
constitutes an adjudication that the complaint sets forth a
good cause of action. A complete answer to this
contention is that the granting of a temporary injunction
serves only to hold the matter is statu quo until
opportunity is afforded to decide upon the merits. The
granting or refusal of a temporary injunction does not
constitute the law of the case or an adjudication on the
merits, and the issues must be tried to the same extent as
though no temporary injunction had been applied for. In
addition, since the injunction order lay in the discretion of
the Special Term and the Appellate Division, the decision
thereon was not appealable to this court (Brown v. Keeney
Settlement Cheese Assn., 59 N.Y. 242; Strasser v.
Moonelis, 108 N.Y. 611, 15 N.E. 730; Schneider v. City
of Rochester, 155 N.Y. 619, 50 N.E. 291), and the
proceeding is not material here

B1 We are thus brought to the substantive issue—whether
there has been a final determination of plaintiffs’ right to
an injunction within the meaning of CPLR 6312(b). That
provision, so far as here pertinent, directs that “prior to
the granting of a preliminary injunction, the plaintiff shall
give an undertaking in an amount to be fixed by the court,
that the plaintiff, if it is finally determined that he was not
entitled to an injunction, will pay to the defendant all

damages *403 and costs which may be sustained by
reason of the injunction”. At common law New York
courts were without power, absent malice, to award
damages for injury occasioned by the issuance of an
injunction even though it was determined in the action
that the plaintiff was not entitled to it (City of Yonkers v.
Federal Sugar Refining Co., 221 N.Y., at p. 208, supra;
Lawton v. Green, 64 N.Y. 326, 330). It was not until the
adoption of the 31st rule of the Court of Chancery,
thereafter incorporated in Code of Procedure § 222 (Field
Code), that it acquired the power, limited by the amount
of the undertaking, to do so (Lawton v. Green, supra).
The Code provision which used the words “if the court
shall finally decide that the plaintiff was not entitled
thereto” was carried forward in essentially the same form
into the Code of Civil Procedure (Throop Code) as
section 620, into the Civil Practice Act as section 893 and
ultimately into CPLR 6312(b), the words “finally
decides” being changed in the present provision to
“finally determined.”

Of interest on the question before us is the fact that, as
enacted in 1876, the Throop Code contained a section 622
which defined what “finally decided” meant.s Although
*%200 ***523 the language of that section lends support
to the conclusion *404 reached by the Appellate
Division majority, it is not determinative because the
provision was stricken by Laws of 1877 (ch. 416, § 128),¢
thus leaving definition of the term to be worked out by the
courts on a case-by-case basis. Plaintiffs argue that the
Appellate Division decision affirming the preliminary
injunction order is a final determination that the order was
properly granted. It is, of course, true that such an order is
final in the sense that no appeal from it will lie to this
court except, perhaps, when the issue turns on a pure
question of law, such as the sufficiency of the complaint,
or upon irreparable injury (compare, Cohen and Karger,
Powers of the New York Court of Appeals, at 156 [rev.
ed.], with id., at 610). But the preliminary injunction here
granted rested on Special Term’s conclusion after an
evidentiary hearing that there were issues of fact and, in
any event, CPLR 6312(b) is concerned not with finality in
terms of this court’s jurisdiction, but with a final
determination of rights between the parties.

Thus, when defendant consents to the discontinuance of
the action without reserving his rights on the undertaking,
there can be no recovery on the bond because there can be
no such final determination (Palmer v. Foley, 71 N.Y.
106), but when, without defendant’s consent, plaintiff
discontinues the action his doing so is equivalent to a
determination that he was not entitled to the injunction
and permits defendant to recover on the bond (Pacific
Mail S.S. Co. v. Toel, 85 N.Y. 646). So also when there is
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a dismissal for failure to state a cause of action, there is a
final determination within the meaning of the provision in
question (see, Williams v. Montgomery, 148 N.Y. 519,
524, 43 N.E. 57), but when dismissal occurs for a reason
arising subsequent to the grant of the injunction but not
going to the merits there is not (Apollinaris Co. v.
Venable, 136 N.Y. 46, 32 N.E. 555). In the latter case,
however, a determination of the merits may thereafter be
obtained by either party in order to settle the respective
rights on the undertaking (Williams v. Montgomery,
supra; Schenectady Chems. v. Flacke, 113 A.D.2d 168,
171, 495 N.Y.S.2d 761; Hathorn v. Natural Carbonic Gas
Co., 163 App.Div. 768, 149 N.Y.S. 176).

It thus appears that the determination of the merits upon
trial of the action may, indeed, establish whether a
plaintiff *405 was entitled to an injunction within the
meaning of the bond. The fallacy in the present plaintifts’
argument to the contrary lies in their emphasis upon the
purpose of the preliminary injunction (to protect
plaintiff’s right to vindication after trial, lest a victory be
Pyrrhic) rather than upon the purpose of the undertaking
they are required to post in order to obtain the injunction.
As is evident from the reversal, first by Chancery rule and
then by statute, of the common-law rule, that purpose was
“to reimburse the defendant for damages sustained if it is
later finally determined that the preliminary injunction
was erroneously granted” (Margolies v. Encounter, Inc.,
42 N.Y.2d, at p. 477, 398 N.Y.S.2d 877, 368 N.E.2d
1243, supra; accord,  **201 Schenectady Chems. v.
Flacke, 113 A.D.2d, at p. 170, 495 N.Y.S.2d 761, supra
[ “(t)o afford reasonable protection to defendants from an
*%%524 erroneous grant of a preliminary injunction’ ] ).

That there was no error in the grant of a preliminary
injunction in terms of its initial issuance, of course, does
not mean that it cannot or will not ultimately be found to
have been erroneously granted’ and affords no reason for
discharge of the undertaking while the preliminary
injunction remains in force. A preliminary injunction,
unless sooner abrogated, continues in force until judgment
in the action is rendered (Jackson v. Bunnell, 113 N.Y.
216, 220, 21 N.E. 79). So long as it continues the bond
cannot be canceled (Carpenter & Hughes v. De Joseph,
29 Misc.2d 519, 520, 217 N.Y.S.2d 857), for to do so
leaves the defendant without the protection which the
Chancery rule and later statutes were intended to provide
him.? It is no answer, as plaintiffs suggest, that defendants
could have moved to vacate or modify the preliminary
injunction (CPLR 6314) or to obtain a new undertaking
against damages resulting from continuance of the
injunction. As to the first, the prior decision of the
Appellate Division, not appealable to this court for the
reason above noted, would be the law of the case, binding

upon Special Term, that the injunction granted was
proper. As to the second, nothing in the CPLR or
predecessor provisions *406 suggests a legislative intent
to leave a defendant unprotected while an injunction
continues or to require such circuity of action in order to
obtain protection against such damage as may be caused
by the continuing injunction (see, Musgrave v. Sherwood,
76 N.Y. 194, 196).

It is no more of an answer to argue, as do plaintiffs, that
defendants need not have appealed from the interlocutory
order granting the preliminary injunction and by doing so
risked the forfeiture of their right to recover on the bond
in the event of an affirmance. The Appellate Division’s
order affirmed Special Term’s interlocutory order and
was itself interlocutory. Carried to its logical extreme, the
argument would require the conclusion that once
defendants’ time to appeal from the Special Term order
which granted the injunction on condition that a bond be
posted to protect defendants had passed without a notice
of appeal being filed, plaintiffs could move to discharge
the bond, the order granting the injunction being then a
final determination that it had been properly granted. It is
inconceivable that the rule and statutes were designed to
provide a defendant with such ephemeral protection or
present him or her with such a Hobson’s choice.

What plaintiffs’ arguments ignore is that liability under
CPLR 6312(b) turns on whether “it is finally determined
that [plaintiff] was not entitled to an injunction”
(emphasis supplied). To be entitled to a preliminary
injunction, the moving party must demonstrate (1) a
likelihood of success on the merits, (2) irreparable injury
if provisional relief is not granted and (3) that the equities
are in his favor (Grant Co. v. Srogi, 52 N.Y.2d 496, 517,
438 N.Y.S.2d 761, 420 N.E.2d 953). Thus a preliminary
injunction, even when issued after an evidentiary hearing,
depends upon probabilities, any or all of which may be
disproven when the action is tried on the merits, and the
affirmance of an order granting a preliminary injunction
determines no more than that the discretion exercised in
favor of granting the order was not based upon a
demonstration of those probabilities so insufficient as to
constitute an abuse of discretion. In short, the Appellate
Division’s prior order, though final in the sense that it
*%202 could not be further appealed, determined only that
plaintiffs had made a sufficient ***525 showing to
warrant provisional relief but did not foreclose the
possibility that it would be finally determined that
plaintiffs were “not entitled to an injunction” and,
therefore, did not authorize discharge of the undertaking.

*407 Margolies is not, as appellants argue, to the
contrary. The precedential value of a judicial opinion is
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limited to the question presented by the facts of the case
before the court (Towley v. King Arthur Rings, 40 N.Y.2d
129, 132-133, 386 N.Y.S.2d 80, 351 N.E.2d 728; Matter
of Smathers’, 309 N.Y. 487, 495, 131 N.E.2d 896; Hogan
v. Board of Educ., 200 N.Y. 370, 373, 93 N.E. 951; Crane
v. Bennett, 177 N.Y. 106, 112, 69 N.E. 274). Margolies,
like the present case, involved an earlier appeal from the
grant of a preliminary injunction, as a result of which the
Appellate Division held it had been improperly issued,
there being no showing of irreparable injury. In the
underlying action plaintiffs sought to enjoin the use of
premises leased by defendant to provide services to
drug-dependent persons. For reasons extraneous to the
action, defendant vacated the premises before it came to
trial. Plaintiffs then moved for an order discontinuing the
action and discharging their undertaking. Defendant
joined in the request for discontinuance but opposed the
application for discharge of the bond.

The lower courts held that though defendant had suffered
damage it could not recover on the bond because there
had been no final determination that plaintiffs were not
entitled to an injunction. We reversed, holding the prior
Appellate Division decision that irreparable injury had not
been shown was indeed such a final determination, and
that defendant’s right to recover on the undertaking had
not been defeated by its consent to discontinuance in view
of the reservation of its right to recover on the bond. In so
holding we noted that (42 N.Y.2d, at p. 481, 398
N.Y.S.2d 877, 368 N.E.2d 1243): “The determination of
the Appellate Division in vacating the preliminary
injunction in this case was based on reasoning that a
preliminary injunction should never have been issued.
The case would be quite different had the court concluded
that while the preliminary injunction had been initially
properly granted, nonetheless it should be vacated as of
the later date.” Thus the holding of the Margolies case is
that on the particular facts before it—the prior holding
that there was no predicate for issuance of the preliminary
injunction and the discontinuance of the action—it had
been finally determined that plaintiffs were never entitled
to the preliminary injunction in the first place.® It is in this
sense that the *408 language in the Margolies opinion, on
which plaintiffs rely'® was used. The present case is,
however, “quite different”, for here (to use the language

Footnotes

of the Margolies decision quoted above), while the prior
Appellate Division decision “concluded that * * * the
preliminary injunction had been initially properly **203
*%%526 granted,” the later Trial Term decision'' held that
“nonetheless it should be vacated as of the later date.”

Our conclusion that a determination upholding the
issuance of a preliminary injunction does not authorize
discharge of the undertaking posted to obtain the
injunction is supported by decisions of the courts of other
States construing identically worded statutes (Nuclear
Electronic Labs. v. Cornell Co., 239 Cal.App.2d 8§, 48
Cal.Rptr. 416; Beech v. United States Fid. & Guar. Co.,
54 Idaho 255, 30 P.2d 1079; Palace Pharmacy v. Gardner
& Guidone, 164 Ind.App. 513, 329 N.E.2d 642; Knappett
v. Locke, 92 Wash.2d 643, 600 P.2d 1257; see, Luker v.
Perry, 351 So.2d 591 [Ala.Civ.App.]; Dean Chevrolet v.
Painters, Decorators & Paperhangers, 155 So0.2d 422
[Fla.Ct.App.]; Hatch v. National Sur. Corp., 105 Mont.
245, 72 P.2d 107; Gibson Oil Co. v. Kelley, 169 Okla.
218,36 P.2d 1111) as well as by commentators and text
writers (Note, 73 Harv.L.Rev. 333, 342; Ann., 92 A.L.R.
273; 12 Carmody-Wait 2d, N.Y.Prac., Injunctions §
78:122, at 327; 43A CJS, Injunctions, § 320, at 706; 28
N.Y .Jur., Injunctions, § 192, at 545).

For the foregoing reasons, the order of the Appellate

Division should be affirmed, with costs, and the certified
question answered in the affirmative.

*409 WACHTLER, C.J.,, and SIMONS, KAYE,
ALEXANDER and TITONE, JJ., concur.

HANCOCK, J., taking no part.

Order affirmed, etc.

All Citations

68 N.Y.2d 397, 502 N.E.2d 197, 509 N.Y.S.2d 520

1 We need not consider whether the arguably broader language of the order rather than the language of the bond given governs, for
defendants make no such argument. The reference in the bond to a “temporary restraining order” was clearly erroneous, however,
for although the order to show cause granted a temporary restraining order, it specifically provided, as authorized by CPLR

6313(c), that no undertaking was required for that order.

2 We are informed by the briefs that after the appeal was taken, but before argument, the underlying action was tried on the merits
and resulted in dismissal of the complaint. Plaintiffs have appealed that determination to the Appellate Division.
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See also, James v. Board of Educ., 42 N.Y.2d 357, 363,397 N.Y.S.2d 934, 366 N.E.2d 1291 [holding such orders not appealable to
this court]. Plaintiffs would distinguish the Saunders holding [285 N.Y. 462, 35 N.E.2d 42] on the ground that it concerned the
merits of the case for purposes of the subsequent trial but not the merits of the grant of the preliminary injunction. For the reasons
stated below we do not find the distinction persuasive.

Manufacturers’ & Traders’ Bank v. Dare Co., 67 Hun. 44, 48, affd. on opn. below sub nom. Manufacturers’ & Traders’ Bank v.
Folk, 138 N.Y. 635, 33 N.E. 1084 quotes that rule as providing for an undertaking conditioned to pay to the party enjoined “such
damages as he may sustain by reason of the injunction, if the court shall eventually decide that the complainant was not equitably
entitled to such injunction.”

That section read:

“The court is deemed to have finally decided, that the plaintiff was not entitled to the injunction, within the meaning of this article,
or of an undertaking given pursuant thereto, in either of the following cases:

“1. Where the right to an injunction depends upon the nature of the action, when a final judgment is rendered in the action, which
does not establish the plaintiff’s right to a perpetual injunction.

“2. In any other case, when the injunction order is vacated; or, if an application to vacate it is not made, or is denied, when final
judgment against the plaintiff is rendered in the action; or, if two or more causes of action are joined in the complaint, when final
judgment is so rendered upon the cause of action, with respect to which the injunction order was granted.

“3. Where an appeal is taken from a judgment or order, specified in either of the last two subdivisions, and a stay of proceedings is
obtained thereupon, when the judgment or order is finally affirmed in, or the appeal is dismissed by, the highest court, to which an
appeal therefrom is taken.” The Commissioner’s 1872 first draft of the section (then § 606) was followed by the notation, “New;
intended to clear up some doubts that exist, as to the meaning of the words ‘finally decide.” ”

The 1877 Throop Code contained (at 264) the Commissioner’s notation that, “Section 622 of the act of 1876, prepared to remove
doubts, as to the meaning of the words ‘finally decide,” was stricken out by the amendatory act of 1877.” There is no legislative
history revealing the basis for striking the section.

In characteristic fashion Judge Jerome Frank described a preliminary injunction in Hamilton Watch Co. v. Benrus Watch Co., 2d
Cir., 206 F.2d 738, 742 as “by its very nature, interlocutory, tentative, provisional, ad interim, impermanent, mutable, not fixed or
final or conclusive, characterized by its for-the-time-beingness.”

Defendants’ brief concedes that they do not seek damages for the period prior to the Appellate Division’s affirmance of the grant
of the preliminary injunction. We consider, therefore, only the right to damages thereafter and do not reach or consider whether
there is a right, notwithstanding the affirmance, to such damages as were earlier occasioned.

The importance of the discontinuance to that conclusion is pointed up by the holding in Methodist Churches v. Barker, 18 N.Y.
463 that final judgment dismissing the complaint did not bar a reference thereafter to ascertain damages, notwithstanding the
carlier dissolution of the injunction. Said the court (at p. 465): “The injunction, it is true, was dissolved before the judgment
dismissing the complaint. But the order of dissolution was not in its nature a final determination that the plaintiff in the suit was not
entitled to the injunction. An order, made pending a suit, dissolving a temporary injunction, by no means determines that the party
in whose favor it has been granted may not be entitled to that relief at the final decision of the cause. It may be dissolved for
irregularity, or because the case is badly stated in the complaint, or upon the answer of the defendant and affidavits; and yet, at the
final hearing, it may be decided that the defendant ought to be enjoined. In most cases, therefore, if not in all, a reference ordered
before judgment, to ascertain the damages to be recovered upon the undertaking or security, would be premature.” (See also, New
York Sec. & Trust Co. v. Lipman, 83 Hun. 569, 571.)

42 N.Y.2d, at p. 479, 398 N.Y.S.2d 877, 368 N.E.2d 1243: “the statute refers to a final determination that the plaintiffs were not
entitled to the preliminary injunction, rather than a determination with respect to their right to a permanent injunction or other
favorable outcome on the merits of the main action.”

That decision being on appeal is not yet final in the statutory sense, but because it may hereafter be upheld plaintiffs are not now
entitled to discharge of the undertaking.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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125 A.D.3d 1250
Supreme Court, Appellate Division, Third
Department, New York.

NEW YORK STATE WORKERS’
COMPENSATION BOARD, as
Administrator of the Workers’

Compensation Law and Attendant
Regulations and as Successor in Interest
to The Manufacturing Industry Workers’

Compensation Self-Insurance Trust et
al., Appellant—Respondent,
V.
CONSOLIDATED RISK SERVICES, INC.,
et al., Respondents—Appellants, et al.,
Defendants.

Feb. 26, 2015.

Synopsis

Background: Workers’ Compensation Board, as the
successor in interest to self-insured trusts formed to
provide workers’ compensation coverage to employees of
the trusts’ members, brought claims of breach of fiduciary
duty, fraud, fraud in the inducement, breach of contract
and indemnification against the third-party administrator
for the trusts, along with the administrator’s employees
and related corporate entities, claiming that as a result of
the defendants’ misconduct and malfeasance, the trusts
became insolvent. The Supreme Court, Albany County,
Platkin, J., 977 N.Y.S.2d 668, 2013 WL 4516752,
partially granted the defendants’ motions to dismiss. The
agency appealed, and the defendants cross-appealed.

Holdings: The Supreme Court, Appellate Division,
Lynch, J., held that:

[T the statute of limitations for breach of fiduciary claims
against the third-party administrator began to run when
the administrator ceased its administration;

(2] the repudiation rule tolled breach of fiduciary claims
against the third-party administrator based on misconduct
that occurred prior to when the administrator ceased its

administration;

1 a six-year limitations period governed breach of
fiduciary claims against the third-party administrator;

[4] the statute of limitations for claims against insurance
brokers began to run when the Board received forensic
accountings revealed deficits in the trusts;

[] the statute of limitations for fraud claims against the
third-party administrator began to run when the Board
became aware that the administrator had intentionally
failed to disclose the true financial state of the trusts;

[l documentary evidence did not conclusively establish an
employee’s statute of limitation defense to claims; and

7] the Board stated a breach of contract claim against a
trustee.

Affirmed as modified.

West Headnotes (15)

[1] Limitation of Actionsé=Termination of trust
Limitation of Actionsé=Repudiation or
Violation of Trust

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust
241Limitation of Actions

2411I1Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust
241k103Repudiation or Violation of Trust
241k103(1)In general

Under the repudiation rule, the applicable
statutory period for breach of fiduciary duty
claims does not begin to run until the fiduciary
has openly repudiated his or her obligation or
the relationship has been otherwise terminated.
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2]

[3]

5 Cases that cite this headnote

Limitation of Actionsé=Termination of trust
Limitation of Actionsé=Concealment of Cause
of Action

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust
241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k104Concealment of Cause of Action
241k104(1)In general

After a fiduciary has yielded to a successor, the
running of the statute of limitations for breach of
fiduciary duty claims then begins, and only
actual or intentional fraud will be effective to
suspend it.

2 Cases that cite this headnote

Limitation of Actionsé=Termination of trust

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust

Cause of action for breach of fiduciary period
accrued, and the limitations period began to run,
when the third-party administrator of
self-insured trusts, that were formed to provide
workers’ compensation coverage to employees
of the trusts’ members ceased its administration
of the trusts.

1 Cases that cite this headnote

[4]

[5]

Limitation of Actionsé=Termination of trust

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust

Repudiation rule tolled the limitations period for
breach of fiduciary claims against the third-party
administrator of self-insured trusts, that were
formed to provide workers’ compensation
coverage to employees of the trusts’ members,
which were based on the administrator’s alleged
misconduct  that occurred before the
administrator ceased its administration of the
trusts.

Limitation of Actionsé=Termination of trust
Limitation of Actionsé=Repudiation or
Violation of Trust

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of trust
241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust
241k103Repudiation or Violation of Trust
241k103(1)In general

The repudiation rule acts as a toll of the
limitations period for all misconduct committed
by the fiduciary prior to repudiation of its
obligation or termination of the relationship.

3 Cases that cite this headnote


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&headnoteId=203550114000120190121120552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k104/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k104/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II(F)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k101/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II(F)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k104/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k104(1)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&headnoteId=203550114000220190121120552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II(F)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k101/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&headnoteId=203550114000320190121120552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II(F)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k101/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k103/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k103/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II(F)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k101/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k102(11)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241II(F)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k101/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k103/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/241k103(1)/View.html?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic8fd851bbdc211e490d4edf60ce7d742&headnoteId=203550114000520190121120552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

New York State Workers’ Compensation Bd. v...., 125 A.D.3d 1250 (2015)
4 N.Y.S.3d 680, 2015 N.Y. Slip Op. 01699

[6]

(7]

8]

Fraudé=Time to sue and limitations

184Fraud

18411Actions

1841I(A)Rights of Action and Defenses
184k38Time to sue and limitations

A six-year limitations period, rather than a
three-year limitations period applied to the
Workers’ Compensation Board’s breach of
fiduciary duty claims against the third-party
administrator of self-insured trusts that were
formed to provide workers’ compensation
coverage to employees of the trusts’ members,
even though the Board did not seek equitable
relief, where claims that the third-party
administrator breached their fiduciary duties to
the trusts by fraudulently concealing or
misrepresenting the financial condition of the
trusts alleged fraud that were essential to the
breach of fiduciary duty claims.

4 Cases that cite this headnote

Fraudé=Elements of Actual Fraud

184Fraud

184IDeception Constituting Fraud, and Liability
Therefor

184k2Elements of Actual Fraud

184k3In general

To state a claim for fraud, a plaintiff must allege
that the defendant knowingly misrepresented a
material fact for the purpose of inducing reliance
upon it, that there was, in fact, justifiable
reliance thereon, and that damages resulted.

Fraud<=Duty to disclose facts

184Fraud

1841Deception Constituting Fraud, and Liability
Therefor

184k15Fraudulent Concealment

184k17Duty to disclose facts

Fraud may result from a fiduciary’s failure to
disclose material facts when the fiduciary had a

191

[10]

duty to disclose and acted with the intent to
deceive.

1 Cases that cite this headnote

Limitation of Actionsé=Diligence in
discovering fraud

241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief
241k100Discovery of Fraud
241k100(11)Diligence in discovering fraud

Under the discovery rule as applied to claims
based on fraud, the inquiry as to whether a
plaintiff could, with reasonable diligence, have
discovered the fraud turns on whether the
plaintiff was possessed of knowledge of facts
from which the fraud could be reasonably
inferred. McKinney’s CPLR 213(8).

1 Cases that cite this headnote

Limitation of Actionsé=What constitutes
discovery of fraud

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief
241k100Discovery of Fraud

241k100(12)What constitutes discovery of fraud

Cause of action for fraud, fraudulent
inducement, and breach of fiduciary duty claims
based on fraud accrued against insurance
brokers, and the two-year limitations period
began to run under the discovery rule, when the
Workers’ Compensation Board, acting as the
successor in interest to self-insured trusts that
were formed to provide workers’ compensation
coverage to employees of the trusts’ members,
received forensic accountings revealed deficits
in the trusts. McKinney’s CPLR 213(8).
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12]

1 Cases that cite this headnote

Limitation of Actionsé=What constitutes
discovery of fraud

241Limitation of Actions

2411IComputation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k98Fraud as Ground for Relief
241k100Discovery of Fraud

241k100(12)What constitutes discovery of fraud

Cause of action for fraud claims accrued against

the third-party administrator of a self-insured [13]
trust and its employees, and the six-year
limitations period began to run under the
discovery  rule, when the  Workers’
Compensation Board knew or should have
known that the third-party administrator had
intentionally failed to disclose the true financial
state of the trust, and the dangers related to the
trust’s operating at a deficit.

Pretrial Procedureé=Labor and employment;
injuries to employees

Pretrial Procedureé=Sufficiency and effect
307APretrial Procedure

307AllIDismissal

307AIlI(B)Involuntary Dismissal
307AIlI(B)5Particular Actions or Subject Matter,
Defects in Pleading

307Ak647Labor and employment; injuries to
employees

307APretrial Procedure [14]
307AllIDismissal

307AIII(B)Involuntary Dismissal
307AIlI(B)6Proceedings and Effect
307Ak682Evidence
307Ak684Sufficiency and effect

Documentary evidence did not conclusively
establish that an employee of the third-party
administrator of a self-insured trust that was
formed to provide workers’ compensation
coverage to employees of the trusts’ members
terminated his  employment  with  the

administrator on the date that the employee
claimed, and thus the employee did not
conclusively establish a limitations defense to
claims of fiduciary duty, fraud and fraud in the
inducement claims; the employee could not rely
on his own affidavit in seeking dismissal, and
remaining documentary evidence did not
establish that the employee did not have any
future employment with the administrator.
McKinney’s CPLR 3211(a)(1).

5 Cases that cite this headnote

Workers’ Compensationé=Self-Insurance

413Workers’ Compensation
413XIInsurance and Public Funds
413XI(C)Self-Insurance
413k1058In general

Allegations that a trustee for a self-insured trust
that was formed to provide workers’
compensation coverage to employees of the
trusts’ members failed to ensure that the trust’s
underwriting practices and discount policies
were reasonable and consistently applied, failed
to evaluate new members properly, failed to
hold regular board meetings, failed to take
remedial actions to address the trust’s
underfunding, and failed to properly monitor a
third-party administrator’s management of the
trust, stated a breach of contract claim against
the trustee.

Contractsé=Grounds of action

95Contracts
95VIActions for Breach
95k326Grounds of action

To state a cause of action for breach of contract,
a plaintiff must allege formation of a contract,
performance by one party, failure to perform by
another and resulting damage.

1 Cases that cite this headnote
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[15] Fraudé=Effect of existence of remedy by action
on contract

184Fraud

18411 Actions

184I1(A)Rights of Action and Defenses
184k32Effect of existence of remedy by action on
contract

The same conduct that constitutes a breach of
contractual obligation may also constitute a
breach of fiduciary duty.
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Opinion

LYNCH, J.

*1250 Cross appeals from an order of the Supreme Court
(Platkin, J.), entered September 4, 2013 in Albany
County, which, among other things, partially granted
defendants’ motions to dismiss the complaint.

*1251 In December 2011, plaintiff commenced this action
in its capacity as the governmental agency charged with
administering the state’s workers’ compensation system
and as successor in interest to certain group self-insured
trusts that were formed to provide workers’ compensation
coverage to employees of the trusts’ members (see
Workers” Compensation Law § 50[3-a]; 12 NYCRR
317.2[i]; 317.3). The trusts at issue herein are the New
York Manufacturing Industry Workers’” Compensation
Self-Insurance Trust (hereinafter NYMIT), created in
October 1997, the Provider Agency Trust for Human
Services Workers’ Compensation Trust (hereinafter
PATH), created in November 1996, and the Retail &
Wholesale Industry Workers” Compensation Trust of
New York (hereinafter RITNY), created in June 1998.
Defendants are the third-party administrator for the trust,
Consolidated Risk Services, Inc. (hereinafter CRS), along
with its employees and related corporate entities
(hereinafter collectively referred to as the CRS
defendants), insurance brokers allegedly engaged in
marketing the trusts, the former trustees of RITNY, and
Regnier Consulting Group, Inc., which provided actuarial
reports for RITNY.

Plaintiff alleges that, as a result of defendants’
misconduct and malfeasance, the trusts became insolvent,
requiring it to assume administration of NYMIT in March
2006, PATH in February 2006 and RITNY in October
2008, and that a forensic audit revealed deficits ranging
from approximately $7 million to $25 million (see 12
NYCRR 317.20). Plaintiff commenced this action seeking
to recover the trusts’ accumulated deficits from
defendants, alleging numerous causes of action, including
breach of fiduciary duty, fraud and fraud in the
inducement against the CRS defendants and the insurance
brokers, breach of contract against the RITNY trustees,
and common-law indemnification against all defendants.
Defendants separately moved to dismiss the complaint.

As relevant here, Supreme Court partially denied the
motions by the CRS defendants and insurance brokers to
dismiss the breach of fiduciary duty, fraud and fraudulent
inducement claims as untimely, finding that the claims
were timely as to allegations on or after certain dates, and
*%684 that questions of fact exist regarding whether the
“discovery rule” would permit review of allegations
relating to conduct before those dates on certain claims.
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With respect to the RITNY trustees, the court dismissed
as untimely the breach of contract claim against certain
trustees—defendants  Jennifer Bartlett and Alice
Nykaza—because they demonstrated that their services as
trustees terminated more than six years before the action
was *1252 commenced, but denied the motions to dismiss
of the remaining former trustees.! The court also
dismissed the cause of action for implied indemnification,
as asserted against all defendants.

Plaintiff now appeals and, in its brief, challenges only
those portions of Supreme Court’s order as limited the
temporal scope of its claim for breach of fiduciary duty
against the CRS defendants and insurance brokers, and
dismissed its claim for common-law indemnification. The
CRS defendants cross-appeal. Defendant Hickey—Finn &
Co., Inc., an insurance broker, also cross-appeals, as
limited by its notice of appeal, from so much of the order
as partially denied its motion to dismiss the claims of
breach of fiduciary duty, fraud and fraud in the
inducement against it. Finally, former RITNY trustee
defendant Mark Bartlett cross-appeals, as limited by his
notice of appeal, from the partial denial of his motion to
dismiss the claim for breach of contract against him.?

(11 21 Tnitially, we agree with plaintiff that Supreme Court
improperly limited the temporal scope of the actionable
misconduct on its breach of fiduciary duty claim. Plaintiff
maintains that the court misapplied the repudiation rule,
which provides that “the applicable statutory period ...
does not begin to run until the fiduciary has openly
repudiated his or her obligation or the relationship has
been otherwise terminated” (Westchester Religious Inst. v.
Kamerman, 262 A.D.2d 131, 131, 691 N.Y.S.2d 502
[1999]; see Tydings v. Greenfield, Stein & Senior, LLP,
11 N.Y.3d 195, 201-202, 868 N.Y.S.2d 563, 897 N.E.2d
1044 [2008]; Matter of Baird, 58 A.D.3d 958, 959, 871
N.Y.S.2d 755 [2009] ). The Court of Appeals has
instructed that, under the repudiation rule, “the time starts
running when a successor [fiduciary] is put in place”
(Tydings v. Greenfield, Stein & Senior, LLP, 11 N.Y.3d at
202, 868 N.Y.S.2d 563, 897 N.E.2d 1044). After the
fiduciary “has yielded ... to a successor, ... [t]he running
of the statute [of limitations] then begins, and only actual
or intentional fraud will be effective to suspend it”
(Spallholz v. Sheldon, 216 N.Y. 205, 209, 110 N.E. 431
[1915] [citations omitted]; accord Tydings v. Greenfield,
Stein & Senior, LLP, 11 N.Y.3d at 201, 868 N.Y.S.2d
563, 897 N.E.2d 1044).

Bl 141 151 Here, for purposes of defendants’ motion to
dismiss, we accept *1253 as true the allegations in the
complaint that a fiduciary relationship existed between
the CRS defendants and the trusts, of which plaintiff is

the successor in interest, and afford plaintiff the benefit of
every favorable inference (see e.g. EBC I, Inc. v.
Goldman, Sachs & Co., 5 N.Y.3d 11, 19, 799 N.Y.S.2d
170, 832 N.E.2d 26 [2005]; Murray Bresky **685
Consultants, Ltd. v. New York Compensation Manager’s,
Inc., 106 A.D.3d 1255, 1258, 968 N.Y.S.2d 595 [2013]).
That fiduciary relationship would have terminated on the
dates that CRS ceased administration of the trusts in 2006,
and Supreme Court properly determined that the
limitations period commenced running at that point (see
Tydings v. Greenfield, Stein & Senior, LLP, 11 N.Y.3d at
201, 868 N.Y.S.2d 563, 897 N.E.2d 1044; Spallholz v.
Sheldon, 216 N.Y. at 209, 110 N.E. 431).3 The court
erred, however, in failing to apply the repudiation rule as
a “toll” and in sustaining the claim only with respect to
misconduct that was otherwise timely. The limitations
period for all breaches of fiduciary duty, regardless of
when they occurred, was tolled until CRS ceased
administration of the trusts and, thus, all misconduct
would “fall[ ] within the permissible temporal scope of
the” claims so long as any portion of the claim fell within
the limitations period (Westchester Religious Inst. v.
Kamerman, 262 A.D.2d at 132, 691 N.Y.S.2d 502; see
Golden Pac. Bancorp v. Federal Deposit Ins. Corp., 273
F.3d 509, 519 [2d Cir.2001] ). That is, the repudiation
rule acts as a toll of the limitations period for all
misconduct committed by the fiduciary prior to
repudiation of its obligation or termination of the
relationship. In other words, all of the alleged misconduct
prior to the severance date is included in the actionable
portion of the claim.

161 71 81 We reject the argument of the CRS defendants on
their cross appeal that the statute of limitations for the
entire breach of fiduciary duty claim is three years, rather
than six. The parties are in agreement that, because
plaintiff does not seek equitable relief, a six-year statute
of limitations period applies to the breach of fiduciary
duty claim against CRS only if “an allegation of fraud is
essential to” the claim (IDT Corp. v. Morgan Stanley
Dean Witter & Co., 12 N.Y.3d 132, 139, 879 N.Y.S.2d
355, 907 N.E.2d 268 [2009]; see New York State
Workers’ Compensation Bd. v. SGRisk, LLC, 116 A.D.3d
1148, 1154, 983 N.Y.S.2d 642 [2014] ). To state a claim
for fraud, a plaintiff must allege “that the defendant
knowingly misrepresented a material fact for the purpose
of inducing reliance upon it, that there was, in fact,
justifiable reliance thereon, and that damages *1254
resulted” (Paolucci v. Mauro, 74 A.D.3d 1517, 1520, 903
N.Y.S.2d 584 [2010] [internal quotation marks and
citation omitted] ). In addition, and particularly relevant
here, “[f]raud may also result from a fiduciary’s failure to
disclose material facts when the fiduciary had a duty to
disclose and acted with the intent to deceive” (id.; see
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Mandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 173,
178, 919 N.Y.S.2d 465, 944 N.E2d 1104 [2011];
Kaufman v. Cohen, 307 A.D.2d 113, 119-120, 760
N.Y.S.2d 157 [2003] ).

Here, a portion of plaintiff’s breach of fiduciary duty
claim is grounded in its allegations that the CRS
defendants breached their fiduciary duties to the trusts by
fraudulently concealing or misrepresenting the financial
condition of the trusts, the danger of operating deficits
and issues associated with underwriting deficiencies, and
that CRS did so as part of a scheme to increase
membership and thereby increase its own commissions.
These **686 are fraud allegations, and they are essential
to this portion of the fiduciary duty claim. That is, the
relevant portion of the claim is “based on fraud” and
“there would be no injury but for the fraud” (Paolucci v.
Mauro, 74 A.D.3d at 1520, 903 N.Y.S.2d 584 [internal
quotation marks and citation omitted] ). As such, that
portion of the fiduciary duty claim is subject to a six-year
limitations period (see New York State Workers’
Compensation Bd. v. SGRisk, LLC, 116 A.D.3d at 1154,
983 N.Y.S.2d 642; Paolucci v. Mauro, 74 A.D.3d at
1519-1520, 903 N.Y.S.2d 584; see also McDonnell v.
Bradley, 109 A.D.3d 592, 594-595, 970 N.Y.S.2d 612
[2013]; Carbon Capital Mgt., LLC v. American Express
Co., 88 A.D.3d 933, 939-940, 932 N.Y.S.2d 488 [2011];
Monaghan v. Ford Motor Co., 71 A.D.3d 848, 850, 897
N.Y.S.2d 482 [2010]; Kaufman v. Cohen, 307 A.D.2d at
120, 760 N.Y.S.2d 157).

I While we further reject the CRS defendants’ assertions
that Supreme Court improperly applied the “discovery
rule” to certain of those defendants on the fraud and
fraudulent inducement claims, we agree with
Hickey—Finn, whose marketing agreements with PATH
and NYMIT terminated effective January 1, 2000, that the
court erred in relying upon that rule to sustain the claims
against it. The “discovery rule” is found in CPLR 213(8),
which provides that claims based on fraud “must be
commenced [within] the greater of six years from the date
the cause of action accrued or two years from the time [a]
plaintiff ... discovered the fraud, or could with reasonable
diligence have discovered it.” It is settled that “[t]he
inquiry as to whether a plaintiff could, with reasonable
diligence, have discovered the fraud turns on whether the
plaintiff was possessed of knowledge of facts from which
[the fraud] could be reasonably inferred” (Sargiss v.
Magarelli, 12 N.Y.3d 527, 532, 881 N.Y.S.2d 651, 909
N.E.2d 573 [2009]; see Elhannon, LLC v. Brenda J.
DeLuca Trust, 108 A.D.3d 911, 912, 969 N.Y.S.2d 598
[2013]; Kaufman v. Cohen, 307 A.D.2d at 123, 760
N.Y.S.2d 157; Waters of *1255 Saratoga Springs v. State
of New York, 116 A.D.2d 875, 877-878, 498 N.Y.S.2d

196 [1986], affd. 68 N.Y.2d 777, 506 N.Y.S.2d 673, 498
N.E.2d 146 [1986] ).

As regards CRS and its employees, Supreme Court
determined that questions of fact exist regarding whether
misconduct predating the statute of limitations period is
cognizable under the two-year discovery rule. With
respect to the insurance brokers, the court concluded that
the fraud causes of action, along with the cause of action
for breach of fiduciary duty, were untimely under a
six-year statute of limitations, but that the record did not
foreclose application of the discovery rule. Both the CRS
defendants and Hickey—Finn argue that the claims against
them are untimely even pursuant to the discovery rule
because plaintiff could have discovered the fraud with
reasonable diligence within two years of assuming
administration of PATH and NYMIT in 2006 or, at the
latest, when plaintiff received forensic accounting reviews
for those trusts in 2008. In addition, the CRS defendants
contend that the alleged fraud with respect to RITNY
could have been discovered in 2002 when, according to
the complaint, an audit revealed “material deficiencies” in
that trust’s funding status.

101 As Hickey—Finn notes, plaintiff argues before this
Court that “[i]Jt was only after ... a forensic audit was
completed[ ] that [plaintiff] possessed knowledge of the
facts from which the fraud [committed by CRS]
reasonably could be inferred.” In light of plaintiff’s
admission that it had knowledge of the facts from which
fraud could reasonably be inferred after receiving the
forensic accountings, the two-year **687 discovery rule
would run from the date that plaintiff received the audit
reports, February 19, 2008 for NYMIT and PATH, and
June 11, 2010 for RITNY. Consistent with that admission,
a review of the reports “unequivocally establish[es] that
plaintiff was possessed of facts” upon receiving them
“that put it on notice of a potential fraud claim”
(Elhannon, LLC v. Brenda J. DeLuca Trust, 108 A.D.3d
at 913, 969 N.Y.S.2d 598). Thus, to be timely under the
discovery rule, an action on the claims involving NYMIT
and PATH was required to be commenced by February
19, 2010, and on the claims involving RITNY by June 11,
2012, absent a further toll of the statute of limitations.
This action was commenced on December 5, 2011. Even
pursuant to the discovery rule, then, the fiduciary duty,
fraud and fraudulent inducement claims are untimely with
respect to Hickey—Finn, which had no involvement with
RITNY (see Elhannon, LLC v. Brenda J. DeLuca Trust,
108 A.D.3d at 913, 969 N.Y.S.2d 598; cf. Kaufman v.
Cohen, 307 A.D.2d at 123, 760 N.Y.S.2d 157).

111 As to the CRS defendants, however, the discovery rule
would *1256 render all fraud claims regarding RITNY
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timely if receipt of the forensic audits is the earliest date
that plaintiff could be said to have possessed knowledge
of facts from which fraud could reasonably be inferred.
Moreover, because it is undisputed that a tolling
agreement extended the statute of limitations period for
CRS and its employees by approximately 33 months,
from February 2009 through November 30, 2011, the
claims involving NYMIT and PATH would also be timely
as to those defendants.* Although the CRS defendants
argue that the fraud against RITNY was discoverable in
2002 when an audit revealed material deficiencies in
funding, plaintiff persuasively responds that the audit
uncovered only funding issues related to reserves and
liabilities at a particular point in time, not evidence of an
intentional failure to disclose the true financial state of
RITNY and the dangers related to its operating at a
deficit. In our view, given the complex nature of the fraud
allegations-including the fact that forensic accountings
were required to determine the circumstances constituting
the fraud-Supreme Court properly determined that
questions of fact exist regarding whether the discovery
rule should apply such that alleged misconduct predating
the six-year limitations period is cognizable on the fraud
claims against the CRS defendants involving RITNY, and
on those claims against CRS and its employees involving
NYMIT and PATH (see Kaufiman v. Cohen, 307 A.D.2d
at 123, 760 N.Y.S.2d 157).

12l Turning to the arguments of defendant David
Bramwell, a former employee of CRS who submits his
own brief on the CRS defendants’ cross appeal, we are
unpersuaded by his assertion that his affidavit and
documentary evidence conclusively demonstrated that his
employment with CRS terminated in September 1996,
such that he had no obligations under the relevant
agreements, and that all claims against him were, in any
event, barred by the statute of limitations. “Under CPLR
3211(a)(1), a dismissal is warranted only if the
documentary evidence submitted conclusively establishes
a defense to the asserted claims as a matter of law” (Leon
v. Martinez, 84 N.Y.2d 83, 88, 614 N.Y.S.2d 972, 638
N.E.2d 511 [1994]; see  **688 Goshen v. Mutual Life
Ins. Co. of N.Y., 98 N.Y.2d 314, 326, 746 N.Y.S.2d 858,
774 N.E.2d 1190 [2002] ). Contrary to his assertions,
Bramwell cannot rely upon his own affidavit in seeking
dismissal based on that provision—“such an affidavit
does not constitute documentary evidence upon which a
proponent of dismissal pursuant to CPLR 3211(a)(1) may
rely” (State of N.Y. Workers’ *1257 Compensation Bd. v.
Madden, 119 A.D.3d 1022, 1029, 989 N.Y.S.2d 156
[2014]; see State Farm Fire & Cas. Co. v. Main Bros. Oil
Co., 101 A.D.3d 1575, 1577 n. 3, 956 N.Y.S.2d 695
[2012] ). While the remaining documentary evidence
establishes that Bramwell left CRS in 1996, it does not

establish that he had no further employment by CRS. In
that regard, plaintiff submitted evidence—the forensic
accounting report for RITNY—indicating that Bramwell
left CRS in or around 2002. Inasmuch as Bramwell’s
documentary evidence does not “ ‘utterly refute [ ]
plaintiff’s factual allegations (New York State Workers’
Compensation Bd. v. SGRisk, LLC, 116 A.D.3d at 1153,
983 N.Y.S.2d 642, quoting Goshen v. Mutual Life Ins.
Co., 98 N.Y.2d at 326, 746 N.Y.S.2d 858, 774 N.E.2d
1190; see State of N.Y. Workers’ Compensation Bd. v.
Madden, 119 A.D.3d at 1026, 1029, 989 N.Y.S.2d 156),
and giving plaintiff the benefit of every favorable
inference (see EBC I, Inc. v. Goldman, Sachs & Co., 5
N.Y.3d at 19, 799 N.Y.S.2d 170, 832 N.E.2d 26), we
conclude that plaintiff adequately stated its causes of
action against Bramwell. Similarly, given the potential
application of the repudiation and discovery rules against
Bramwell, as discussed above, Supreme Court properly
concluded that questions of fact preclude dismissal on
statute of limitations grounds at this stage of the
proceedings.

T

On his cross appeal, Bartlett, a former trustee of RITNY,
challenges Supreme Court’s denial of his motion to
dismiss plaintiff’s breach of contract claim against the
trustees of RITNY. Supreme Court dismissed a breach of
fiduciary duty claim against those trustees as untimely
pursuant to a three-year statute of limitations. Bartlett
argues that the breach of contract claim is also untimely
because it is merely a restatement of the breach of
fiduciary duty claim and that, in any event, there is no
express or implied contract between the trustees and the
trust because fundamental elements required for a
contract—mutual assent and consideration (see Maas v.
Cornell Univ., 94 N.Y.2d 87, 93-94, 699 N.Y.S.2d 716,
721 N.E.2d 966 [1999]; Apfel v. Prudential-Bache Sec.,
81 N.Y.2d 470, 475-476, 600 N.Y.S.2d 433, 616 N.E.2d
1095 [1993] )—are absent. In our view, both of these
arguments lack merit, and plaintiff adequately stated a
cause of action for breach of contract to survive a motion
to dismiss.

[13] 141 [15] To state a cause of action for breach of contract,
a plaintiff must allege “formation of a contract,
performance by one party, failure to perform by another
and resulting damage” (New York State Workers’
Compensation Bd. v. SGRisk, LLC, 116 A.D.3d at 1153,
983 N.Y.S.2d 642). As Bartlett concedes, the same
conduct that constitutes a breach of contractual obligation
may also constitute a breach of fiduciary duty (see e.g. id.
at 1153-1154, 983 N.Y.S.2d 642). Here, plaintiff alleged
that Bartlett executed a “Designation of Trustee” form in
2004, in which he agreed to accept all duties *1258 and
responsibilities of a trustee in accordance with RITNY’s


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003379667&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003379667&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994144339&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994144339&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994144339&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409287&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409287&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409287&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033758806&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033758806&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033758806&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033758806&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029525692&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029525692&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029525692&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409287&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409287&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409287&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033758806&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033758806&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999258311&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999258311&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999258311&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993140038&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993140038&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993140038&pubNum=0000578&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033082226&pubNum=0000602&originatingDoc=Ic8fd851bbdc211e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

New York State Workers’ Compensation Bd. v...., 125 A.D.3d 1250 (2015)

4 N.Y.S.3d 680, 2015 N.Y. Slip Op. 01699

trust agreement. Plaintiff further alleged that, although
RITNY provided workers’ compensation insurance to the
trust members, the RITNY trustees caused damages in
excess of $7 million to the trust when they breached their
contractual duties by, among other things, failing to
ensure that the trust’s underwriting practices and discount
policies were reasonable and consistently applied, failing
to evaluate new members properly, failing to hold regular
*%689 board meetings, failing to take remedial actions to
address RITNY’s underfunding and failing to properly
monitor CRS’s management of RITNY. Accepting these
facts as true, plaintiff adequately stated a cause of action
for breach of contract by alleging formation of a contract
between RITNY and the trustees, that the trust performed
its obligations while the trustees, including Bartlett, did
not, and that RITNY was damaged as a result.

This Court recently found that nearly identical allegations
were sufficient to state a claim for breach of contract (see
Murray  Bresky Consultants, Ltd. v. New York
Compensation ~ Manager’s, Inc., 106 A.D.3d at
1256-1258, 968 N.Y.S.2d 595; see also New York State
Workers’ Compensation Bd. v. SGRisk, LLC, 116 A.D.3d
at 1153, 983 N.Y.S.2d 642), and Bartlett’s arguments that
the required contractual elements of mutual assent and
consideration were absent provide no basis for
distinguishing those cases. As Supreme Court concluded,
Bartlett’s assent is manifest in his signed, notarized
agreement expressly “accept[ing] all duties and
responsibilities of [a trustee] in accordance with the terms
and conditions of the Trust Agreement.” Regarding
consideration, we note that every trustee’s service was
undertaken on behalf of their employers who were parties
to a complex relationship with the trusts, and agree with
Supreme Court that the record does not foreclose the
possibility that consideration flowed to the trustees via
their employers.

Finally, based upon this Court’s recent precedent, the
portion of plaintiff’s common-law indemnification claim
that was asserted against the RITNY trustees must be
reinstated. Plaintiff acknowledges that, although it
appealed from that portion of Supreme Court’s order as
dismissed its common-law indemnification claim in the
entirety, this Court’s decision in State of N.Y. Workers’
Compensation Bd. v. Madden, 119 A.D.3d 1022, 989
N.Y.S.2d 156 [2014], supra—which involved a

Footnotes

substantially similar factual background and was decided
while this appeal was pending—precludes it from seeking
indemnification except as against the trustee defendants
(id. at 1023-1025, 989 N.Y.S.2d 156). However, as
plaintiff further argues, Madden dictates that its claims
*1259 against the trustees be reinstated on the ground that
the trustees “owed a common duty to the covered
employees to ensure that the trust maintained adequate
reserves such that its assets would cover its liabilities” (id.
at 1025, 989 N.Y.S.2d 156; see Murray Bresky
Consultants, Ltd. v. New York Compensation Manager'’s,
Inc., 106 A.D.3d at 1258-1259, 968 N.Y.S.2d 595).

The parties’ remaining arguments, to the extent not
rendered academic by our decision, have been considered
and found to be lacking in merit.

ORDERED that the order is modified, on the law, without
costs, by reversing so much thereof as (1) denied the
motion of defendant Hickey—Finn & Co., Inc. to dismiss
the first, fourth and fifth causes of action against it, (2)
limited the actionable misconduct to the limitations period
on the first cause of action as to the remaining defendants,
and (3) granted the motion of defendants Mark Bartlett,
Ronald Birdsall, Bonnie Carpineta, Robert Finch, Vince
Minieri, Thomas Mirabito and William Bonisteel to
dismiss the common-law indemnification claims against
them; motion by Bartlett, Birdsall, Carpineta, Finch,
Minieri, Mirabito and Bonisteel to dismiss is denied to the
extent asserted by plaintiff in its governmental capacity as
the entity charged with the administration of the Workers’
Compensation Law, motion by Hickey—Finn to dismiss
the first, fourth and fifth causes of action is granted and
said claims dismissed, and matter remitted **690 to the
Supreme Court to permit defendants to serve an answer
within 20 days of the date of this Court’s decision; and, as
so modified, affirmed.

McCARTHY, J.P., EGAN JR. and CLARK, JJ., concur.
All Citations

125 A.D.3d 1250, 4 N.Y.S.3d 680, 2015 N.Y. Slip Op.
01699

1 In their brief, the trustees indicate that plaintiff has since discontinued all of its claims against defendant trustees Gil Rouff,
Kathleen Smith, Jamie Striley, James Groff, Melvin Hodis and William Mooradian.

2 The parties have abandoned any challenges that they may have had to Supreme Court’s resolution of the motions to dismiss the
remaining causes of action by failing to raise those challenges in their briefs (see e.g. HSBC Bank USA, N.A. v. Ashley, 104 A.D.3d
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975,975 n., 961 N.Y.S.2d 337 [2013], Iv. dismissed 21 N.Y.3d 956, 969 N.Y.S.2d 439, 991 N.E.2d 213 [2013] ).

Contrary to the CRS defendants’ argument, Spallholz v. Sheldon (supra ) contemplates that the repudiation and discovery rules
extend beyond claims for an accounting to the recovery of monetary damages for breach of fiduciary duty; Spallholz was an action
to reclaim excessive payments to a trustee, not an action for an accounting (Spallholz v. Sheldon, 216 N.Y. at 208-209, 110 N.E.
431; see People v. Ben, 55 A.D.3d 1306, 1308, 866 N.Y.S.2d 464 [2008] ).

Regarding the CRS entities not covered by the tolling agreement-the corporate affiliates-the claims involving NYMIT and PATH
are timely only with respect to misconduct occurring on or after December 5, 2005.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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127 A.D.3d 1261
Supreme Court, Appellate Division, Third
Department, New York.

TORRANCE CONSTRUCTION, INC.,
Appellant—Respondent,
V.
Lawrence R. JAQUES et al.,
Respondents—Appellants.

April 2, 2015.

Synopsis

Background: Employer brought action against
bookkeeper and bookkeeper’s wife, alleging that
bookkeeper stole money from employer’s business
accounts and used the money to improve and maintain
bookkeeper’s and wife’s home. The Supreme Court,
Essex County, Muller, J., granted in part wife’s motion to
dismiss, and cancelled the notice of pendency with
respect to defendants’ home. Cross-appeals were taken.

Holdings: The Supreme Court, Appellate Division,
McCarthy, J.P., held that:

[T employer stated cause of action against wife for aiding
and abetting conversion;

(2] employer stated cause of action against wife for money
had and received;

131 employer failed to state a cause of action against wife
for constructive trust;

[4] employer stated cause of action against wife for aiding
and abetting breach of fiduciary duty; and

1 wife was not equitably estopped from asserting
limitations defenses.

Affirmed as modified.

West Headnotes (15)

1]

2]

Pretrial Procedureé=Availability of relief
under any state of facts provable

Pretrial Procedureé=Construction of pleadings
Pretrial Procedureé=Presumptions and burden
of proof

307APretrial Procedure

307AllIDismissal

307AIII(B)Involuntary Dismissal
307AIlI(B)4Pleading, Defects In, in General
307Ak623Clear and Certain Nature of Insufficiency
307Ak624 Availability of relief under any state of
facts provable

307APretrial Procedure

307AIIDismissal

307AIlI(B)Involuntary Dismissal
307AIII(B)6Proceedings and Effect
307Ak679Construction of pleadings

307APretrial Procedure

307AlIDismissal

307AII(B)Involuntary Dismissal
307AIII(B)6Proceedings and Effect
307Ak682Evidence

307Ak683Presumptions and burden of proof

On a motion to dismiss for failure to state a
cause of action, courts assume the facts alleged
to be true, view them liberally and in the light
most favorable to the plaintiff, and assess
whether the allegations set forth all of the
elements of any cognizable cause of action, even
if the plaintiff has not properly labeled that
cause of action. McKinney’s CPLR 3211(a)(7).

2 Cases that cite this headnote

Conversion and Civil Thefté=Assertion of
ownership or control in general

97CConversion and Civil Theft
97CIActs Constituting and Liability Therefor
97Ck108Assertion of ownership or control in general

“Conversion” is an unauthorized exercise of
dominion and control over someone else’s
property that interferes with and is in defiance of
the superior possessory right of the owner or
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[3]

[4]

another person.

5
1 Cases that cite this headnote 5]

Conversion and Civil Thefté=Persons liable

97CConversion and Civil Theft
97CIIActions

97CII(A)Right of Action and Defenses
97Ck141Persons liable

A claim can exist for aiding and abetting
conversion if the aider-abettor has actual
knowledge that the person who directly
converted the plaintiff’s property did not own
that property.

2 Cases that cite this headnote

Accountantsé=Actions
Marriage and Cohabitationé=Liability of one
spouse for other spouse’s conduct

11AAccountants

11Ak10Actions

11Ak10.1In general

253Marriage and Cohabitation

253VITorts

253VI(A)In General

253k1078Torts by Spouses 6]
253k1081Liability of one spouse for other spouse’s

conduct

(Formerly 205k102 Husband and Wife)

Employer, by alleging that bookkeeper’s wife
knew of and acquiesced in bookkeeper’s
allegedly unauthorized personal purchases with
money stolen from employer’s business
accounts, that the purchased items were
delivered to and used to improve bookkeeper’s
and wife’s home, and that wife accepted the
benefits of those converted items, stated a cause
of action against wife for aiding and abetting
conversion.

3 Cases that cite this headnote

Pretrial Procedureé=Dismissal of part of
action or as to some of parties

Pretrial Procedureé=Motion and proceedings
thereon

307APretrial Procedure

307AIlIDismissal

307AIlI(B)Involuntary Dismissal
307AIII(B)11In General
307Ak535Dismissal of part of action or as to some of
parties

307APretrial Procedure

307AlIDismissal

307AIlI(B)Involuntary Dismissal
307AIII(B)6Proceedings and Effect
307Ak675Motion and proceedings thereon

In absence of a motion to dismiss by
bookkeeper, separate from the motion to dismiss
that his wife had filed with respect to the claims
against her in employer’s action against
bookkeeper and wife, alleging that bookkeeper
had stolen money from employer’s business
accounts and had used the money for personal
purchases that benefited bookkeeper and his
wife, the trial court lacked authority to search
the record and dismiss any claims against
bookkeeper. McKinney’s CPLR 3211(a).

1 Cases that cite this headnote

Implied and Constructive Contractsé=Nature
of right

205HImplied and Constructive Contracts
205HINature and Grounds of Obligation
205HI(B)Money Received
205Hk13Nature of right

The elements of a cause of action for moneys
had and received are that the defendant received
money belonging to the plaintiff and benefited
from that money, and that equity and good
conscience will not permit the defendant to keep
the money.

1 Cases that cite this headnote
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(7]

8]

Implied and Constructive Contractsé=Persons [9]
liable

205HImplied and Constructive Contracts
205HINature and Grounds of Obligation
205HI(E)Defenses and Persons Entitled or Liable
205Hk72Persons liable

Employer’s allegations that money that
bookkeeper stole from employer’s business
accounts was used to improve and maintain the
home of bookkeeper and his wife, and that wife
consented to these actions, which allegations
allowed reasonable inference that the use of the
money provided a benefit to wife, stated a cause
of action against wife for money had and
received.

Trustsé=Breach of Duty by Person in Fiduciary
Relation in General

Trustsé=Contracts and Transactions Between
Persons in Confidential Relations

390Trusts

390ICreation, Existence, and Validity
390I(C)Constructive Trusts

390k102Breach of Duty by Person in Fiduciary [10]
Relation in General

390k102(1)In general

390Trusts

390ICreation, Existence, and Validity
3901(C)Constructive Trusts

390k103Contracts and Transactions Between Persons
in Confidential Relations

390k103(1)In general

Bookkeeper’s employer failed to state a cause of

action against bookkeeper’s wife  for

constructive trust, in action alleging that money

that bookkeeper stole from employer’s business

accounts was used to improve and maintain

bookkeeper’s and wife’s home, in absence of [11]
allegations that wife was in a confidential or

fiduciary relationship with employer, and that

she made a promise or that a transfer was made

in reliance on any such promise.

Accountantsé=Actions
Marriage and Cohabitationé=Liability of one
spouse for other spouse’s conduct

11AAccountants

11Ak10Actions

11Ak10.11In general

253Marriage and Cohabitation

253VITorts

253VI(A)In General

253k1078Torts by Spouses

253k1081Liability of one spouse for other spouse’s
conduct

(Formerly 205k102 Husband and Wife)

Employer stated a cause of action against
bookkeeper’s wife for aiding and abetting
breach of fiduciary duty, by alleging that
bookkeeper stole money from employer’s
business accounts and made unauthorized
personal purchases with the money, that wife
knowingly participated and acquiesced in
bookkeeper’ activities, and that she intended to
deprive employer of its money.

2 Cases that cite this headnote

Accounté=Fiduciary relations

9Account
91Right of Action and Defenses
9k4Fiduciary relations

The existence of a fiduciary relationship
between the parties is a prerequisite to the
equitable relief of an accounting.

Accounté=Fiduciary relations

9Account
9IRight of Action and Defenses
9k4Fiduciary relations

Bookkeeper’s  fiduciary relationship ~ with
employer, from whom bookkeeper allegedly
stole funds that were used to improve and
maintain bookkeeper’s and wife’s home, could
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[12]

[13]

not be imputed to wife as prerequisite for
ordering an accounting against wife.

Limitation of Actionsé=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

While the doctrine of equitable estoppel
precludes a defendant from relying on a statute
of limitations defense when the plaintiff was
prevented from commencing a timely action by
reasonable reliance on the defendant’s fraud,
misrepresentation, or  other  affirmative
misconduct, equitable estoppel does not apply
where the misrepresentation or act of
concealment underlying the estoppel claim is the
same act which forms the basis of the plaintiff’s
underlying substantive causes of action.

1 Cases that cite this headnote

Limitation of Actionsé=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Bookkeeper’s wife was not equitably estopped
from asserting statute of limitations defenses to
employer’s claims against wife, arising from
bookkeeper allegedly using stolen money from
employer’s business accounts to improve and
maintain bookkeeper’s and wife’s home, where
employer’s equitable estoppel argument relied
on same underlying conduct that formed the
basis of substantive causes of action against
wife, namely, wife’s acceptance of delivery at
the home of goods charged to employer, which
arguably would have concealed bookkeeper’s
theft from employer.

[14]

[15]

1 Cases that cite this headnote

Limitation of Actionsé¢=Injuries to property in
general
Limitation of Actionsé=Injuries to property

241Limitation of Actions

24111Computation of Period of Limitation
2411I(A)Accrual of Right of Action or Defense
241k55Torts

241k55(5)Injuries to property in general
241Limitation of Actions

24111Computation of Period of Limitation
2411I(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k95Ignorance of Cause of Action
241k95(7)Injuries to property

Three-year statute of limitations for employer’s
conversion claims, relating to bookkeeper
allegedly stealing money from employer’s
business accounts, commenced from the dates
that the conversions took place, not from
employer’s discovery of the thefts. McKinney’s
CPLR 214(3).

1 Cases that cite this headnote

Limitation of Actionsé=Injuries to property in
general

241Limitation of Actions

24111Computation of Period of Limitation
2411I(A)Accrual of Right of Action or Defense
241k55Torts

241k55(5)Injuries to property in general

The statute of limitations for conversion runs
separately for each separate act of conversion,
and a series of conversions against the same
person or entity is not considered a single
transaction for such purpose. McKinney’s CPLR
214(3).
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Before: McCARTHY, J.P., EGAN JR., DEVINE and
CLARK, JJ.

Opinion

McCARTHY, J.P.

*1262 Cross appeals from an order of the Supreme Court
(Muller, J.), entered October 28, 2013 in Essex County,
which, among other things, partially granted defendant
Elizabeth W. Jaques’ motion to dismiss the complaint.

Defendant Lawrence R. Jaques (hereinafter Jaques) was
plaintiff’s bookkeeper for approximately 10 years and,
between April 2006 and November 2012, allegedly stole
at least $450,000 from plaintiff, primarily by charging
personal purchases to **¥444 plaintiff’s business accounts.
Plaintiff commenced this action alleging that Jaques and
his wife, defendant Elizabeth W. Jaques (hereinafter
defendant), jointly participated in this scheme, as many of
the purchases were delivered to defendants’ home and
were used to make improvements to the home. The
complaint set forth causes of action for (1) conversion, (2)
award of title to defendants’ home, (3) moneys had and
received, (4) breach of fiduciary duty and constructive
trust, and (5) an accounting. Plaintiff also filed a notice of
pendency with respect to defendants’ home. Jaques
answered. Defendant moved to dismiss pursuant to CPLR
3211(a)(1), (5) and (7) and to cancel the notice of
pendency.

Supreme Court denied defendant’s motion as to the first,
third and fifth causes of action, but dismissed the second
and fourth causes of action against both defendants and
cancelled the notice of pendency. The court also held that
defendant was equitably estopped from interposing any
statute of limitations defense. Plaintiff appeals and
defendants cross-appeal. We will address the causes of
action in the order in which they were pleaded, then the
statute of limitations defense and the cancellation of the
notice of pendency.

(11 121 BI 41 #1263 Plaintiff properly stated a cause of action

against defendant for aiding and abetting conversion. On
a motion to dismiss for failure to state a cause of action,
courts assume the facts alleged to be true, view them
liberally and in the light most favorable to the plaintiff,
and assess whether the allegations set forth all of the
elements of any cognizable cause of action, even if the
plaintiff has not properly labeled that cause of action (see
Leon v. Martinez, 84 N.Y.2d 83, 87-88, 614 N.Y.S.2d
972, 638 N.E.2d 511 [1994] ). “Conversion is an
unauthorized exercise of dominion and control over”
someone else’s property that “interferes with and is in
defiance of the superior possessory right of the owner or
another person” (Miller v. Marchuska, 31 A.D.3d 949,
950, 819 N.Y.S.2d 591 [2006] [citations omitted] ). A
claim can exist for aiding and abetting conversion if the
aider-abettor has actual knowledge that the person who
directly converted the plaintiff’s property did not own that
property (see Weisman, Celler, Spett & Modlin v.
Chadbourne & Parke, 271 A.D.2d 329, 330, 706
N.Y.S.2d 414 [2000], Iv. denied 95 N.Y.2d 760, 714
N.Y.S.2d 710, 737 N.E.2d 952 [2000]; Lenczycki v.
Shearson Lehman Hutton, 238 A.D.2d 248, 248, 656
N.Y.S.2d 609 [1997], Iv. dismissed and denied 91 N.Y.2d
918, 669 N.Y.S.2d 257, 692 N.E.2d 127 [1998]; H20
Swimwear v. Lomas, 164 A.D.2d 804, 805, 807, 560
N.Y.S.2d 19 [1990] ). Here, the complaint alleges that
defendant knew of and acquiesced in Jaques’
unauthorized personal purchases from plaintiff’s
accounts, that the purchased items were delivered to and
used to improve defendants’ home, and that defendant
accepted the benefits of these converted items. These
allegations stated a cause of action against defendant for
aiding and abetting conversion.

51 New York does not recognize a cause of action for
“title, use and exclusive possession” of someone else’s
residence. To the extent that the complaint’s second cause
of action can be read to allege conversion or seek a
constructive trust, it is duplicative of the first and fourth
causes of action. Thus, Supreme Court properly dismissed
the second cause of action as against defendant. On the
other hand, in the absence of a CPLR 3211(a) motion by
Jaques, the court was without authority to search the
record and dismiss any claims against him (see Mann v.
Rusk, 14 A.D.3d 909, 910, 788 N.Y.S.2d 686 [2005];
compare CPLR 3212[b] [permitting court to **¥445 search
the record on a summary judgment motion and grant
relief to a nonmoving party] ).

11 171 Plaintiff properly stated a cause of action against
defendant for moneys had and received. The elements of
such a cause of action are that the defendant received
money belonging to the plaintiff and benefited from that
money, and that equity and good conscience will not
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permit the defendant to keep the money (see Matter of
Moak, 92 A.D.3d 1040, 1044, 938 N.Y.S.2d 648 [2012],
Iv. *1264 denied 19 N.Y.3d 812, 2012 WL 4017770
[2012]; Matter of Witbeck, 245 A.D.2d 848, 850, 666
N.Y.S.2d 315 [1997] ). The complaint alleges that money
stolen from plaintiff by Jaques was used to improve and
maintain defendants’ home, and that defendant consented
to these actions. Accepting the allegations as true, and
reasonably inferring that the use of this money provided a
benefit to defendant, the third cause of action was
sufficient.

B BT Supreme Court erred in dismissing the fourth cause
of action against both defendants. The parties refer to this
cause of action as seeking a constructive trust. The
complaint does not sufficiently allege that plaintiff is
entitled to a constructive trust against defendant, as there
are no allegations that she was in a confidential or
fiduciary relationship with plaintiff, that she made a
promise or that a transfer was made in reliance on any
such promise—in fact, the allegations are that the money
was transferred without plaintiff’s knowledge, rather than
in reliance on a promise (compare Rafferty Sand &
Gravel, LLC v. Kalvaitis, 116 A.D.3d 1290, 1291, 984
N.Y.S.2d 462 [2014] ). The fourth cause of action, viewed
liberally and incorporating the previous allegations, does
contain allegations that fit within the cognizable legal
theory of breach of fiduciary duty by Jaques as aided and
abetted by defendant. Jaques was plaintiff’s sole
bookkeeper and had authorization to write checks on at
least one business account, putting him in a confidential
and fiduciary relationship of trust with plaintiff (see New
York State Workers’ Compensation Bd. v. SGRisk, LLC,
116 A.D.3d 1148, 1152-1153, 983 N.Y.S.2d 642 [2014]
). The complaint alleges that Jaques breached his duty by
stealing plaintiff’s money and making unauthorized
personal purchases with it. The complaint also alleges that
defendant knowingly participated and acquiesced in
Jaques’ activities, and that she intended to deprive
plaintiff of its money. The allegations were sufficient to
plead aiding and abetting breach of a fiduciary duty, as
they alleged Jaques’ breach, knowing participation by
defendant through the provision of substantial assistance
to Jaques, and damage to plaintiff (see Roni LLC v. Arfa,
15 N.Y.3d 826, 827, 909 N.Y.S.2d 1, 935 N.E.2d 791
[2010]; Kaufman v. Cohen, 307 A.D.2d 113, 126, 760
N.Y.S.2d 157 [2003] ). Although plaintiff may not be able
to obtain a constructive trust against defendant, the fourth
cause of action can survive against her to recover money
damages as a claim for aiding and abetting breach of
fiduciary duty. As noted above, the court did not have the
authority to dismiss any causes of action against Jaques
on defendant’s CPLR 3211(a) motion, as Jaques did not
move for any relief (see Mann v. Rusk, 14 A.D.3d at 910,

788 N.Y.S.2d 686).

(101 [11 Plaintiff was not entitled to an accounting against
defendant. *1265 “[Tlhe existence of a fiduciary
relationship between the parties is a prerequisite to the
equitable relief of ... an accounting” (Hydro Invs. v.
Trafalgar Power, 6 A.D.3d 882, 886, 775 N.Y.S.2d 402
[2004]; see Gersten—Hillman Agency, Inc. v. Heyman, 68
A.D.3d 1284, 1286, 892 N.Y.S.2d 209 [2009]; **446
Berke v. Hamby, 279 A.D.2d 491, 492, 719 N.Y.S.2d 280
[2001] ). Plaintiff has not alleged any such relationship
between it and defendant. Although Jaques had a
fiduciary relationship with plaintiff, that relationship is
not imputed to defendant. Hence, the fifth cause of action
should be dismissed against defendant.

(121 1131 Supreme Court erred in concluding that the
doctrine of equitable estoppel tolled the statutes of
limitations as raised by defendant. Although the doctrine
precludes a defendant from relying on a “statute of
limitations defense when the plaintiff was prevented from
commencing a timely action by reasonable reliance on the
defendant’s fraud, misrepresentation or other affirmative
misconduct ..., equitable estoppel does not apply where
the misrepresentation or act of concealment underlying
the estoppel claim is the same act which forms the basis
of [the] plaintiff’s underlying substantive cause[s] of
action” (Kosowsky v. Willard Mtn., Inc., 90 A.D.3d 1127,
1130-1131, 934 N.Y.S.2d 545 [2011] [internal quotation
marks and citations omitted] ). To support its estoppel
argument here, plaintiff is relying on the same underlying
conduct that forms the basis of the substantive causes of
action—namely, defendant’s acceptance of delivery at
defendants’ home of goods charged to plaintiff, which
arguably would have concealed Jaques’ theft from
plaintiff. Thus, equitable estoppel should not be applied to
prevent defendant from asserting a statute of limitations
defense.

[141 051 Agide from the estoppel argument, plaintiff does
not raise any argument that would prevent application of
the statutes of limitations. For conversion, a three-year
statute of limitations applies and runs from the date that
the conversion took place, not from discovery of the theft
(see CPLR 214 [3]; Vigilant Ins. Co. of Am. v. Housing
Auth. of City of El Paso, Tex., 87 N.Y.2d 36, 44, 637
N.Y.S.2d 342, 660 N.E.2d 1121 [1995]; Berman v.
Goldsmith, 141 A.D.2d 487, 487, 529 N.Y.S.2d 115
[1988] ). The statute of limitations runs separately from
each separate act of conversion; a series of conversions
against the same person or entity is not considered a
single transaction for such purpose (see Stanley v.
Morgan Guar. Trust Co. of N.Y., 173 A.D.2d 390, 391,
570 N.Y.S.2d 22 [1991] ). A six-year statute of
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limitations applies to a cause of action for moneys had
and received (see Bias Limud Torah v. County of Sullivan,
290 A.D.2d 856, 857, 736 N.Y.S.2d 523 [2002], /v.
denied 98 N.Y.2d 610, 749 N.Y.S.2d 1, 778 N.E.2d 552
[2002] ). The statute of limitations for breach of fiduciary
duty differs depending on whether the substantive remedy
sought is purely monetary—giving rise to *1266 the
three-year period applicable to injuries to property (see
CPLR 214[4] )—or is equitable in nature—giving rise to
a six-year period pursuant to CPLR 213(1) (see IDT Corp.
v. Morgan Stanley Dean Witter & Co., 12 N.Y.3d 132,
139, 879 N.Y.S.2d 355, 907 N.E.2d 268 [2009] ). We
have already determined that the equitable remedy of
constructive trust is not available against defendant, and
that plaintiff is limited to collecting money damages for
the breach of fiduciary duty cause of action, making the
three-year limitations period applicable here. As this
action was commenced on December 21, 2012, the
applicable statute of limitations bars recovery for any
conversions or breaches of fiduciary duty alleged to have
occurred more than three years prior to that date, and for
moneys had and received more than six years prior to that
date.

Finally, the notice of pendency should not have been
cancelled. When Supreme Court dismissed the second and
fourth causes of action against both defendants, it
reasonably cancelled the notice of pendency because no
remaining cause of action **447 could result in a
judgment that “would affect the title to, or the possession,
use or enjoyment of, real property” (CPLR 6501). Now
that we have reinstated those two causes of action against
Jaques and the fourth cause of action against defendant,
and the notice of pendency is applicable and proper as to

those causes of action, we reinstate the notice of
pendency.

ORDERED that the order is modified, on the law, without
costs, by reversing so much thereof as (1) granted
defendant Elizabeth W. Jaques’ motion by dismissing the
fourth cause of action against her, (2) denied said
defendant’s motion as to the fifth cause of action against
her, (3) determined that said defendant was estopped from
raising the statute of limitations defense, (4) sua sponte
dismissed the second and fourth causes of action against
defendant Lawrence R. Jaques, and (5) cancelled the
notice of pendency; (1) motion denied as to the fourth
cause of action, (2) motion granted as to the fifth cause of
action against defendant Elizabeth W. Jaques, (3) bar as
untimely any recovery against said defendant (a) on the
first or fourth causes of action for conversion or breaches
of fiduciary duty occurring more than three years prior to
commencement of this action and (b) on the third cause of
action for moneys had or received more than six years
prior to commencement of this action, (4) second and
fourth causes of action reinstated against defendant
Lawrence R. Jaques, and (5) notice of pendency
reinstated; and, as so modified, affirmed.

EGAN JR., DEVINE and CLARK, JJ., concur.
All Citations

127 A.D.3d 1261, 8 N.Y.S.3d 441, 2015 N.Y. Slip Op.
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40 N.Y.2d 129
Court of Appeals of New York.

Jan TOWLEY, an infant, by her father
and natural guardian, Warren Towley, et
al., Appellants,

V.

KING ARTHUR RINGS, INC,, et al.,
Respondents.

June 15, 1976.

Synopsis

Nonresident passenger brought action against New York
host driver and others for injuries sustained in automobile
accident in Colorado. The Supreme Court, New York
County, Bernard Nadel, J., rendered judgment for
passenger against the driver, and driver appealed. The
Supreme Court, Appellate Division, First Judicial
Department, 49 A.D.2d 555, 370 N.Y.S.2d 595, modified
to the extent of reversing the judgment against driver and
dismissing the complaint, and passenger appealed. The
Court of Appeals, Cooke, J., held that, applying Colorado
guest statute and Colorado judgmental determinations
thereunder, it could not be said as a matter of law that the
proof of willful and wanton conduct on the part of
defendant driver, who lost control of car while going
down curving mountain road, should not have been
submitted to the jury.

Modified and affirmed and case remitted to Appellate
Division.
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[1] Courtsé=Validity and Construction of
Constitutions and Statutes of Other States

106Courts

10611Establishment, Organization, and Procedure
10611(G)Rules of Decision

106k88Previous Decisions as Controlling or as
Precedents

2]

[3]

106k95Decisions of Courts of Other State
106k95(2)Validity and Construction of Constitutions
and Statutes of Other States

In applying Colorado guest statute in action
arising from automobile accident in Colorado,
New York court’s inquiry extended not only to
the words of the guest statute itself but, even
more  importantly, to the judgmental
determinations of the courts of that state in
regard to it.

3 Cases that cite this headnote

Judgmenté=Nature of Judgment in General

228Judgment
228INature and Essentials in General
228k1Nature of Judgment in General

A “judgment” is the law’s last word in a judicial
controversy, it being the final determination by a
court of the rights of the parties upon matters
submitted to it in an action or proceeding.
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Judgmenté=Judgment Distinguished from
Decision or Findings

228Judgment

228INature and Essentials in General
228k23Judgment Distinguished from Decision or
Findings

It is only what a court adjudicates, and not what
it says in an opinion, that has any direct legal
effect, and thus a judgment of a court controls
over its opinion and, if they are at variance, the
former prevails and determines the rights of the
parties.
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[4] Automobilesé=Operator Injuring Occupant

48 A Automobiles

48 AVInjuries from Operation, or Use of Highway
48AV(B)Actions

48Ak245Questions for Jury

48Ak245(2)Care Required and Negligence
48Ak245(24)Operator Injuring Occupant

Where it appeared that in similar situations
Colorado courts had left issue of willful and
wanton negligence under Colorado guest statute
to the jury, it could not be said as a matter of
law, in action arising from accident in Colorado
in which car went out of control on a downgrade
along a curving mountain two-lane road, that
proof of willful and wanton conduct on the part
of defendant driver should not have been
submitted to the jury, even if New York court’s
own view of the guality of the testimony
necessary to establish a prima facie case might
be different. C.R.S. ‘63, 13-9-1.
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Attorneys and Law Firms

*130 ***81 **729 Robert M. Ginsberg and Roger Bennet
Adler, New York City, for appellants.

*131 William F. Larkin, New York City, for respondents.

Opinion

COOKE, Judge.

Plaintiff Jan Towley, a resident of Iowa, met defendant
Mitchell Altman, a resident of New York, in Colorado
where both were vacationing. On July 27, 1971, Altman,
with Jan Towley and three others as passengers, was
operating a 1971 Chevrolet, in the Boulder, Colorado,
area, downgrade along a curving mountain two-lane road.
Although the speed limit in the vicinity varied from 25 to
40 miles per hour, Altman was driving approximately 45
to 50 miles per hour and was asked by passenger Kelleher
to slow down on two occasions. To the second entreaty,
Altman replied that his father had ‘just bought him this
car, it was brand new, and it could take curves great’, but

he did not reduce his speed. After passing a ‘snake’ sign
indicating a curve and while rounding a left turn
described by the operator as a ‘blind curve’, the Chevrolet
was ‘almost all’ across double-yellow lines, dividing the
highway, into the opposite lane, when a camper-vehicle
appeared proceeding upgrade on its proper side. Altman
swerved the Chevrolet back into its right lane and lost
control, the car going over the right-hand embankment,
flipping over and then landing in a stream. Skid marks,
attributable to the Chevrolet and measuring 52 feet on the
*132 pavement and 84 feet on the **730 shoulder, were
found. Jan Towley suffered serious injuries.

The Chevrolet was registered in the name of defendant
King Arthur Rings, Inc., of which defendant A. Arthur
Altman, Mitchell’s father, was president. During trial, the
son testified it was his father’s car.

The jury, applying Colorado law, returned a verdict for
plaintiff Jan Towley in the sum of $200,000 and for her
father on a derivative cause of action in the amount of
$5,050. The trial court set aside the verdict as against
King Arthur Rings, Inc., and A. Arthur Altman and
granted the motion to set aside the verdict in favor of Jan
Towley against Mitchell Altman, ordering a new trial on
the ground of excessiveness unless said plaintiff
stipulated to reduce the verdict to $150,000. Jan Towley
so stipulated and judgment was entered accordingly. On
appeal, the majority of the Appellate Division modified
the judgment, on the law, to the extent of reversing the
judgment in favor of plaintiffs against defendant Mitchell
Altman and dismissing the complaint. That court reasoned
that under the Colorado guest statute an injured passenger
can recover only if the driver’s negligence consists of
‘willful and wanton disregard of the rights of others’
(Colo.Rev.Stat., s 13—9—1) and that the evidence did
not ‘show Altman to have been of a malicious or
indifferent disposition toward his passengers nor heedless
of his own safety.” (49 A.D.2d 555, 556, 370 N.Y.S.2d
595, 597.)

(1121 BI Applying Colorado law to this case, as we should
(Neumeier v. Kuehner, 31 N.Y.2d 121, 335 N.Y.S.2d 64,
286 N.E.2d 454), our inquiry extends not only to the
words of the guest statute itself but, even more
importantly, to the judgmental determinations of the
courts of that State in ***82 regard to it. A judgment’ is
the law’s last word in a judicial controversy, it being the
final determination by a court of the rights of the parties
upon matters submitted to it in an action or proceeding
(Wood v. City of Salamanca,289 N.Y. 279, 282, 45
N.E.2d 443, 444; Matter of Steinberg v. Mealey, 263
App.Div. 479, 481, 33 N.Y.S.2d 650, 653, app. dsmd.,
296 N.Y. 614, 68 N.E.2d 887; Kiefer Mach. Co. v. United
States Bottlers Mach. Co., 108 F.2d 469, 470, 7 Cir.; 46
Am.Jur.2d, Judgments, s 1). The court’s opinion is a
statement of the reasons on which the judgment rests
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Towley v. King Arthur Rings, Inc., 40 N.Y.2d 129 (1976)
351 N.E.2d 728, 386 N.Y.S.2d 80

(Rogers v. Hill, 289 U.S. 582, 587, 53 S.Ct. 731, 77 L.Ed.
1385). Since it is only what a court adjudicates, not what
it says in an opinion, that has any direct legal effect, a
judgment of the court *133 controls over an opinion and,
if they are at variance, the former prevails and determines
the rights of the parties (People ex rel. McCanliss v.
McCanliss, 255 N.Y. 456, 462, 175 N.E. 129, 130; People
ex rel. Metropolitan Trust Co. v. Travis, 107 Misc. 377,
382, 176 N.Y.S. 765, 767, affd., 191 App.Div. 129, 180
N.Y.S. 659; Macfadden v. Macfadden, 49 N.J.Super. 356,
139 A2d 774; 49 CJ.S. Judgments s 22, p. 51; 46
Am.Jur.2d, Judgments, s 6, pp. 316—317). Regardless of
the manner in which the courts of Colorado may interpret
willful and wanton negligence in connection with its guest
statute, a review of the judgments of that State leads to the
conclusion that in situations similar to that here the issue
of willful and wanton negligence has been left within the
province of the jury (see, e.g., Brown v. Spain, 171 Colo.
205, 466 P.2d 462; Steeves v. Smiley, 144 Colo. 5, 354
P.2d 1011; Hennigar v. Van Every, 139 Colo. 144, 337
P.2d 7; Gravitt v. Sloggett, 132 Colo. 254, 287 P.2d 274;
Clark v. Hicks, 127 Colo. 25, 252 P.2d 1067; Dameron v.
West, 126 Colo. 435, 250 P.2d 592).

M4 While our own view of the quality of the testimony
necessary to establish a prima facie case might be
different, applying the law as it exists in Colorado to the
**731 instant facts, it cannot be said as a matter of law
that the proof of willful and wanton conduct on the part of
Mitchell Altman should not have been submitted to the

Footnotes

jury. There was no proof justifying the imposition of
liability on the other defendants.

The order of the Appellate Division is modified by
deleting therefrom the provisions that the judgment in
favor of plaintiffs against defendant Mitchell Altman be
reversed and that the complaint be dismissed and by
directing that the matter as between plaintiffs and said
defendant be remitted to the Appellate Division for a
review of the facts and, except as so modified, the order is
affirmed.

BREITEL, C.J., and JASEN, GABRIELLI, JONES and
WACHTLER, JJ., concur.

FUCHSBERG, J., taking no part.

Order modified, with costs to plaintiffs only against
defendant Mitchell Altman, and case remitted to the
Appellate Division, First Department, for further
proceedings in accordance with the opinion herein and, as
so modified, affirmed.

All Citations

40 N.Y.2d 129, 351 N.E.2d 728, 386 N.Y.S.2d 80

* CPLR 5011, in defining a judgment, states that ‘(a) judgment is the determination of the rights of the parties in an action or special

proceeding and may be either interlocutory or final.’
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Westchester Religious Institute v. Kamerman, 262 A.D.2d 131 (1999)

691 N.Y.S.2d 502, 1999 N.Y. Slip Op. 05498

KeyCite Yellow Flag - Negative Treatment
Distinguished by Access Point Medical, LLC v. Mandell, N.Y.A.D. 1
Dept., April 2, 2013
262 A.D.2d 131
Supreme Court, Appellate Division, First
Department, New York.

WESTCHESTER RELIGIOUS
INSTITUTE, Plaintiff—Respondent,
V.

Jerome KAMERMAN, et al.,
Defendants—Appellants.

June 15, 1999.

Synopsis

Non-profit corporation brought breach of fiduciary
relationship action against its former officers. Following
remand, the Supreme Court, New York County, Sheila
Abdus—Salaam, J., denied officers’ motion for partial
summary judgment dismissing claims for an accounting.
Officers appealed. The Supreme Court, Appellate
Division, held that the breach of fiduciary relationship
action was filed with in the six-year limitations period.

Affirmed.

West Headnotes (2)

[1] Limitation of Actionsé=Termination of Trust
Limitation of Actions¢=Repudiation or
Violation of Trust

241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust

241k102In General

241k102(11)Termination of Trust
241Limitation of Actions

24111Computation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust
241k103Repudiation or Violation of Trust
241k103(1)In General

The six-year limitations period for claim of
breach of fiduciary relationship does not begin
to run until the fiduciary has openly repudiated
his or her obligation or the relationship has been
otherwise terminated.

39 Cases that cite this headnote

[2] Limitation of Actionsé=Repudiation or
Violation of Trust

241Limitation of Actions

2411IComputation of Period of Limitation
24111(F)Ignorance, Mistake, Trust, Fraud, and
Concealment or Discovery of Cause of Action
241k101Existence of Trust
241k103Repudiation or Violation of Trust
241k103(1)In General

Non-profit corporation brought breach of
fiduciary relationship action against its former
officers within the six-year limitations period,
where the defendants had served as officers of
the corporation less than six years before the
action was commenced and the defendants had
not openly repudiated their fiduciary obligations
prior to leaving their positions of trust.

33 Cases that cite this headnote
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*%*503 Daniel L. Kurtz, for Plaintiff-Respondent.

Kevin J. Farrelly, for Defendants—Appellants.
ROSENBERGER, J.P., TOM, SAXE and BUCKLEY, JJ.

Opinion

MEMORANDUM DECISION.

*131 Order, Supreme Court, New York County (Sheila
Abdus—Salaam, J.), entered January 22, 1999, which, to
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Westchester Religious Institute v. Kamerman, 262 A.D.2d 131 (1999)

691 N.Y.S.2d 502, 1999 N.Y. Slip Op. 05498

the extent appealed from, denied defendants’ motion for
partial summary judgment dismissing the complaint
seeking an accounting from defendants as time-barred
with respect to alleged misconduct committed more than
six years prior to the commencement of the action,
unanimously affirmed, with costs.

1 2I' As we noted in deciding the prior appeal in this
matter, this is an action for breach of a fiduciary
relationship (248 A.D.2d 116, 669 N.Y.S.2d 805).
Accordingly, the applicable statutory period is six years,
which period does not begin to run until the fiduciary has
openly repudiated his or her obligation or the relationship

has been otherwise terminated (see,  *132 Matter of

Barabash, 31 N.Y.2d 76, 80, 334 N.Y.S.2d 890, 286
N.E.2d 268; Matter of Winne, 232 A.D.2d 956, 957-958,
649 N.Y.S.2d 210; 7196 Owners Corp. v. Hampton Mgt.
Co., 227 A.D.2d 296, 642 N.Y.S.2d 316). Since
defendants served as officers of plaintiff, a non-profit

corporation, until August 29, 1990, this action
commenced in January 1996 is timely. Moreover, since
defendants cannot have been said to have openly
repudiated their fiduciary obligations prior to leaving their
positions of trust in 1990, the statutory period did not
begin to run in defendants’ favor until that time (see,
Barabash, supra; Winne, supra; 196 Owners, supra; see
also, Matter of Zilkha, 174 A.D.2d 331, 334, 570
N.Y.S.2d 807). Accordingly, since the statutory period
was tolled between the alleged fiduciary misconduct and
August 29, 1990, the alleged misconduct antedating
August 29, 1990 falls within the permissible temporal
scope of the accounting being sought.

All Citations

262 A.D.2d 131, 691 N.Y.S.2d 502, 1999 N.Y. Slip Op.
05498

End of Document

© 2021 Thomson Reuters. No claim to original U.S. Government Works.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998071563&pubNum=602&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972121071&pubNum=578&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972121071&pubNum=578&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972121071&pubNum=578&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996244274&pubNum=602&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996244274&pubNum=602&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996121452&pubNum=602&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996121452&pubNum=602&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972121071&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996244274&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996121452&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991105168&pubNum=602&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991105168&pubNum=602&originatingDoc=Ie1bd4a94d98f11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7 (2008)

129 S.Ct. 365, 67 ERC 1225, 172 L.Ed.2d 249, 77 USLW 4001...

KeyCite Yellow Flag - Negative Treatment
Not Followed as Dicta S.A. v. Trump, N.D.Cal., March 1, 2019

129 S.Ct. 365
Supreme Court of the United States

Donald C. WINTER, Secretary of the
Navy, et al., Petitioners,
V.
NATURAL RESOURCES DEFENSE
COUNCIL, INC., et al.

No. 07-1239.

Argued Oct. 8, 2008.
|

Decided Nov. 12, 2008.

Synopsis

Background: Environmental organizations, which were
concerned that the Navy’s use of mid-frequency active
(MFA) sonar in training exercises would cause serious
harm to various species of marine mammals present in the
southern California waters, sought a preliminary
injunction based on alleged violations of the National
Environmental Policy Act (NEPA), the Endangered
Species Act (ESA), the Administrative Procedure Act
(APA), and the Coastal Zone Management Act (CZMA).
The United States District Court for the Central District of
California, Florence Marie Cooper, J., 530 F.Supp.2d
1110, granted motion for preliminary injunction. Navy
appealed. The Court of Appeals for the Ninth Circuit, 518
F.3d 658, Betty B. Fletcher, Circuit Judge, upheld
preliminary injunction imposing restrictions on the
Navy’s sonar training. Certiorari was granted.

[Holding:] The Supreme Court, Chief Justice Roberts,
held that:

1 plaintiffs seeking preliminary relief are required to
demonstrate that irreparable injury is likely in absence of
injunction; abrogating Faith Center Church Evangelistic
Ministries v. Glover, 480 F.3d 891; Earth Island Inst. v.
United States Forest Serv., 442 F.3d 1147, and

[2) alleged irreparable injury to marine mammals resulting
from Navy’s training exercises using mid-frequency
active (MFA) sonar was outweighed by the public interest

and the Navy’s interest in effective, realistic training of its
sailors.

Reversed.

Justice Breyer, with whom Justice Stevens joined as to
Part I, concurred in part and dissented in part, and filed
opinion.

Justice Ginsburg, with whom Justice Souter joined,
dissented and filed opinion.

West Headnotes (6)

[1] Injunctioné=Grounds in general; multiple
factors

212Injunction

212I1Preliminary, Temporary, and Interlocutory
Injunctions in General

21211(B)Factors Considered in General
212k1092Grounds in general; multiple factors
(Formerly 212k138.1)

A plaintiff seeking a preliminary injunction
must establish that he is likely to succeed on the
merits, that he is likely to suffer irreparable
harm in the absence of preliminary relief, that
the balance of equities tips in his favor, and that
an injunction is in the public interest.

13922 Cases that cite this headnote

[2] Injunctioné=Irreparable injury

212Injunction

2121IPreliminary, Temporary, and Interlocutory
Injunctions in General

212I1(B)Factors Considered in General
212k11011Injury, Hardship, Harm, or Effect
212k1106Irreparable injury

(Formerly 212k138.6)

Plaintiffs seeking preliminary relief are required
to demonstrate that irreparable injury is likely in
the absence of an injunction; abrogating Faith
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[4]

Center Church Evangelistic ~Ministries v.
Glover, 480 F.3d 891; Earth Island Inst. v.
United States Forest Serv., 442 F.3d 1147.

6020 Cases that cite this headnote

Environmental Lawé=Duty of government
bodies to consider environment in general

149EEnvironmental Law

149EXIIAssessments and Impact Statements
149Ek577Duty of government bodies to consider
environment in general

When the Government conducts an activity, the
National Environmental Policy Act (NEPA)
itself does not mandate particular results;
instead, NEPA imposes only procedural
requirements to ensure that the agency, in
reaching its decision, will have available, and
will carefully consider, detailed information
concerning significant environmental impacts.
National Environmental Policy Act of 1969, § 2
et seq., 42 U.S.C.A. § 4321 et seq.
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Environmental Lawé=Preliminary injunction

149EEnvironmental Law
149EXII1Judicial Review or Intervention
149Ek699Injunction
149Ek701Preliminary injunction

Alleged irreparable injury to marine mammals
resulting from Navy’s training exercises using
mid-frequency active (MFA) sonar was
outweighed by the public interest and the
Navy’s interest in effective, realistic training of
its sailors, and therefore preliminary injunction
imposing a 2,200-yard shutdown zone and
requiring the Navy to power down its MFA
sonar during significant surface ducting
conditions would be vacated; for environmental
organization plaintiffs, the most serious possible
injury would be harm to an unknown number of
the marine mammals that they studied and
observed, and, in contrast, forcing the Navy to
deploy an inadequately trained antisubmarine

[5]

[6]

force would jeopardize the safety of the fleet, as
active sonar was the only reliable technology for
detecting and tracking enemy diesel-electric
submarines, and the President had determined
that training with active sonar was essential to
national security.
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Injunctioné=Extraordinary or unusual nature of
remedy

Injunctioné=Balancing or weighing hardship or
injury

212Injunction

212ITPreliminary, Temporary, and Interlocutory
Injunctions in General

212II(A)Nature, Form, and Scope of Remedy
212k1075Extraordinary or unusual nature of remedy
(Formerly 212k132)

212Injunction

21211Preliminary, Temporary, and Interlocutory
Injunctions in General

212I1(B)Factors Considered in General
212k1101Injury, Hardship, Harm, or Effect
212k1109Balancing or weighing hardship or injury
(Formerly 212k138.15)

A preliminary injunction is an extraordinary
remedy never awarded as of right; in each case,
courts must balance the competing claims of
injury and must consider the effect on each party
of the granting or withholding of the requested
relief.
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Injunctioné=Extraordinary or unusual nature of
remedy
Injunctioné=Public interest considerations

212Injunction

212IInjunctions in General; Permanent Injunctions in
General

212I(A)Nature, Form, and Scope of Remedy
212k1007Extraordinary or unusual nature of remedy
(Formerly 212k24)

212Injunction

212IInjunctions in General; Permanent Injunctions in
General


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011648153&pubNum=0000506&originatingDoc=I2c2f54e6b02911ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011648153&pubNum=0000506&originatingDoc=I2c2f54e6b02911ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008781291&pubNum=0000506&originatingDoc=I2c2f54e6b02911ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008781291&pubNum=0000506&originatingDoc=I2c2f54e6b02911ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&headnoteId=201743912550120160902120816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek577/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek577/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149EXII/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek577/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS4321&originatingDoc=I2c2f54e6b02911ddb7e683ba170699a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&headnoteId=201743912500320160902120816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek701/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149EXIII/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek699/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek701/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&headnoteId=201743912500420160902120816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1075/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1075/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1109/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1109/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212II/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212II(A)/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1075/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212II/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212II(B)/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1101/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1109/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&headnoteId=201743912500520160902120816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1007/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1007/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1039/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212I/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212I(A)/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1007/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212I/View.html?docGuid=I2c2f54e6b02911ddb7e683ba170699a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7 (2008)

129 S.Ct. 365, 67 ERC 1225, 172 L.Ed.2d 249, 77 USLW 4001...

212I(B)Factors Considered in General
212k1039Public interest considerations
(Formerly 212k24)

In exercising their sound discretion, courts of
equity should pay particular regard for the
public consequences in employing the
extraordinary remedy of injunction.

1283 Cases that cite this headnote

*%366 Syllabus”

Antisubmarine warfare is one of the Navy’s highest
priorities. The Navy’s fleet faces a significant threat from
modern diesel-electric submarines, which are extremely
difficult to detect and track because they can operate
almost silently. The most effective tool for identifying
submerged diesel-electric submarines is active sonar,
which emits pulses of sound underwater and then receives
the acoustic waves that echo off the target. Active sonar is
a complex technology, and sonar operators must undergo
extensive training to become proficient in its use.

This case concerns the Navy’s use of “mid-frequency
active” (MFA) sonar during integrated training exercises
in the waters off southern California (SOCAL). In these
exercises, ships, submarines, and aircraft train together as
members of a “strike group.” Due to the importance of
antisubmarine warfare, a strike group may not be certified
for deployment until it demonstrates proficiency in the
use of active sonar to detect, track, and neutralize enemy
submarines.

The SOCAL waters contain at least 37 species of marine
mammals. The plaintiffs—groups and individuals devoted
to the protection of marine mammals and ocean
habitats—assert that MFA sonar causes serious injuries to
these animals. The Navy disputes that claim, noting that
MFA sonar training in SOCAL waters has been
conducted for 40 years without a single documented
sonar-related injury to any marine mammal. Plaintiffs
sued the Navy, seeking declaratory and injunctive relief
on the grounds that the training exercises violated the
National Environmental Policy Act of 1969 (NEPA) and
other federal laws; in particular, plaintiffs contend that the
Navy should have prepared an environmental impact
statement (EIS) before conducting the latest round of
SOCAL exercises.

The District Court entered a preliminary injunction

prohibiting the Navy from using MFA sonar during its
training exercises. The Court of Appeals held that this
injunction was overbroad and remanded to the District
Court for a narrower remedy. The District Court then
entered another preliminary injunction, imposing six
restrictions on the Navy’s use of sonar during its SOCAL
training exercises. As relevant to this case, the injunction
required the Navy to shut down MFA sonar when a
marine mammal was spotted within 2,200 yards of a
vessel, and to power down sonar by 6 decibels during
conditions known as “surface ducting.”

**%367 The Navy then sought relief from the Executive
Branch. The Council on Environmental Quality (CEQ)
authorized the Navy to implement “alternative
arrangements” to NEPA compliance in light of
“emergency circumstances.” The CEQ allowed the Navy
to continue its training exercises under voluntary
mitigation procedures that the Navy had previously
adopted.

The Navy moved to vacate the District Court’s
preliminary injunction in light of the CEQ’s actions. The
District Court refused to do so, and the Court of Appeals
affirmed. The Court of Appeals held that there was a
serious question whether the CEQ’s interpretation of the
“emergency circumstances” regulation was lawful, that
plaintiffs had carried their burden of establishing a
“possibility” of irreparable injury, and that the
preliminary injunction was appropriate because the
balance of hardships and consideration of the public
interest favored the plaintiffs. The Court of Appeals
emphasized that any negative impact of the injunction on
the Navy’s training exercises was ‘“speculative,” and
determined that (1) the 2,200—yard shutdown zone was
unlikely to affect naval operations, because MFA sonar
systems are often shut down during training exercises;
and (2) the power-down requirement during surface
ducting conditions was not unreasonable, because such
conditions are rare and the Navy has previously certified
strike groups not trained under these conditions.

Held: The preliminary injunction is vacated to the extent
challenged by the Navy. The balance of equities and the
public interest—which were barely addressed by the
District Court—tip strongly in favor of the Navy. The
Navy’s need to conduct realistic training with active sonar
to respond to the threat posed by enemy submarines
plainly outweighs the interests advanced by the plaintiffs.
Pp. 374 — 382.

(a) The lower courts held that when a plaintiff
demonstrates a strong likelihood of success on the merits,
a preliminary injunction may be entered based only on a
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“possibility” of irreparable harm. The “possibility”
standard is too lenient. This Court’s frequently reiterated
standard requires plaintiffs seeking preliminary relief to
demonstrate that irreparable injury is likely in the absence
of an injunction.

Even if plaintiffs have demonstrated a likelihood of
irreparable injury, such injury is outweighed by the public
interest and the Navy’s interest in effective, realistic
training of its sailors. For the same reason, it is
unnecessary to address the lower courts’ holding that
plaintiffs have established a likelihood of success on the
merits. Pp. 374 —377.

(b) A preliminary injunction is an extraordinary remedy
never awarded as of right. In each case, courts must
balance the competing claims of injury and consider the
effect of granting or withholding the requested relief,
paying particular regard to the public consequences.
Weinberger v. Romero—Barcelo, 456 U.S. 305, 312, 102
S.Ct. 1798, 72 L.Ed.2d 91. Military interests do not
always trump other considerations, and the Court has not
held that they do, but courts must give deference to the
professional judgment of military authorities concerning
the relative importance of a particular military interest.
Goldman v. Weinberger, 475 U.S. 503, 507, 106 S.Ct.
1310, 89 L.Ed.2d 478.

Here, the record contains declarations from some of the
Navy’s most senior officers, all of whom underscored the
threat posed by enemy submarines and the need for
extensive sonar training to counter this threat. Those
officers emphasized that realistic training cannot be
accomplished under the two challenged restrictions
imposed **368 by the District Court—the 2,200—yard
shutdown zone and the power-down requirement during
surface ducting conditions. The use of MFA sonar under
realistic conditions during training exercises is clearly of
the utmost importance to the Navy and the Nation. The
Court does not question the importance of plaintiffs’
ecological, scientific, and recreational interests, but it
concludes that the balance of equities and consideration of
the overall public interest tip strongly in favor of the
Navy. The determination of where the public interest lies
in this case does not strike the Court as a close question.
Pp. 376 — 378.

(c) The lower courts’ justifications for entering the
preliminary injunction are not persuasive. Pp. 377 — 381.

(1) The District Court did not give serious consideration
to the balance of equities and the public interest. The
Court of Appeals did consider these factors and conclude
that the Navy’s concerns about the preliminary injunction

were “speculative.” But that is almost always the case
when a plaintiff seeks injunctive relief to alter a
defendant’s conduct. The lower courts failed properly to
defer to senior Navy officers’ specific, predictive
judgments about how the preliminary injunction would
reduce the effectiveness of the Navy’s SOCAL training
exercises. Pp. 377 — 378.

(2) The District Court abused its discretion by requiring
the Navy to shut down MFA sonar when a marine
mammal is spotted within 2,200 yards of a sonar-emitting
vessel. The Court of Appeals concluded that the zone
would not be overly burdensome because marine mammal
sightings during training exercises are relatively rare. But
regardless of the frequency of such sightings, the
injunction will increase the radius of the shutdown zone
from 200 to 2,200 yards, which expands its surface area
by a factor of over 100. Moreover, because training
scenarios can take several days to develop, each
additional shutdown can result in the loss of several days’
worth of training. The Court of Appeals also concluded
that the shutdown zone would not be overly burdensome
because the Navy had shut down MFA sonar several
times during prior exercises when marine mammals were
spotted well beyond the Navy’s self-imposed 200—yard
zone. But the court ignored undisputed evidence that
these voluntary shutdowns only occurred during tactically
insignificant times. Pp. 378 — 380.

(3) The District Court also abused its discretion by
requiring the Navy to power down MFA sonar by 6
decibels during significant surface ducting conditions.
When surface ducting occurs, active sonar becomes more
useful near the surface, but less effective at greater
depths. Diesel-electric submariners are trained to take
advantage of these distortions to avoid being detected by
sonar. The Court of Appeals concluded that the
power-down requirement was reasonable because surface
ducting occurs relatively rarely, and the Navy has
previously certified strike groups that did not train under
such conditions. This reasoning is backwards. Given that
surface ducting is both rare and unpredictable, it is
especially important for the Navy to be able to train under
these conditions when they occur. Pp. 380 — 381.

(4) The Navy has previously taken voluntary measures to
address concerns about marine mammals, and has chosen
not to challenge four other restrictions imposed by the
District Court in this case. But that hardly means that
other, more intrusive restrictions pose no threat to
preparedness for war. The Court of Appeals noted that the
Navy could return to the District Court to seek
modification of the **369 preliminary injunction if it
actually resulted in an inability to train. The Navy is not
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required to wait until it is unable to train sufficient forces
for national defense before seeking dissolution of the
preliminary injunction. By then it may be too late. Pp. 380
—381.

(d) This Court does not address the underlying merits of
plaintiffs’ claims, but the foregoing analysis makes clear
that it would also be an abuse of discretion to enter a
permanent injunction along the same lines as the
preliminary injunction. Plaintiffs’ ultimate legal claim is
that the Navy must prepare an EIS, not that it must cease
sonar training. There is accordingly no basis for enjoining
such training pending preparation of an EIS—if one is
determined to be required—when doing so is credibly
alleged to pose a serious threat to national security. There
are many other remedial tools available, including
declaratory relief or an injunction specifically tailored to
preparation of an EIS, that do not carry such dire
consequences. Pp. 380 — 382.

518 F.3d 658, reversed; preliminary injunction vacated in
part.

ROBERTS, C.J., delivered the opinion of the Court, in
which SCALIA, KENNEDY, THOMAS, and ALITO, JJ.,
joined. BREYER, J., filed an opinion concurring in part
and dissenting in part, in which STEVENS, J., joined as
to Part I, post, pp. 382 — 387. GINSBURG, J., filed a
dissenting opinion, in which SOUTER, J., joined, post,
pp- 387 —393.
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Opinion

*%370 Chief Justice ROBERTS delivered the opinion of
the Court.

*12 “To be prepared for war is one of the most effectual
means of preserving peace.” 1 Messages and Papers of the
Presidents 57 (J. Richardson comp. 1897). So said George
Washington in his first Annual Address to Congress, 218
years ago. One of the most important ways the Navy
prepares for war is through integrated training exercises at
sea. These exercises include training in the use of modern
sonar to detect and track enemy submarines, something
the Navy has done for the past 40 years. The plaintiffs,
respondents here, complained that the Navy’s
sonar-training program harmed marine mammals, and that
the Navy should have prepared an environmental impact
statement before commencing its latest round of training
exercises. The Court of Appeals upheld a preliminary
injunction imposing restrictions on the Navy’s sonar
training, even though that court acknowledged that “the
record contains no evidence that marine mammals have
been harmed” by the Navy’s exercises. 518 F.3d 658, 696
(C.A.92008).

The Court of Appeals was wrong, and its decision is
reversed.
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The Navy deploys its forces in “strike groups,” which are
groups of surface ships, submarines, and aircraft centered
around either an aircraft carrier or an amphibious assault
ship. App. to Pet. for Cert. 316a—317a (Pet. App.).
Seamless coordination among strike-group assets is
critical. Before deploying a strike group, the Navy
requires extensive integrated training in analysis and
prioritization of threats, execution of military missions,
and maintenance of force protection. App. 110-111.

Antisubmarine warfare is currently the Pacific Fleet’s top
war-fighting priority. Pet.App. 270a-27la. Modern
diesel-electric submarines pose a significant threat to
Navy vessels because they can operate almost silently,
making them extremely *13 difficult to detect and track.
Potential adversaries of the United States possess at least
300 of these submarines. App. 571.

The most effective technology for identifying submerged
diesel-electric submarines within their torpedo range is
active sonar, which involves emitting pulses of sound
underwater and then receiving the acoustic waves that
echo off the target. Pet.App. 266a—267a, 274a. Active
sonar is a particularly useful tool because it provides both
the bearing and the distance of target submarines; it is
also sensitive enough to allow the Navy to track enemy
submarines that are quieter than the surrounding marine
environment.! This case concerns the Navy’s use of
“mid-frequency active” (MFA) sonar, which transmits
sound waves at frequencies between 1 kHz and 10 kHz.

Not surprisingly, MFA sonar is a complex technology,
and sonar operators must undergo extensive training to
become proficient in its use. Sonar reception can be
affected by countless different factors, including the time
of day, water density, salinity, currents, weather
conditions, and the contours of the sea floor. Id., at
278a-279a. When working as part of a strike group, sonar
operators must be able to coordinate with other Navy
ships and planes while avoiding interference. The Navy
conducts regular training exercises **371 under realistic
conditions to ensure that sonar operators are thoroughly
skilled in its use in a variety of situations.

The waters off the coast of southern California (SOCAL)
are an ideal location for conducting integrated training
exercises, as this is the only area on the west coast that is
relatively close to land, air, and sea bases, as well as
amphibious *14 landing areas. App. 141-142. At issue in
this case are the Composite Training Unit Exercises and
the Joint Tactical Force Exercises, in which individual
naval units (ships, submarines, and aircraft) train together
as members of a strike group. A strike group cannot be
certified for deployment until it has successfully

completed the integrated training exercises, including a
demonstration of its ability to operate under simulated
hostile conditions. Id., at 564-565. In light of the threat
posed by enemy submarines, all strike groups must
demonstrate proficiency in antisubmarine warfare.
Accordingly, the SOCAL exercises include extensive
training in detecting, tracking, and neutralizing enemy
submarines. The use of MFA sonar during these exercises
is “mission-critical,” given that MFA sonar is the only
proven method of identifying submerged diesel-electric
submarines operating on battery power. /d., at 568-571.

Sharing the waters in the SOCAL operating area are at
least 37 species of marine mammals, including dolphins,
whales, and sea lions. The parties strongly dispute the
extent to which the Navy’s training activities will harm
those animals or disrupt their behavioral patterns. The
Navy emphasizes that it has used MFA sonar during
training exercises in SOCAL for 40 years, without a
single documented sonar-related injury to any marine
mammal. The Navy asserts that, at most, MFA sonar may
cause temporary hearing loss or brief disruptions of
marine mammals’ behavioral patterns.

The plaintiffs are the Natural Resources Defense Council,
Inc., Jean—Michael Cousteau (an environmental enthusiast
and filmmaker), and several other groups devoted to the
protection of marine mammals and ocean habitats. They
contend that MFA sonar can cause much more serious
injuries to marine mammals than the Navy acknowledges,
including permanent hearing loss, decompression
sickness, and major behavioral disruptions. According to
the plaintiffs, several mass strandings of marine mammals
(outside of SOCAL) *15 have been “associated” with the
use of active sonar. They argue that certain species of
marine mammals—such as beaked whales—are uniquely
susceptible to injury from active sonar; these injuries
would not necessarily be detected by the Navy, given that
beaked whales are “very deep divers” that spend little
time at the surface.

II

The procedural history of this case is rather complicated.
The Marine Mammal Protection Act of 1972 (MMPA),
86 Stat. 1027, generally prohibits any individual from
“taking” a marine mammal, defined as harassing, hunting,
capturing, or killing it. 16 U.S.C. §§ 1362(13), 1372(a).
The Secretary of Defense may “exempt any action or
category of actions” from the MMPA if such actions are
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“necessary for national defense.” § 1371(f)(1). In January
2007, the Deputy Secretary of Defense—acting for the
Secretary—granted the Navy a 2—year exemption from
the MMPA for the training exercises at issue in this case.
Pet. App. 219a-220a. The exemption was conditioned on
the Navy adopting several mitigation procedures,
including: (1) training lookouts and officers to watch for
marine mammals; (2) requiring at least five lookouts with
binoculars **372 on each vessel to watch for anomalies
on the water surface (including marine mammals); (3)
requiring aircraft and sonar operators to report detected
marine mammals in the vicinity of the training exercises;
(4) requiring reduction of active sonar transmission levels
by 6 dB if a marine mammal is detected within 1,000
yards of the bow of the vessel, or by 10 dB if detected
within 500 yards; (5) requiring complete shutdown of
active sonar transmission if a marine mammal is detected
within 200 yards of the vessel; (6) requiring active sonar
to be operated at the “lowest practicable level”; and (7)
adopting coordination and reporting procedures. Id., at
222a-230a.

The National Environmental Policy Act of 1969 (NEPA),
83 Stat. 852, requires federal agencies “to the fullest
extent *16 possible” to prepare an environmental impact
statement (EIS) for “every ... major Federal actio[n]
significantly affecting the quality of the human
environment.” 42 U.S.C. § 4332(2)(C) (2000 ed.). An
agency is not required to prepare a full EIS if it
determines—based on a shorter environmental assessment
(EA)—that the proposed action will not have a significant
impact on the environment. 40 CFR §§ 1508.9(a),
1508.13 (2007).

In February 2007, the Navy issued an EA concluding that
the 14 SOCAL training exercises scheduled through
January 2009 would not have a significant impact on the
environment. App. 226-227. The EA divided potential
injury to marine mammals into two categories: Level A
harassment, defined as the potential destruction or loss of
biological tissue (i.e.,, physical injury), and Level B
harassment, defined as temporary injury or disruption of
behavioral patterns such as migration, feeding, surfacing,
and breeding. /d., at 160-161.

The Navy’s computer models predicted that the SOCAL
training exercises would cause only eight Level A
harassments of common dolphins each year, and that even
these injuries could be avoided through the Navy’s
voluntary mitigation measures, given that dolphins travel
in large pods easily located by Navy lookouts. Id., at
176-177, 183. The EA also predicted 274 Level B
harassments of beaked whales per year, none of which
would result in permanent injury. /d., at 185-186. Beaked

whales spend little time at the surface, so the precise
effect of active sonar on these mammals is unclear. Erring
on the side of caution, the Navy classified all projected
harassments of beaked whales as Level A. Id., at 186,
223. In light of its conclusion that the SOCAL training
exercises would not have a significant impact on the
environment, the Navy determined that it was
unnecessary to prepare a full EIS. See 40 CFR § 1508.13.

Shortly after the Navy released its EA, the plaintiffs sued
the Navy, seeking declaratory and injunctive relief on the
grounds that the Navy’s SOCAL training exercises
violated *17 NEPA, the Endangered Species Act of
1973(ESA), and the Coastal Zone Management Act of
1972 (CZMA).> The District Court granted plaintiffs’
motion for a preliminary injunction and prohibited the
Navy from using MFA sonar during its remaining training
exercises. The court held that plaintiffs had “demonstrated
a probability of success” on their claims under NEPA and
the CZMA. Pet.App. 207a, 215a. The court also
determined that equitable relief was **373 appropriate
because, under Ninth Circuit precedent, plaintiffs had
established at least a “ ‘possibility’ ™ of irreparable harm
to the environment. Id., at 217a. Based on scientific
studies, declarations from experts, and other evidence in
the record, the District Court concluded that there was in
fact a “near certainty” of irreparable injury to the
environment, and that this injury outweighed any possible
harm to the Navy. Id., at 217a-218a.

1733

The Navy filed an emergency appeal, and the Ninth
Circuit stayed the injunction pending appeal. 502 F.3d
859, 865 (2007). After hearing oral argument, the Court
of Appeals agreed with the District Court that preliminary
injunctive relief was appropriate. The appellate court
concluded, however, that a blanket injunction prohibiting
the Navy from using MFA sonar in SOCAL was
overbroad, and remanded the case to the District Court “to
narrow its injunction so as to provide mitigation
conditions under which the Navy may conduct its training
exercises.” 508 F.3d 885, 887 (2007).

On remand, the District Court entered a new preliminary
injunction allowing the Navy to use MFA sonar only as
long as it implemented the following mitigation measures
(in addition to the measures the Navy had adopted
pursuant to its MMPA exemption): (1) imposing a 12
nautical mile “exclusion *18 zone” from the coastline; (2)
using lookouts to conduct additional monitoring for
marine mammals; (3) restricting the use of
“helicopter-dipping” sonar; (4) limiting the use of MFA
sonar in geographic “choke points”; (5) shutting down
MFA sonar when a marine mammal is spotted within
2,200 yards of a vessel; and (6) powering down MFA
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sonar by 6 dB during significant surface ducting
conditions, in which sound travels further than it
otherwise would due to temperature differences in
adjacent layers of water. 530 F.Supp.2d 1110, 1118-1121
(C.D.Cal.2008). The Navy filed a notice of appeal,
challenging only the last two restrictions.

The Navy then sought relief from the Executive Branch.
The President, pursuant to 16 U.S.C. § 1456(c)(1)(B),
granted the Navy an exemption from the CZMA. Section
1456(c)(1)(B) permits such exemptions if the activity in
question is “in the paramount interest of the United
States.” The President determined that continuation of the
exercises as limited by the Navy was “essential to
national security.” Pet.App. 232a. He concluded that
compliance with the District Court’s injunction would
“undermine the Navy’s ability to conduct realistic training
exercises that are necessary to ensure the combat
effectiveness of ... strike groups.” Ibid.

Simultaneously, the Council on Environmental Quality
(CEQ) authorized the Navy to implement ‘“alternative
arrangements” to NEPA compliance in light of
“emergency circumstances.” See 40 CFR § 1506.11.> The
CEQ determined that alternative arrangements were
appropriate because the District Court’s injunction
“create[s] a significant and unreasonable risk that Strike
Groups will not be *19 able to train and be certified as
fully mission capable.” Pet.App. 238a. Under the
alternative arrangements, the Navy would be permitted to
conduct its training exercises under the mitigation
procedures adopted in conjunction with the exemption
*%374 from the MMPA. The CEQ also imposed
additional notice, research, and reporting requirements.

In light of these actions, the Navy then moved to vacate
the District Court’s injunction with respect to the
2,200—yard shutdown zone and the restrictions on training
in surface ducting conditions. The District Court refused
to do so, 527 F.Supp.2d 1216 (2008), and the Court of
Appeals affirmed. The Ninth Circuit held that there was a
serious question regarding whether the CEQ’s
interpretation of the “emergency circumstances”
regulation was lawful. Specifically, the court questioned
whether there was a true “emergency” in this case, given
that the Navy has been on notice of its obligation to
comply with NEPA from the moment it first planned the
SOCAL training exercises. 518 F.3d, at 681. The Court of
Appeals concluded that the preliminary injunction was
entirely predictable in light of the parties’ litigation
history. Ibid. The court also held that plaintiffs had
established a likelihood of success on their claim that the
Navy was required to prepare a full EIS for the SOCAL
training exercises. Id., at 693. The Ninth Circuit agreed

with the District Court’s holding that the Navy’s
EA—which resulted in a finding of no significant
environmental impact—was “cursory, unsupported by
cited evidence, or unconvincing.” Ibid.*

The Court of Appeals further determined that plaintiffs
had carried their burden of establishing a “possibility” of
irreparable injury. Even under the Navy’s own figures, the
court concluded, the training exercises would cause 564
physical injuries to marine mammals, as well as 170,000
disturbances *20 of marine mammals’ behavior. Id., at
696. Lastly, the Court of Appeals held that the balance of
hardships and consideration of the public interest weighed
in favor of the plaintiffs. The court emphasized that the
negative impact on the Navy’s training exercises was
“speculative,” since the Navy has never before operated
under the procedures required by the District Court. /d., at
698-699. In particular, the court determined that: (1) The
2,200—yard shutdown zone imposed by the District Court
was unlikely to affect the Navy’s operations, because the
Navy often shuts down its MFA sonar systems during the
course of training exercises; and (2) the power-down
requirement during significant surface ducting conditions
was not unreasonable because such conditions are rare,
and the Navy has previously certified strike groups that
had not trained under such conditions. Id., at 699-702.
The Ninth Circuit concluded that the District Court’s
preliminary injunction struck a proper balance between
the competing interests at stake.

We granted certiorari, 554 U.S. 916, 128 S.Ct. 2964, 171
L.Ed.2d 883 (2008), and now reverse and vacate the
injunction.

III

A

A plaintiff seeking a preliminary injunction must
establish that he is likely to succeed on the merits, that he
is likely to suffer irreparable harm in the absence of
preliminary relief, that the balance of equities tips in his
favor, and that an injunction is in the public interest. See
Munaf'v. Geren, 553 U.S. 674, 689 — 690, 128 S.Ct. 2207,
2218-2219, 171 L.Ed.2d 1 (2008); Amoco Production Co.
v. Gambell, 480 U.S. 531, 542, 107 S.Ct. 1396, 94
L.Ed.2d 542 (1987); Weinberger v. Romero—Barcelo, 456
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U.S. 305, 311-312, 102 S.Ct. 1798, 72 L.Ed.2d 91
(1982).

*%*375 The District Court and the Ninth Circuit concluded
that plaintiffs have shown a likelihood of success on the
merits of their NEPA claim. The Navy strongly disputes
this determination, arguing that plaintiffs’ likelihood of
success is low because the CEQ reasonably concluded
that “emergency *21 circumstances” justified
alternative arrangements to NEPA compliance. 40 CFR §
1506.11. Plaintiffs’ briefs before this Court barely discuss
the ground relied upon by the lower courts—that the plain
meaning of “emergency circumstances” does not
encompass a court order that was “entirely predictable” in
light of the parties’ litigation history. 518 F.3d, at 681.
Instead, plaintiffs contend that the CEQ’s actions violated
the separation of powers by readjudicating a factual issue
already decided by an Article III court. Moreover, they
assert that the CEQ’s interpretations of NEPA are not
entitled to deference because the CEQ has not been given
statutory authority to conduct adjudications.

The District Court and the Ninth Circuit also held that
when a plaintiff demonstrates a strong likelihood of
prevailing on the merits, a preliminary injunction may be
entered based only on a “possibility” of irreparable harm.
Id., at 696—697; 530 F.Supp.2d, at 1118 (quoting Faith
Center Church Evangelistic Ministries v. Glover, 480
F.3d 891, 906 (C.A.9 2007); Earth Island Inst. v. United
States Forest Serv., 442 F.3d 1147, 1159 (C.A.9 2006)).
The lower courts held that plaintiffs had met this standard
because the scientific studies, declarations, and other
evidence in the record established to “a near certainty”
that the Navy’s training exercises would cause irreparable
harm to the environment. 530 F.Supp.2d, at 1118.

The Navy challenges these holdings, arguing that
plaintiffs must demonstrate a likelihood of irreparable
injury—not just a possibility—in order to obtain
preliminary relief. On the facts of this case, the Navy
contends that plaintiffs’ alleged injuries are too
speculative to give rise to irreparable injury, given that
ever since the Navy’s training program began 40 years
ago, there has been no documented case of sonar-related
injury to marine mammals in SOCAL. And even if MFA
sonar does cause a limited number of injuries to
individual marine mammals, the Navy asserts that
plaintiffs have failed to offer evidence of species-level
harm that *22 would adversely affect their scientific,
recreational, and ecological interests. For their part,
plaintiffs assert that they would prevail under any
formulation of the irreparable injury standard, because the
District Court found that they had established a “near
certainty” of irreparable harm.

21 We agree with the Navy that the Ninth Circuit’s
“possibility” standard is too lenient. Our frequently
reiterated standard requires plaintiffs seeking preliminary
relief to demonstrate that irreparable injury is likely in the
absence of an injunction. Los Angeles v. Lyons, 461 U.S.
95, 103, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983); Granny
Goose Foods, Inc. v. Teamsters, 415 U.S. 423, 441, 94
S.Ct. 1113, 39 L.Ed.2d 435 (1974); O’Shea v. Littleton,
414 U.S. 488, 502, 94 S.Ct. 669, 38 L.Ed.2d 674 (1974);
see also 11A C. Wright, A. Miller, & M. Kane, Federal
Practice and Procedure § 2948.1, p. 139 (2d ed.1995)
(hereinafter Wright & Miller) (applicant must
demonstrate that in the absence of a preliminary
injunction, “the applicant is likely to suffer irreparable
harm before a decision on the merits can be rendered”);
id., at 154 — 155, 94 S.Ct. 669 (“[A] preliminary
injunction will not be issued simply to prevent the
possibility of some remote future injury”). Issuing a
preliminary injunction based only on a possibility of
irreparable harm is inconsistent with our **376
characterization of injunctive relief as an extraordinary
remedy that may only be awarded upon a clear showing
that the plaintiff is entitled to such relief. Mazurek v.
Armstrong, 520 U.S. 968, 972, 117 S.Ct. 1865, 138
L.Ed.2d 162 (1997) (per curiam).

It is not clear that articulating the incorrect standard
affected the Ninth Circuit’s analysis of irreparable harm.
Although the court referred to the “possibility” standard,
and cited Circuit precedent along the same lines, it
affirmed the District Court’s conclusion that plaintiffs had
established a “ ‘near certainty’ ” of irreparable harm. 518
F.3d, at 696—697. At the same time, however, the nature
of the District Court’s conclusion is itself unclear. The
District Court originally found irreparable harm from
sonar-training exercises generally. But by the time of the
District Court’s final decision, the Navy challenged only
two of six restrictions *23 imposed by the court. See
supra, at 373 — 374. The District Court did not reconsider
the likelihood of irreparable harm in light of the four
restrictions not challenged by the Navy. This failure is
significant in light of the District Court’s own statement
that the 12 nautical mile exclusion zone from the
coastline—one of the wunchallenged mitigation
restrictions—“would bar the use of MFA sonar in a
significant portion of important marine mammal habitat.”
530 F.Supp.2d, at 1119.

Bl We also find it pertinent that this is not a case in which
the defendant is conducting a new type of activity with
completely unknown effects on the environment. When
the Government conducts an activity, “NEPA itself does
not mandate particular results.” Robertson v. Methow
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Valley Citizens Council, 490 U.S. 332, 350, 109 S.Ct.
1835, 104 L.Ed.2d 351 (1989). Instead, NEPA imposes
only procedural requirements to “ensur|[e] that the agency,
in reaching its decision, will have available, and will
carefully consider, detailed information concerning
significant environmental impacts.” /d., at 349, 109 S.Ct.
1835. Part of the harm NEPA attempts to prevent in
requiring an EIS is that, without one, there may be little if
any information about prospective environmental harms
and potential mitigating measures. Here, in contrast, the
plaintiffs are seeking to enjoin—or substantially
restrict—training exercises that have been taking place in
SOCAL for the last 40 years. And the latest series of
exercises were not approved until after the defendant took
a “hard look at environmental consequences,” id., at 350,
109 S.Ct. 1835 (quoting Kleppe v. Sierra Club, 427 U.S.
390, 410, n. 21, 96 S.Ct. 2718, 49 L.Ed.2d 576 (1976);
internal quotation marks omitted), as evidenced by the
issuance of a detailed, 293—page EA.

As explained in the next section, even if plaintiffs have
shown irreparable injury from the Navy’s training
exercises, any such injury is outweighed by the public
interest and the Navy’s interest in effective, realistic
training of its sailors. A proper consideration of these
factors alone requires denial of the requested injunctive
relief. For the same reason, we *24 do not address the
lower courts’ holding that plaintiffs have also established
a likelihood of success on the merits.

B

[ 51 161 A preliminary injunction is an extraordinary
remedy never awarded as of right. Munaf, 553 U.S., at
689 — 690, 128 S.Ct., at 2218-2219. In each case, courts
“must balance the competing claims of injury and must
consider the effect on each party of the granting or
withholding of the requested relief.” Amoco Production
Co., 480 U.S., at 542, 107 S.Ct. 1396. “In exercising their
sound discretion, courts of equity should pay particular
regard for the **377 public consequences in employing
the extraordinary remedy of injunction.”
Romero—Barcelo, 456 U.S., at 312, 102 S.Ct. 1798; see
also Railroad Comm’n of Tex. v. Pullman Co., 312 U.S.
496, 500, 61 S.Ct. 643, 85 L.Ed. 971 (1941). In this case,
the District Court and the Ninth Circuit significantly
understated the burden the preliminary injunction would
impose on the Navy’s ability to conduct realistic training
exercises, and the injunction’s consequent adverse impact
on the public interest in national defense.

This case involves “complex, subtle, and professional
decisions as to the composition, training, equipping, and
control of a military force,” which are “essentially
professional military judgments.” Gilligan v. Morgan,
413 U.S. 1, 10, 93 S.Ct. 2440, 37 L.Ed.2d 407 (1973). We
“give great deference to the professional judgment of
military authorities concerning the relative importance of
a particular military interest.” Goldman v. Weinberger,
475 U.S. 503, 507, 106 S.Ct. 1310, 89 L.Ed.2d 478
(1986). As the Court emphasized just last Term, “neither
the Members of this Court nor most federal judges begin
the day with briefings that may describe new and serious
threats to our Nation and its people.” Boumediene v. Bush,
553 U.S. 723, 797, 128 S.Ct. 2229, 171 L.Ed.2d 41, 2008
WL 4722127 (2008).

Here, the record contains declarations from some of the
Navy’s most senior officers, all of whom underscored the
threat posed by enemy submarines and the need for
extensive sonar training to counter this threat. Admiral
Gary  *25  Roughead—the  Chief of Naval
Operations—stated that during training exercises:

“It is important to stress the ship crews in all
dimensions of warfare simultaneously. If one of these
training elements were impacted—for example, if
effective sonar training were not possible—the training
value of the other elements would also be degraded....”
Pet.App. 342a.

Captain Martin May—the Third Fleet’s Assistant Chief of
Staff for Training and Readiness—emphasized that the
use of MFA sonar is “mission-critical.” App. 570-571.
He described the ability to operate MFA sonar as a
“highly perishable skill” that must be repeatedly practiced
under realistic conditions. /d., at 577. During training
exercises, MFA sonar operators learn how to avoid
sound-reducing “clutter” from ocean floor topography and
environmental conditions; they also learn how to avoid
interference and how to coordinate their efforts with other
sonar operators in the strike group. Id., at 574. Several
Navy officers emphasized that realistic training cannot be
accomplished under the two challenged restrictions
imposed by the District Court—the 2,200—yard shutdown
zone and the requirement that the Navy power down its
sonar systems during significant surface ducting
conditions. See, e.g., Pet.App. 333a (powering down in
presence of surface ducting “unreasonably prevent[s]
realistic training”); id., at 356a (shutdown zone would
“result in a significant, adverse impact to realistic
training”). We accept these officers’ assertions that the
use of MFA sonar under realistic conditions during
training exercises is of the utmost importance to the Navy
and the Nation.
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These interests must be weighed against the possible harm
to the ecological, scientific, and recreational interests that
are legitimately before this Court. Plaintiffs have
submitted declarations asserting that they take whale
watching trips, observe marine mammals underwater,
conduct scientific ¥*26 research on marine mammals, and
photograph these animals in their natural habitats.
Plaintiffs contend that the Navy’s use of MFA sonar will
injure marine **378 mammals or alter their behavioral
patterns, impairing plaintiffs’ ability to study and observe
the animals.

While we do not question the seriousness of these
interests, we conclude that the balance of equities and
consideration of the overall public interest in this case tip
strongly in favor of the Navy. For the plaintiffs, the most
serious possible injury would be harm to an unknown
number of the marine mammals that they study and
observe. In contrast, forcing the Navy to deploy an
inadequately trained antisubmarine force jeopardizes the
safety of the fleet. Active sonar is the only reliable
technology for detecting and tracking enemy
diesel-electric  submarines, and the President—the
Commander in Chief—has determined that training with
active sonar is “essential to national security.” Id., at App.
232a.

The public interest in conducting training exercises with
active sonar under realistic conditions plainly outweighs
the interests advanced by the plaintiffs. Of course,
military interests do not always trump other
considerations, and we have not held that they do. In this
case, however, the proper determination of where the
public interest lies does not strike us as a close question.

C

1. Despite the importance of assessing the balance of
equities and the public interest in determining whether to
grant a preliminary injunction, the District Court
addressed these considerations in only a cursory fashion.
The court’s entire discussion of these factors consisted of
one (albeit lengthy) sentence: “The Court is also satisfied
that the balance of hardships tips in favor of granting an
injunction, as the harm to the environment, Plaintiffs, and
public interest outweighs the harm that Defendants would
incur if prevented from using MFA sonar, absent the use
of effective mitigation *27 measures, during a subset of
their regular activities in one part of one state for a limited

period.” Id., at 217a—218a. As the prior Ninth Circuit
panel in this case put it, in staying the District Court’s
original preliminary injunction, “[t]he district court did
not give serious consideration to the public interest
factor.” 502 F.3d, at 863. The District Court’s order on
remand did nothing to cure this defect, but simply
repeated nearly verbatim the same sentence from its
previous order. Compare 530 F.Supp.2d, at 1118, with
Pet.App. 217a-218a. The subsequent Ninth Circuit panel
framed its opinion as reviewing the District Court’s
exercise of discretion, 518 F.3d, at 697-699, but that
discretion was barely exercised here.

The Court of Appeals held that the balance of equities and
the public interest favored the plaintiffs, largely based on
its view that the preliminary injunction would not in fact
impose a significant burden on the Navy’s ability to
conduct its training exercises and certify its strike groups.
1d., at 698—699. The court deemed the Navy’s concerns
about the preliminary injunction “speculative” because
the Navy had not operated under similar procedures
before. Ibid. But this is almost always the case when a
plaintiff seeks injunctive relief to alter a defendant’s
conduct. The lower courts failed properly to defer to
senior Navy officers’ specific, predictive judgments about
how the preliminary injunction would reduce the
effectiveness of the Navy’s SOCAL training exercises.
See Wright & Miller § 2948.2, at 167 — 168 (“The policy
against the imposition of judicial restraints prior to an
adjudication of the merits becomes more significant when
there is reason to believe that the decree will be
burdensome”).

2. The preliminary injunction requires the Navy to shut
down its MFA sonar if a **379 marine mammal is
detected within 2,200 yards of a sonar-emitting vessel.
The Ninth Circuit stated that the 2,200—yard shutdown
zone would not be overly burdensome because sightings
of marine mammals *28 during training exercises are
relatively rare. But regardless of the frequency of marine
mammal sightings, the injunction will greatly increase the
size of the shutdown zone. Pursuant to its exemption from
the MMPA, the Navy agreed to reduce the power of its
MFA sonar at 1,000 yards and 500 yards, and to
completely turn off the system at 200 yards. Pet.App.
222a-230a. The District Court’s injunction does not
include a graduated power-down, instead requiring a total
shutdown of MFA sonar if a marine mammal is detected
within 2,200 yards of a sonar-emitting vessel. There is an
exponential relationship between radius length and
surface area (Area = r 2). Increasing the radius of the
shutdown zone from 200 to 2,200 yards would
accordingly expand the surface area of the shutdown zone
by a factor of over 100 (from 125,664 square yards to
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15,205,308 square yards).

The lower courts did not give sufficient weight to the
views of several top Navy officers, who emphasized that
because training scenarios can take several days to
develop, each additional shutdown can result in the loss of
several days’ worth of training. /d., at 344a. Limiting the
number of sonar shutdowns is particularly important
during the Joint Tactical Force Exercises, which usually
last for less than two weeks. Ibid. Rear Admiral John Bird
explained that the 2,200—yard shutdown zone would cause
operational commanders to “lose awareness of the tactical
situation through the constant stopping and starting of
MFA [sonar].” Id., at 332a; see also id., at 356a (“It may
take days to get to the pivotal attack in antisubmarine
warfare, but only minutes to confound the results upon
which certification is based”). Even if there is a low
likelihood of a marine mammal sighting, the preliminary
injunction would clearly increase the number of
disruptive sonar shutdowns the Navy is forced to perform
during its SOCAL training exercises.

The Court of Appeals also concluded that the 2,200—yard
shutdown zone would not be overly burdensome because
the Navy had shut down MFA sonar 27 times during its
eight *29 prior training exercises in SOCAL; in several of
these cases, the Navy turned off its sonar when marine
mammals were spotted well beyond the Navy’s
self-imposed 200—yard shutdown zone. 518 F.3d, at 700,
n. 65. Vice Admiral Samuel Locklear III—the
Commander of the Navy’s Third Fleet—stated that any
shutdowns beyond the 200—yard zone were voluntary
avoidance measures that likely took place at tactically
insignificant times; the Ninth Circuit discounted this
explanation as not supported by the record. Ibid. In
reaching this conclusion, the Court of Appeals ignored
key portions of Vice Admiral Locklear’s declaration, in
which he stated unequivocally that commanding officers
“would not shut down sonar until legally required to do so
if in contact with a submarine.” Pet.App. 354a—355a.
Similarly, if a commanding officer is in contact with a
target submarine, “the CO will be expected to continue to
use active sonar unless another ship or helicopter can gain
contact or if regulatory reasons dictate otherwise.” Id., at
355a. The record supports the Navy’s contention that its
shutdowns of MFA sonar during prior training exercises
only occurred during tactically insignificant times; those
voluntary shutdowns do not justify the District Court’s
imposition of a mandatory 2,200—yard shutdown zone.

Lastly, the Ninth Circuit stated that a 2,200—yard
shutdown zone was feasible because the Navy had
previously adopted a 2,000—meter zone for low-frequency
active **380 (LFA) sonar. The Court of Appeals failed to

give sufficient weight to the fact that LFA sonar is used
for long-range detection of enemy submarines, and thus
its use and shutdown involve tactical considerations quite
different from those associated with MFA sonar. See App.
508 (noting that equating MFA sonar with LFA sonar “is
completely misleading and is like comparing 20 degrees
Fahrenheit to 20 degrees Celsius™).

3. The Court of Appeals also concluded that the Navy’s
training exercises would not be significantly affected by
the requirement that it power down MFA sonar by 6 dB
during *30 significant surface ducting conditions. Again,
we think the Ninth Circuit understated the burden this
requirement would impose on the Navy’s ability to
conduct realistic training exercises.

Surface ducting is a phenomenon in which relatively little
sound energy penetrates beyond a narrow layer near the
surface of the water. When surface ducting occurs, active
sonar becomes more useful near the surface but less
useful at greater depths. Pet.App. 299a-300a.
Diesel-electric submariners are trained to take advantage
of these distortions to avoid being detected by sonar. /d.,
at 333a.

The Ninth Circuit determined that the power-down
requirement during surface ducting conditions was
unlikely to affect certification of the Navy’s strike groups
because surface ducting occurs relatively rarely, and the
Navy has previously certified strike groups that did not
train under such conditions. 518 F.3d, at 701-702. This
reasoning is backwards. Given that surface ducting is both
rare and unpredictable, it is especially important for the
Navy to be able to train under these conditions when they
occur. Rear Admiral Bird explained that the 6 dB
power-down requirement makes the training less valuable
because it “exposes [sonar operators] to unrealistically
lower levels of mutual interference caused by multiple
sonar systems operating together by the ships within the
Strike Group.” Pet.App. 28la (footnote and some
capitalization omitted). Although a 6 dB reduction may
not seem terribly significant, decibels are measured on a
logarithmic scale, so a 6 dB decrease in power equates to
a 75% reduction. /d., at 284a-285a.

4. The District Court acknowledged that “ ‘the imposition
of these mitigation measures will require the Navy to alter
and adapt the way it conducts antisubmarine warfare
training—a substantial challenge. Nevertheless, evidence
presented to the Court reflects that the Navy has
employed mitigation measures in the past, without
sacrificing training *31 objectives.” ” 527 F.Supp.2d, at
1238. Apparently no good deed goes unpunished. The fact
that the Navy has taken measures in the past to address
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concerns about marine mammals—or, for that matter, has
elected not to challenge four additional restrictions
imposed by the District Court in this case, see supra, at
373 — 374—hardly means that other, more intrusive
restrictions pose no threat to preparedness for war.

The Court of Appeals concluded its opinion by stating
that “the Navy may return to the district court to request
relief on an emergency basis” if the preliminary
injunction “actually result[s] in an inability to train and
certify sufficient naval forces to provide for the national
defense.” 518 F.3d, at 703. This is cold comfort to the
Navy. The Navy contends that the injunction will hinder
efforts to train sonar operators under realistic conditions,
ultimately leaving strike groups more vulnerable to
enemy submarines. Unlike the Ninth Circuit, we do not
think the Navy is required to wait until the injunction
“actually result[s] in an inability to train ... sufficient
naval forces for the national defense” before **381
seeking its dissolution. By then it may be too late.

v

As noted above, we do not address the underlying merits
of plaintiffs’ claims. While we have authority to proceed
to such a decision at this point, see Munaf, 553 U.S., at
691 — 692, 128 S.Ct., at 2219 — 2220, doing so is not
necessary here. In addition, reaching the merits is
complicated by the fact that the lower courts addressed
only one of several issues raised, and plaintiffs have
largely chosen not to defend the decision below on that
ground.’

*32 At the same time, what we have said makes clear that
it would be an abuse of discretion to enter a permanent
injunction, after final decision on the merits, along the
same lines as the preliminary injunction. An injunction is
a matter of equitable discretion; it does not follow from
success on the merits as a matter of course.
Romero—Barcelo, 456 U.S., at 313, 102 S.Ct. 1798 (“[A]
federal judge sitting as chancellor is not mechanically
obligated to grant an injunction for every violation of
law”).

The factors examined above—the balance of equities and
consideration of the public interest—are pertinent in
assessing the propriety of any injunctive relief,
preliminary or permanent. See Amoco Production Co.,
480 U.S., at 546, n. 12, 107 S.Ct. 1396 (“The standard for
a preliminary injunction is essentially the same as for a

permanent injunction with the exception that the plaintiff
must show a likelihood of success on the merits rather
than actual success”). Given that the ultimate legal claim
is that the Navy must prepare an EIS, not that it must
cease sonar training, there is no basis for enjoining such
*33 training in a manner credibly alleged to pose a serious
threat to national security. This is particularly true in light
of the fact that the training has been going on for 40 years
with no documented episode of harm to a marine
mammal. A court concluding that the Navy is required to
prepare an EIS has many remedial tools at its disposal,
including declaratory relief or an injunction tailored to the
preparation of an EIS rather than the Navy’s training in
the interim. See, e.g., Steffel v. Thompson, 415 U.S. 452,
466, 94 S.Ct. 1209, 39 L.Ed.2d 505 (1974) (“Congress
plainly intended declaratory relief to act as an alternative
to the strong medicine of the injunction”). In the
meantime, we see no basis for jeopardizing national
security, as the present injunction does. Plaintiffs
confirmed at oral argument that the preliminary injunction
was “the whole ball game,” Tr. of Oral Arg. 33, and our
analysis of the **382 propriety of preliminary relief is
applicable to any permanent injunction as well.

sk sk sk

President Theodore Roosevelt explained that “the only
way in which a navy can ever be made efficient is by
practice at sea, under all the conditions which would have
to be met if war existed.” President’s Annual Message, 42
Cong. Rec. 81 (1907). We do not discount the importance
of plaintiffs’ ecological, scientific, and recreational
interests in marine mammals. Those interests, however,
are plainly outweighed by the Navy’s need to conduct
realistic training exercises to ensure that it is able to
neutralize the threat posed by enemy submarines. The
District Court abused its discretion by imposing a
2,200—yard shutdown zone and by requiring the Navy to
power down its MFA sonar during significant surface
ducting conditions. The judgment of the Court of Appeals
is reversed, and the preliminary injunction is vacated to
the extent it has been challenged by the Navy.

It is so ordered.

*34 Justice BREYER, with whom Justice STEVENS
joins as to Part I, concurring in part and dissenting in part.
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As of December 2006, the United States Navy planned to
engage in a series of 14 antisubmarine warfare training
exercises off the southern California coast. The Natural
Resources Defense Council, Inc., and others (NRDC)
brought this case in Federal District Court claiming that
the National Environmental Policy Act of 1969 (NEPA)
requires the Navy to prepare an environmental impact
statement (EIS) (assessing the impact of the exercises on
marine mammals) prior to its engaging in the exercises.
As the case reaches us, the District Court has found that
the NRDC will likely prevail on its demand for an EIS;
the Navy has agreed to prepare an EIS; the District Court
has forbidden the Navy to proceed with the exercises
unless it adopts six mitigating measures; and the Navy has
agreed to adopt all but two of those measures.

The controversy between the parties now concerns the
two measures that the Navy is unwilling to adopt. The
first concerns the “shutdown zone,” a circle with a ship at
the center within which the Navy must try to spot marine
mammals and shut down its sonar if one is found. The
controverted condition would enlarge the radius of that
circle from about one-tenth of a mile (200 yards) to one
and one-quarter miles (2,200 yards). The second concerns
special ocean conditions called “surface ducting
conditions.” The controverted condition would require the
Navy, when it encounters any such condition, to diminish
the sonar’s power by 75%. The Court of Appeals affirmed
the District Court order that contained these two
conditions. 518 F.3d 658, 703 (C.A.9 2008).

We must now decide whether the District Court was
legally correct in forbidding the training exercises unless
the Navy implemented the two controverted conditions. In
*35 doing so, I assume, like the Court, that the NRDC
will prevail on its demand for an EIS. (Indeed, the Navy
is in the process of preparing one.) And, I would ask
whether, in imposing these conditions, the District Court
properly “balance[d the] harms.” See, e.g., Amoco
Production Co. v. Gambell, 480 U.S. 531, 545, 107 S.Ct.
1396, 94 L.Ed.2d 542 (1987).

Respondents’ (the plaintiffs) argument favoring the
District Court injunction is a strong one. As Justice
GINSBURG well points out, see post, at 389 — 390
(dissenting opinion), the very point of NEPA’s insistence

upon the writing of an EIS is to **383 force an agency
“carefully” to “consider ... detailed information
concerning significant environmental impacts,” while
“giv[ing] the public the assurance that the agency ‘has
indeed considered environmental concerns in its
decisionmaking process.” ” Robertson v. Methow Valley
Citizens Council, 490 U.S. 332, 349, 109 S.Ct. 1835, 104
L.Ed.2d 351 (1989). NEPA secks to assure that when
Government officials consider taking action that may
affect the environment, they do so fully aware of the
relevant environmental considerations. An EIS does not
force them to make any particular decision, but it does
lead them to take environmental considerations into
account when they decide whether, or how, to act. Id., at
354, 109 S.Ct. 1835. Thus, when a decision to which EIS
obligations attach is made without the informed
environmental consideration that NEPA requires, much of
the harm that NEPA seeks to prevent has already taken
place. In this case, for example, the absence of an
injunction means that the Navy will proceed with its
exercises in the absence of the fuller consideration of
environmental effects that an EIS is intended to bring.
The absence of an injunction thereby threatens to cause
the very environmental harm that a full preaction EIS
might have led the Navy to avoid (say, by adopting the
two additional mitigation measures that the NRDC
proposes). Consequently, if the exercises are to continue,
conditions designed to mitigate interim environmental
harm may well be appropriate.

*36 On the other hand, several features of this case lead
me to conclude that the record, as now before us, lacks
adequate support for an injunction imposing the two
controverted requirements. First, the evidence of need for
the two special conditions is weak or uncertain. The
record does show that the exercises as the Navy originally
proposed them could harm marine mammals. The District
Court found (based on the Navy’s study of the matter)
that the exercises might cause 466 instances of Level A
harm and 170,000 instances of Level B harm. App. to Pet.
for Cert. 196a—197a. (The environmental assessment
actually predicted 564 instances of Level A harm. See
App. 223-224.) The study defines Level A injury as “any
act that injures or has the significant potential to injure a
marine mammal or marine mammal stock in the wild”
through “destruction or loss of biological tissue,” whether
“slight to severe.” Id., at 160. It defines Level B harm as
‘any act that disturbs or is likely to disturb a marine
mammal ... by causing disruption of natural behavioral
patterns including, but not limited to, migration,
surfacing, nursing, breeding, feeding, or sheltering to a
point where such behaviors are abandoned or significantly
altered” ” and describes it as a “short term” and
“temporary” “disturbance.” Id., at 161, 175.
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The raw numbers seem large. But the parties argue about
the extent to which they mean likely harm. The Navy says
the classifications and estimates err on the side of caution.
(When in doubt about the amount of harm to a mammal,
the study assumed the harm would qualify as Level A
harassment. /d., at 200.) The Navy also points out that, by
definition, mammals recover from Level B injuries, often
very quickly. It notes that, despite 40 years of naval
exercises off the southern California coast, no injured
marine mammal has ever been found. App. to Pet. for
Cert. 274a-275a. (It adds that dolphins often swim
alongside the ships. Id., at 290a, 346a.) At the same time,
plaintiffs point to instances where whales have been
found stranded. They add *37 that scientific studies have
found a connection between those beachings and the
Navy’s use of sonar, see, e.g., App. 600—602, and the
*%*384 Navy has acknowledged one stranding where “U.S.
Navy mid-frequency sonar has been identified as the most
plausible contributory source to the stranding event,” id.,
at 168.

Given the uncertainty the figures create in respect to the
harm caused by the Navy’s original training plans, it
would seem important to have before us at least some
estimate of the harm likely avoided by the Navy’s
decision not to contest here four of the six mitigating
conditions that the District Court ordered. Without such
evidence, it is difficult to assess the relevantharm—that
is, the environmental harm likely caused by the Navy’s
exercises with the four uncontested mitigation measures
(but without the two contested mitigation measures) in
place.

Second, the Navy has filed multiple affidavits from Navy
officials explaining in detail the seriousness of the harm
that the delay associated with completion of this EIS
(approximately one year) would create in respect to the
Navy’s ability to maintain an adequate national defense.
See generally App. to Pet. for Cert. 260a—357a. Taken by
themselves, those affidavits make a strong case for the
proposition that insistence upon the two additional
mitigating conditions would seriously interfere with
necessary defense training.

The affidavits explain the importance of training in
antisubmarine warfare, id., at 263a; the need to use active
sonar to detect enemy submarines, id., at 266a—267a,
App. 566; the complexity of a training exercise involving
sonar, App. to Pet. for Cert. 343a; the need for realistic
conditions when training exercises take place, id., at
299a-300a, App. 566; the “cascading” negative “effect”
that delay in one important aspect of a set of coordinated
training exercises has upon the Navy’s ability “to provide

combat ready forces,” App. to Pet. for Cert. 343a; the cost
and disruption that would accompany the adoption of the
two additional mitigating conditions that *38 the NRDC
seeks, ibid.; the Navy’s resulting inability adequately to
train personnel, id., at 278a; the effectiveness of the
mammal-protecting measures that the Navy has taken in
the past, id., at 285a—298a; and the reasonable likelihood
that the mitigating conditions to which it has agreed will
prove adequate, id., at 296a.

Third, and particularly important in my view, the District
Court did not explain why it rejected the Navy’s
affidavit-supported contentions. In its first opinion
enjoining the use of sonar, the District Court simply
stated:

“The Court is ... satisfied that the balance of hardships
tips in favor of granting an injunction, as the harm to
the environment, Plaintiffs, and public interest
outweighs the harm that Defendants would incur if
prevented from using [mid-frequency active (MFA) |
sonar, absent the use of effective mitigation measures,
during a subset of their regular activities in one part of
one state for a limited period.” /d., at 217a—218a.
Following remand from the Court of Appeals, the District
Court simply repeated, word for word, this same
statement. It said:

“The Court is ... satisfied that the balance of hardships
tips in favor of granting an injunction, as the harm to
the environment, Plaintiffs, and public interest
outweighs the harm that Defendants would incur (or the
public interest would suffer) if Defendants were
prevented from using MFA sonar, absent the use of
effective mitigation measures, during a subset of their
regular activities in one part of one state for a limited
period.” 530 F.Supp.2d 1110, 1118 (C.D.Cal.2008).
With respect to the imposition of the 2,200-yard
shutdown zone, the District Court **385 noted evidence
of the harm that MFA sonar poses to marine mammals,
and then concluded that “[t]he Court therefore is
persuaded that while the 2200 yard shutdown requirement
may protect marine mammals *39 from the harshest of
sonar-related consequences, it represents a minimal
imposition [on] the Navy’s training exercises.” Id., at
1119. The District Court did not there explain the basis
for that conclusion. With respect to the imposition of the
surface ducting condition, the District Court said nothing
about the Navy’s interests at all. /d., at 1120-1121.

While a district court is often free simply to state its
conclusion in summary fashion, in this instance neither
that conclusion, nor anything else I have found in the
District Court’s opinion, answers the Navy’s documented
claims that the two extra conditions the District Court
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imposed will, in effect, seriously interfere with its ability
to carry out necessary training exercises.

The first condition requires the Navy to reduce the power
of its sonar equipment by 75% when the ship encounters a
condition called “surface ducting” that occurs when the
presence of layers of water of different temperature make
it unusually difficult for sonar operators to determine
whether a diesel submarine is hiding below. Rear Admiral
John Bird, an expert in submarine warfare, made clear
that the 75% power-reduction requirement was equivalent
to forbidding any related training. App. to Pet. for Cert.
297a. But he says in paragraph 52 of his declaration:
“Training in surface ducting conditions is critical to
effective training because sonar operators need to learn
how sonar transmissions are altered due to surface ducting
and how submarines may take advantage of them.” Id., at
299a-300a. The District Court, as far as I can tell, did not
even acknowledge in its opinion the Navy’s asserted
interest in being able to train under these conditions. 530
F.Supp.2d, at 1120-1121.

The second condition requires the Navy to expand the
sonar “shutdown” area surrounding a ship (i.e., turn off
the sonar if a mammal is spotted in the area) from a circle
with a radius of about one-tenth of a mile to a circle with
a radius of about one mile and a quarter. Both sides agree
that this *40 requirement will lead to more shutdowns.
Admiral Gary Roughead, Chief of Naval Operations,
states in paragraph 12 of his declaration that this
expanded zone requirement “will result in increased
interruptions to training exercises, ... vastly increas[ing]
the risk of negating training effectiveness, preventing
strike group certification, and disrupting carefully
orchestrated deployment plans to meet world-wide
operational commitments.” App. to Pet. for Cert. 344a.
Again, I can find nothing in the District Court’s opinion
that specifically explains why this is not so. 530
F.Supp.2d, at 1119-1120.

Fourth, the Court of Appeals sought, through its own
thorough examination of the record, to supply the missing
explanations. But those explanations are not sufficient. In
respect to the surface ducting conditions, the Court of
Appeals rejected the Navy’s contentions on the ground
that those conditions are “rar[e],” and the Navy has
certified trainings that did not involve any encounter with
those conditions. 518 F.3d, at 701-702. I am not certain,
however, why the rarity of the condition supports the
District Court’s conclusion. Rarity argues as strongly for
training when the condition is encountered as it argues for
the contrary.

In respect to the expansion of the “shutdown” area, the

Court of Appeals noted that (1) the Navy in earlier
exercises had shut down its sonar when marine mammals
were sited within about one-half a **386 mile, (2) the
Navy has used a larger shutdown area when engaged in
exercises with lower frequency sonar equipment, and (3)
foreign navies have used larger shutdown areas. /d., at
699-701, and nn. 63, 67. But the Navy’s affidavits state
that (1) earlier shutdowns when marine mammals were
spotted at farther distances “likely occurred during
tactically insignificant times,” App. to Pet. for Cert. 356a,
(2) ships with low frequency sonar (unlike the sonar here
at issue) have equipment that makes it easier to monitor
the larger area, particularly by significantly reducing the
number of monitoring personnel necessarily involved, and
(3) foreign navy experience is not relevant given the *41
potentially different military demands upon those navies,
App. 508-509.

Finally, the Court of Appeals, mirroring a similar District
Court suggestion in the language I have quoted, says that
“the exercises in southern California are only a subset of
the Navy’s training activities involving active sonar.” 518
F.3d, at 702. It adds that the Navy’s study “shows the
Navy is still able to conduct its exercises in alternative
locations, in reduced number, or through simulation.”
Ibid, n. 69. The Court of Appeals, however, also
concluded that the study “provides reasonably detailed
justifications for why the Southern California Operating
Area is uniquely suited to these exercises, and
demonstrates that the Navy would suffer a certain
hardship if the considered alternatives were employed
instead.” /bid.

Fifth, when the Court of Appeals first heard this case
following the District Court’s imposition of a broad,
absolute injunction, it held that any injunction must be
crafted so that the Navy could continue its training
exercises. Noting that the Navy had, in the past, been able
to use mitigation measures to “reduce the harmful effects
of its active sonar,” it “vacate[d] the stay and remand[ed]
this matter to the district court to narrow its injunction so
as to provide mitigation conditions under which the Navy
may conduct its training exercises.” 508 F.3d 885, 887
(C.A.9 2007) (emphasis added). For the reasons just
stated, neither the District Court nor the Court of Appeals
has explained why we should reject the Navy’s assertions
that it cannot effectively conduct its training exercises
under the mitigation conditions imposed by the District
Court.

I would thus vacate the preliminary injunction imposed by
the District Court to the extent it has been challenged by
the Navy. Neither the District Court nor the Court of
Appeals has adequately explained its conclusion that the
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balance of the equities tips in favor of plaintiffs. Nor do
those parts of the record to which the parties have pointed
supply the missing explanation.

*42 11

Nonetheless, as the Court of Appeals held when it first
considered this case, the Navy’s past use of mitigation
conditions makes clear that the Navy can effectively train
under some mitigation conditions. In the ordinary course,
I would remand so the District Court could, pursuant to
the Court of Appeals’ direction, set forth mitigation
conditions that will protect the marine wildlife while also
enabling the Navy to carry out its exercises. But, at this
point, the Navy has informed us that this set of exercises
will be complete by January, at the latest, and an EIS will
likely be complete at that point, as well. Thus, by the time
the District Court would have an opportunity to impose
new conditions, the case could very well be moot.

In February of this year, the Court of Appeals stayed the
injunction imposed by the District Court—but only
pending this Court’s resolution of the case. The Court
*%387 of Appeals concluded that “[i]n light of the short
time before the Navy is to commence its next exercise,
the importance of the Navy’s mission to provide for the
national defense and the representation by the Chief of
Naval Operations that the district court’s preliminary
injunction in its current form will ‘unacceptably risk’
effective training and strike group -certification and
thereby interfere with his statutory responsibility ... to
‘organiz[e], train[ ], and equip[ ] the Navy,” ” interim
relief was appropriate, and the court then modified the
two mitigation conditions at issue. 518 F.3d 704, 705
(C.A.92008).

With respect to the 2,200-yard shutdown zone, it required
the Navy to suspend its use of the sonar if a marine
mammal is detected within 2,200 yards, except when
sonar is being used at a “critical point in the exercise,” in
which case the amount by which the Navy must power
down is proportional to the mammal’s proximity to the
sonar. Id., at 705-706 (internal quotation marks omitted).
With respect to surface ducting, the Navy is only required
to shut down sonar altogether *43 when a marine
mammal is detected within 500 meters and the amount by
which it is otherwise required to power down is again
proportional to the mammal’s proximity to the sonar
source. Ibid. The court believed these conditions would

permit the Navy to go forward with its imminently
planned exercises while at the same time minimizing the
harm to marine wildlife.

In my view, the modified conditions imposed by the
Court of Appeals in its February stay order reflect the best
equitable conditions that can be created in the short time
available before the exercises are complete and the EIS is
ready. The Navy has been training under these conditions
since February, so allowing them to remain in place will,
in effect, maintain what has become the status quo.
Therefore, 1 would modify the Court of Appeals’
February 29, 2008, order so that the provisional
conditions it contains remain in place until the Navy’s
completion of an acceptable EIS.

Justice GINSBURG, with whom Justice SOUTER joins,
dissenting.

The central question in this action under the National
Environmental Policy Act of 1969 (NEPA) was whether
the Navy must prepare an environmental impact statement
(EIS). The Navy does not challenge its obligation to do
so, and it represents that the EIS will be complete in
January 2009—one month after the instant exercises
conclude. If the Navy had completed the EIS before
taking action, as NEPA instructs, the parties and the
public could have benefited from the environmental
analysis—and the Navy’s training could have proceeded
without interruption. Instead, the Navy acted first, and
thus thwarted the very purpose an EIS is intended to
serve. To justify its course, the Navy sought dispensation
not from Congress, but from an executive council that
lacks authority to countermand or revise NEPA’s
requirements. I would hold that, in imposing manageable
measures to mitigate harm until completion of the *44
EIS, the District Court conscientiously balanced the
equities and did not abuse its discretion.

In December 2006, the Navy announced its intent to
prepare an EIS to address the potential environmental
effects of its naval readiness activities in the Southern
California (SOCAL) Range Complex. See 71 Fed.Reg.
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76639 (2006). These readiness activities include
expansion and intensification of naval training, as well as
research, development, and testing of various systems and
weapons. Id., at 76639, 76640. The EIS process is
underway, and the **388 Navy represents that it will be
complete in January 2009. Brief for Petitioners 11; Tr. of
Oral Arg. 11.

In February 2007, seeking to commence training before
completion of the EIS, the Navy prepared an
environmental assessment (EA) for the 14 exercises it
planned to undertake in the interim. See App. to Pet. for
Cert. 235a.! On February 12, the Navy concluded the EA
with a finding of no significant impact. App. 225-226.
The same day, the Navy commenced its training
exercises. Id., at 227 (“The Proposed Action is hereby
implemented.”).

On March 22, 2007, the Natural Resources Defense
Council, Inc. (NRDC), filed suit in the U.S. District Court
for the Central District of California, seeking declaratory
and injunctive relief based on the Navy’s alleged
violations of NEPA and other environmental statutes. As
relevant here, the District Court determined that NRDC
was likely to succeed on its NEPA claim and that
equitable principles warranted preliminary relief. On
August 7, 2007, the court *45 enjoined the Navy’s use of
mid-frequency active (MFA) sonar during the 11
remaining exercises at issue.

On August 31, the Court of Appeals for the Ninth Circuit
stayed the injunction pending disposition of the Navy’s
appeal, and the Navy proceeded with two more exercises.
In a November 13 order, the Court of Appeals vacated the
stay, stating that NRDC had shown “a strong likelihood of
success on the merits” and that preliminary injunctive
relief was appropriate. 508 F.3d 885, 886 (2007). The
Court of Appeals remanded, however, instructing the
District Court to provide mitigation measures under
which the Navy could conduct its remaining exercises.

On remand, the District Court received briefing from both
parties. In addition, the court “toured the USS Milius at
the naval base in San Diego, California, to improve its
understanding of the Navy’s sonar training procedures
and the feasibility of the parties’ proposed mitigation
measures. Counsel for both [parties] were present.” 530
F.Supp.2d 1110, 1112 (2008). On January 3, 2008, the
District Court entered a modified preliminary injunction
imposing six mitigation measures. The court revised the
modified injunction slightly on January 10 in response to
filings by the Navy, and four days later, denied the
Navy’s application for a stay pending appeal.

On the following day, January 15, the Council on
Environmental Quality (CEQ), an advisory body within
the Executive Office of the President, responded to the
Navy’s request for “alternative arrangements” for NEPA
compliance. App. to Pet. for Cert. 233a. The
“arrangements” CEQ set out purported to permit the Navy
to continue its training without timely environmental
review. Id., at 241a-247a. The Navy accepted the
arrangements on the same day. App. 228.

The Navy then filed an emergency motion in the Court of
Appeals requesting immediate vacatur of the District
Court’s modified injunction. CEQ’s action, the Navy
urged, *46 eliminated the injunction’s legal foundation. In
the alternative, the Navy sought a stay of two aspects of
the injunction pending its appeal: the 2,200-yard
mandatory shutdown zone and the power-down
requirement in significant **389 surface ducting
conditions, see ante, at 373 — 374 (opinion of the Court).
While targeting in its stay application only two of the six
measures imposed by the District Court, the Navy
explicitly reserved the right to challenge on appeal each
of the six mitigation measures. Responding to the Navy’s
emergency motion, the Court of Appeals remanded the
matter to allow the District Court to determine in the first
instance the effect of the intervening executive action.
Pending its own consideration of the Navy’s motion, the
District Court stayed the injunction, and the Navy
conducted its sixth exercise.

On February 4, after briefing and oral argument, the
District Court denied the Navy’s motion. The Navy
appealed, reiterating its position that CEQ’s action
eliminated all justification for the injunction. The Navy
also argued that vacatur of the entire injunction was
required irrespective of CEQ’s action, in part because the
“conditions imposed, in particular the 2,200 yard
mandatory shutdown zone and the six decibel (75%)
power-down in significant surface ducting conditions,
severely degrade the Navy’s training.” Brief for
Appellants in No. 08-55054(CA9), p. 15. In the February
29 decision now under review, the Court of Appeals
affirmed the District Court’s judgment. 518 F.3d 658, 703
(2008). The Navy has continued training in the meantime
and plans to complete its final exercise in December
2008.

As the procedural history indicates, the courts below
determined that an EIS was required for the 14 exercises.
The Navy does not challenge that decision in this Court.
Instead, the Navy defends its failure to complete an EIS
before launching the exercises based upon CEQ’s
“alternative arrangements”—arrangements the Navy
sought and obtained in order to overcome the lower
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courts’ rulings. As *47 explained below, the Navy’s
actions undermined NEPA and took an extraordinary
course.

II

NEPA “promotes its sweeping commitment” to
environmental integrity “by focusing Government and
public attention on the environmental effects of proposed
agency action.” Marsh v. Oregon Natural Resources
Council, 490 U.S. 360, 371, 109 S.Ct. 1851, 104 L.Ed.2d
377 (1989). “By so focusing agency attention, NEPA
ensures that the agency will not act on incomplete
information, only to regret its decision after it is too late
to correct.” Ibid.

The EIS is NEPA’s core requirement. Department of

Transportation v. Public Citizen, 541 U.S. 752, 757, 124
S.Ct. 2204, 159 L.Ed.2d 60 (2004). This Court has
characterized the requirement as “action-forcing.” Andrus
v. Sierra Club, 442 U.S. 347, 350, 99 S.Ct. 2335, 60
L.Ed.2d 943 (1979) (internal quotation marks omitted).
Environmental concerns must be “integrated into the very
process of agency decisionmaking” and “interwoven into
the fabric of agency planning.” Id., at 350-351, 99 S.Ct.
2335. In addition to discussing potential consequences, an
EIS must describe potential mitigation measures and
alternatives to the proposed course of action. See
Robertson v. Methow Valley Citizens Council, 490 U.S.
332, 351-352, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989)
(citing 40 CFR §§ 1508.25(b), 1502.14(f), 1502.16(h),
1505.2(c) (1987)). The EIS requirement “ensures that
important effects will not be overlooked or
underestimated only to be discovered after resources have
been committed or the die otherwise cast.” 490 U.S., at
349, 109 S.Ct. 1835.

“Publication of an EIS .. also serves a larger
informational role.” Ibid. It demonstrates that an agency
has indeed considered environmental concerns, and **390
“perhaps more significantly, provides a springboard for
public comment.” /bid. At the same time, it affords other
affected governmental bodies “notice of the expected
consequences and the opportunity to plan and implement
corrective measures in a timely manner.” /d., at 350, 109
S.Ct. 1835.

*48 In light of these objectives, the timing of an EIS is
critical. CEQ regulations instruct agencies to “integrate

the NEPA process with other planning at the earliest
possible time to insure that planning and decisions reflect
environmental values.” 40 CFR § 1501.2 (1987). An EIS
must be prepared “early enough so that it can serve
practically as an important contribution to the
decisionmaking process and will not be used to rationalize
or justify decisions already made.” Andrus, 442 U.S., at
351-352, n. 3, 99 S.Ct. 2335 (quoting 43 Fed.Reg. 55995
(1478) (codified in 40 CFR § 1502.5 (1979))).

The Navy’s publication of its EIS in this case, scheduled
to occur after the 14 exercises are completed, defeats
NEPA’s informational and participatory purposes. The
Navy’s inverted timing, it bears emphasis, is the very
reason why the District Court had to confront the question
of mitigation measures at all. Had the Navy prepared a
legally sufficient EIS before beginning the SOCAL
exercises, NEPA would have functioned as its drafters
intended: The EIS process and associated public input
might have convinced the Navy voluntarily to adopt
mitigation measures, but NEPA itself would not have
impeded the Navy’s exercises. See Public Citizen, 541
U.S,, at 756, 769, n. 2, 124 S.Ct. 2204 (noting that NEPA
does not mandate particular results, but rather establishes
procedural requirements with a “focus on improving
agency decisionmaking”).

The Navy had other options. Most importantly, it could
have requested assistance from Congress. The
Government has sometimes obtained congressional
authorization to proceed with planned activities without
fulfilling NEPA’s requirements. See, e.g., Floyd D.
Spence National Defense Authorization Act for Fiscal
Year 2001, Pub.L. 106-398, § 317, 114 Stat. 1654A-57
(exempting the military from preparing a programmatic
EIS for low-level flight training); 42 U.S.C. § 10141(c)
(2000 ed.) (exempting the Environmental Protection
Agency from preparing an EIS for the development of
criteria for handling spent nuclear fuel and high-level *49
radioactive waste); 43 U.S.C. § 1652(d) (exempting
construction of the trans-Alaska oil pipeline from further
NEPA compliance).

Rather than resorting to Congress, the Navy “sought relief
from the Executive Branch.” Ante, at 373 (opinion of the
Court). On January 10, 2008, the Navy asked CEQ,
adviser to the President, to approve alternative
arrangements for NEPA compliance pursuant to 40 CFR §
1506.11 (1987). App. to Pet. for Cert. 233a; see ante, at
373, n. 3. The next day, the Navy submitted
supplementary material to CEQ, including the Navy’s EA
and after-action reports, the District Court’s orders, and
two analyses by the National Marine Fisheries Service
(NMES). App. to Pet. for Cert. 237a—238a. Neither the
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Navy nor CEQ notified NRDC, and CEQ did not request
or consider any of the materials underlying the District
Court orders it addressed.

Four days later, on January 15, the Chairman of CEQ
issued a letter to the Secretary of the Navy. Repeating the
Navy’s submissions with little independent analysis, the
letter stated that the District Court’s orders posed risks to
the Navy’s training exercises. See id., at 238a (“You have
explained that the training restrictions set forth in the ...
injunctive orders prevent the Navy from providing Strike
Groups with adequate proficiency training **391 and
create a substantial risk of precluding certification of the
Strike Groups as combat ready.”).

The letter continued:

“Discussions between our staffs, your letter and
supporting documents, and the classified declaration
and briefings I have received, have clearly determined
that the Navy cannot ensure the necessary training to
certify strike groups for deployment under the terms of
the injunctive orders. Based on the record supporting
your request ... CEQ has concluded that the Navy must
be able to conduct the [exercises] ... in a timeframe that
does not provide sufficient time to complete an EIS.
*50 Therefore, emergency circumstances are present
for the nine exercises and alternative arrangements for
compliance with NEPA under CEQ regulation 40
C.F.R. § 1506.11 are warranted.” Id., at 240a.

The alternative arrangements CEQ set forth do not
vindicate NEPA’s objectives. The arrangements provide
for “public participation measures,” which require the
Navy to provide notices of the alternative arrangements.
Id., at 241a, 242a. The notices must “seek input on the
process for reviewing post-exercise assessments” and
“include an offer to meet jointly with Navy
representatives ... and CEQ to discuss the alternative
arrangements.” Id., at 242a-243a. The alternative
arrangements also describe the Navy’s existing research
and mitigation efforts. /d., at 243a—247a.

CEQ’s hasty decision on a one-sided record is no
substitute for the District Court’s considered judgment
based on a two-sided record.> More fundamentally, even
an exemplary CEQ review could not have effected the
short circuit the Navy sought. CEQ lacks authority to
absolve an agency of its statutory duty to prepare an EIS.
NEPA established CEQ to assist and advise the President
on environmental policy, 42 U.S.C. § 4342, and a 1977
Executive Order charged CEQ with issuing regulations to
federal agencies for implementation of NEPA’s
procedural provisions, Exec. Order No. 11991, 3 CFR 123
(1977 Comp.). This Court has recognized that CEQ’s

regulations are entitled to ‘“substantial deference,”
Robertson, 490 U.S., at 355, 109 S.Ct. 1835, and 40 CFR
§ 1506.11 indicates that CEQ may play an important
consultative role in emergency circumstances, but we
have never suggested that CEQ could eliminate the
statute’s command. If the *51 Navy sought to avoid its
NEPA obligations, its remedy lay in the Legislative
Branch. The Navy’s alternative course—rapid,
self-serving resort to an office in the White House—is
surely not what Congress had in mind when it instructed
agencies to comply with NEPA “to the fullest extent
possible.” 42 U.S.C. § 43323

III

Flexibility is a hallmark of equity jurisdiction. “The
essence of equity jurisdiction has been the power of the
Chancellor to do equity and to mould each decree to
*%392 the necessities of the particular case. Flexibility
rather than rigidity has distinguished it.” Weinberger v.
Romero—Barcelo, 456 U.S. 305, 312, 102 S.Ct. 1798, 72
L.Ed.2d 91 (1982) (quoting Hecht Co. v. Bowles, 321
U.S. 321, 329, 64 S.Ct. 587, 88 L.Ed. 754 (1944)).
Consistent with equity’s character, courts do not insist
that litigants uniformly show a particular, predetermined
quantum of probable success or injury before awarding
equitable relief. Instead, courts have evaluated claims for
equitable relief on a “sliding scale,” sometimes awarding
relief based on a lower likelihood of harm when the
likelihood of success is very high. 11A C. Wright, A.
Miller, & M. Kane, Federal Practice and Procedure §
2948.3, p. 195 (2d ed.1995). This Court has never rejected
that formulation, and I do not believe it does so today.

Equity’s flexibility is important in the NEPA context.
Because an EIS is the tool for uncovering environmental
harm, environmental plaintiffs may often rely more
heavily on their probability of success than the likelihood
of harm. The Court is correct that relief is not warranted
“simply to prevent the possibility of some remote future
injury.” *52 Ante, at 375 (quoting Wright & Miller,
supra, § 2948.1, at 155). “However, the injury need not
have been inflicted when application is made or be certain
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to occur; a strong threat of irreparable injury before trial is
an adequate basis.” Wright & Miller, supra, § 2948.1, at
155-156 (footnote omitted). I agree with the District
Court that NRDC made the required showing here.

The Navy’s own EA predicted substantial and irreparable
harm to marine mammals. Sonar is linked to mass
strandings of marine mammals, hemorrhaging around the
brain and ears, acute spongiotic changes in the central
nervous system, and lesions in vital organs. E.g., App.
600-602; id., at 360-362, 478-479. As the Ninth Circuit
noted, the EA predicts that the Navy’s “use of MFA sonar
in the SOCAL exercises will result in 564 instances of
physical injury including permanent hearing loss (Level A
harassment) and nearly 170,000 behavioral disturbances
(Level B harassment), more than 8,000 of which would
also involve temporary hearing loss.” 518 F.3d, at 696;
see App. 223-224. Within those totals,

“the EA predicts 436 Level A harassments of Cuvier’s
beaked whales. According to [the National Oceanic and
Atmospheric Administration (NOAA)], as few as 1,121

. may exist in California, Oregon and Washington
combined. Likewise, the EA predicts 1,092 Level B
harassments of bottlenose dolphins, of which only
5,271 may exist in the California Coastal and Offshore
stocks.” 518 F.3d, at 691-692.

The majority acknowledges the lower courts’ findings,
ante, at 374, but also states that the EA predicted “only
eight Level A harassments of common dolphins each
year” and “274 Level B harassments of beaked whales per
year, none of which would result in permanent injury,”
ante, at 372. Those numbers do not fully capture the EA’s
predictions.

*53 The EA classified the harassments of beaked whales
as Level A, not Level B. The EA does indeed state that
“modeling predicts non-injurious Level B exposures.”
App. 185. But, as the majority correctly notes, ante, at
372, the EA also states that “all beaked whale exposures
are counted as Level A,” App. 185. The EA counted the

Footnotes

*

predicted exposures as Level A “[b]ly Navy policy
developed in conjunction with NMFS.” Id., at 200. The
record reflects “the known sensitivity of these species to
tactical sonar,” id., at 365 (NOAA letter), **393 and as
the majority acknowledges, beaked whales are difficult to
study, ante, at 372. Further, as the Ninth Circuit noted,
“the EA ... maintained that the methodology used was
based on the ‘best available science.” ” 518 F.3d, at 669.4

In my view, this likely harm—170,000 behavioral
disturbances, including 8,000 instances of temporary
hearing loss; and 564 Level A harms, including 436
injuries to a beaked whale population numbering only
1,121—cannot be lightly dismissed, even in the face of an
alleged risk to the effectiveness of the Navy’s 14 training
exercises. There is no doubt that the training exercises
serve critical interests. But those interests do not authorize
the Navy to violate a statutory command, especially when
recourse to the Legislature remains open. “Of course,
military interests do not always trump other
considerations, and we have not held that they do.” Ante,
at 378.

In light of the likely, substantial harm to the environment,
NRDC'’s almost inevitable success on the merits of its
claim *54 that NEPA required the Navy to prepare an
EIS, the history of this litigation, and the public interest, I
cannot agree that the mitigation measures the District
Court imposed signal an abuse of discretion. Cf. 4moco
Production Co. v. Gambell, 480 U.S. 531, 545, 107 S.Ct.
1396, 94 L.Ed.2d 542 (1987) (“Environmental injury, by
its nature, can seldom be adequately remedied by money
damages and is often permanent or at least of long
duration, i.e., irreparable. If such injury is sufficiently
likely, therefore, the balance of harms will usually favor
the issuance of an injunction to protect the
environment.”).

For the reasons stated, I would affirm the judgment of the
Ninth Circuit.

All Citations

555 US. 7, 129 S.Ct. 365, 172 L.Ed.2d 249, 67 ERC
1225, 77 USLW 4001, 08 Cal. Daily Op. Serv. 13,990,
2008 Daily Journal D.A.R. 16,797, 21 Fla. L. Weekly
Fed. S 547
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1 In contrast, passive sonar “listens” for sound waves but does not introduce sound into the water. Passive sonar is not effective for
tracking diesel-electric submarines because those vessels can operate almost silently. Passive sonar also has a more limited range
than active sonar, and cannot identify the exact location of an enemy submarine. Pet.App. 266a—271a.

2 The CZMA states that federal agencies taking actions “that affec [t] any land or water use or natural resource of the coastal zone”
shall carry out these activities “in a manner which is consistent to the maximum extent practicable with the enforceable policies of
approved State management programs.” 16 U.S.C. § 1456(c)(1)(A).

3 That provision states in full: “Where emergency circumstances make it necessary to take an action with significant environmental
impact without observing the provisions of these regulations, the Federal agency taking the action should consult with the Council
about alternative arrangements. Agencies and the Council will limit such arrangements to actions necessary to control the
immediate impacts of the emergency. Other actions remain subject to NEPA review.”

4 The Ninth Circuit’s discussion of the plaintiffs’ likelihood of success was limited to their NEPA claims. The court did not discuss
claims under the CZMA or ESA.

5 The bulk of Justice GINSBURG’s dissent is devoted to the merits. For the reasons stated, we find the injunctive relief granted in

this case an abuse of discretion, even if plaintiffs are correct on the underlying merits. As to the injunction, the dissent barely
mentions the Navy’s interests. Post, at 392 — 393. We find that those interests, and the documented risks to national security,
clearly outweigh the harm on the other side of the balance.
We agree with much of Justice BREYER’s analysis, post, at 383 — 386 (opinion concurring in part and dissenting in part), but
disagree with his conclusion that the modified conditions imposed by the stay order should remain in force until the Navy
completes its EIS, post, at 386 — 387. The Court is reviewing the District Court’s imposition of the preliminary injunction; once we
conclude, as Justice BREYER does, post, at 386, that the preliminary injunction should be vacated, the stay order is no longer
pertinent. A stay is a useful tool for managing the impact of injunctive relief pending further appeal, but once the Court resolves
the merits of the appeal, the stay ceases to be relevant. See 518 F.3d 704, 706 (C.A.9 2008) (“[T]he partial stay ... shall remain in
effect until final disposition by the Supreme Court”). Unexamined conditions imposed by the stay order are certainly no basis for
what would be in effect the entry of a new preliminary injunction by this Court.

1 An EA is used “for determining whether to prepare” an EIS. Department of Transportation v. Public Citizen, 541 U.S. 752, 757,
124 S.Ct. 2204, 159 L.Ed.2d 60 (2004) (quoting 40 CFR § 1508.9(a) (2003)); see ante, at 371 — 372 (opinion of the Court). By
definition, an EA alone does not satisfy an agency’s obligation under NEPA if the effects of a proposed action require preparation
of a full EIS.

2 The District Court may well have given too spare an explanation for the balance of hardships in issuing its injunction of August 7,
2007. The court cured any error in this regard, however, when it closely examined each mitigation measure in issuing the modified
injunction of January 3, 2008. The Court of Appeals, too, conducted a detailed analysis of the record.

3 On the same day that CEQ issued its letter, the President granted the Navy an exemption from the requirements of the Coastal
Zone Management Act of 1972 (CZMA) pursuant to 16 U.S.C. § 1456(c)(1)(B) (2006 ed.). That exemption, expressly authorized
by the CZMA, does not affect NRDC’s NEPA claim.

4 The majority reasons that the environmental harm deserves less weight because the training exercises “have been taking place in
SOCAL for the last 40 years,” such that “this is not a case in which the defendant is conducting a new type of activity with
completely unknown effects on the environment.” Ante, at 376. But the EA explains that the proposed action is not a continuation
of the “status quo training.” App. 128. Instead, the EA is based on the Navy’s proposal to employ a “surge” training strategy, ibid.,
in which the commander “would have the option to conduct two concurrent major range events,” id., at 124.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Zumpano v. Quinn, 6 N.Y.3d 666 (2006)
849 N.E.2d 926, 816 N.Y.S.2d 703, 2006 N.Y. Slip Op. 01245

KeyCite Yellow Flag - Negative Treatment
Declined to Follow by Turner v. Roman Catholic Diocese of Burlington,
Vermont, Vt., October 9, 2009

6 N.Y.3d 666
Court of Appeals of New York.

John S. ZUMPANO, Appellant,
V.

James F. QUINN, Individually and as
Assistant Pastor at St. Agnes Catholic
School, et al., Respondents.
Estate of Brendan Boyle, Deceased, et al.,
Appellants,

V.

James Smith et al., Defendants,
and
Otto Garcia et al., Respondents.

Feb. 21, 2006.

Synopsis

Background: Separate actions were brought against
catholic diocese, seeking damages for sexual abuse by
clergy many years earlier. In the first case, the Supreme
Court, Oneida County, Norman 1. Siegel, A.J., dismissed
suit as time-barred, and the Supreme Court, Appellate
Division, 12 A.D.3d 1096, 784 N.Y.S.2d 779, affirmed.
In the second case, the Supreme Court, Queens County,
Taylor, J., dismissed complaint as time-barred, and the
Supreme Court, Appellate Division, 15 A.D.3d 338, 790
N.Y.S.2d 38, affirmed. Appeals from both cases were
consolidated.

[Holding:] The Court of Appeals, Ciparick, J., held that
defendants were not equitably estopped from asserting
limitations defense.

Affirmed.

G.B. Smith, J., dissented in part and filed opinion.

West Headnotes (8)

(1]

2]

[3]

Limitation of Actionsé=Validity of Statutes

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k4Validity of Statutes

241k4(1)In general

Statutes of limitation cannot be deemed arbitrary
or unreasonable solely on basis of harsh effect.

4 Cases that cite this headnote

Limitation of Actionsé=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Doctrine of “equitable estoppel,” applicable
where it would be unjust to allow defendant to
assert statute of limitations defense, is available
where plaintiff (1) was induced by fraud,
misrepresentations or deception to refrain from
filing timely action, and (2) plaintiff’s reliance
on defendant’s  misrepresentations  was
reasonable.

154 Cases that cite this headnote

Limitation of Actionsé=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

It is fundamental to application of equitable
estoppel for plaintiffs, whose claims are
otherwise time-barred, to establish that
subsequent and specific actions by defendant
somehow kept them from timely bringing suit.
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limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Roman Catholic dioceses and their officials

were not equitably estopped from asserting

limitations defense against claims of sexual [7]
abuse by priests, absent evidence of any conduct

by officials that altered plaintiffs’ early

awareness of essential facts and circumstances

underlying their claims or their ability to timely

bring their claims; officials’ mere silence,

despite alleged awareness of abuse, was
insufficient. McKinney’s CPLR 3211(a)(5).
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Limitation of Actionsé¢~=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Wrongdoer is not legally obliged to make public
confession, or to alert people who may have
claims against it, to get benefit of statute of
limitations.
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Limitation of Actionsé=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Where concealment without actual
misrepresentation is claimed to have prevented
plaintiff from commencing timely action,
plaintiff, claiming that defendant is equitably
estopped from asserting limitations defense,
must demonstrate a fiduciary relationship which
gave defendant obligation to inform him or her
of facts underlying claim.
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Limitation of Actionsé¢~=Estoppel to rely on
limitation

241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Roman Catholic dioceses and their officials
were not equitably estopped from asserting
limitations defense against claims of sexual
abuse by priests, even if fiduciary relationship
existed between parties during plaintiffs’
infancy, absent showing that any breach of duty
prevented plaintiffs’ from timely asserting
claims; plaintiffs possessed timely knowledge of
actual misconduct and relationship between
priests and their respective dioceses to make
inquiry and ascertain relevant facts prior to
running of limitations period. McKinney’s
CPLR 3211(a)(5).
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241Limitation of Actions

2411Statutes of Limitation

2411(A)Nature, Validity, and Construction in General
241k13Estoppel to rely on limitation

Roman Catholic diocese and its officials were
not equitably estopped from asserting limitations
defense against claim of sexual abuse by priest,
despite plaintiff’s claim that their misconduct
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had caused his insanity, absent showing that any
mental disability had continued into limitations
period. McKinney’s CPLR 3211(a)(5).
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*671 OPINION OF THE COURT

CIPARICK, J.

*%927 In recent years, countless priests have been
accused of impermissibly touching and sexually
exploiting young people entrusted to their care, resulting
in a plethora of claims seeking compensation for the
injuries caused by these deplorable acts. Regrettably,
many of these claims are time-barred, and absent relief
from the Legislature will remain unredressed. Two such
cases are before us today.

At the outset, we note that these cases present only the
legal question whether equitable estoppel applies to toll

the statutes of limitations for plaintiffs’ claims. The merits
of these claims are not before us and we have no occasion
to pass upon the strength of the allegations. Plaintiffs,
moreover, concede that the applicable statutes of
limitations have expired. They assert, however, that
defendants should be equitably estopped from invoking
the statute of limitations as a defense. We conclude that
the actions are time-barred.

Zumpano v. Quinn

Zumpano commenced this action in 2003 against
defendant Father Quinn, as well as both the Bishop and
Catholic Diocese *672 of Syracuse, alleging an ongoing
abusive relationship beginning in 1963—when he was 13
years old—and continuing until 1970. The complaint,
brought 33 years later, alleges causes of action for sexual
abuse, battery, breach of fiduciary duty and negligent
retention and/or supervision.

Defendants moved to dismiss the complaint under CPLR
3211(a) (5), alleging **928 ***705 that Zumpano’s
claims were barred by the appropriate statutes of
limitations. In response, Zumpano argued that the statute
of limitations should be tolled by CPLR 208 because he
suffered from a mental disability created by defendants’
conduct, rendering him unable to function in society or to
protect his own legal rights. Supreme Court granted the
motion and determined that Zumpano’s claim was not
tolled by the insanity provisions of CPLR 208, and was
time-barred. The court also rejected the argument that
equitable estoppel should be applied to toll the statute of
limitations. The Appellate Division affirmed, finding that
Zumpano failed to allege any separate acts by
defendants—subsequent to the alleged abuse—that
resulted in his delay in bringing this action. We now
affirm.

Estate of Boyle v. Smith

Forty-two plaintiffs instituted this action in October
2002—Tlikewise for clergy sexual abuse—against 13
individual priests, a monsignor and both the Bishop and
the Roman Catholic Diocese of Brooklyn. The complaint
alleges that each plaintiff was the victim of at least one
sexually abusive act by a defendant priest. Most of the
acts occurred while plaintiffs were minor children,
between 1960 and 1985." All plaintiffs apparently reached
adulthood by 1990.
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Plaintiffs asserted several causes of action, including
intentional torts of sexual abuse and battery, and
negligence causes of action such as failure to supervise,
failure to warn and negligent retention. Plaintiffs also
asserted a cause of action for breach of fiduciary duty.
Specifically, plaintiffs alleged that the bishops and the
Diocese were aware that the priests had abused children
and that they engaged in a corrupt campaign and a pattern
of concealment by failing to investigate and report the
conduct to law enforcement authorities, transferring
abusive priests to different parishes and making secret
payments to victims and their families in return for their
silence. As a result ¥*673 of this conduct, plaintiffs allege
that they “were deprived of the knowledge of the essential
factual elements which would have formed the basis of
their rights to legal redress.”

Defendants moved to dismiss the complaint under CPLR
3211 arguing, among other things, that the action was
barred by the statute of limitations. As in Zumpano,
plaintiffs conceded that the applicable limitations period
had run, but asserted that defendants should be equitably
estopped from invoking the statute of limitations as a
defense. Supreme Court granted defendants’ motion,
finding that equitable estoppel did not apply because
plaintiffs had adequate knowledge of the facts and
circumstances underlying their claims and had sufficient
time to inquire and discover the relevant facts before the
statute of limitations expired. The court also found no
fiduciary relationship between the parties.

The Appellate Division affirmed, concluding that
plaintiffs had personal knowledge of the relevant facts yet
failed to timely pursue their claims. Further, the Court
noted that, even assuming the existence of a fiduciary
relationship, equitable estoppel would not apply because
they did not commence this action within a reasonable
time after they reached the age of majority and were free
from defendants’ supervision and control. We now affirm.

Equitable Estoppel

11 Although sometimes imposing hardship on a plaintiff
with a meritorious claim, statutes of limitations “reflect
the legislative judgment that individuals **929 ***706
should be protected from stale claims” (McCarthy v.
Volkswagen of Am., 55 N.Y.2d 543, 548, 450 N.Y.S.2d
457, 435 N.E.2d 1072 [1982] ). They cannot be deemed
arbitrary or unreasonable solely on the basis of a harsh
effect.

21 The doctrine of equitable estoppel applies where it
would be unjust to allow a defendant to assert a statute of
limitations defense.
“Our courts have long had the power, both at law and
equity, to bar the assertion of the affirmative defense of
the Statute of Limitations where it is the defendant’s
affirmative wrongdoing ... which produced the long
delay between the accrual of the cause of action and the
institution of the legal proceeding” (General Stencils v.
Chiappa, 18 N.Y.2d 125, 128, 272 N.Y.S.2d 337, 219
N.E.2d 169 [1966] ).
*674 Thus, this Court has held that equitable estoppel will
apply “where plaintiff was induced by fraud,
misrepresentations or deception to refrain from filing a
timely action” (Simcuski v. Saeli, 44 N.Y.2d 442, 449,
406 N.Y.S.2d 259, 377 N.E.2d 713 [1978] ). Moreover,
the plaintiff must demonstrate reasonable reliance on the
defendant’s misrepresentations (see Simcuski, 44 N.Y.2d
at 449, 406 N.Y.S.2d 259, 377 N.E.2d 713).

Citing General Stencils, plaintiffs argue that defendants
cannot be permitted to benefit from their own
wrongdoing. In General Stencils, defendant was
plaintiff’s head bookkeeper who stole from her employer
and concealed her theft for several years by
misrepresenting the state of plaintiff’s finances. We held
that defendant was equitably estopped from asserting a
statute of limitations defense precisely because her
affirmative conduct in concealing the crime prevented
plaintiff from timely bringing its action (see 18 N.Y.2d at
128, 272 N.Y.S.2d 337, 219 N.EZ2d 169). A
defendant/wrongdoer cannot take affirmative steps to
prevent a plaintiff from bringing a claim and then assert
the statute of limitations as a defense. However, if the
doctrine of equitable estoppel were to be applied as
broadly as plaintiffs suggest, the statute of limitations
would rarely be available as a defense. Plaintiffs’
proposed rule would revive any lapsed claim where the
defendant inflicted some type of injury upon a knowing
plaintiff but failed to come forward with further
information about his or her wrongdoing.

B M Tt is therefore fundamental to the application of
equitable estoppel for plaintiffs to establish that
subsequent and specific actions by defendants somehow
kept them from timely bringing suit (see Matter of Steyer,
70 N.Y.2d 990, 993, 526 N.Y.S.2d 422, 521 N.E.2d 429
[1988] ). Plaintiffs have failed to satisfy this burden. As
observed by the lower courts, each plaintiff was aware of
the sexual abuse he or she suffered at the hands of
defendant priests. Certainly they had sufficient knowledge
to bring an intentional tort cause of action against the
individual priests. Plaintiffs were likewise aware that the
priests were employees of the dioceses and could have
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brought actions against the dioceses, or at least
investigated whether a basis for such actions existed.
Plaintiffs do not allege they made timely complaints to
the dioceses regarding clergy mistreatment. Subsequent
conduct by the dioceses did not appear in any way to alter
plaintiffs’ early awareness of the essential facts and
circumstances underlying their causes of action or their
ability to timely bring their claims.

51 Tt is not enough that plaintiffs alleged defendants were
aware of the abuse and remained silent about it. The
Boyle plaintiffs allege that defendants had knowledge
*%93( ***707 of the ongoing problem *675 that children
were being sexually abused by priests and failed to notify
or warn plaintiffs of same. They also allege that, for over
40 years, defendants did not report abuse by priests to law
enforcement officials; reassigned offending priests
without disclosure of their offenses; and, when victims
complained, made private payments to them so that the
charges would not be publicized. Conduct like this might
be morally questionable in any defendant, let alone a
religious institution, but it is not fraudulent concealment
as a matter of law. A wrongdoer is not legally obliged to
make a public confession, or to alert people who may
have claims against it, to get the benefit of a statute of
limitations. Plaintiffs do not allege any specific
misrepresentation to them by defendants, or any deceptive
conduct sufficient to constitute a basis for equitable
estoppel. Nor is there any indication that further discovery
would yield such information. No new separate and
subsequent acts of wrongdoing beyond the sexually
abusive acts themselves are alleged, and equitable
estoppel is therefore inapplicable to these cases.

Fiduciary Relationship

61 As a separate basis for equitable estoppel, the Boyle
plaintiffs argue that defendants breached a fiduciary duty
owed to them by concealing their own actions in covering
up the abuse2 “Where concealment without actual
misrepresentation is claimed to have prevented a plaintiff
from commencing a timely action, the plaintiff must
demonstrate a fiduciary relationship ... which gave the
defendant an obligation to inform him or her of facts
underlying the claim” (Gleason v. Spota, 194 A.D.2d 764,
765, 599 N.Y.S.2d 297 [2d Dept.1993] ). We recently left
open the question whether a fiduciary relationship existed
between a cleric and a congregant (see Wende C. v.
United Methodist Church, N.Y. W. Area, 4 N.Y.3d 293,
299, 794 N.Y.S.2d 282, 827 N.E.2d 265 [2005] ). It is
likewise unnecessary to answer that question here.

7l Even if the Court were to assume that a fiduciary
relationship existed between the parties during plaintiffs’
infancy and that the diocesan defendants had a legal duty
to disclose any knowledge of prior incidents of sexual
abuse and breached that duty, plaintiffs still failed to
demonstrate how that breach *676 prevented them from
bringing a timely action. As noted above, defendants’
concealment of their own actions and of the priests’
conduct, postwrongdoing, does not alter the fact that
plaintiffs were fully aware that they had been abused.
Plaintiffs also knew the identity of their abusers and that
the abusers were employed by the Diocese. They failed to
establish that any concealment by defendants changed
their awareness of these facts or that defendants had a
direct role in plaintiffs’ failure to file suit within an
appropriate time period. Thus, plaintiffs did not
demonstrate that defendants’ failure to inform them of
certain facts contributed to their delay in bringing this
action. Plaintiffs possessed timely knowledge of the
actual misconduct and the relationship between the priests
and their respective dioceses to make inquiry and
ascertain relevant facts prior to the running of the statute
of limitations.

There is also no basis for a claim that any fiduciary duty
continued after plaintiffs were adults—and all the
plaintiffs **931 ***708 reached adulthood in 1990 or
ecarlier, more than a decade before bringing suit. Even
assuming that a breach of fiduciary duty continued until
then, and was sufficient to support a finding of equitable
estoppel, plaintiffs were required to proceed with their
lawsuit, or at least with an inquiry into the facts, within
the statutory limitations period computed from the time
“the conduct relied on [as a basis for equitable estoppel]
ceases to be operational” (Simcuski, 44 N.Y.2d at 450,
406 N.Y.S.2d 259, 377 N.E.2d 713). Thus, the alleged
breach of fiduciary duty cannot estop defendants from
relying on the time that elapsed after the alleged fiduciary
relationship no longer existed.

Insanity Toll

8] Zumpano alone argues that he suffers from a mental
disability as a direct result of defendants’ abuse and that
he was consequently rendered incapable of protecting his
legal rights. He no longer argues that CPLR 208 tolls the
statute of limitations, but contends that defendants should
be equitably estopped from asserting the statute of
limitations since their *677 misconduct caused his
insanity. This argument also lacks merit as he fails to
establish a continuing disability. The record reflects that,
as an adult, Zumpano held a full-time job for nine years.
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He also successfully prosecuted a personal injury action
on his own behalf in 1986. As a matter of law, these facts
contradict the assertion that Zumpano suffered from an
ongoing mental disability and was unable to protect his
rights.

Finally, our holding here is in keeping with those in
several other jurisdictions addressing similar issues (see
e.g. Baselice v. Franciscan Friars Assumption BVM
Province, Inc., 2005 PA Super 246, 879 A.2d 270 [2005]
[doctrine of fraudulent concealment inapplicable to toll
the statute of limitations where plaintiff failed to allege
any affirmative act of concealment causing him to delay

bringing suit]; Doe v. Roman Catholic Archbishop of

Archdiocese of Detroit, 264 Mich.App. 632, 692 N.W.2d
398 [2004] [fraudulent concealment unavailable to toll the
statute of limitations where plaintiff knew or should have
known about his claims against defendants]; Mark K. v.
Roman  Catholic  Archbishop of Los Angeles, 67
Cal.App.4th 603, 79 Cal.Rptr.2d 73 [1998] [finding
estoppel by concealment inapplicable to toll the statute of
limitations because plaintiff was aware of his injury, the
priest’s identity and his connection with the church]; Doe
v. Archdiocese of Washington, 114 Md.App. 169, 689
A.2d 634 [1997] [statute of limitations was not tolled by
the fraudulent concealment doctrine where plaintiff did
not allege any acts subsequent to the abuse that prevented
him from being aware of his claims]; compare Martinelli
v. Bridgeport R.C. Diocesan Corp., 196 F.3d 409, 430 [2d
Cir.1999] [finding evidence to support the jury’s
determination that there was a fiduciary relationship
between Martinelli and the diocese and that the diocese
owed him a duty to investigate and to warn him in order
to prevent harm] ).

We conclude as we began: however reprehensible the
conduct alleged, these actions are subject to the time
limits created by the Legislature. Any exception to be
made to allow these types of claims to proceed outside of
the applicable statutes **¥932 ***709 of limitations would
be for the Legislature, as other states have done.*

Accordingly, in each case, the order of the Appellate
Division should be affirmed, with costs.

*678 G.B. SMITH, J. (dissenting in Estate of Boyle v
Smith).

The complaint alleges facts that arguably could result in
the defendants being equitably estopped from asserting
the bar of the statute of limitations. I conclude, however,

that those allegations are not sufficiently specific to
preclude the statute of limitations defense here. Thus, I
join the disposition to the extent that the present
complaint is dismissed. I would permit the plaintiffs to
replead their claims.

On October 8, 2002, 42 plaintiffs filed a complaint
against 13 priests, a monsignor, a bishop and the Roman
Catholic Diocese of Brooklyn alleging sexual abuse. The
plaintiffs attended religious services at parishes in Queens
and Brooklyn, New York in the 1960s, 1970s, and the
early 1980s. The abuse is alleged to have occurred in
various locations in and around the State of New York.
The complaint makes a number of tort claims, including
sexual abuse and battery against both boys and girls,
intentional infliction of emotional distress, failure to
remove, failure to supervise, failure to investigate, failure
to warn, failure to provide a safe environment, fraud and
breach of fiduciary duty. On December 9, 2002, plaintiffs
filed an amended complaint alleging fraudulent
concealment of the abuse and secret payments to the
victims to prevent them from disclosing the abuse.

In order to prevent the plaintiffs from publicizing the
abuse, the plaintiffs allege that the defendants “engaged in
a covert policy and practice to conceal the problem of the
sexual abuse of children by parish clergy,” “engaged in
the routine practice of transferring abusive priests to new
parishes,” “made secret payments to victims in return for
the victims’ silence, maintained secret church accounts to
make such payments, intentionally failed to investigate
complaints of sexual abuse ... by defendant priests and
others, did not attempt to ascertain if there were other
victims of a particular offending priest once they received
information that he had in fact sexually abused a child and
intentionally failed to warn plaintiffs, their parents or
other potential victims or parishioner parents of the
danger posed by a known sexually abusive priest.”

All plaintiffs were adults by 1990. They allege that
defendants are equitably estopped from raising the statute
of limitations defense because of their fraud,
misrepresentation, and concealment.

On November 18, 2002, defendants filed a motion to
dismiss the complaint. Plaintiffs filed a memorandum of
law in opposition. ¥*679 The CPLR 3211(a)(5)' motion
was heard on January 28, 2003.

*%*710 **933 On April 11, 2003, Supreme Court,
Queens County granted the motion and determined:

“Inasmuch as all of the plaintiffs had reached the age of
majority by 1990, they do not dispute that the Statute of
Limitations for all the claims asserted herein expired
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prior to the commencement of this action (see, CPLR
208,213,214 and 215[c] [sic]) ....

“Inasmuch as the plaintiffs were the objects of the
sexual abuse alleged herein, and they were aware of
what was happening to them when the incidents
occurred, they clearly possessed personal knowledge of
the facts giving rise to their intentional tort claims
when those claims accrued, as well as sufficient time to
ascertain the facts alleged in relation to their breach of
fiduciary duty and negligence claims prior to the
running of the limitations period” (citation omitted).

On February 7, 2005, Appellate Division, Second
Department, affirmed the decision of the trial court and
wrote:

“A defendant may be estopped from pleading the
statute of limitations as a defense where, by fraud,
misrepresentation, or deception, he or she has induced a
plaintiff to refrain from filing a timely action. However,
due diligence on the part of a plaintiff in bringing the
action is an essential element of equitable estoppel. If a
plaintiff possesses sufficient knowledge of the possible
existence of a claim, he or she is under a duty to make
inquiry and ascertain all the relevant facts before the
statute of limitations expires.

“Here, the plaintiffs possessed personal knowledge
*680 of the facts underlying their intentional tort claims
from the time of the offenses, and they also knew that
the priests were employed by the Diocese. Despite this
knowledge, the plaintiffs did not pursue their claims at
an earlier time. Moreover, even assuming that the
plaintiffs alleged sufficient facts to establish a fiduciary
relationship between themselves and the Diocesan
defendants, equitable estoppel is not applicable on this
basis. As all of the plaintiffs reached the age of
majority by 1990, their allegations failed to establish
that they brought this action within a reasonable time
after they became adults, when they were no longer
subject to the supervision and influence of those
defendants” (15 A.D.3d 338, 339-340, 790 N.Y.S.2d
38 [2005] [citations omitted] ).

On June 16, 2005, the Court of Appeals granted leave to
appeal.

Arguments of the Parties

Plaintiffs do not argue that the statute was tolled pursuant
to the exceptions in CPLR 208, 213, 214 or 215(3).
Rather, they maintain that defendants are equitably
estopped from asserting the defense of the statute of
limitations because defendants committed fraud,
misrepresentation, and concealment which prevented
plaintiffs from filing complaints against defendants for
many years. Plaintiffs allege that the defendant priests
were employed by the diocesan defendants and that
defendants engaged in a campaign of deceit to prevent the
plaintiffs from bringing a lawsuit against them. Because
of the “assigning, transferring, suspending and removing
of parish clergy,” plaintiffs claim that they were unable to
get all the needed information to file charges against the
church. Also, plaintiffs maintain that they did not have a
due diligence requirement because defendants actively
prevented them from pursuing their legal rights.

Plaintiffs also allege that the defendants stood in a
fiduciary relationship to the plaintiffs and, thus, were
responsible for ensuring a safe environment for religious
instruction. Plaintiffs allege that this is an **934 ***711
independent basis for pleading equitable estoppel and that
because of defendants’ breach of fiduciary duty, there was
no due diligence requirement in pursuing legal claims.

Defendants argue that plaintiffs’ failure to comply with
the statute of limitations is fatal to their lawsuit.
Defendants argue *681 that the courts have consistently
adhered to statutes of limitations, and this case does not
present facts to toll those statutes. According to
defendants, plaintiffs cannot prevail on a claim of
equitable estoppel because they have failed to
demonstrate that the defendants made any representations
which they relied on to their detriment. Plaintiffs, they
argue, did not show due diligence in pursuing their claims
against the defendants. Lastly, plaintiffs did not
demonstrate that defendants had a duty to act on behalf of
the plaintiffs. Rather, only an association, not a fiduciary
duty, existed between plaintiffs and the defendants.
According to defendants, such an association is not
actionable.

The Motions for Summary Judgment

The motion court granted summary judgment to
defendants pursuant to CPLR 3211(a)(5). The motions
were granted based upon a violation of the statute of
limitations (see CPLR 3211[a][5] ). In a CPLR 3211
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motion, the facts in the pleadings must be construed in
favor of the nonmovant (see Leon v. Martinez, 84 N.Y.2d
83, 8788, 614 N.Y.S.2d 972, 638 N.E.2d 511 [1994] [a
court must “accord plaintiffs the benefit of every possible
favorable inference, and determine only whether the facts
as alleged fit within any cognizable legal theory™] ).

“As a general proposition, it is upon injury that a legal
right to relief arises in a tort action and the Statute of
Limitations begins to run (see, CPLR 203[a]; see also,
Aetna Life & Cas. Co. v. Nelson, 67 N.Y.2d 169, 175, 501
N.Y.S.2d 313, 492 N.E.2d 386)” (see Ackerman v. Price
Waterhouse, 84 N.Y.2d 535, 541, 620 N.Y.S.2d 318, 644
N.E.2d 1009 [1994] ).

In Boyle, plaintiffs allege abuse from 1960 until 1985. All
of the plaintiffs were adults by 19902 The statute of
limitations for tort actions for negligence, breach of
fiduciary duty, and *682 fraud allows up to six years after
the event to file an action against the defendants (see
CPLR 213[1], [8] ).* Thus, while the cause of action for
*%935 *%*712 breach of fiduciary duty may have been
time-barred, the time limitation for fraud, concealment,
and misrepresentation would have run from the time that
plaintiff or, in this case, a guardian discovered the fraud
or could have discovered the fraud with reasonable
diligence. Tolling occurs for infancy and insanity (see
CPLR 208). In the case of infancy, plaintiffs may have up
to, but no more than, three years beyond the end of the
disability to file an action. At the outside limit, plaintiffs
had until 1993 to file against the perpetrators. The Boyle
action was not filed until 2002, and, thus, was time-barred
on the statutory requirements (see CPLR 213[8]).

Equitable Estoppel

There is no question that the Boyle plaintiffs knew that
they had been sexually abused at the time of the incidents
and that they knew the perpetrators. Further, each reached
adulthood more than 10 years prior to the filing of the
action. The Boyle plaintiffs do not claim a disability
which would have interfered with the filing of the action;
rather, they claim that defendants should be equitably
estopped from asserting a statute of limitations defense
because defendants interfered with plaintiffs filing their
lawsuit by a “campaign” of deception, misrepresentation,
and facilitation of the abuse by transferring and
reassigning priests who committed abuse. Certainly, if
such a campaign did in fact occur, there was an attempt to

conceal wrongdoing which could have prevented
plaintiffs from filing their lawsuit sooner. The allegations
of sexual abuse are acts for which parents and child
victims old enough to protest would normally seek some
*683 form of redress. Nevertheless, they did not. The
question is whether the actions of the defendants
contributed to the plaintiffs’ failure to timely seek redress.

The courts will not bar the assertion of equitable estoppel
when plaintiff is unable to file a lawsuit because of
“defendant’s affirmative wrongdoing” (see General
Stencils v. Chiappa, 18 N.Y.2d 125, 128, 272 N.Y.S.2d
337,219 N.E.2d 169 [1966] ).
“Our courts have long had the power, both at law and
equity, to bar the assertion of the affirmative defense of
the Statute of Limitations where it is the defendant’s
affirmative wrongdoing—a carefully concealed crime
here—which produced the long delay between the
accrual of the cause of action and the institution of the
legal proceeding” (id.).
The allegations of affirmative wrongdoing must be
“sufficiently pleaded” by the plaintiffs in order for the
court to find that plaintiffs fall within the protection of the
rule of equitable estoppel (see Simcuski v. Saeli, 44
N.Y.2d 442, 449, 406 N.Y.S.2d 259, 377 N.E.2d 713
[1978] ). Further, plaintiffs must demonstrate that they
relied on defendants’ fraud, misrepresentation, and
deception to their detriment (see Securities Inv. Protection
Corp. v. BDO Seidman, 95 N.Y.2d 702, 709, 723
N.Y.S.2d 750, 746 N.E.2d 1042 [2001]; People v. Begole,
27 N.Y.2d 138, 148, 313 N.Y.S.2d 744, 261 N.E.2d 655
[1970]).

The problem with the allegations in the amended
complaint is that they do not go far enough. While the
plaintiffs allege, generally, transfers and payments and
efforts to dissuade persons from reporting criminal
activities to appropriate bodies, the allegations are not
attributable to the plaintiffs here. If the current plaintiffs
had been the target of the allegations asserted and alleged
specific instances, the **936 ***713 door would be
opened to permitting discovery to aid in the pursuit of the
establishment of the claims alleged.

Due Diligence

When plaintiffs claim that defendants should be equitably
estopped from asserting a statute of limitations bar, they
must show “due diligence” in bringing the action (see
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Simcuski, 44 N.Y.2d at 450, 406 N.Y.S.2d 259, 377
N.E.2d 713, supra ). By due diligence, the Court means
that as soon as the plaintiff learns of the
misrepresentation, plaintiff must seek to bring an action
against defendant (see id.). In the case at bar, plaintiffs
allege the misrepresentation and concealment was
widespread and they still do not know the extent of the
abuse perpetrated against children by priests at the
Brooklyn Diocese. As a result, plaintiffs argue, due
diligence *684 was also thwarted by the Diocese, a fact
that lends further support to the claim that defendants
should be equitably estopped from claiming a statute of
limitations bar. Because of the summary judgment
motion, plaintiffs have not had the opportunity to conduct
discovery. Nevertheless, to proceed with their action,
plaintiffs must make out a better case than made here of
the efforts made to comply with the requirement of due
diligence.

Purpose of Statutes of Limitations

Statutes of limitations not only limit the right but also the
remedy (see Ratka v. St. Francis Hosp., 44 N.Y.2d 604,
611, 407 N.Y.S.2d 458, 378 N.E.2d 1027 [1978],
overruled on other grounds by Burke v. Crosson, 85
N.Y.2d 10, 623 N.Y.S.2d 524, 647 N.E.2d 736 [1995] ).
Plaintiffs assert that had they had full knowledge of the
sexual abuse, they would have been able to seek criminal
actions against defendants.

Ordinarily, statutes of limitations function as statutes of
repose (see Flanagan v. Mount Eden Gen. Hosp., 24
N.Y.2d 427, 429-430, 301 N.Y.S.2d 23, 248 N.E.2d 871
[1969] ). Thus, time bars serve to “put to sleep” all claims
that are not brought once all the facts and circumstances
are known by the plaintiffs about the claim (see Blanco v.
American Tel. & Tel. Co., 90 N.Y.2d 757, 773-774, 666
N.Y.S.2d 536, 689 N.E.2d 506 [1997] ). Nevertheless, the
policy considerations of repose, at issue in cases where
the statute of limitations has run, do not outweigh the
policy considerations of addressing affirmative
wrongdoing (see Wood v. Carpenter, 101 U.S. 135, 139,
25 L.Ed. 807 [1879] ).4

The Case for Repleading

The applicable principle in this case is that a defendant
cannot benefit from his own wrongdoing (see Chiappa,
supra ). Unlike Zumpano (decided today), many
perpetrators were involved in Estate of Boyle and the
alleged abuse involved more than 40 plaintiffs over a
25—year period. Given the extent and breadth of the
alleged abuse, defendants should not benefit from the
running of the statute of limitations. Defendants allegedly
retained a number of unscrupulous priests for a long
period of time. The facts and circumstances alleged, if
true, demonstrate affirmative wrongdoing.

*685 While it is insufficient for the plaintiffs to make
only  general allegations of  deception and
misrepresentation, plaintiffs **937 ***714 have asserted
sufficient facts to permit another pleading that may permit
this case to proceed.

First, in paragraph 115 of the amended complaint,
plaintiffs quote Bishop Wilton D. Gregory, former
President of the United States Conference of Catholic
Bishops, who stated:

“We are the ones, whether through ignorance or lack of
vigilance, or—God forbid—with knowledge, who
allowed priest abusers to remain in ministry and
reassigned them to communities where they continued
to abuse. We are the ones who chose not to report the
criminal actions of priests to the authorities, because
the law did not require this. We are the ones who
worried more about the possibility of scandal than in
bringing about the kind of openness that helps prevent
abuse. And we are the ones who, at times, responded to
victims and their families as adversaries and not as
suffering members of the Church.”

Second, the amended complaint alleges sexual abuse by
specifically named priests and alleges that these priests
were transferred from place to place to avoid detection
that they were sexual abusers. Third, while the allegations
of a secret fund and payments to persons to prevent their
publicizing abuse are not specific as to names, enough has
been shown to permit a further pleading and perhaps
discovery concerning these issues.

Fourth, the claims of breach of a fiduciary duty cannot be
ignored. Plaintiffs maintain that defendants had a
fiduciary relationship with them and, thus, had a duty to
protect them from sexual molestation (see Wende C. v.
United Methodist Church, N.Y. W. Area, 4 N.Y.3d 293,
299, 794 N.Y.S.2d 282, 827 N.E.2d 265 [G.B. Smith, J.,
dissenting in part, 2005] ). The majority concludes that it
is not necessary to determine that question here. It further
concludes that even if such a fiduciary duty existed, it
would not prevent plaintiffs from making timely claims


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978124727&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978124727&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978124727&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978125256&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978125256&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995045714&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995045714&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127426&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127426&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127426&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997232760&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997232760&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997232760&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1879190197&pubNum=780&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&fi=co_pp_sp_780_139&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_139
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1879190197&pubNum=780&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&fi=co_pp_sp_780_139&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_139
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966127747&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966127747&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006257468&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006257468&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006257468&pubNum=578&originatingDoc=Ic67ed732a33011daa20eccddde63d628&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Zumpano v. Quinn, 6 N.Y.3d 666 (2006)

849 N.E.2d 926, 816 N.Y.S.2d 703, 2006 N.Y. Slip Op. 01245

against the defendants.

A claim of a breach of a fiduciary duty has been upheld
against clergy persons in other jurisdictions (F.G. .
MacDonell, 150 N.J. 550, 555, 696 A.2d 697, 700 [1997];
Sanders v. Casa View Baptist Church, 134 F.3d 331 [5th
Cir. (Tex) 1998]; Destefano v. Grabrian, 763 P.2d 275,
284 [Colo. 1988] ). These cases all involved adults. In a
proper case, however, a claim of breach of a fiduciary
duty *686 can be made against a person in a position of
trust involving children.

The issue of the fiduciary relationship between plaintiffs
and defendants is an issue of fact to be determined at trial
(see EBC I, Inc. v. Goldman, Sachs & Co., 5 N.Y.3d 11,
19, 799 N.Y.S.2d 170, 832 N.E.2d 26 [2005] ). “A
fiduciary relationship ‘exists between two persons when
one of them is under a duty to act for or to give advice for
the benefit of another upon matters within the scope of the
relation’ ” (see id., quoting Restatement [Second] of Torts
§ 874, Comment a ). Whether or not a fiduciary
relationship existed, coupled with whether or not the
defendants were actively concealing abuse, are central to
determining whether or not plaintiffs are prevented from
pursuing claims against defendants. Defendants were the
keepers of all information on the priests and were in the
best position to provide the plaintiffs with the facts
relevant to the abuse of the children, and to act on the
abuse. Plaintiffs should not be barred from pursuing their
claims if defendants had a fiduciary relationship with the
plaintiffs, and misrepresentations and concealment are
shown to be the reason for the delay in pursuing their
claims.

Finally, this is a case where anyone would wish the
allegations did not exist. ¥*¥938 ***715 Since they have
been made, the question is whether they are sufficient to
permit the lawsuit to proceed. The allegations are

sufficient to permit additional pleading.

For all of the above reasons and specifically because there
is alleged evidence of wrongdoing which would equitably
estop defendants from asserting the defense of the statute
of limitations, plaintiffs should be allowed to replead to
demonstrate that defendants engaged in a pattern of
deception, fraud, and misrepresentation which prevented
them from filing a complaint within the statute of
limitations period.

Chief Judge KAYE and Judges G.B. SMITH,
ROSENBLATT, GRAFFEO and R.S. SMITH concur.

Judge READ taking no part.

In Zumpano v. Quinn: Order affirmed, with costs.

Chief Judge KAYE and Judges ROSENBLATT,
GRAFFEO and R.S. SMITH concur with Judge
CIPARICK, Judge G.B. SMITH dissents in part in a
separate opinion.

Judge READ taking no part.

In Estate of Boyle v. Smith: Order affirmed, with costs.

All Citations

6 N.Y.3d 666, 849 N.E.2d 926, 816 N.Y.S.2d 703, 2006
N.Y. Slip Op. 01245

Footnotes
1 Two plaintiffs allege that they were abused after the age of 18.
2 Plaintiffs in both cases have pleaded a separate breach of fiduciary duty cause of action premised on defendants’ knowledge,

misrepresentation, concealment and failure to disclose information. In this section, we discuss only an alleged breach of fiduciary

duty as it relates to pleading equitable estoppel.

3 “If a person entitled to commence an action is under a disability because of infancy or insanity at the time the cause of action
accrues, ... [t]he time within which the action must be commenced shall not be extended by this provision beyond ten years
after the cause of action accrues, except ... where the person was under a disability due to infancy” (CPLR 208).

4 See e.g. Conn. Gen. Stat. § 52-577d (extending the time period for minors to bring sexual abuse claims to 30 years from the age of
majority); Cal. Code Civ. Proc. § 340.1(c) (creating a one-year window in 2003 for childhood sexual abuse actions where the

applicable statute of limitations had expired).
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1 “Motion to dismiss cause of action. A party may move for judgment dismissing one or more causes of action asserted against
him on the ground that: ...
“the cause of action may not be maintained because of arbitration and award, collateral estoppel, discharge in bankruptcy,
infancy or other disability of the moving party, payment, release, res judicata, statute of limitations, or statute of frauds.”
(CPLR 3211[a][5].)

2 Plaintiffs allege in their complaint:

“118. DAILY, THE BISHOPS and the DIOCESE intentionally and fraudulently engaged in the routine practice of
transferring abusive priests to new parishes, both within and outside the DIOCESE. To conceal the sexual abuse, DAILY,
THE BISHOPS and the DIOCESE also maintained secret files regarding such priests, made secret payments to victims in
return for the victims’ silence, maintained secret church accounts to make such payments, intentionally failed to investigate
complaints of sexual abuse, did not disclose to plaintiffs, their families or other parishioners for that matter, the fact that they
were aware of the problem of sexual abuse of children and aware of specific incidents of abuse by defendant priests and
others, did not attempt to ascertain if there were other victims of a particular offending priest once they received information
that he had in fact sexually abused a child and intentionally failed to warn plaintiffs, their parents or other potential victims or
parishioner parents of the danger posed by a known sexually abusive priest....

“167. DAILY, THE BISHOPS and the DIOCESE intentionally, recklessly and negligently breached their fiduciary duty to the
plaintiffs.”

3 CPLR 213(1) and (8) read:
“The following actions must be commenced within six years:
“1. an action for which no limitation is specifically prescribed by law ...
“8. an action based upon fraud; the time within which the action must be commenced shall be the greater of six years from the
date the cause of action accrued or two years from the time the plaintiff or the person under whom the plaintiff claims
discovered the fraud, or could with reasonable diligence have discovered it.”

4 “Statutes of limitation are vital to the welfare of society and are favored in the law. They are found and approved in all systems of
enlightened jurisprudence. They promote repose by giving security and stability to human affairs. An important public policy lies
at their foundation. They stimulate to activity and punish negligence. While time is constantly destroying the evidence of rights,
they supply its place by a presumption which renders proof unnecessary. Mere delay, extending to the limit prescribed, is itself a
conclusive bar. The bane and antidote go together.” (/d.)

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
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[McKinney’s Consolidated Laws of New York Annotated
[Civil Practice Law and Rules (Refs & Annos)
[Chapter Eight. Of the Consolidated Laws
[Article 2. Limitations of Time (Refs & Annos)
McKinney’s CPLR § 213

§ 213. Actions to be commenced within six years: where not otherwise provided for; on
contract; on sealed instrument; on bond or note, and mortgage upon real property; by state
based on misappropriation of public property; based on mistake; by corporation against
director, officer or stockholder; based on fraud

Effective: August 26, 2019

Currentness

The following actions must be commenced within six years:

1. an action for which no limitation is specifically prescribed by law;

2. an action upon a contractual obligation or liability, express or implied, except as provided in section two hundred thirteen-a
of this article or article 2 of the uniform commercial code or article 36-B of the general business law;

3. an action upon a sealed instrument;

4. an action upon a bond or note, the payment of which is secured by a mortgage upon real property, or upon a bond or note
and mortgage so secured, or upon a mortgage of real property, or any interest therein;

5. an action by the state based upon the spoliation or other misappropriation of public property; the time within which the
action must be commenced shall be computed from discovery by the state of the facts relied upon;

6. an action based upon mistake;

7. an action by or on behalf of a corporation against a present or former director, officer or stockholder for an accounting, or
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§ 213. Actions to be commenced within six years: where not..., NY CPLR § 213

to procure a judgment on the ground of fraud, or to enforce a liability, penalty or forfeiture, or to recover damages for waste
or for an injury to property or for an accounting in conjunction therewith.

8. an action based upon fraud; the time within which the action must be commenced shall be the greater of six years from the
date the cause of action accrued or two years from the time the plaintiff or the person under whom the plaintiff claims
discovered the fraud, or could with reasonable diligence have discovered it.

9. an action by the attorney general pursuant to article twenty-three-A of the general business law or subdivision twelve of
section sixty-three of the executive law.

Credits

(L.1962, c. 308. Amended L.1963, c. 532, § 5; L.1965, c. 248, §§ 3 to 5; L.1966, c. 138, § 3; L.1975, c. 43, §§ 1, 2; L.1983,
c. 403, § 34; L.1988, c. 709, § 2; L.2004, c. 403, § 1, eff. Aug. 17,2004; L.2019, c. 184, § 1, eff. Aug. 26, 2019.)

Editors’ Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Vincent C. Alexander

2020

C213:4. Action on a Secured Bond or Note.

Regarding the last sentence of the 2019 Commentary, several Appellate Division decisions during the past year
have held that the voluntary discontinuance of a mortgage foreclosure action, standing alone, is not enough to
qualify as a revocation or “de-acceleration” of the plaintiff-lender’s demand for payment of the full amount of
the debt. The issue may soon be addressed by the Court of Appeals. See, e.g., Vargas v. Deutsche Bank Nat'l
Trust Co., 2019, 168 A.D.3d 630, 93 N.Y.S.3d 32 (1st Dep’t), leave to appeal granted, 2020, 34 N.Y.3d 910, 119
N.Y.S.3d 117, 141 N.E.3d 961; Ditech Financial, LLC v. Naidu, 2019, 175 A.D.3d 1387, 109 N.Y.S.3d 196 (2d
Dep’t), leave to appeal granted, 2020, 34 N.Y.3d 910, 119 N.Y.S.3d 71, 141 N.E.3d 956; U.S. Bank Nat’l Ass’n
v. Creative Encounters LLC, 2020, 183 A.D.3d 1086, 124 N.Y.S.3d 92 (3d Dep’t). The Second Department has
explained:

[T]he voluntary discontinuance of a foreclosure action may be occasioned for any number of different reasons, including
those that have nothing to do with an intent to revoke the acceleration. [See, e.g., Creative Encounters, supra
(discontinuance sought due to title concerns)]. A bare discontinuance does not disclose its underlying reasons nor say
anything about the discontinuing party’s intent to de-accelerate the full debt .... [T]he lender, in order to effectively rescind
the acceleration, should be required to notify the borrower that the right to make monthly payments is restored and that the
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lender will accept the tender of such payments.

Christiana Trust v. Barua, 2020, 184 A.D.3d 140, 147-48, 125 N.Y.S.3d 420, 424 (2d Dep’t).

On another issue of acceleration, the Appellate Division, Fourth Department, holds that a debtor-mortgagor’s
discharge in a Chapter 7 bankruptcy proceeding does not, in the absence of contractual terms otherwise,
accelerate the statute of limitations on the mortgagee’s right of foreclosure against the mortgaged property.
Wilmington Savings Fund Soc’y, FSB v. Fernandez, 2019, 179 A.D.3d 79, 113 N.Y.S.3d 443 (4th Dep’t). When
the debtor emerges from the bankruptcy, the debtor’s personal liability on the note is extinguished, but this has
no effect on the creditor’s secured interest--in rem--in the mortgaged property. See Johnson v. Home State Bank,
1991, 111 S.Ct. 2150, 2153-54, 115 L.Ed.2d 66, 82-85; Deutsche Bank Trust Co. Americas v. Vitellas, 2015, 131
A.D.3d 52, 62-63, 13 N.Y.S.3d 163, 172-73 (2d Dep’t). As to the statute of limitations, the usual rule continues
to apply: each default on an installment is a separate nonpayment (even though no in personam claim can be
enforced). “Because the terms of the mortgage survive [the bankruptcy], causes of action would thus continue to
accrue with respect to teach installment payment as the payments become due, although a note holder would
only be able to commence an action in rem.” 179 A.D.3d at 82, 113 N.Y.S.3d at 446. No acceleration of the full
debt occurs unless and until the creditor performs some affirmative act evincing its election to accelerate, at
which point the statute of limitations is triggered on the full amount of the debt, which in turn starts the six-year
period within which to commence a foreclosure action. The bankruptcy discharge is not, of course, an
affirmative act of the creditor, meaning that the creditor is not limited to six years from the discharge within
which to foreclose. After the discharge, the creditor may demand payment on an installment, and when no
payment is forthcoming, accelerate the full amount of the debt, as was done here, and then sue to foreclose,
which the bank did here within six months of the acceleration notice.

PRACTICE COMMENTARIES

by Vincent C. Alexander

2019
C213:1. The Residual Period of Limitations.
C213:2. Contracts, Express and Implied.
C213:3. Action on a Sealed Instrument.
C213:4. Action on a Secured Bond or Note.
C213:5. Action by the State for Misappropriation of Public Property.

C213:6. Action Based on Mistake.
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C213:7. Action by Corporation Against Directors, Officers, Stockholders.

C213:8. Fraud.

C213:1. The Residual Period of Limitations.

If no period of limitations is fixed by law for a particular cause of action, CPLR 213(1) confers the relatively
generous period of six years. CPLR 213(1) has come to be known as the “residual” or “catchall” period. Because
most claims seeking equitable relief lack a specifically prescribed period, they commonly qualify for the six-year
period of CPLR 213(1). Examples include claims for an accounting, injunction, specific performance, reformation,
rescission, and imposition of a constructive trust. Rescission or reformation of most pre-litigation marital
agreements, however, are covered by Dom.Rel.Law § 250. That statute creates a three-year period of limitation
with a generous toll to override cases holding that a claim for rescission of a prenuptial agreement accrues upon
execution of the agreement. See, e.g., Rubin v. Rubin, 2000, 275 A.D.2d 404, 712 N.Y.S.2d 626 (2d Dep’t), appeal
denied, 95 N.Y.2d 958, 722 N.Y.S.2d 474, 745 N.E.2d 394.

Actions seeking a declaratory judgment, which have no assigned period, also are governed by CPLR 213(1). See,
e,g., Zwarycz v. Marnia Construction, Inc., 2013, 102 A.D.3d 774, 958 N.Y.S.2d 440 (2d Dep’t). An important
qualification applies, however, when the declaratory claim could have been asserted in some other type of action
that has a specific limitations period attached to it. This point is discussed further under the highlighted caption for
declaratory judgments below.

Even if an action for equitable relief or a declaratory judgment is brought within six years, the discretionary
defense of laches may bar the action. Laches requires a showing by the defendant that the plaintiff delayed
commencement of the action to such an extent as to cause undue prejudice to the defendant. A lengthy delay is not
enough; prejudice must also be shown. See, e.g., Saratoga County Chamber of Commerce, Inc. v. Pataki, 2003,
100 N.Y.2d 801, 816-19, 766 N.Y.S.2d 654, 662-64, 798 N.E.2d 1047, 1055-57, certiorari denied, 540 U.S. 1017,
124 S.Ct. 570, 157 L.Ed.2d 430; Zwarycz v. Marnia Construction Co., supra, 102 A.D.3d at 776, 958 N.Y.S.2d at
443.

Another limitations orphan is constructive fraud, which lies within the purview of CPLR 213(1) regardless of
whether the claim is made in an action for damages or rescission. Constructive fraud differs from actual fraud in
two respects. First, constructive fraud contains no element of scienter--it need not be shown that the defendant
knew the misrepresentation was false. Second, in constructive fraud, defendant must owe a fiduciary duty to the
plaintiff or be in a confidential relationship with plaintiff. Brown v. Lockwood, 1980, 76 A.D.2d 721, 730-31, 432
N.Y.S.2d 186, 193-94 (2d Dep’t). Because CPLR 213(8) applies only to actual fraud, constructive fraud is
relegated to CPLR 213(1) and therefore does not get the benefit of CPLR 213(8)’s alternative two-year discovery
rule. Kaufman v. Cohen, 2003, 307 A.D.2d 113, 126-27, 760 N.Y.S.2d 157, 170 (1st Dep’t). In constructive fraud,
the action must be brought within six years of the fraudulent conduct. See also Commentary C213:8, below.

The foregoing examples are the most common types of claims that fall within CPLR 213(1), but it must be
remembered that whenever a specific period is not assigned, the residual period fills the gap. For example, the
Court of Appeals has determined that treble-damages actions by persons injured by an attorney’s act of deceit
under Judiciary Law § 487 are governed by CPLR 213(1). Melcher v. Greenberg Traurig, LLP, 2014, 23 N.Y.3d
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10, 988 N.Y.S.2d 101, 11 N.E.3d 174. The Court of Appeals earlier held in Amalfitano v. Rosenberg, 2009, 12
N.Y.3d 8, 874 N.Y.S.2d 868, 903 N.E.2d 265, that deceit actions against attorneys do not derive from common law
fraud (e.g., § 487 actions can be based on attempted but unsuccessful deceit practiced on the court), thus ruling out
the applicability of the fraud statute of limitations, CPLR 213(8). Nor is malpractice (CPLR 214(6)) the relevant
provision because § 487 claims are not limited to clients of the attorney. This left CPLR 213(1) as the governing
limitations rule.

As in so many statute of limitations problems, the accrual date of a claim encompassed by CPLR 213(1) often can
be confounding. See CPLR 203(1). In general, accrual is the date on which the claim becomes enforceable--when
all of the elements necessary to state a cause of action can be truthfully alleged in the complaint. See IDT Corp. v.
Morgan Stanley Dean Witter & Co., 2009, 12 N.Y.3d 132, 140, 879 N.Y.S.2d 355, 360, 907 N.E.2d 268, 273. This
means that New York’s general rule of accrual--date of injury, not discovery of the injury--activates the running of
the statute of limitations. Exceptions and tolls, of course, occasionally mitigate this rule.

Set forth below under highlighted captions are some of the frequently litigated actions that fall within CPLR
213(1), together with a brief description of the basic accrual rules and typical exceptions that apply. Factual
nuances can operate to create esoteric exceptions or place the action in a different category, meaning that the
practitioner should consult the caselaw summarized in the annotations to get a more complete picture.

Accounting

Accounting proceedings, brought by beneficiaries against trustees or other fiduciaries, or partners against other
partners in a partnership, are rooted in equity and are therefore governed by the six-year limitations period of CPLR
213(1). When does the period begin to run? In Tydings v. Greenfield, Stein & Senior, LLP, 2008, 11 N.Y.3d 195,
868 N.Y.S.2d 563, 897 N.E.2d 1044, the accrual issue arose with respect to a trustee who resigned and turned over
the trusteeship to a successor. The Court of Appeals adhered to the rule articulated almost a century ago by Judge
Cardozo: “[The] running of the statute of limitations on a proceeding to compel an accounting[, in the absence of
fraud,] begins when ‘the trust relation is at an end, and the trustee has yielded the estate to a successor.”” Id. at 202,
868 N.Y.S.2d at 568, 897 N.E.2d at 1049, quoting Spallholz v. Sheldon, 1915, 216 N.Y. 205, 209, 110 N.E. 431,
432. The Court turned down an invitation to change the point of accrual to the date the former trustee refused a
demand for an accounting, because that could have postponed accrual indefinitely. The Court distinguished Matter
of Barabash, 1972, 31 N.Y.2d 76, 334 N.Y.S.2d 890, 286 N.E.2d 268, where the beneficiaries were allowed to sue
17 years after an estate fiduciary improperly distributed the entire estate to himself. In that case, however, the
fiduciary had never resigned, so the beneficiaries were entitled to assume the fiduciary would perform his trust
responsibilities until he repudiated his obligation to account. In sum, an action for an accounting against a trustee
generally accrues when the trustee terminates his duties or openly repudiates them, whichever happens first.
Campbell v. Bank of America, N.A.,2017, 155 A.D.3d 820, 822, 64 N.Y.S.3d 306, 308 (2d Dep’t).

Breach of Fiduciary Duty

Claims for breach of fiduciary duty require a refined analysis. The applicable statute of limitations for breach of
fiduciary duty depends upon the particular remedy that the plaintiff seeks. If the plaintiff asks for an equitable
remedy, the relevant period is six years pursuant to CPLR 213(1). A demand for monetary relief, however, is
governed by the three-year period of CPLR 214(4) for injury to property. Furthermore, CPLR 213(8) applies if the
breach of fiduciary duty was perpetrated through fraud, in which case plaintiff gets six years from the date of the
fraud or two years from the date of discovery, whichever is later.
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These rules were reaffirmed and applied by the Court of Appeals in IDT Corp. v. Morgan Stanley Dean Witter &
Co., 2009, 12 N.Y.3d 132, 879 N.Y.S.2d 355, 907 N.E.2d 268. Plaintiff IDT negotiated a multi-million dollar
contract with X, whose investment banker was Morgan Stanley. X declined to perform the contract, allegedly due
to Morgan Stanley’s denigration of IDT in discussions with X. This was a breach of fiduciary duty to IDT because
Morgan Stanley, having recently served as IDT’s financial advisor in an unrelated matter, improperly relied upon,
and disclosed, confidential business information it had learned from IDT in the other matter. IDT sued Morgan
Stanley for breach of fiduciary duty, seeking, as relevant to this discussion, compensatory damages and
disgorgement of profits Morgan Stanley obtained in its role as X’s investment banker. Despite the demand for
disgorgement, an equitable remedy, the Court of Appeals “look[ed] to the reality, rather than the form, of th[e]
action” and ruled that the fiduciary duty claim was governed by the three-year period of CPLR 214(4) because the
primary relief sought by IDT was money damages. Disgorgement was merely “incidental” to the demand for
damages. Compare Loengard v. Santa Fe Industries, Inc., 1987, 70 N.Y.2d 262, 519 N.Y.S.2d 801, 514 N.E.2d 113
(claim for breach of fiduciary duty sought primarily equitable relief, triggering CPLR 213(1)). Furthermore, the
fraud statute of limitations, which includes a discovery rule (see CPLR 213(8)), was inapplicable because the
allegations of fraud were substantively insufficient.

As to date of accrual, the /DT Court applied the general New York rule that the statute of limitations begins to run
when all of the elements necessary to state a cause of action can be truthfully alleged in a complaint. Here, the
damages element of Morgan Stanley’s breach of fiduciary duty did not materialize until X refused to comply with
its contract with IDT. But since such damages were sustained more than three years before commencement of
IDT’s action, the claim for breach of fiduciary duty was time-barred.

In some actions involving breach of fiduciary duty, the rule encountered in accounting actions against trustees may
be of assistance to the plaintiff. That rule provides that when the breach of fiduciary duty occurs during the course
of the fiduciary relationship, the statute of limitations is tolled until the relationship terminates or the fiduciary
“openly repudiates” his or her fiduciary obligations, whichever occurs first. People ex rel. Ultimate Charitable
Beneficiaries v. Ben, 2008, 55 A.D.3d 1306, 866 N.Y.S.2d 464 (4th Dep’t); Westchester Religious Institute v.
Kamerman, 1999, 262 A.D.2d 131, 691 N.Y.S.2d 502 (1st Dep’t). This rule was of no help to the plaintiff in the
IDT case because Morgan Stanley did not breach its fiduciary duty until after the fiduciary relationship had already
ended.

In Twin Bay Village, Inc. v. Kasian, 2017, 153 A.D.3d 998, 60 N.Y.S.3d 560 (3d Dep’t), leave to appeal denied,
2018, 31 N.Y.3d 902, 77 N.Y.S.3d 657, 102 N.E.3d 433, by contrast, the minority shareholders of a closely held
corporation sought judicial dissolution--an equitable remedy--based on a breach of fiduciary duty by the majority
shareholders. The petitioners got the benefit of the open repudiation rule, meaning that their proceeding for
dissolution did not accrue until the respondents first engaged in oppressive conduct that sought to force the
petitioners to sell their shares, which would have frozen them out of the corporation.

The First Department has held that the termination/open repudiation rule “only applies to claims for accounting or
equitable relief.” Cusimano v. Schnurr, 2016, 137 A.D.3d 527, 530-31, 27 N.Y.S.3d 135, 139 (1st Dep’t). Thus,
when the plaintiff seeks money damages for a breach of fiduciary duty, the money claim accrues upon the
commission of the fiduciary’s wrongful acts, which may predate the repudiation of the fiduciary relationship. The
Fourth Department says that the open repudiation accrual rule applies in both equitable and legal actions. People ex
rel. Ultimate Charitable Beneficiaries v. Ben, 2008, 55 A.D.3d 1306, 866 N.Y.S.2d 464 (4th Dep’t). Inasmuch as
the rule has its genesis in equity claims involving trustees, the First Department’s articulation of the rule may hit
closer to its roots.

The First Department has also held that the plaintiff who alleges a money damages claim for breach of fiduciary
duty based on allegations of actual fraud can take advantage of the six-year period of CPLR 213(8), including the
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alternative two-year discovery rule attached thereto. Actual fraud means either a knowing and intentional
misstatement by the defendant upon which the plaintiff relies to her detriment, or intentional concealment by a
defendant who owes the plaintiff a fiduciary duty. Kaufman v. Cohen, 2003, 307 A.D.2d 113, 119-23, 760
N.Y.S.2d 157, 164-67 (I1st Dep’t). The case involved a suit by two partners against a third partner for
misappropriation of a partnership business opportunity. In the course of the relevant transactions, the defendant
allegedly lied to his partners about the true value of the potential venture, inducing them to forego participation.
They did not learn that defendant acquired a personal interest in the business until almost eight years later, at which
time they sued for, inter alia, breach of fiduciary duty and fraud, seeking compensatory damages. The Appellate
Division held that the claims for damages were timely.

When a breach of fiduciary duty is perpetrated through actual fraud, the plaintiff gets either six years from the date
of the fraudulent act or two years from the date of discovery (or the date when the plaintiff reasonably should have
discovered the fraud), whichever is later. CPLR 213(8). “The discovery accrual rule ... applies to fraud-based
breach of fiduciary duty claims.” 307 A.D.2d at 122, 760 N.Y.S.2d at 167. The allegations in the instant case were
sufficient to trigger the fraud limitations rule, thus making plaintiff’s claims for damages timely. The court
cautioned that “incidental” allegations of fraud do not entitle the plaintiff to the fraud statute-of-limitations rule;
otherwise, invocation of fraud could be inappropriately used to litigate stale claims. Courts must assess the
“essence of the action and not its mere name.” Brick v. Cohn-Hall-Marx Co., 1937, 276 N.Y. 259, 264, 11 N.E.2d
902, 904. Here, however, actual fraud was part of the very modus operandi of the breach of fiduciary duty. See also
Cusimano v. Schnurr, supra, 137 A.D.3d at 529-30, 27 N.Y.S.3d at 138-39.

One final note of interest in the Kaufiman case is the court’s analysis of the statute of limitations applicable to
plaintiffs’ additional claims against the defendants who allegedly aided and abetted the partner’s breach of
fiduciary duty. These other parties made no affirmative misrepresentations and, because they were not in any
fiduciary relationship with plaintiffs, had no affirmative obligation of disclosure. Thus, the aiding and abetting
claims were a species of constructive fraud, not actual fraud, thus falling under CPLR 213(1), which has no
discovery accrual rule. 307 A.D.2d at 126-27, 760 N.Y.S.2d at 170. Compare New York State Workers’
Compensation Board v. Fuller & LaFiura, CPAs, P.C., 2017, 146 A.D.3d 1110, 1115, 46 N.Y.S.3d 266, 272 (3d
Dep’t) (CPLR 213(8) applied to claim of breach of fiduciary duty based on fraudulent representations).

Constructive Trust

An equitable action to impose a constructive trust is governed by CPLR 213(1), and the six-year period begins to
run upon occurrence of the wrongful act, not the discovery thereof. Kaufman v. Cohen, 2003, 307 A.D.2d 113, 127,
760 N.Y.S.2d 157, 171 (1st Dep’t). This usually depends on how the defendant came into possession of the
property at issue. If the defendant acquired the property wrongfully, the period begins to run immediately upon
such acquisition. On the other hand, if the defendant lawfully acquired the property from plaintiff but thereafter
wrongfully withholds the property, the action accrues on the date of breach of duty or repudiation of the agreement
to transfer the property. Zane v. Minion, 2009, 63 A.D.3d 1151, 1153, 882 N.Y.S.2d 255, 257 (2d Dep’t). The
second type of action is illustrated by Barone v. Barone, 2015, 130 A.D.3d 765, 766, 14 N.Y.S.3d 412, 413 (2d
Dep’t), where the action accrued when defendant, in 2012, breached her promise that she and plaintiff would be
equal partners with respect to property they acquired in 1996.

Miscellaneous Equity Claims

Rescission on equitable grounds ordinarily is governed by CPLR 213(1). In general, accrual of the claim occurs
upon execution of the document at issue. But if actual fraud provides the basis for rescission, CPLR 213(8),
including its discovery rule, applies. People ex rel. Schneiderman v. Credit Suisse Securities (USA) LLC, 2018, 31
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N.Y.3d 622, 640, 82 N.Y.S.3d 295, 307, 107 N.E.3d 515, 527 (concurring opinion). See Commentary C213:8,
below.

If the basis for rescission is equitable fraud, rather than actual fraud, CPLR 213(1) operates in the usual fashion,
i.e., the claim is time-barred six years after the wrong occurs with no discovery exception. Equitable fraud consists
of a material misrepresentation and justifiable reliance by the plaintiff, but unlike actual fraud, the element of either
intent (scienter) or damages is lacking. People ex rel. Schneiderman, supra, 31 N.Y.3d at 639-41 & 640 n.2, 82
N.Y.S.3d at 306-07, 107 N.E.3d at 526-27.

Another species of fraud--constructive fraud--can serve as a basis for rescission. Constructive fraud differs from
actual fraud only in that the element of scienter is eliminated; however, some sort of fiduciary relationship must
exist between plaintiff and defendant. Id. CPLR 213(1), with no discovery rule, applies to rescission based on
constructive fraud. Cf. Kaufinan v. Cohen, 2003, 307 A.D.2d 113, 126-27, 760 N.Y.S.2d 157, 170 (1st Dep’t).

An action to establish a lien under the doctrine of equitable mortgage or equitable subrogation falls within CPLR
213(1). See, e.g., Wells Fargo Bank, N.A. v. Burke, 2017, 155 A.D.3d 668, 670, 64 N.Y.S.3d 228, 232 (2d Dep’t).
The cause of action accrues when the mortgage and note are made.

Reformation of a deed or contract due to mistake in the document falls within CPLR 213(1), and the six-year
period begins to run upon the occurrence of the mistake. Nationstar Mortgage, LLC v. Hilpertshauser, 2017, 156
A.D.3d 1052, 1053, 66 N.Y.S.3d 687, 689 (3d Dep’t). See also Commentary C213:6, below. This is also the
general rule for an action seeking the creation of an equitable mortgage because of mistake. Nationstar, supra. As
to both of the foregoing actions, the plaintiff gets the benefit of an exception if he or she is in possession of real
property under an instrument of title. The statute of limitations in that situation does not begin to run until plaintiff
has notice of an adverse claim under the instrument or possession is otherwise disturbed. Mastropietro v. Lecce,
2012, 100 A.D.3d 1064, 953 N.Y.S.2d 349 (3d Dep’t).

In partition actions, no statute of limitations runs while the co-tenancy exists. Rokeach v. Zaltz, 1985, 112 A.D.2d
209, 209, 491 N.Y.S.2d 428, 430 (2d Dep’t) (suggesting that same rule applies to a demand for an accounting
accompanying the claim for partition).

Claims for money had and received, although premised on equitable principles, have long been treated as
quasi-contractual or implied-in-law claims and therefore are governed by the ordinary six-year contract period of
CPLR 213(2). Board of Education v. Rettaliata, 1991, 78 N.Y.2d 128, 138, 572 N.Y.S.2d 885, 888, 576 N.E.2d
716, 719; County of Suffolk v. Suburban Housing Development & Research, Inc., 2018, 160 A.D.3d 607, 610, 76
N.Y.S.3d 177, 181 (2d Dep’t). For the similar but distinct claim of unjust enrichment, courts apply a six-year
period, sometimes citing CPLR 213(2), see Seidenfeld v. Zaltz, 2018, 162 A.D.3d 929, 933, 80 N.Y.S.3d 311, 321
(2d Dep’t), and other times CPLR 213(1), see Williams-Guillaume v. Bank of America, N.A., 2015, 130 A.D.3d
1016, 1017, 14 N.Y.S.3d 466, 469 (2d Dep’t). If such actions are legal, not equitable, the equitable defense of
laches may be unavailable to the defendant.

Actions for injunctions, of course, lie in equity and come within CPLR 213(1). Rahabi v. Morrison, 1981, 81
A.D.2d 434, 439, 440 N.Y.S.2d 941, 945-46 (2d Dep’t). If the wrong is a continuing one, the statute of limitations
seldom will bar the injunction. See, e.g., Kearney v. Atlantic Cement Co., 1969, 33 A.D.2d 848, 306 N.Y.S.2d 45
(2d Dep’t). Damages in any such action, however, are recoverable only to the extent they were incurred within
three years of commencement of the action. Id. See CPLR 214(4). See also Sova v. Glasier, 1993, 192 A.D.2d
1069, 596 N.Y.S.2d 228 (4th Dep’t).


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044716785&pubNum=0007902&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7902_527&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_527
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044716785&pubNum=0007902&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7902_526&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_526
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044716785&pubNum=0007902&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7902_526&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_526
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003379667&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_602_170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_170
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043057464&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_232&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_232
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043337007&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043337007&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029090714&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029090714&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985136149&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_602_430&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_430
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985136149&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_602_430&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_430
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991107387&pubNum=0000578&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_578_719&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_719
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991107387&pubNum=0000578&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_578_719&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_719
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044236242&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_181
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044236242&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_181
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044771218&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_321&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_321
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044771218&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_321&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_321
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036780420&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_469
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036780420&pubNum=0007980&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_7980_469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_469
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130115&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_602_945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_945
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130115&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&fi=co_pp_sp_602_945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_945
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969128834&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969128834&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993086161&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993086161&pubNum=0000602&originatingDoc=NEBE1EF40C97511E98C84D01A55DC5FE0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

§ 213. Actions to be commenced within six years: where not..., NY CPLR § 213

Declaratory Judgment

Accrual of a declaratory claim occurs when the controversy becomes justiciable, which is the point at which the
plaintiff faces direct harm from an adversary. Zwarycz v. Marnia Construction, Inc., 2013, 102 A.D.3d 774, 776,
958 N.Y.S.2d 440, 442-43 (2d Dep’t). See also Vigilant Ins. Co. v. Housing Auth., 1995, 87 N.Y.2d 36, 43-44, 637
N.Y.S.2d 342, 346, 660 N.E.2d 1121, 1125. For example, if a party seeks judicial interpretation of the terms of a
legally operative document, the claim does not accrue until an adversarial dispute arises with respect to those terms
and plaintiff’s rights are thereby jeopardized. See, e.g., Stein v. Garfield Regency Condominium, 2009, 65 A.D.3d
1126, 1127, 886 N.Y.S.2d 54, 56 (2d Dep’t) (individual unit owners of condominium corporation seeking
declaratory judgment that they had exclusive rights to roof area under 1986 declaration did not accrue in 1986
because corporation did not challenge those rights until 2005; latter date was date of accrual).

The Court of Appeals has imposed a significant qualification to the applicability of CPLR 213(1) in declaratory
judgment actions. The trial court must examine the substance of the declaratory action and the relationship out of
which the claim arose. If the court determines that the dispute could have been resolved in an action to which a
specific statute of limitations applies, the period so specified will also apply to the declaratory judgment action,
thereby displacing CPLR 213(1). Vigilant Ins. Co. v. Housing Auth., 1995, 87 N.Y.2d 36, 40-41, 637 N.Y.S.2d 342,
344, 660 N.E.2d 1121, 1123; Solnick v. Whalen, 1980, 49 N.Y.2d 224, 229-30, 425 N.Y.S.2d 68, 71-72, 401
N.E.2d 190, 193-94. Only “[i]f no other form of proceeding exists for the resolution of the claims tendered in the
declaratory judgment action [will] the six-year limitation of CPLR 213 (subd. 1) ... be applicable.” Solnick, 49
N.Y.2d at 230, 425 N.Y.S.2d at 72, 401 N.E.2d at 194.

Thus, in an action seeking a declaration that plaintiff was the rightful owner of a stock certificate that allegedly
belonged to an estate, the court applied the replevin statute of limitations of three years (CPLR 214(3) (action for
recovery of chattel)). Loscalzo v. 507-509 President Street Tenants Ass’'n Housing Development Fund Corp., 2017,
153 A.D.3d 614, 57 N.Y.S.3d 427 (2d Dep’t), leave to appeal denied, 30 N.Y.3d 905, 70 N.Y.S.3d 445, 93 N.E.3d
1210. The action was brought less than six years but more than three years from the alleged deprivation, rendering
the declaratory judgment action untimely. Similarly, in Schulman v. Schulman, 2018, 166 A.D.3d 833, 87 N.Y.S.3d
37 (2d Dep’t), plaintiff sought a declaration that her ownership interest in a corporation had been improperly
transferred to another person and that plaintiff was the rightful owner. This dispute could have been prosecuted as
an action for conversion, as to which the three-year period of CPLR 214(3) applies, or an action for fraud, governed
by the six-year period with the alternative discovery rule of CPLR 213(8). Because all of these periods had expired,
her claim for declaratory relief also was time-barred.

The substance-of-the-dispute analysis commonly gets triggered when a person injured by the action of a
government body or officer seeks a declaration that the act was wrongful. If the claim could have been adjudicated
by means of a CPLR Article 78 proceeding, the declaratory judgment action is time-barred if not brought within
Article 78’s four-month accrual period (CPLR 217(1)). See Gress v. Brown, 2012, 20 N.Y.3d 957, 959-60, 958
N.Y.S.2d 675, 677, 982 N.E.2d 595, 598; Solnick v. Whalen, supra, 49 N.Y.2d at 229-33, 425 N.Y.S.2d at 71-74,
401 N.E.2d at 193-96.

Claims that legislation is substantively invalid, however, are not subject to Article 78 review (Council of City of
New York v. Bloomberg, 2006, 6 N.Y.3d 380, 388, 397-98, 813 N.Y.S.2d 3, 6, 13-14, 846 N.E.2d 433, 436, 443-44
(majority and dissent)), giving the plaintiff the much more generous six-year period of CPLR 213(1) to seek a
declaration of invalidity (South Liberty Partners, L.P. v. Town of Haverstraw, 2011, 82 A.D.3d 956, 918 N.Y.S.2d
563 (2d Dep’t)).
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§ 213. Actions to be commenced within six years: where not..., NY CPLR § 213

The courts have ruled inconsistently as to when accrual occurs in cases seeking a declaration of the invalidity of
legislation. See South Liberty Partners, L.P. v. Town of Haverstraw, supra (accrual occurs when plaintiff suffers
specific injury as result of unconstitutional legislation); Westhampton Beach Associates, LLC v. Incorporated
Village of Westhampton Beach, 2017, 151 A.D.3d 793, 796, 56 N.Y.S.3d 518, 521 (2d Dep’t) (same), leave to
appeal dismissed, 2018, 31 N.Y.3d 929, 72 N.Y.S.3d 26, 95 N.E.3d 328; New York Insurance Ass’n, Inc. v. State,
2016, 145 A.D.3d 80, 88-89, 41 N.Y.S.3d 149, 155 (3d Dep’t), leave to appeal denied, 2017, 29 N.Y.3d 910, 57
N.Y.S.3d 714, 80 N.E.3d 407 (six-year period begins to run upon enactment of legislation); Amerada Hess Corp. v.
Acampora, 1985, 109 A.D.2d 719, 722, 486 N.Y.S.2d 38, 41 (2d Dep’t) (invalid statute causes continuing harm,
meaning that statute of limitations for declaratory judgment runs indefinitely); Nelson v. Lippman, 2000, 271
A.D.2d 902, 905, 709 N.Y.S.2d 210, 213-14 (3d Dep’t) (same), reversed on other grounds, 95 N.Y.2d 952, 722
N.Y.S.2d 467, 745 N.E.2d 386.

A party seeking to enforce legislation through a declaratory judgment action, as compared to declaring its
invalidity, is the subject matter of Town of Huntington v. County of Suffolk, 2010, 79 A.D.3d 207, 910 N.Y.S.2d
454 (2d Dep’t), leave to appeal denied, 2011, 17 N.Y.3d 778, 929 N.Y.S.2d 79, 952 N.E.2d 1073 (town’s seeking
of declaration that county had decades-old statutory duty to maintain certain roads not time-barred; town’s
requested relief related only to future conduct of county as to which Article 78 review in nature of mandamus or
otherwise did not lie; nor did laches bar suit because county suffered no prejudice due to lapse of time).

The declaratory judgment issue in the context of Article 78 litigation is covered further in the Practice
Commentaries on CPLR 217, at C217:5. See also Practice Commentaries on CPLR 7801, at C7801:5.

An action to declare the invalidity of a forged deed for real property is subject to no statute of limitations
whatsoever. Faison v. Lewis, 2015, 25 N.Y.3d 220, 10 N.Y.S.3d 185, 32 N.E.3d 400. Under the substantive law, a
forged deed is void at its inception and remains so thereafter. It cannot convey good title, and no valid
encumbrance can be made in reliance on a forged deed. Therefore, no statute of limitations can preclude the
defrauded owner from suing to declare the forged deed’s invalidity. Similarly, no time bar applies to an action
seeking to invalidate an illegal contract. Such contract cannot be made valid “by the mere passage of time.”
Riverside Syndicate, Inc. v. Munroe, 2008, 10 N.Y.3d 18, 853 N.Y.S.2d 263, 882 N.E.2d 875.

C213:2. Contracts, Express and Implied.

The six-year period of CPLR 213(2) is ubiquitous in contract litigation. It applies to all types of contracts and
contract claims, including breach of warranty, unless a different time is prescribed in some other statute. See CPLR
201. Prelitigation matrimonial agreements, for example, have a three-year period and a special tolling provision.
See Dom.Rel.Law § 250. See also Ct.Claims Act § 10(4) (contract claim against state of New York must be filed
within six months of accrual, or notice of intent to sue must be filed within six months of accrual followed by filing
of claim no later than two years from accrual); Town Law § 65(3) (breach of contract action against town must be
brought within 18 months after accrual, and action must be preceded by notice of claim filed within six months of
accrual); CPLR 215(6) (claim for restitution or damages for charging usurious rate of interest on loan).

CPLR 213(2) itself makes cross-references to certain other provisions that impose different time-bars. CPLR 213-a
applies to residential rent overcharge claims, and UCC article 2 applies a four-year period to contracts for the sale
of goods, including warranties accompanying such sales. See UCC § 2-725. (Article 36-B of the General Business
Law governs warranty actions arising out of the sale of a new home.) The guaranty of a contract for the sale of
goods, however, is still subject to the six-year period of CPLR 213(2). The guaranty is an undertaking separate and
apart from the sales contract. American Trading Co. v. Fish, 1977, 42 N.Y.2d 20, 396 N.Y.S.2d 617, 364 N.E.2d
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1309.

Occasionally, an issue arises as to whether the breach of a contract with aspects of both services and the sale of
goods should be governed by the CPLR’s six-year period or the UCC’s four-year period. The answer turns on
which aspect of the transaction predominates. A recent example of the problem is Hagman v. Swenson, 2017, 149
A.D.3d 1, 47 N.Y.S.3d 324 (1st Dep’t), a suit by an interior design expert against a homeowner on a contract
requiring the defendant to pay for plaintiff’s creative design ideas “as well as the cost of furniture and other
tangible items needed to achieve plaintiff’s vision.” The action, brought five years after the last bill to the
homeowner went unpaid, was timely because the contract was predominantly for services. The fact that title to the
furniture and other items passed to the homeowner was “incidental to the purpose of the contract.” Another
application of the predominant-purpose test is Fallati v. Concord Pools, Ltd., 2017, 151 A.D.3d 1446, 54 N.Y.S.3d
345 (3d Dep’t), where a homeowner sued a pool company in 2015 for breach of contract and breach of warranty
arising out of allegedly defective installation of an in-ground swimming pool on plaintiff’s property in 2002. The
suit was precipitated by cracks in the base of the pool that appeared in 2014. Plaintiff sought to take advantage of
UCC § 2-725(2), which creates a discovery rule for warranties for the future performance of goods. The UCC,
however, did not apply. The installation of a swimming pool, the court held, is predominantly a service, and the
sale of goods in connection therewith is “merely incidental to the services provided.” The six-year contract period
of CPLR 213(2), running from the completion of the project, had long ago expired.

As the language of the statute makes clear, claims involving implied contractual obligations fall within CPLR
213(2). Thus, this provision is applied to claims for quasi-contract or implied contract, such as quantum meruit
(e.g., Moors v. Hall, 1988, 143 A.D.2d 336, 532 N.Y.S.2d 412 (2d Dep’t)); claims for money had and received
(e.g., Board of Education v. Rettaliata, 1991, 78 N.Y.2d 128, 138, 572 N.Y.S.2d 885, 888, 576 N.E.2d 716, 719));
claims for unjust enrichment (e.g., Seidenfeld v. Zaltz, 2018, 162 A.D.3d 929, 933, 80 N.Y.S.3d 311, 321 (2d
Dep’t)); and claims seeking common law indemnity or contribution (e.g., State v. Stewart’s Ice Cream Co., 1984,
64 N.Y.2d 83, 88-89, 484 N.Y.S.2d 810, 812-13, 473 N.E.2d 1184, 1186-87 (indemnity); Ruiz v. Griffin, 2008, 50
A.D.3d 1007, 1010, 856 N.Y.S.2d 214, 217 (2d Dep’t) (contribution)).

Indemnity and contribution warrant a few additional comments. Because indemnity and contribution are a species
of implied contract, the period is six years regardless of the nature of the original liability of the party seeking
reimbursement. For example, if two tortfeasors injure a person who sues only one of them for personal injury
damages (three-year statute of limitations), the defendant has six years within which to seek indemnity or
contribution from the other tortfeasor. Accrual occurs when the party claiming a right of indemnity or contribution
makes payment of the loss, such as payment of a judgment, for which reimbursement is sought. See generally
Practice Commentaries on CPLR 1007, at C1007:6. For an overview of the indemnity aspect of contracts of
insurance, see Continental Cas. Co. v. Stronghold Ins. Co., 1996, 77 F.3d 16, 19-20 (2d Cir.).

No attempt will be made here to catalogue all of the types of contracts subject to CPLR 213(2) and the specific
accrual rules that may apply to such contracts. I will undertake to summarize only the basic accrual rules for typical
breach of contract claims. In so doing, some specifics may emerge, but the reader is otherwise directed to the
numerous caselaw annotations here and under CPLR 203 for specialized areas of contract law.

As to the basic breach of contract claim, accrual is the date of the breach, not the discovery of such breach. This has
been made clear in several decisions of the Court of Appeals. See, e.g., ACE Securities Corp. v. DB Structured
Products, Inc., 2015, 25 N.Y.3d 581, 593-94, 15 N.Y.S.3d 716, 720-21, 36 N.E.3d 623, 627-28 (action for breach
of contractual representations and warranties accrued on date of execution of contract, i.c., date the representations
and warranties took effect and were breached if false at that time, not upon later discovery of breach or on date of
noncompliance with remedial obligations specified in contract); Ely-Cruikshank Co. v. Bank of Montreal, 1993, 81
N.Y.2d 399, 402, 599 N.Y.S.2d 501, 502-03, 615 N.E.2d 985, 986-87 (claim by real estate broker for breach of
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exclusive negotiation-and-sale contract accrued when defendant secretly negotiated sale, not on later date when sale
actually occurred).

The six-year period of limitations begins to run when liability arises, i.e., the date of the breach, even if the injured
party lacks knowledge of the breach, or damages are not yet perceptible or measurable. At minimum, plaintiff can
collect nominal damages immediately upon the breach. See Kronos, Inc. v. AVX Corp., 1993, 81 N.Y.2d 90, 94-96,
595 N.Y.S.2d 931, 933-95, 612 N.E.2d 289, 291-93. Date of the breach is also the accrual rule for contracts for the
sale of goods. See UCC § 2-725(2). The Court has explained that a bright-line approach to accrual measured by
date of the breach, for policy reasons, is preferable to one based on discovery of the breach because the former
promotes “objective, reliable, predictable and relatively definitive” outcomes and helps achieve repose in
commercial matters. See ACE Securities Corp. v. DB Structured Products, Inc., supra, 25 N.Y.3d at 594, 15
N.Y.S.3d at 721, 36 N.E.3d at 628.

A promissory note is a contract, of course, and its nonpayment is governed by CPLR 213(2). At least four potential
rules of accrual come into play. First, if the note specifies a date for payment of the entire amount of the note,
accrual occurs if payment is not made when due. Second, if the note is payable upon demand, accrual occurs
immediately upon execution of the note, because a demand for payment may be made immediately thereafter.
Third, if the note is payable in installments, the statute of limitations on each payment begins to run when that
payment falls due. This is because each required payment creates a separate obligation. The creditor who delays
suit on an installment note will be entitled to recovery only with respect to installments that fell due within six
years of commencement of the action. Finally, a note payable in installments may, by its terms, give the creditor
the option to accelerate the full amount of the remaining debt if default occurs on any one payment. If an
acceleration option of this nature is exercised, the entire indebtedness on the note becomes due, thus triggering the
six-year period for the full balance. Morrison v. Zaglool, 2011, 88 A.D.3d 856, 858, 931 N.Y.S.2d 82, 84 (2d
Dep’t); Cadlerock, L.L.C. v. Renner, 2010, 72 A.D.3d 454, 898 N.Y.S.2d 127 (1st Dep’t); Sce v. Ach, 2008, 56
A.D.3d 457, 867 N.Y.S.2d 140 (2d Dep’t). See also Phoenix Acquisition Corp. v. Campcore, Inc., 1993, 81 N.Y.2d
138, 596 N.Y.S.2d 752, 612 N.E.2d 1219 (creditor’s choice not to exercise option to accelerate balance of
indebtedness when debtor defaulted on an installment gave creditor right to sue within six years of each subsequent
default, or within six years of full maturity (subject to rule on accrued installments), both as to debtor and
guarantor). See also UCC § 3-122(1).

The principles applicable to installment notes apply to any contract requiring payment in installments. See Vintage
Ins. Co. v. Housing Auth., 1995, 87 N.Y.2d 36, 45, 637 N.Y.S.2d 342, 347, 660 N.E.2d 1121, 1126 (“when a
contract provides for the payment of money in installments, ... the Statute of Limitations runs on each installment
from the date it becomes due”; interest installments (coupons) on bearer bond); Meadowbrook Farms Homeowners
Ass’n v. JZG Resources, Inc., 2013, 105 A.D.3d 820, 822, 963 N.Y.S.2d 300, 302-03 (2d Dep’t), leave to appeal
dismissed, 21 N.Y.3d 1024, 972 N.Y.S.2d 209, 995 N.E.2d 171 (assessments relating to real property); Bielecki v.
Bielecki, 2013, 106 A.D.3d 1454, 964 N.Y.S.2d 832 (4th Dep’t), leave to appeal dismissed, 22 N.Y.3d 909, 975
N.Y.S.2d 729, 998 N.E.2d 392 (pension payments); Westchester County Correction Officers Benev. Ass’n v.
County of Westchester, 2009, 65 A.D.3d 1226, 885 N.Y.S.2d 728 (2d Dep’t) (union retirement benefits). Compare
Ajdler v. Province of Mendoza, 2019, 33 N.Y.3d 120, 99 N.Y.S.3d 749, 123 N.E.3d 233 (2019) (expiration of
statute of limitations on bondholder’s claim to recover unpaid principal invalidates claim to unpaid post-maturity
interest payments).

Construction contracts are breached, if at all, on the date of completion of the project, and the owner’s claim for
defective construction, which generally is subject to the six-year period of CPLR 213(2), accrues on that date even
if the defects are not discovered until some time later. Town of Oyster Bay v. Lizza Industries, Inc., 2013, 22
N.Y.3d 1024, 1030, 981 N.Y.S.2d 643, 647, 4 N.E.3d 944, 948. There, plaintiff municipalities brought an action
against the contractors on a sewer system construction project that was completed at the latest in 1987. The claims
asserted that the defendants failed to properly excavate and backfill sewer trenches, resulting in settling and damage
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§ 213. Actions to be commenced within six years: where not..., NY CPLR § 213

to adjacent roadways, sidewalks and curbs within six years of suit brought in 2009. But the claims for
breach--defective construction--accrued in 1987 and therefore should have been brought in 1993. They were
sixteen years too late. The Court rejected plaintiffs’ alternative theory that the defendants committed a “continuing
wrong” under tort law so as to extend the statute of limitations under CPLR 214(4). See Practice Commentaries on
CPLR 214, at C214:4. Engineers, it should be noted, have the benefit of an exclusive three-year period pursuant to
CPLR 214(6) when sued by their clients for economic loss due to construction defects.

Bulova Watch Co. v. Celotex Corp., 1979, 46 N.Y.2d 606, 415 N.Y.S.2d 817, 389 N.E.2d 130, recognizes that a
contract may contain an obligation of future performance beyond the date of the original contract such that
breaches may occur when the future performance does not occur or is defective. In Bulova, a contract for the sale of
a roof included a separate and additional obligation that for twenty years the seller would repair the roof if it was
found to be defective. The agreement for the future services contemplated that the six-year statute of limitations
would begin running each time a breach of the obligation to repair occurred. Bulova was distinguished in ACE
Securities Corp. v. DB Structured Products, Inc., 2015, 25 N.Y.3d 581, 15 N.Y.S.3d 716, 36 N.E.3d 623, where a
March 2006 contract represented and warranted the quality of certain residential mortgages that were pooled for
sale as mortgage-backed securities. A suit alleging that the representations and warranties were false, brought in
September 2012, was time-barred by CPLR 213(2) because the representations and warranties were breached, if at
all, only in March 2006, even though the contract contained a provision that if the securities were found to be of
substandard quality, the buyer could make a demand on the seller to cure and/or repurchase the securities within a
specified number of days. The Court of Appeals held that the cure and repurchase provision was not a promise of
future performance of the mortgage loans. Rather, it provided only a particular remedy for breach; and whatever
remedy the contract specified was dependent on one underlying breach: the quality of the loans and their
conformity with the representations and warranties made on the date of the contract’s execution.

Courts have derived from Bulova the doctrine that there can be a “breach of a continuing duty” even though the
contract at issue, unlike in Bulova, contains no separate and additional obligation. The continuing duty, in other
words, is inherent to the contract. Sometimes the case involves little more than application of the traditional rule
that a contract for installment payments creates a separate claim and separate date of breach as to each unpaid
installment. See, e.g., Meadowbrook Farms Homeowners Ass’n v. JZG Resources, Inc., supra, 105 A.D.3d at 822,
963 N.Y.S.2d at 302-03 (contract requiring payment of annual assessments can be enforced as to each breach of the
duty to make payment but only for breaches that occur within six years of commencement of action). Cf. Lebedev
v. Blavatnik, 2016, 144 A.D.3d 24, 29, 38 N.Y.S.3d 159, 163 (1st Dep’t) (recurring obligation to make payments of
share of profits in joint venture).

In other cases, the continuing duty doctrine plays an independent role. For example, in 1050 Tenants Corp. v.
Lapidus, 2001, 289 A.D.2d 145, 146, 735 N.Y.S.2d 47, 49 (2d Dep’t), a co-op board’s 2000 action to enjoin a
tenant from operating a leaking air-conditioning unit that was installed in 1983 was timely because the tenant’s
alleged violation of the proprietary lease’s obligations to comply with the law and refrain from interfering with
other tenants’ rights was “a continuous and recurring wrong.” (1050 Tenants was cited with approval by the Court
of Appeals in Capruso v. Village of Kings Point, 2014, 23 N.Y.3d 631, 640, 992 N.Y.S.2d 469, 473, 16 N.E.3d
527, 531, see Practice Commentaries on CPLR 214, at C214:4.). See also Garron v. Bristol House, Inc., 2018, 162
A.D.3d 857, 79 N.Y.S.3d 265 (2d Dep’t) (co-op tenant’s 2016 damages action for breach of contract and breach of
implied warranty of habitability based on ineffective 2004 renovation repairs was timely as to persistent damages
incurred within six years of 2016 because proprietary lease imposed continuing duty on defendant to keep the
property in good repair); Krog Corp. v. Vanner Group, Inc., 2018, 158 A.D.3d 914, 916-17, 72 N.Y.S.3d 178,
181-82 (3d Dep’t) (plaintiff suffered damages due to delay in withdrawing from trust until April 2008, shortly
before trust’s insolvency; insured maintained membership in trust beginning in 1999 as result of
defendant-consultant’s recommendation; action against defendant in March 2014 was timely, in part, because
consulting contract imposed duty on defendant to provide advice and counsel concerning trust membership and
failed to recommend withdrawal in time to avoid loss; plaintiff’s damages were limited to those incurred between
March and April 2008, because those damages alone would be within six years of action’s commencement).
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§ 213. Actions to be commenced within six years: where not..., NY CPLR § 213

Employment contracts generally fall within the six-year period of CPLR 213(2), but claims by a client against a
professional for misfeasance in the performance of professional services rendered to the client is governed
exclusively by the three-year period of CPLR 214(6) (nonmedical professional malpractice). See also CPLR 214-a
(two years and six months for action based on medical malpractice). Only a handful of professionals get the benefit
of this shortened period, essentially only architects, attorneys, accountants and engineers, i.e., members of a
profession regulated by extensive educational, licensing, regulatory and ethical requirements. See Practice
Commentaries on CPLR 214(6), at C214:6. Breach of a contract for services by a member of any other occupation
is governed by the six-year period of CPLR 213(2). See Chase Scientific Research, Inc. v. NIA Group, Inc., 2001,
96 N.Y.2d 20, 725 N.Y.S.2d 592, 749 N.E.2d 161 (insurance broker’s breach of contract to obtain adequate
coverage).

The inclusion in a contract of a condition precedent to a party’s performance can affect whether and when there has
been a breach of the contract, and therefore the date of accrual. Deutsche Bank National Trust Co. v. Flagstar
Capital Markets Corp., 2018, 32 N.Y.3d 139, 149, 88 N.Y.S.3d 96, 102, 112 N.E.3d 1219, 1225 (“A substantive
condition precedent impacts accrual of a breach of contract cause of action because no obligation to perform arises
and no breach therefore occurs until the ‘condition has been fulfilled’”), quoting John J. Kassner & Co. v. City of
New York, 1979, 46 N.Y.2d 544, 550, 415 N.Y.S.2d 785, 788, 389 N.E.2d 99, 102. See Oppenheimer & Co. v.
Oppenheim, Appel, Dixon & Co., 1995, 86 N.Y.2d 685, 690, 636 N.Y.S.2d 734, 737, 660 N.E.2d 415, 418 (“Most
conditions precedent describe acts or events which must occur before a party is obliged to perform a promise made
pursuant to an existing contract, a situation to be distinguished conceptually from a condition precedent to the
formation or existence of the contract itself.”). Contractual language containing such words as “if” or “unless and
until” typically create such conditions. Oppenheimer, 86 N.Y.2d at 691, 636 N.Y.S.2d at 737, 660 N.E.2d at 418.
The contract, for example, may condition the duty to make payment upon the completion of some designated
person’s audit. See, e.g., City of New York v. State of New York, 1976, 40 N.Y.2d 659, 668, 389 N.Y.S.2d 332,
339-40, 357 N.E.2d 988, 994-95. The inclusion of a clause that explicitly delays accrual beyond the date of an
actual breach, however, offends the public policy of New York (see Gen.Oblig.Law § 17-103), which forbids
pre-dispute contract clauses that have the effect of extending the statute of limitations. Deutsche Bank National
Trust Co. v. Flagstar Capital Markets Corp., supra, 32 N.Y.3d at 153-54, 88 N.Y.S.2d at 105, 112 N.E.3d at 1228.

Whether a contractual provision for a demand on the promisor, and the promisor’s refusal to perform, are necessary
to trigger accrual depends on whether the demand is a condition precedent. Compare Continental Cas. Co. v.
Stronghold Ins. Co., 1996, 77 F.3d 16, 19-20 (2d Cir.) (notice of loss to re-insurer was condition precedent under
terms of re-insurance contract), with Hahn Automotive Warehouse, Inc. v. American Zurich Ins. Co., 2012, 18
N.Y.3d 765, 771-72, 944 N.Y.S.2d 742, 746, 967 N.E.2d 1187, 1191 (enforcement of insurer’s rights to seek
insured’s underpayment of premiums was not subject to sending of invoices); Ace Securities Corp. v. DB
Structured Products, Inc., 2015, 25 N.Y.3d 581, 597-98, 15 N.Y.S.3d 716, 723-24, 36 N.E.3d 623, 630-31
(contractual specification of need to make demand for particular remedy for preexisting breach of the contract did
not delay accrual of breach), and Town of Brookhaven v. MIC Prop. & Cas. Ins. Corp., 1997, 245 A.D.2d 365, 668
N.Y.S.2d 37 (2d Dep’t) (terms of bond entitled obligee to make demand on surety upon happening of specified
event, thus marking accrual, without regard to when obligee actually made demand). See also UCC § 3-122
(specification of accrual of claims against makers of notes, against obligors of demand or time certificates of
deposit, and against drawers of drafts or indorsers of instruments).

A claim for inducement of a breach of contract (interference with contractual relations) lies in tort as a form of
damage to property interests and is governed by the three-year statute of limitations of CPLR 214(4). Kronos, Inc.
v. AVX Corp., 1993, 81 N.Y.2d 90, 595 N.Y.S.2d 931, 612 N.E.2d 289. See Practice Commentaries on CPLR 214,
at C214:4.
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C213:3. Action on a Sealed Instrument.

An action on a sealed instrument, to the extent it retains vitality, is governed by the six-year period of CPLR
213(3). At one time, such an action had a 20-year statute of limitations. See Transbel Investment Co. v. Venetos,
1938, 279 N.Y. 207, 18 N.E.2d 129. After August 31, 1941, the presence or absence of a seal on a written
instrument has no legal effect, except where otherwise provided by statute. Gen.Constr.Law § 44-a.

C213:4. Action on a Secured Bond or Note.

The six-year period of CPLR 213(4) applies to actions for breach of a bond or note secured by a mortgage on real
property, or in an action on the mortgage, such as foreclosure. This provision is also relevant in an action under
RPAPL § 1501(4) to cancel and discharge a mortgage on the ground that the statute of limitations for commencing
a foreclosure action has expired. See Milone v. U.S. Bank National Ass’n, 2018, 164 A.D.3d 145, 151-52, 83
N.Y.S.3d 524, 528-29 (2d Dep’t). Typically, the promissory note secured by a mortgage requires the mortgagor to
make monthly payments, thereby activating the accrual rules encountered above in Commentary C213:2 regarding
breach of installment payment obligations.

The Second Department opinion in Wells Fargo Bank, N.A. v. Burke, 2012, 94 A.D.3d 980, 982-83, 943 N.Y.S.2d
540, 542-43 (2d Dep’t), contains a summary of the basic rules in mortgage cases:

With respect to a mortgage payable in installments, separate causes of action accrue for each installment that is not paid,
and the statute of limitations begins to run, on the date each installment becomes due.... However, “even if a mortgage is
payable in installments, once a mortgage debt is accelerated, the entire amount is due and the Statute of Limitations
begins to run on the entire debt”....

Where the acceleration of the maturity of a mortgage debt on default is made optional with the holder of the
note and mortgage, some affirmative action must be taken evidencing the holder’s election to take advantage
of the accelerating provision, and until such action has been taken the provision has no operation....

(Internal citations omitted). In Milone v. U.S. Bank Nat’l Ass 'n, supra, 164 A.D.3d at 152, 83 N.Y.S.3d at 529, the same court
identified the three most common ways in which a mortgage debt is accelerated:

One way is in the form of an acceleration notice transmitted to the borrower by the creditor or the creditor’s servicer. To
be effective, the acceleration notice to the borrower must be clear and unequivocal.... A second form of acceleration,
which is self-executing, is the obligation of certain borrowers to make a balloon payment under the terms of the note at
the end of the pay-back period.... A third form of acceleration exists when a creditor commences an action to foreclose
upon a note and mortgage and seeks, in the complaint, payment of the full balance due.

(Internal citations omitted). The acceleration issue frequently arises when the lender sues to foreclose or to collect for
nonpayment of one or more installments, and the defendant borrower asserts that the entire debt is time-barred because
acceleration occurred more than six years ago.

If the borrower relies on receipt of a “notice of acceleration” as having triggered the six-year period for the entire
balance, such notice must have been a “clear and unequivocal” statement of acceleration. See, e.g., Lavin v.
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Elmakiss, 2003, 302 A.D.2d 638, 639, 754 N.Y.S.2d 741, 743 (3d Dep’t), leave to appeal denied, 2004, 2 N.Y.3d
703, 778 N.Y.S.2d 462, 810 N.E.2d 915 (letter from creditor announced that it was accelerating entire debt). Few
would doubt the ineffectiveness of a letter stating merely that the creditor “may” accelerate the debt if past and
future installments are not paid by a certain date. See, e.g., Goldman Sachs Mortgage Co. v. Mares, 2016, 135
A.D.3d 1121, 1122, 23 N.Y.S.3d 444, 445 (3d Dep’t). But assume the creditor sends a letter saying that the creditor
“will, without further demand, accelerate the maturity date of the account and declare the total balance due and
payable” if the delinquency is not paid by a certain date. As to such language, a split exists between the First and
Second Departments. Compare Vargas v. Deutsche Bank Nat’l Trust Co., 2019, 168 A.D.3d 630, 93 N.Y.S.3d 32
(1st Dep’t) (“this language constitutes a clear and unequivocal intent to accelerate the loan balance and commence
the statute of limitations on the entire mortgage debt”), with Milone v. U.S. Bank Nat’l Ass’n, supra, 164 A.D.3d at
152, 83 N.Y.S.3d at 529 (such language is “merely an expression of future intent that [falls] short of an actual
acceleration™).

If acceleration occurred by virtue of the commencement of a prior foreclosure action, and then it is dismissed on
procedural grounds, a subsequent action for foreclosure commenced more than six years later will be time-barred in
the absence of some toll or revival of the statute of limitations (e.g., Gen.Oblig.Law § 17-101 (signed
acknowledgment of debt renews running of six-year period from date of writing)). See Karpa Realty Group, LLC v.
Deutsch Bank National Trust Co., 2018, 164 A.D.3d 886, 84 N.Y.S.3d 174 (2d Dep’t).

One line of argument for overcoming the time-bar is that the first action did not effectively accelerate the mortgage
debt because the creditor had not yet been assigned the note and mortgage and therefore lacked standing to
commence the action. See Milone v. U.S. Bank National Ass’n, supra, 164 A.D.3d at 153, 83 N.Y.S.3d at 530 (“it is
now well settled, that an acceleration of a mortgaged debt, by either written notice or the commencement of an
action, is only valid if the party making the acceleration had standing at that time to do s0”). Another argument,
which has not proven successful, is that the debtor was not properly served with process, and therefore lacked
“notice” of the acceleration. The Court of Appeals long ago held that the mere act of filing a foreclosure
proceeding, regardless of whether the debtor receives notice thereof, is an election to accelerate. Albertina Realty
Co. v. Rosbro Realty Corp., 1932, 258 N.Y. 472, 476, 180 N.E. 176, 177. The case is still followed. Beneficial
Homeowner Service Corp. v. Tovar, 2017, 150 A.D.3d 657, 658, 55 N.Y.S.3d 59, 60-61 (2d Dep’t).

Another recent unsuccessful effort to avoid the accelerating effect of a prior foreclosure action was made in Bank of
New York Mellon v. Dieudonne, 2019, 171 A.D.3d 34, 96 N.Y.S.3d 354 (2d Dep’t). There, the creditor contended
that the borrower’s right to reinstate its debt, contained in the terms of the mortgage, constituted an unsatisfied
condition precedent to the lender’s acceleration. The borrower’s “right to de-accelerate,” in other words, was a
condition that precluded acceleration prior to entry of the final judgment of foreclosure. (See generally discussion
of conditions precedent to accrual in Commentary C213:2, above.) The court rejected the argument, holding that
the lender’s earlier cause of action for nonpayment accrued when the lender had the legal right to demand payment,
and that this right existed without regard to the borrower’s right of reinstatement. Under the terms of the mortgage
instrument, the lender’s option to accelerate preceded the borrower’s ability to de-accelerate. The latter privilege of
the borrower simply was not a condition precedent.

Assuming there has been an acceleration of the mortgage debt, can the lender revoke the acceleration and thereby
restore the usual limitations rule applicable to installment payments? A number of cases say yes, with certain
provisos added by the Second Department: the “de-acceleration” must be an affirmative act of a person with
standing, it is clear and unambiguous that revocation is intended, and the revocation occurs prior to the expiration
of six years from the accelerating event. See Milone v. U.S. Bank National Ass’n, supra, 164 A.D.3d at 153-55, 83
N.Y.S.3d at 530-31 (de-acceleration letter to borrower, containing clear and unambiguous demand that borrower
meet prospective monthly payment obligations was sufficient revocation of acceleration; but mortgage holder’s
standing was not established on motion papers).
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Dismissal of the prior foreclosure proceeding based on some form of neglect to prosecute or lack of jurisdiction is
not an affirmative act of revocation by the lender. See, e.g., EMC Mortgage Corp. v. Patella, 2001, 279 A.D.2d
604, 720 N.Y.S.2d 161 (2d Dep’t); Kashipour v. Wilmington Savings Fund Soc’y, FSB, 2016, 144 A.D.3d 985, 41
N.Y.S.3d 738 (2d Dep’t), leave to appeal denied, 2017, 29 N.Y.3d 919, 64 N.Y.S.3d 670, 86 N.E.3d 562; U.S.
Bank National Ass’n v. Barnett, 2017, 151 A.D.3d 791, 56 N.Y.S.3d 255 (2d Dep’t). Cf. U.S. Bank National Ass’'n
v. Balderston, 2018, 163 A.D.3d 1482, 83 N.Y.S.3d 382 (4th Dep’t) (revocation of acceleration occurred when
prior foreclosure action was settled by modification agreement providing for resumption of mortgage payments).
New York courts have not yet determined whether the lender’s voluntary discontinuance of the prior foreclosure
action, by itself, constitutes revocation of acceleration. Cf. NMNT Realty Corp. v. Knoxville 2012 Trust, 2017, 151
A.D.3d 1068, 1070, 58 N.Y.S.3d 118, 120-21 (2d Dep’t).

C213:5 Action by the State for Misappropriation of Public Property.

The state of New York today enjoys no “sovereign capacity”” exemption from the operation of statutes of limitation
in civil actions. See CPLR 201. Thus, the state cannot claim that it is exempt from all statutes of limitations when it
sues in an action for misappropriation of personal property allegedly belonging to the state. See State v. Seventh
Regiment Fund, Inc., 2002, 98 N.Y.2d 249, 254-58, 746 N.Y.S.2d 637, 641-44, 774 N.E.2d 702, 706-09. Such an
action by the state (see Executive Law § 63-c) is subject to the six-year statute of limitations of CPLR 213(5).
Furthermore, CPLR 213(5) contains a discovery rule, requiring cross-reference to CPLR 203(g), which produces
the following net effect: The state must sue within six years of the date of conversion or two years from the date of
discovery of the loss, whichever occurs later. State v. Seventh Regiment Fund, Inc., supra, 98 N.Y.2d at 258, 746
N.Y.S.2d at 644-45, 774 N.E.2d at 709-10. (Similar actions by private parties have only a three-year period with no
discovery rule. See CPLR 214(3)-(4).) See also State v. Wachsman, 1986, 125 A.D.2d 390, 509 N.Y.S.2d 110 (2d
Dep’t) (suit by state to recover Medicaid overpayments).

In the Seventh Regiment case, the defendant, a possessor of certain valuable state militia artifacts, bought the
property in 1952 as a bona fide purchaser, meaning that the state’s cause of action for conversion did not accrue
until the state, in 1996, made a demand for return of the property and the demand was refused. Since the state sued
in 1996, the action was timely under CPLR 213(5). State v. Seventh Regiment Fund, 2006, 13 Misc.3d 222, 227-29,
822 N.Y.S.2d 383, 388-89 (Sup.Ct.N.Y.Co.), affirmed, 2008, 51 A.D.3d 463, 857 N.Y.S.2d 547 (1st Dep’t), leave
to appeal denied, 11 N.Y.3d 706, 866 N.Y.S.2d 610, 896 N.E.2d 96. See Practice Commentaries on CPLR 214, at
C214:3 (effect of demand on accrual of conversion claim).

C213:6. Action Based on Mistake.

An action to reform an instrument on the ground of mistake, which lies in equity, has a specific six-year period of
limitation in CPLR 213(6). The claim accrues when the mistake occurs, i.e., upon execution of the document, not
upon discovery of the mistake. Wallace v. 600 Partners Co., 1995, 86 N.Y.2d 543, 547, 634 N.Y.S.2d 669, 671,
658 N.E.2d 715, 717; Nationstar Mortgage, LLC v. Hilpertshauser, 2017, 156 A.D.3d 1052, 1053, 66 N.Y.S.3d
687, 689 (3d Dep’t); National Amusements, Inc. v. South Bronx Development Corp., 1998, 253 A.D.2d 358, 676
N.Y.S.2d 166 (1st Dep’t).

The plaintiff gets the benefit of an exception if he or she is in possession of real property under an instrument of
title. The statute of limitations in that situation does not begin to run until plaintiff has notice of an adverse claim
under the instrument, or possession is otherwise disturbed. Hart v. Blabey, 1942, 287 N.Y. 257, 39 N.E.2d 230. See
Mastropietro v. Lecce, 2012, 100 A.D.3d 1064, 953 N.Y.S.2d 349 (3d Dep’t).
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Another exception found in older caselaw applies to contract reformation where the defendant has exclusive
possession of the document and plaintiff has no copies, thus depriving the plaintiff of knowledge of the contract’s
mistaken or omitted language. Metropolitan Life Ins. Co. v. Oseas, 1941, 261 A.D. 768, 27 N.Y.S.2d 65 (Ist
Dep’t), affirmed, 1942, 289 N.Y. 731, 46 N.E.2d 348. In Oseas, the court held that the running of the statute of
limitations (ten years at that time) was to be delayed until the plaintiff had the opportunity to learn of the mistake.
The court distinguished deeds and mortgages, which are publicly recorded. (Query whether the court’s exception
for contracts is not an encouragement for sloppy office practice, i.e., lazy proof-reading and a failure to keep
copies.) Another potential exception from earlier days applies a discovery rule for the reformation, based on
mistake, of instruments of transfer created without consideration, e.g., deeds or trust interests constituting gifts.
Vogel v. City Bank Farmers’ Trust Co., 1934, 152 Misc. 18,272 N.Y.S. 643 (Sup.Ct.N.Y.Co.).

C213:7 Action by Corporation Against Directors, Officers, Stockholders.

Ordinarily, the three-year statute of limitations of CPLR 214(4) governs tort claims for money damages against a
wrongdoer who has injured the plaintiff’s property interests. When the plaintiff is a corporation, however, suing a
present or former director, officer or shareholder, CPLR 213(7) grants a six-year period. The same rule applies
when shareholders sue derivatively on the corporation’s behalf. This provision supplants any other periods that
might seem applicable, whether based on law or equity, making for a uniform time period for all actions against
directors, officers or stockholders. See Roslyn Union Free School District v. Barkan, 2011, 16 N.Y.3d 643, 652,
926 N.Y.S.2d 349, 354-55, 950 N.E.2d 85, 90-91 (applying CPLR 213(7) to action by school district, a municipal
corporation, against school board members whose negligence resulted in a third-party’s theft of money from district
accounts).

If the claim against the corporate director, officer or stockholder arises out of actual fraud (as compared to
constructive fraud), courts will apply the discovery rule of CPLR 213(8), meaning that the claim will be timely if
brought either within six years of the fraud or within two years of the corporation’s discovery of the fraud,
whichever occurs later. Application of a discovery rule dates to cases decided shortly after the Civil Practice Act
predecessor of CPLR 213(7) combined corporate claims against directors, officers and stockholders into one
six-year period. See, e¢.g, Myer v. Myer, 1946, 271 A.D. 465, 475-76, 66 N.Y.S.2d 83, 93 (1st Dep’t), affirmed,
1947, 296 N.Y. 979, 73 N.E.2d 562. Modern cases have done the same. See Kaufiman v. Cohen, 2003, 307 A.D.2d
113, 123 n.5, 760 N.Y.S.2d 157, 168 (1st Dep’t), citing Whitney Holdings Ltd. v. Givotovsky, 1997, 988 F.Supp.
732, 744-45 (S.D.N.Y.).

C213:8. Fraud.

As originally adopted in 1963, CPLR 213(8) provided that the time within which to sue on a claim for fraud was to
be computed from the time the plaintiff discovered the fraud or within reasonable diligence could have discovered
it. This was misleading, because CPLR 203(g), to which no cross-reference was made in CPLR 213(8), provides
that whenever a specified period of limitation is measured from the date of discovery, the action is to be brought
either within the period specified or two years from the discovery of the event, whichever is later. See also CPLR
213(5). How many practitioners would know to make the cross-reference to CPLR 203(g)? In 2004, the Legislature
incorporated the substance of CPLR 203(g) into CPLR 213(8). Laws of 2004, ch.403. Without changing the law,
the amendment to CPLR 213(8) simply made explicit that in a fraud case, the time to sue expires six years from the
date of the fraud or two years from discovery of the fraud, whichever is later. The amendment to § 213(8) thus
eliminated a potential “trap for the unwary” and provides clear guidance to members of the public and the bar with
respect to fraud cases.

The type of fraud to which CPLR 213(8) applies is actual fraud, as compared to constructive fraud. Brown v.
Lockwood, 1980, 76 A.D.2d 721, 730-31, 432 N.Y.S.2d 186, 193-94 (2d Dep’t), nicely explains the distinction:
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The law recognizes two kinds of fraud--actual or constructive. In order to sustain an action for actual fraud the plaintiff
must prove: (1) that the defendant made a representation, (2) as to a material fact, (3) which was false, (4) and known to
be false by the defendant, (5) that the representation was made for the purpose of inducing the other party to rely upon it,
(6) that the other party rightfully did so rely, (7) in ignorance of its falsity (8) to his injury.... Constructive fraud may be
defined as a breach of a duty which, irrespective of moral guilt and intent, the law declares fraudulent because of its
tendency to deceive, to violate a confidence or to injure public or private interests which the law deems worthy of
special protection.... The elements of a cause of action to recover for constructive fraud are the same as those to recover
for actual fraud with the crucial exception that the element of scienter upon the part of the defendant, his knowledge of
the falsity of his representation, is dropped ... and is replaced by a requirement that the plaintiff prove the existence of a
fiduciary or confidential relationship warranting the trusting party to repose his confidence in the defendant and
therefore to relax the care and vigilance he would ordinarily exercise in the circumstances.... The law regards the making
of a misrepresentation by a defendant who possesses a position of superiority and influence over the plaintiff by reason
of the confidential relationship between them as a breach of duty actionable as constructive fraud.

(Internal citations omitted).

Actions based solely on constructive fraud, in contrast to actual fraud, are governed by the six-year period of CPLR
213(1), and therefore do not get the benefit of a discovery rule. Kaufman v. Cohen, 2003, 307 A.D.2d 113, 126-27,
760 N.Y.S.2d 157, 170 (1st Dep’t). See Commentary C213:1, above. For example, actions by creditors against
debtors who make conveyances to others without fair consideration (fraudulent conveyance) generally do not get
the benefit of a discovery rule. See, e.g., Jaliman v. D.H. Blair & Co., 2013, 105 A.D.3d 646, 964 N.Y.S.2d 112
(1st Dep’t); Dowlings, Inc. v. Homestead Dairies, Inc., 2011, 88 A.D.3d 1226, 1229-30, 932 N.Y.S.2d 192,196-97
(3d Dep’t). In such cases, the limitations period runs from the date of the transfer, without regard to the date of
discovery. On the other hand, some conveyances are tainted by actual fraud, triggering the applicability of CPLR
213(8) if allegations of scienter appear in the complaint. See, e.g., Quadrozzi Concrete Corp. v. Mastroianni, 1977,
56 A.D.2d 353, 358, 392 N.Y.S.2d 687, 690 (2d Dep’t), appeal dismissed, 42 N.Y.2d 824. The ultimate facts on the
point can be sorted out at trial.

The discovery rule of CPLR 213(8) is not limited to fraud cases involving affirmative misrepresentations. If the
plaintiff and defendant are in a fiduciary relationship, the defendant-fiduciary’s concealment of a fact which he or
she had a duty to disclose can constitute actual fraud if the fact is deliberately concealed with the intent to deceive.
Kaufman v. Cohen, supra, 307 A.D.2d at 119-120, 760 N.Y.S.2d at 165.

Under the discovery rule, “[a] plaintiff will be held to have discovered the fraud when the plaintiff has knowledge
of facts from which the fraud could be reasonably inferred.” Cusimano v. Schnurr, 2016, 137 A.D.3d 527, 531, 27
N.Y.S.2d 135, 140 (1st Dep’t). The plaintiff has a duty to make appropriate inquiry. “[ W]here the circumstances
are such as to suggest to a person of ordinary intelligence the probability that he [or she] has been defrauded, a duty
of inquiry arises, and if he [or she] ... shuts his [or her] eyes to the facts which call for investigation, knowledge of
the fraud will be imputed to him [or her].” Higgins v. Crouse, 1895, 147 N.Y. 411, 416, 42 N.E. 6, 7. The operation
of the duty-of-inquiry standard is well illustrated in MBI International Holdings Inc. v. Barclays Bank PLC, 2017,
151 A.D.3d 108, 57 N.Y.S.3d 119 (I1st Dep’t), leave to appeal denied, 29 N.Y.3d 919, 64 N.Y.S.3d 670, 86 N.E.3d
562, and Koch v. Christie’s International PLC, 2012, 699 F.3d 141, 154-56 (2d Cir.). The date of discovery is a
jury question unless it “conclusively appear[s] that the plaintiff had knowledge of facts” raising a reasonable
inference of fraud. Erbe v. Lincoln Rochester Trust Co., 1957, 3 N.Y.2d 321, 326, 165 N.Y.S.2d 107, 111, 144
N.E.2d 78, 81; Sargiss v. Magarelli, 2009, 12 N.Y.3d 527, 532, 881 N.Y.S.2d 651, 654, 909 N.E.2d 573, 576. See,
e.g., Norddeutsche Landesbank Girozentrale v. Tilton, 2017, 149 A.D.3d 152, 161-62, 48 N.Y.S.3d 98, 105 (1st
Dep’t) (defendant’s evidence of plaintiff’s knowledge “can be interpreted in a myriad of ways,” such that “the
viability of the [discovery] defense must await a fully developed factual record, at which point it can be either
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decided as a matter of law on a motion for summary judgment, or at a trial”).

Because actual fraud has the benefit of a discovery rule, plaintiffs have an incentive to tack on allegations of fraud
to their complaint in an effort to avoid expiration of the statute of limitations for ordinary breach of contract or
some other time-barred claim. Courts, however, “will not apply the fraud Statute of Limitations if the fraud
allegation is only incidental to the claim asserted; otherwise, fraud would be used as a means to litigate stale
claims.” Powers Mercantile Corp. v. Feinberg, 1985, 109 A.D.2d 117, 120, 490 N.Y.S.2d 190, 192 (1st Dep’t),
affirmed, 1986, 67 N.Y.2d 981, 502 N.Y.S.2d 1001, 494 N.E.2d 106. If an allegation of fraud “is not essential to
the cause of action pleaded except as an answer to an anticipated defense of Statute of Limitations, courts ‘look for
the reality, and the essence of the action and not its mere name.’” Id., quoting Brick v. Cohn-Hall-Marx Co., 1937,
276 N.Y. 259, 264, 11 N.E.2d 902, 904 (in action for nonpayment of royalties due under contract, plaintiff claimed
fraud, alleging that defendant kept false books and made false representations that it had paid all that was due under
contract and that plaintiff did not discover falsity of representations until a date within the discovery period; court
held that the claim was governed by contract statute of limitations because plaintiff would have had same right to
recover regardless whether defendant deliberately refused to pay or negligently failed to pay; the allegations of
fraud were added merely to take the case outside CPLR 213(2)). See Kaufman v. Cohen, 2003, 307 A.D.2d 113,
119-23, 760 N.Y.S.2d 157, 165-68 (1st Dep’t) (allegations of fraud by which breach of fiduciary duty was
perpetrated stated valid and independent ground for recovery; the fraud claim was not merely incidental to breach
of fiduciary duty and therefore could qualify for discovery rule of CPLR 213(8)).

A claim based on aiding and abetting the fraud of another person is also governed by CPLR 213(8). New York State
Workers’ Compensation Board v. Fuller & LaFiura, CPAs, P.C., 2017, 146 A.D.3d 1110, 1115, 46 N.Y.S.3d 266,
272 (3d Dep’t).

No statute of limitations applies, based on CPLR 213(8) or otherwise, to an action seeking to declare the invalidity
of a forged deed for real property. Faison v. Lewis, 2015, 25 N.Y.3d 220, 10 N.Y.S.3d 185, 32 N.E.3d 400. See
Commentary C213:1, above, under caption for Declaratory Judgment.

LEGISLATIVE STUDIES AND REPORTS

Par. 1 is adapted from § 53 of the civil practice act. The Second Report to the Legislature states that its period, sometimes
referred to as a “residual period”, is generally applicable to such equity actions as an action to reform an instrument, or any
other action where no period is expressly prescribed. The ten-year period, comments the Second Report, was unnecessarily
long.

Par. 2 is derived from subdivision 1 of § 48 of the civil practice act. The Second Report to the Legislature states that the
exception relating to a judgment stated in § 48 is omitted since an action on a judgment is specifically covered by § 211(b).

Par. 3 is based on § 47 of the civil practice act.

Par. 4 is based on § 47-a of the civil practice act. The Fifth Report states that the provisions relating to an action upon a note
were added to cover the common practice of using a note instead of a bond in connection with a real estate mortgage.

Par. 5 is derived from § 1226 of the civil practice act. The Second Report comments that its effect is to reduce the period
from ten years to six, and to have the period commence from the date of discovery of the wrong and not from the date of the
wrong.
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Par. 7 is derived from § 48(6) of the civil practice act. The insertion of the phrase “or could with reasonable diligence have
discovered it”, comments the Fifth Report, imposed a standard of diligence expressing the same policy as § 206(c).

Par. 8 derives its three clauses as follows: the first clause is from § 48(8) of the civil practice act, the second clause is from §
49(4) of the civil practice act, and the last clause is from the exception in § 48(8) which made § 49(7) applicable.

The Fifth Report states that although the original proposal called for a five year period for this section, the six year period for
contract actions was retained since “there is widespread knowledge of the six-year limitation, and since no substantial change
is made in dropping it from six to five, on the suggestion of a number of individuals and associations, the Committee has
restored the present period.”

Official Reports to Legislature for this section:

2nd Report Leg.Doc. (1958) No. 13, pp. 66, 70.

5th Report Leg.Doc. (1961) No. 15, p. 52.

6th Report Leg.Doc. (1962) No. 8, p. 89.

Notes of Decisions (2194)

McKinney’s CPLR § 213, NY CPLR § 213
Current through L.2021, chapters 1 to 49, 55 to 58, 60 to 102. Some statute sections may be more current, see credits for
details.
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McKinney's Consolidated Laws of New York Annotated
Business Corporation Law (Refs & Annos)
Chapter 4. Of the Consolidated Laws (Refs & Annos)
Article 11. Judicial Dissolution (Refs & Annos)

McKinney's Business Corporation Law § 1104
§ 1104. Petition in case of deadlock among directors or shareholders

Currentness

(a) Except as otherwise provided in the certificate of incorporation under section 613 (Limitations on right to vote), the holders
of shares representing one-half of the votes of all outstanding shares of a corporation entitled to vote in an election of directors
may present a petition for dissolution on one or more of the following grounds:

(1) That the directors are so divided respecting the management of the corporation's affairs that the votes required for action
by the board cannot be obtained.

(2) That the shareholders are so divided that the votes required for the election of directors cannot be obtained.

(3) That there is internal dissension and two or more factions of shareholders are so divided that dissolution would be beneficial
to the shareholders.

(b) If the certificate of incorporation provides that the proportion of votes required for action by the board, or the proportion
of votes of shareholders required for election of directors, shall be greater than that otherwise required by this chapter, such
a petition may be presented by the holders of shares representing more than one-third of the votes of all outstanding shares
entitled to vote on non-judicial dissolution under section 1001 (Authorization of dissolution).

(c) Notwithstanding any provision in the certificate of incorporation, any holder of shares entitled to vote at an election of
directors of a corporation, may present a petition for its dissolution on the ground that the shareholders are so divided that they
have failed, for a period which includes at least two consecutive annual meeting dates, to elect successors to directors whose
terms have expired or would have expired upon the election and qualification of their successors.

Credits
(L.1961, c. 855. Amended L.1963, c. 748, § 23; L.1997, c. 449, § 67, eff. Feb. 22, 1998; L.1998, c. 17, § 14, eff. Feb. 19,
1998, deemed eff. Feb. 22, 1998.)

Editors' Notes
LEGISLATIVE STUDIES AND REPORTS

1. Source: McKinney General Corporation Law § 103.
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2. Changes: Reworded; new provisions.

Comment: The grounds for dissolution have been consolidated and stated only once. The purpose of subparagraph (a)(3) is
to make clear that dissension between factions of shareholders, particularly in small corporations, which makes continued
association unworkable and the continuance of the corporate business no longer advantageous to the shareholders, is also a
reasonable ground for dissolution.

Paragraph (c) gives a single shareholder the privilege of petitioning when the hopelessness of the deadlock is indicated by the
fact that two annual meetings have passed without electing directors. There are similar provisions in I11.Stat. Ann. (Smith-Hurd
1954) ch. 32, § 157.86 and Wis.Stat.Ann. (1957) § 180.771.

The formula for the vote required by the second paragraph of Gen.Corp.L. § 103 is confusing. Since, under § 1001 (McKinney
Stock Corporation Law § 105) a two-thirds vote is required to authorize filing a certificate of dissolution without judicial
proceedings, more than the difference between the total number of shares entitled to vote and the two-thirds vote required is
more than one-third.

Notes of Decisions (93)

McKinney's Business Corporation Law § 1104, NY BUS CORP § 1104
Current through L.2021, chapters 1 to 49, 55 to 58, 60 to 102. Some statute sections may be more current, see credits for details.
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