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o CV HOLDINGS, LL.C, -
3
' URTH AMEND TATED
OPERATING AGREEMENT

THIS FOURTH AMENDED AND RESTATED OPERATING AGREEMENT (the
"Operating Agreement") of CV Holdings, L.L.C., & Delawas= Jimited liability company (the
"Company™) is made and entered into 23 of the 1™ day of August, 2001 (the "Closing Date"); by and
between Robert 8. Abrams ("Abrams"), Wachovia Capital Assoriates, Inc., a Georgla corporation
("Wachovia"), BNY Capital Partners L.P., aNew York limited partnecship ("BN¥"), Massachusetts
Mutupal Life Insurance Company ("MMILIC") and MassMutual High Vield Partners 1T, L.L.C.
("MMHYP"), (MMLIC and MMHYP are sometimes collectively referred to as the "MassVhtual
Investors™) and Smart Plastics, L.L.C., a Delaware limited liability company ("Smart Plastics'),
and Souwthern Advanced Materials, L.L.C., & Delaware limited liability company ("Southern
Advanced Materials") each of whose sxgnatures appear.on the signature pape hereof.

RECITALS

A. . The Company was formed on December 22, 1998, upon the filing of the Certificate
of Formation with the office ofthe Secretacy of State for the State of Delaware to fulfill the purposes _ :
and carry on the activities set forth herein. _ - i

T " B. As of fanuary 20, 1995 (the "Initial Closing Date™), Abrams; Wachovia and BNY

! ~ Capital Corporation,-a New York corporation ("BNYCC") entered into that certain opemting

apgreement (the "Otiginal Operating Agreement™), pursuant to which Abrams contributed: (§) 6,321.5

shares of commeon stock (the "CVI Contributed Shares™) of Capitol Vial, Inc., a Mew York

corperation ("CVI"), which is in the business of developing, producing and selling vials for

industrial use and other purposes, which represents ninety-four percent (94%) of the putstanding

stock of CVY; and (if) 9,400 shares of common stock (the "CSP Contributed Shares™) of Capitol

Specialty Plastes, Inc., n/k/a CSP Technologies, Inc. ("CSP"), sn Alabama corporation, which

- represents ninety-four percent (94%) of the owistanding shares of CSP in retum for common
membership interests having the right set forth herein (the "Class A Common Tnterests”).

C. As of January 20, 1999, Wachovia contributed (1) Four Million, Five Hundred
Thousand Dollars and 00/100 ($4,500,00,00) in return for 7,200 Prefened Interests (gs such term was
defined in the Orginal Operating Agreement); (ii) and those certain warrants and related wareant
agreements it received in connection with the Subordinated Nots and Wrrant Purchase Agreement !
dated December 30, 1998, by and: between CVIL, CSP, the Affiliste Guarantors named thercin
(the "Warrant Agreement”) and Wachovia in return for certain common membership interests (the
"Class B Cormmo Interests") in the Company baving the rights Set forth herein. Upon such
contnbutwn WacHovia no longer has any rights to such warrants or under such warrant agreement.
. L -
D..  Asof Ianua:y 20, 19929, BNYCC contributed (i) Three Million Dollars and 00/100

oy ($3,000,000.00) in retum for 4,800 Preferred Interests (as such term was defined in the Oripioal
MIE - .
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R Operating Agreement); and (if) those certain warrants and related warrant agreements it received in

" connection with the Subordinated Note and Warrant Purchase Agrecment dated December 30, 1998,
by and between CVI, CSP, the Affiliate Guarantors named therein and BNYCC in retum for Class B
Common Jnterests. Upon such contribution, BN'Y no longer has any rights to such warrants or under
such warrant agreement. :

E. ~ As of January 20, 1999, Abrams had 82,680 Class A Common Interests, Wachoyia
hed 3,192 Class B Common Interests, and 7,200 Preferred Interests, and BNYCC had 2,128 Class
B Common Interests and 4,800 Preferred Imterests. .

F. The Original Operaﬁnglkg;mement was amended and restated in its entirety by the
Amended and Restated Operating Agreement dated as of January 20, 1999 (the "Amended
Operating Agreement"). :

G. As of August 11, 1999, the following occurred; (i) the MassMuwal Investors
contributed Seven Million, Five Hundred Thousand Dollars and 00100 (37,500,000) to the |
Company in retucn for 10,733 Class B ‘Preferred Interests; (i) Wachovia contributed Nine Hundred
Forty-Two Thousand, Four Hundred Twelve Dollars and 00/100 ($942,412.00) in retumn for 1,347 i
Class B Preferred Interests; and (iii) BNYCC coniributed Six Hundred Twenty-Eight Thousand, ’ ]
Seven Hundred Fifty-One Dollars and 00/100 ($628,751.00) respectively in retom for 902 Class B -
Preferred Interests. In connection with such contribution, the Amended Operating Agreement was :
amended and restated in its entirety in the Second Amended Operating Agreement.

b H.  As of September 24 1999, the Company acquired beneficial ownership of equity o
representing 99.9% (the "CE Interests") of all outstanding equity interests in Capitol Europe, S.A., o
(‘ Capitol Eurape") a French corpomuun, which will undertake r.hl: opcrannns of CV1and CSP in . :

isin the: Cumpany purmmnt to a nominee agicemesnt dated Nuvcmber 28, 2000, but effective as of
Septcmber 24,1999, ‘, .

- L As of Decémber 1, 2000, BNYCC transferred its Class B Common Interests, Class
A Preferred [nterests and Class B Preferred Interests to BN'Y, an Affiliate thereof, which assignment
was pexmitted under Section 10.2(f)(ii) of the Second Amended Operating Agreement.

1 " As of February 21, 2001, Smart Plasﬁt‘:s contributed Five Million, IThIee Hundrad
Dollars ($5,300,000) in return for 4,634 Class C Preferred Interests, .

K. Southem Advanced Materials has indicated an interest in investing in the'Company
in order to benefit, directly and indirectly, from the operations of the Company's Subsidiaries,
inclading CVI, CSP and Capitol Europe and their respective Subsidiaries and uny Subsldlanes
fon:ned in the future (together, the "Operating Companies"). .

L. Afterreviewing mformahonpm\rlded by the Company, Southera Advanccd Materials
has agreed to contribute Tea Million Dollars ($10,000,000) in the form of Eight Million Dollars . i
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($8,000,000) in cash at the Closing and the delivery of 4 promissory note in the principal amount of -
Two Million Dollars ($2,000,000) in the form of Exlribit A to the Current Confribution Agreement

(the "Note™) in rétun for 8,883 Class C Preferred Interests.

M.  Abrams, Wachovia, BNY, the MassMutual Investors and Smart Plastics as the only
Members of the Company immediately prior to the date hereof, hereby:
) consent to the admission of Southern Advanced Materials as a Member in
connection with the contributions described in Section 8.1(j) and the issuance of 8,833 Class
C Preférred Interests in comection therewith; and’ .

(i)  apree that the Class C Preferred Tnterests were not issued to Southem
Advanced Materials for less than Fair Market Value. - .

N.  Wachoviz and BNY agree that the Class A Common Membership Interests were
inadvertently apportioned between them jucorrectly on the Initial Closing Date and agree to'correct

such apportionment effective January 20, 1999 and watve any issues related thereto.

{0, - This Operafing Agreement amends, restates and superscdm in its entirety the Thm:l
Amended Operating Agreement.

NOW, THEREFORE, for gocd and valuable consideration, the receipt and sufficiency of -
which is hereby acknowledged, the parties agree that the operaling agreement govemning the
npetatmns of the Company shall hereby be as follows:

ARTICLE I
DEFINITIONS

1.1  Definitions. Thefollowing terms used in this Operating Agreement and not otherwise
defined shall have the following meanings:

"Abrams Employment Agreement” shall mean the Emplbyinent Ag::ei:.mi:xit entered into
by Abrams with CVI and CSP, dated December 3G, 1998, as such agreemient-may be amended,
modified or supplemented from time to time.

"Act" shail mean the Delaware Limited Liability Company Act as amended and in effect
from time to time or any successor statute.

"Additional Capital Contributions” shall bave the meaning set forthi in Section 8.2,

"Addifional Class A Common Member" shall mean 2 Person who becomes a Class A
Common Member pursuant to Section 11.1 of this Operating Agreement,
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""Additional Interests"” is defined in Section 14.7(a).
" Adjustment Caleulation” is defined in Section 14.7(a).
' "Adjustment Event" is defined in Section 14.7(a).

“Aggregate Consideration" is defined in Section 14.7(b).

Afﬁha.te" shall mean with respect o any Person (the "Specified Person™), any Person other -

than the Specified Person directly or indirectly Controlling, Confrolled by or under direct or indirect
common Control with, the Specified Person.

"Business Day"” shall mean any day on which commercial banks located in Atlanta, Georgia,

" Boston, Massachusetts, Chicago, Illinois and New Yark, New York are required or permitted by law -

to be open for the purpose of conducting a commercial-banking business.
"Call Option" is defined in Section 14.2(a). '
"Call Option Closing" is defined in Sccﬁon 14.2(c).
"Call Price” is defined in Section 14.2(s). '

. "Capital Aecount" as of any gwcn date shall mean the account established and mamtamed
by the Company in accordance with Trcasury Regulatlons Sccnon 1.704-1(bY2)(iv).

"Capital Contribution” shall mean any contribution to the capital of the Company by a
Member, in cush or property, whenever made.

"Capitol Europe" shall have the meaning set forth in the Preamble.

"Capital Stoclc" shall mean any capital stock (ar othcr eqvalent cqtutymmrcst issued other |
. than in stock) of a cnmpﬂny, whether common, preferred or otherwise.

"Certificate” shall mean the Certificate of Formation of CV Holdangs, LL.C, as filed with
the office of the Secretary of State of Delaware and attached as Exbibit B, as amcndcd from time to
time a3 herein provided.

"CE Interests" shall have the meaning set forth in the Preamblc

"Change of Control" shall mean: (i) any "person" or "group”, other than Abrﬁms and his .

Related Parties, becoming the "beneficial owner(s)" (within the meaning of Sections 13(d) and
14(d)(2) of the Securities Exchange Act and the applicable rules and regulations thereunder) of
Membership Interests which entitle the holder thereof to control more than twenty-five percent
(25%) of the voting rights held by Members hereunder; (ii) approval by the Manager of or the taking
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b by the Memager of action for, or consummation of, amerger, reorganization, consolidation, exchange
o or issue of shares, recapitalization, restructuring or other business combination which could result

in the occurzence of 20y event described in clanse (i) of this definition or any "person” or "group”
(other than Abrams and his Related Parties, becoming the "heneficial owner(s)" (within the meaning
of Sections 13(d) and 14(d)(2) of 'the Securities Exchange Act snd the applicable rules and
regulations thereunder) of the equity interests in the surviving entity which entitle the holder thereof
to control more than twenty-five percent (25%) of thie-voting rights held by holders of the equity
interests in the surviving enfity; or (i) Abrams or any Entity Controlled by Ahrams ceasing to own
at least fifty-one percent (51%) of the vofing rights held by all Mernbers herennder, For clarification
purposes, the consent ighis granted to the Preferred Membees hereunder or in thc Members
Agreement do not constibrte "voting nghta" hereunder,

*Class A Common Tuterests” shall bave the meaning set forth in Part B of the Preamble.

"Class A Common Members” shall mean any holder of Class A Common Interests,
provided any such holder (other then Abrarns} is either anAddmonal Class A Memberor aPcnmtted !
Transferee.

"Class A Preferred Inferests” shall mean those Preferced Interests issued by the Company

upon the contributions deseribed in Sections 8.1(h) and (¢) and any membership interests (ur simmilar
equity interests) issued in exchange or replacerment thercof

L . "Class A Preferred Member" shall mean any holder of Class A: Preferred Interests.

"Class A/B Preferred Return" shall mean an amount computed like inferest at the rate of
‘ten percent (10%) per annum (compounded annually as of December 31 of each calendar year) on
eanh ‘Class A and Class B Preferred Member's Capital Contnbunon for its Preferred Interests frorm
the dates contributed untif such relevant date. _ |

"Class .B Co_mmtm Taterests” shall have the meaning set forth in Part C of the Preamble.

"Clasgs B Common Members™ shall mean any holderof Class B Comrmon Interests, provided
that, any such holder (other than Wachovia and BNY) 15 a Pemitted Transferee. -

"Class B Preferved luterests” shall mean those Preferred Interests issted by the Company
vpon the coniributions described in Section 8.1(f), {¥) and (h} and any membership mtm:s:s (m-
similar equity interests) issued in exchange or replacement thereof. * .

"Class B Prefexred Member” shall mean any holder of Class B Preferred Inferests.
*Clasy (' Preferred Interests" shall mean those Preferred Interests issued by the Company

upan the contributions described in Sections 8.1(3) and (}) and any membership interests (or similar
equity interests) issued in exchange or peplacement thereof.



NYSCEF DOC. NO 324 RECEI VED NYSCEF:

il

"Class C Preferred Member™ shall mezan any holder of Class C Preferred Interests.

"Class C Prefén'ed Retorn" shall mean an smount computed like interest at the rate of ten

_ percent (10%) per anmum (compounded annually as of December 31 of each calendar year) on each

Prefemed, Member's Capital Contribution for its Class C Preferred Interests from the dates
contributed until such relevant date,

"Claw Back Closing" is defined inhSection 14.6(d).

"Claw Back Iuterests” shall have the meaning set forth in Section 14.6(2).
"Claw Back Price” shall have the meaning set forth in Section 14.6(a).
"Clasy Back Trausfer" shall have the meaning set forth in §c§ﬁon 14.6(x).
"Closing Date" is dﬁﬁued at the beginning of the Agreement. |

"Code" shall mean the Internal Revenue Code of 1986, as amended from time to time or
correspanding provisions of subsequent superseding federal revenue laws.

~ “Common Inferests” shall mean togcther the Class A Cornmen Interesis and the Class B

Common Intcrests

“Common Members" shall mean thr.: Class A Common Members and the Class B Comraon
Members. , .

"Common Stock" means shares now or hereafter authorized of any class of common stock
of the Company (upon conversion from = limited liability corapany te a stock corporation), or any
Operating Company, and any other capital stock of the Company or any Operating Company,
however designated, that has the right (subject to any prior rights of any class or series of preferred
stock) to participate in any distcibution of the assets upon voluntary os mvolum.a.ry liquidatios,
dissolution or winding up of the Compary, or any Operating Company, or in the eamings of ﬂ;:c

' Company or any Operating Company, without limit as to per share amount.

"Company" shall mean CV Holdings, L.L.C., 2 Delaware limited 1iability company.

"Company Property" shal.l mean any property, real or persooal, tangible or intangible,
incinding money and legal or equitable interests in such property, owned by the Company,

"Company Value” is defined in Section 14.1(f).

"Contribuiion Agreements” shall mean together: (1) that certain contnibution agreement,

dated as of January 20, 1999, by and among the Company, CSP, CV1, Wachovia and BNYCC,; (if)

that certain contribution agreement, dated as of August 11, 1999, by and among the Company, the

I NDEX NO. 650773/2015
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G MassMutual Investors, CSP, CVI, Wachovia and BNYCC; (iii) that certain contribution agreement
¥ by and among the Company, the MassMutaal Investors, Wachovia, BNY, Smart Plastics and each
" of the Operating Campanies dated as of the Febrvary 21, 2001 and (iv) the Current Contribution
Agreement

"Control" nieans the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of any Person, whether through the owaerhin of voting
securities, partnership interests, membership interests, by confract or otherwise.

"Conversion Price” is defined in Section 14.7(5).
"Convertible Securities” is defined in Section 14.7(h). -

"Current Contribation Agreement shall mean that certain Contribution Agreement by and
among the Company, the MassMutua] Investors, Wachovia, BNY, Smart Plastics and Southem
Advanced Materials and each of the Operating Companies exccuted as of the date hereof. :

"CSP Shareholders Agrecment" shall mean the Shareholder Agreement by and among CSP,

. Massachusetts Mutual Life Insurance Company, MassMutual Corporate Investors, MassMutual
Participation Investors, MassMutual Corporate Value Partners Limited, CM Life Insurance Corpany
and Abrams, dated December 30, 1997, as amended by the Amendment and Waiver Agreement,

: dated December 30, 1998, the first amendment dated as of August 11, 1999, the second amendment
. e dated as of February 21, 2001, and the third amendment dated as of even date herewith as otherwise
d “amended from time to ime. -

"Debt Ducuments" shall wean any loan documents and agrecments entered into by the
Company, or where appropriate, one or more of the Operating Companies.

“i)eﬂcit Capital Account”" shall mean with respect to any Member, the deficit balance, if
any, in such Member's Capital Account as of the end of the taxable year, after giving effect to the
following adjustments:

{a)  creditio such Capital Account any amount w’mch such Member is obligated
,tc restore under Section 1.704-1(b)(2)(i)(c) of the Treasury Regulations, as well as any
addition thereto pursnant to the next to last seatence of Sections 1.704-2 (g) (1) and §) (5)
of the Treasury Regulations, after taking into account thereunder any changes during such
year in partoership minimum gain (as determined in accordance with Section 1.704-2(d) of -
the Treasury Regulations) and in the minimum gain attrdbutable to any partner for
nonrecomrse debt (as determined under Section 1.704-2(i)(3) of the Treasury Reg\dahons),
and

(b)  debit to such Capital Accom'lt the items described in Sections
1.704-1(b}2)(E)()(4), (5) and (6) of the Treasury Regulations.
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This dcﬁmtlon of Deficit Capmﬂ Account is mtendcd to comply with the provisions of
Treasury R.egulatmns Sections 1.704-1(b)(2)(11)(d) and 1 704—-2 and will be interpreted cons:stent[y

"Demand Prospectus” means the prospectus included in the Demand Registration
Stateme.nt, including any preliminary prospectus and any amendment or supplement thereto,
~mehuding any supplement relating to the terms of the offering of any portion of the Registrable Stock
covered by the Demand Registration Statement, and in each case includipg all material incorporated

by reference thezein.

"Demanﬂ Regu'h'atmn shall mean a registration effected by means of a Demand

Registration Statement

"Demand Reglstratmn Request” is defined in St:cﬁg; 15.1(a).

"Demand Reglstratmn Statement" shall meana registration statement of the Cempany, CV1
or any ‘Operating Company (and any other entity required to be a registrant with respect to such
registration statement pursuant to the. requirements of the Securities Act) that covers all .of the

. Registrable Stock to be offered and sold, and all amendmeunts (including post-effective amendments)
to such registration statement, and all exhlbtts thereto and materials incorporated by reference

therein.

% "Dissociation™ shall have the meaning set forth in Section 10.6 of this Operating Agreement.

. "Distributable Cash” shall mean all cash, revenues and fundsreceived by the Cowpany from
all sources, less the sum of the following to the extent paid or set aside by the Compauny: (i) all .
principal; interest and other payments made in respect of indebtedness of the Company, incliding
any promissory notes issued pursuant to Section 14.1(c) hereunder; (if) all cash expenditures incurred
in the normal operation of the Company's business; and (1ii) such Reserves as the Manager deems

reamnably necessary for the proper operation of the Company's business.

“EBITDA“ shall mean, for any period, the sum of (a) consolidated net income for such
peried, plus (b) an amount which, in the determination of consolidated net income for such period,

" has been deducted for (1) interest expense, (i) total federal, state, local and foreign income, value
added and similar taxes, (iil) depreciation and amortization expense and (iv) other non-cash charges
or non-cash losses, mimus (c) an amount which, in the determination of consolidated net income for
such period, has been added for (i) interest income (except for interest earned on funds required to

" be held on deposit by regnlatory authonties) and (ii) any non-cash income ornomcash gains, all as

determined in accordance with g:ncxally accepted accounting principles.
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? . "EBYTDA Value" shall mean the folluwiuﬁ:

{a)  calenlate for sach Operating Company: (1) (A)the EBITDA of such Operating
Company for the olling 12 month pericd eoding with the immediately preceding month
paultiplied by 8, less; (B) the oufstanding debt of such Operating Company; plus (C) the
amount of cash and cash cquivalents, set forth on the balance sheet at the end of the
immediately preceding month), multiplied by (ii) the percentage of the outstanding equity

. interests of such Operating Company owned by the Company; - '

(b)  determine thesum 6f the amounts for all Operating Companies calculated in
step (a). . ' ) _

"EBITDA Valune Per Interest” shall mean the quotient of (2) EBITDA Value less the
aggregate Unrecovered Preferred Capital Contribution of all Members, divided by (b) the total
number of Membership Tnterests on a Fully Difuted Basis, The Company shall deliver to each
Preferred Member a calculation (the "EBITDA Calenlation™) of the EBITDA Value Per Interest,
which shall be certified as accurate by the chief financial officer of the Company and shall be
accompanied by a letter from the Company's certified public accountants that they have reviewed
the EBITDA. €alculation. Each Preferred Member shall have the right, within ten (10) days
following its receipt of the EBITDA Calculation, to notify the Company in writing of its objections

. to the EBITDA Calculation If a Preferred Member objects to the EBITDA Calculation,
» . representatives of the’ Company, such Preferred Member and their respective attomeys and
:F_" accountants promptly shall meet to resolve disputed issoes. If such issues have not been finally
- resalved within ten (10) days following the Prefered Member's notification to the Company of its
objections ta the EBITDA Calculation, dny remaining issues shall be submitted by the parties to a
muivally agreed upon independent accounting firm for 2 final and binding determination. in
accordanee with the terms hereof Any and all expenses incurred in connection with the
determination by such aceounting finm of the EBITDA shall be shared equally by the Company and

the Obj ecting Prefem:d Members.

“Entity" shallmean auy general pazmerstup, limited partnership, limited liability company,
. corporation, joint venture, trust, business trust, cooperafive, association, foreign trust, unincorporated
organization, govemmental authority or foreign business organization.
"Escrow Shortfall Amount” is defined in Section 13.3.
"Excess Tax Amount” shall have the meaning set forth in Section 8.8 hereof. -
"Exchange Act" means the Securities Exchange Act of 1934, as amended.
"Exercising Member” is defined in Section 14, 1(k).

"Extended Put Right Date” shall mean the eatlier oft (i) February 21, 2009; or .
(11') Fcbruary 21, 2008, if the Class A and/or Class B Preferred Members have exercised their Put
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= owned by all Preferred Members.

"-'Fair Market Value™ means:

_ (8  inthe case of an Entity’s securities for which a public market exists cver the
thirty (30) trading days precédiug the date as of which valuation is required hereunder, (7) the
total number of Membership Interests (or, in the case of an Qperating Company, all of the
issued and outstanding capital stock of the Operating Company) on a Fully Diluted Basis
multiplied by (ii)(A) the average of the closing price of such securities for the twenty (20)
trading days immediately preceding the valuation date as reported by the New York Stock
Exchange; or (B) if such securities are not traded on such Exchange, each day's closing sale
price for such securities (during such twenty (20) trading day period) as reported by the
Nasdaq Stock Market; or (C) if such securities are not traded on such Exchange or Market,
each day's closing prices regular way for such securities (during such twenty (20) frading day
period) as reported by a national securities exchange on which such securities are traded or
each day's mean of the closing bid and ask prices for such securities {(during such twenty (20)
trading day period) as reported by Nasdag, wherever the average trading volume over such
period is higher; and . .

. (b)  inthecase of an Entity’s securities for which no public market exists, the cash
price that would be paid in an arms-length transaction between a willing buyer and a willing
h seller for all of the Membexship Interests in the Company (o, in the case of an Operating
Company, all of the issued and outstanding capital stock of the Operatmg Company) on a
Fully Diluted Basis determined on a poing concern basis and taking into account all relarive i
factors determinative of value (including, butnot limited to, the market value of the common - !
stock of compareble publicly traded companies, sech Entity's conselidated cash flows, ‘
eamings and other indicia of financal performance and value and sales of comparable
coriipanies, provided that it is not the intention of the Members to determine Fair Market
Value based solely on sales of comparable companies).

Such Entiry shall deliver to each Preferred Member a calculation (the "FMV Caleulation™) of the
Fair Market Value, which shall be certified as accurate by the chief financial officer of such Entity
and shall be accompanied by a letter from the Entity’s independent certified public accountants that
they have reviewed the FMV Calculation and concur therewith. Each Preferred Member shall have
the right, within ten (10) days following its receipt of the FMV Calculation, to notify such Entity in
writing of its objections to the FMV Calculation. If a Preferred Member objects to the FMV
Calculation, representatives of the Company, the Operating Company (if applicable), such Preferred
Member and their respective attorneys and accountants promptly shall meet to resolve disputed
issues. If such issues have not been finally resolved within ten (10) days following the Preferred
Member’s notification to such Entity of its objectionsto the FMV Calculation, any remaining issues
shall be submitted by the parties to a mutuslly agreed upon independent accounting firm for a final
and binding determination in accordance with the terms hercof. Any and all expenses incurred in

CR—

it
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connection with the/determination by such accounting firm of the Fair Market Value shall be shared -
equally by such Eutxty and the objecting Preferred Mcmbe:rs

"Fair Market Value Per Interest” sha.ll mean the quou::ni of (a) Fair Market Value divided -
by (b) the total oumber of Membership Interests (or, in the case of an Operating Company, the
munber of issued and outstanding shares of capital stock) on a Fully Diluted Basis.

"Fourth Closing Date" shall mean the date of execution and dehvery of the Operating
Agreement

"Free to Sell Period" is defined in Section 10.2(c).

“Fully Diluted Basis" means, as of sny date, the amount.of Membership Interests'
outstanding as of such date and all Membership Inferests that would be outstanding as of such date
assuming the exercise of all rghts, warrants and optivns to purchase Membership Interests or
securities convertible into or exchangeable for Membership Interests, and the conversion and
.cxchangc of all securities that are convertible into or exchangeable for Mcmbershlp Interests.

"Go-Along Person" is defined in Section 14.4(a).

"Gross Asset Value" means, with respect to any asset, the asset's adjusted basis for federal
income tax purposes, except as follows:

(a)  The initial Gross Asset Value of each asset contributed by a Member to the
Company shall be the Gross Asset value of such asset as set forth in Section 8.1 (or in the
case of cash, the amount thereof);

(b)  The Gross Asset Value of each of the Company's assets shall be adjusted to
equal its gross fair market value, ag determined by the Manager as of the following times:
(i) the acquisition of an additional Member Interest in the Company (other than pursuant to
Section 11.1 hereof) by any new or existing Member in exchange for more than a de minimis
Cepital Contritation; (ii) the distribution by the Company to 2 Member of more than a
de minimis amount of property as consideration for an interest in the Company; and (iii) the
Jliquidation of the Company within the reaning of Treasury Regulations Section
1.704-1(b)(2)(i))(g); provided, however, that the adjustments pursusnt to elauses (i) and (ii)
above shall be made only if the Manager reasonably determines, with the Majurity Consent,
that such adjustments are necessary or appropriate to reflect the relative economic interests
of the Members in the Company; provided further that the Gross Asset Value of Cnmpany’s
assets shall not be adjusted pursuant to this paragraph (b) in connection with any of the
transactions described in Sections 8.1(a) ﬂ::uugh 6y mnhmv:

(c) The Gross Ass‘et Value of each assct distributed to any Membexr shall be the
gross fair market value of such asset on the date of distribution as determined by the Manager

S
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(if such digtributed asset is a security, and the Manager is unable to determine the fair market ;

(d  The Gross Asset Value of Company assets shall be increased (or decreased)
to reflect any adjustments to the adjusted besis of such assets pursuant fo Code Section
734(b) or Code Section 743 (b), but only to the extent that such adjustments are taken into
account in determining Capital Accounts pursuvaoi ic Treasury Regulations Section
1.704-1(b)(2)(iv)(m) and Section 9.3(f) hereof; provided, however, that Gross Asset Values
shall not be adjusted pursuant to this paragraph (d) to the extent the Manager determines that
an adjustment pursuant to paragraph (b) of this definition is necessary or appropriate in
connection with a transaction that would otherwise result in an adjustment pussuant to this

paragraph (d)

"Holder" shall mean the Members or any subsequent holder of Reg:[strablc Stock.

"Indemniﬂed Perven™ is defined in Section 15.6(a).

"Iudemnifying Person" is defined in Section 15.6(c).

"Enitial Closing Date" shall have the meaning specified in the Preamble.

"WMajority Consent" shall have the meaning speciﬁed in the Members Agrer:ﬁmnl_

4 "Manager” shall initially mean the Person dcszgnatcd under Article VII, and the substatutes

Or SucCessors, ifany, as determined hemunde:r

"Markeiable Securities’ means se:cmmts that are treded on an established U.S. or foreign
securities exchange, reported throngh the National Association of Securities Dealers, Inc. Automated
Quotation System or comparable foreign established over-the-counter trading systern, otherwise
traded over-the-counter or traded on PORTAL (m the case of securitics eligibie for rrading pursuant
to Rule 144A under the Securities Act or any successor rule thereto ("Rule 144A")); provided that
any such securties shall be deerned Marketable Securities only if they are freely tradeable, pot
subject to restrictions on transfer as a result of any applicable contractual provisions and, in the
reasonable opinion of the Manager, trade in sufficient volume on a regular or periodic basis so as
ta be likely to permit the sale thereof within a reasonable time. Freely tradeable for this purpose
shall mean securities that either are (A) transferable by a Member pursuant.to a then effective
registration statement under the Securities Act (or similar applicable statutory provision in the case
of foreign securities), (B) transferable by the Members who are not Affiliates of the Manager
pursuant to Rule 144(k) under the Securities Act or any successor rule thereto (or similar applicable
rule in the case of foreign secudties) or (C) trausfexable by the Members pursuant to Rule 144A
whirh shall include (x) a covenant by the issuer of such security ta comply with the reporting and
informational requirements under Rule” 144A and (y) eligibility for tmdmg such sccurities on

PORTAL.

12
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“% "Warks' is defined in Sectipn 16.19.

"Maximum Number" is defined in Section 15.3(b).

"Members" shall mean, collectively, the Common Members and the Preferred Members. g
_ Each Member will bave the number of Membership Interests sct forth opposite its name on' 1
RE—— Exhibit E, as adjusted from tire to time pursuant to tins Operating Agreement. ;

"Membery Agreement" shall mean the Fourth Amended and Restated Members Agreement,
dated as of the Closing Date hereof; by and among Abrams, Wachovia, BNY, the MassMutual
Investors, Smart Plastics and Southemn Advanced Materials, a copy of which is attached hereto as
Exhibit C, as such agreement may be amended, restated, modified or supplemented from time to
time. . ) )

~ "Membership Interest” shall mean Class A Common Interests, Class B Commen Interests,
Class A Preferred Interests, Class B Preferred Interests and Class C Preferred Interests.

"Minimum IRR Shortfall Amount” with respect to each Preferred Member shall meanan - i
amount, computed as of any relevant date, equal to the minimumn amount of cash that, if distributed
by the Company to such Preferred Member on such date (taking into account all Prefened Capital
Contributions made by such Preferred Member and all distributions made to such Preferred Member
in respect of its Preferred Interests prior to such date) would result in an annual internal rate of returmn

e to such Preferred Member ef'thirty percent (30%) with respect to such Member's investruent in its
b Preferred Interests, measured from the dated of the Preferred Capital Contributions made by snch
Preferred Member through such date and computed in accordance with the inunediately suceeeding

sentence. The internal rate of return means the annual discountrate, determined by iterative process,
which results in a net present value approximating zero when such discount rate-is applied to a
Preferred Member's Preferred Capital Contdbution and to all distributions made by the Company

to such Preferred Member pursuant to Section 9.7(c)(ii) and Section 9.7(c)(iii) as appropriate,
(Contritiutions made pursuant to Section 8.2 end distributions made parsuant to Scction 9,7(c)(1)
shall be exclided from such caleutation). An example ofthe calculationof the internal rate of return

~ and Minimum IRR Shortfall Amount is shown on Exhibit ¥ attached hereto,

"INASD" mezans the National Association of Securities Dealers, Inc. -

“Net Profits” and "Net Losses" for each fiscal year or other period, shall mean an amount
equal to the Company's taxable income or loss for such penod, determined in accordance with Code
Sectlon 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be staied
separately pursuant to Code Section 703(2)(1) shall be included in taxable income or loss), with the :
following adjustmenrs: |

(a)  Any income of the Company that is exempt from federal income tax and not

otherwise taken into account in computing Net Profits or Net Losses pursuant to this
definition shall be added io such taxable income or loss; -

13 : .



NYSCEF DOC. NO. 324

eyl

I NDEX NO. 650773/2015

RECEI VED NYSCEF: 01/17/2020

()  Anyexpenditures ofthe Company described in Code Section 705(a)(2)(B) or
treated as Code Section 705(a)2)(B) expeadiinres pursnant to Regulations Section 1.704-
L(B)Y2)(iv)i), and not otherwise taken into account in computing MNet Profits or Net Losses
pursuant to this definition shall be subtracted from such taxable income or loss; '

(©) Intheeventthe Gross Asset Value of the Company asset is adjusted pursnant

to clavse (b) or (c) of the definition of Gross Asset Value, the amount of such adjustment™’

shall be taken into account as gain or loss from the disposition of such asset for purposes of
computing Net Profits or Net Losses;

()  Gainorlossresulting from any disposition of property with respect to which
gain or joss is recognized for federal income ax purposes shall be camputed by reference to
the (hross Asset Value of the property disposed of, notwithstanding that the adjusted tax basis
of such property differs from its Gross Asset Value; and

(&)  Notwithstanding any other provisions of this definition, any items which are
specificaily allocated pursoant to Section 9.3 or Section 9.4 hereof shall be excluded from
such taxable income or Joss.

"Nominee Agreement® means that certain amended and restated agreement regarding the

CE Interests dated as of March 30, 2001

"“Note" is defined in the Recitals.
“Natice" is defined i Section 14.5(a).
"Offered Interest' is @L"ﬁned mn Section 10.2.

"Qifeyed Notice" is defined in Section 10.2(a),

"Offer Period" is defined in Sectiop 10.2(a).

© MOffer Price" is defined in Section 10.2(a).

"'Opér'ating Agreement” shall mean this Operating Agreement as’ originally execvied and

as amended from time to time pursuant to the tenns hereof.

"Opersting Companies" shall have the meaning set forth in Part J of the Preamble.

"Options" is defined in Section 14.7(b).
“Participating Member” is defined in Section 14,1(h).

"Participation Notice" is defined in Section 14.3(b).

14
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' §’: . "Percentage Inferest” shall mean the amount, expressed as a percentage, equal to: (i) the .

number of Membership Iiterests owned by a2 Member divided by (ii) the number of all of the

omstandmg Membership Interests of the Company multiplied by (m') 100,

"Permiited Buyer“ shall mean any Eutity that, directly or through any Affiliate of such
Entity, engages-in acive business operations that, directly or through any Affiliate, had operating

revenue of $100 million or more in such Enfity’s prior-ﬁscal year,

"Permitted Transferee shall mean the transferee of a Membership Interest pursuant toa

Transfer that satisfies the provisions of AJ_‘D_GJI_:_E.

"Person” shall mean any individual or Entxty, and the heirs, executors, Edmll:llSU.‘ﬂIﬂl’S 1cgal
representatives, successors, aod ass1gns of such "Person" where the context so permits.

-

“Piggyback Registration” is defiped in Sectirm 15.3a).

"Piggyback Registration Request” is defined in Section 15.3(a).

"Preferred Capital Contributions” shall mean ﬂmsz Capitaj Contributions made pursuant

to Section 8.1(b). (c). and () - (1) inclusive,

- e © "Preferred Interests” shall mean the Class A Preferred Intcrests, the Class B Preferred

s Interests and the Class C Preferred Tnterests,

~ "Preferred Member"' shall mean any holder of Preferred Interests (whether Class A
Preferred Interests, Class B Preferred Interests or Class C Preferred Interests), provided that any such
holder (other than any MassMutual Investor, Wachovia, BNY and Smart Plastics and Southern

Advanced Materials) is a Permitted Transferee. _

"Preferred Member Debt Instyuments” shall mean (z) the Subordinated Note and Warrant
Purchase Agreement, dated December 30, 1998, as amended on January 19, 1999, by and between
CVI, CSP, the Affiliate Guarantors named therein and BNYCC, (b) the Subordinated Note and
Warrant Purchase Agreement, dated December 30, 1998, by and between CVL, CSP, the Affiliate
Guarzntors pamed therein and Wachovia, and (c) the Loan Agreement, dated December 30, 1998,
‘by and between CVI, CSP, the Affiliate Guarantors named therein and Wachovia Bank, National
Association, in each casé as such agreements may be amended, modified or supplemented from time

to time.

Retum.

"Preferred Sharing Ratio” shall mean a ratio equal to a fraction, the numerator of which

- .aé
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B is the number of Preferred Interests beld by a Preforred Member and the denominator which is the

& total mumber of Preferred Interests held by all of the Preferred Mcrnhcrs.
- "Pﬁncipﬂ I;urpcse" is defined in Section 3.2. |
“Proposed Issue" is defined in Section 14.5(a).
- "Proposed Purchaser” is defined in Section 14.3(a).

"Proposed Yransfer” is defined in Section 14.3(g).

"Prospectus” means a Demand Prospectos or a Shelf Prospectus.

"Put Closing” is defined in Section 14.10k),
"Put Notice" is defined in Section 14, 1(2). )

". “Put Payment" is defined in Section 14.1(h).
"Put .Prim_a" is defined in Section 14.1(a).

"Put Price Calculation” is defined in Section 14.1(g).

oat?
S

"Put Right" is defined in Section 14.1(a).

"Registrable Stock" means (i) the amount of Common Stock of an Operating Company

~ owned by the Company (including the beneficial ownership thereof) which represents the Holders'
aggregate percentage ownership interest (through their ownership of preferred and/or common
membership interests in the Compiany) in all Common Stock of an Operating Company owned by

' the Company from time to time, (ii) any Common Stock of the Company owned by the Holders upon
the conversion of the Company from a limited liability company to a stock corporation in accordance
with the provisions of Section 10.12 hercof, and (iii) any Common Stock of the Company, an
Operating Company issued or purchased upon exercise of the precmptive ar other purchase rights
ofthe Holders, (iv) any Common Stock of the Company, or any Operdting Compeny acquired by the
Holders after the date hereof {other than pursuant to clauses (i), (i) and (iii) above), and (V) any
Common Stock that may be issued or distributed in respect of the Common Stock referred to in
clauses (i) through (iv), ar any stock split, stock dividend, merger, sbare exchange, recapitalization

" or other distribution or similar event; provided, however, that amy Registrable Stock shall cease to
be Registrable Stock when (i) a registration statement covering such Registrable Stock bas been
declared effective and such' Registrable Stock has been disposed of pursvant to such effective
registration statement, or (if) such Registrable Stock is sold by a person in a transaction in which the

rights under the provisions of this Agreement are not assigned.

"Registration Expenses" is defined in Section 15.5.

16
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"Regi.sh‘aﬁon Request” is defined in Section 15.1(a). . . ‘

' %‘E?ﬁj |

"Registration Statement” means a Demand chlstranou Statement or a Shelf Registration
* Statement.

“Related Party” shall mean Abrams, his spouse, any of his descendsnts, or any Entity
directly or indirectly Controlling, Controiledt by-orunder direct or indirect commen Control with,
Abrams (other than the Company and the Operating Companies) or any Permitted Transferee of
Abrams pursuant. to Section 10.10.

" "Requesting Holdcrs" is defined in Section 15.1(a).

_ "Reserves” shall meen finds set aside or amounts allocated to reserves which shall be
maintained in amounts deemed sufficient by the Manager, for working capital and to pay taxes,
insurance, debt service or other costs or expenses incident to the ownership or operation of thn
Company‘s business.

"Resigning Member” is defined in Section 10.7(b).

" "Sale Percentage” is defined in Section 14.3(a). ,

"Scheduled Close" is defined in Section 14.3(b). - !

Nyt

"Second Closing Date" shall mean August 11; 1999.
"Secondary Requests” is defined in Saélio‘n 15.1(=a).

"Seenrities Act” shall mean the Securities and Exchange Act of 1933, as amended from
hmc~t0-t1rnc, and the rules and regulations promulgated thereunder.

© . "Securities Exchange Act" shall mean the Sccurities Exchange Act 0f 1934, as amended
from time to time, and the rules and regnlations promulgated thereunder.

MSelling Expenses” is defined in Section 1‘5.5.

“Seller” is defined in-Sgctign 10.2.

"Share Amount” is defined in Section 14.5(a).

"Shelf Prospectus" means the prospectus included in the Shelf Registration Statement,’
including any preliminary prospectus, and any amendment or supplement thereto, including any

supplement relating to the tenms of the offering of any portion of the Registrable Stock covered by
the Shelf Registration Statement, and in eaeh case including all material mwrporau:d by reference

)@% therein,
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% o "Shelf Reglstrntmn" shall mean a regmtratmn eﬂ‘ected by means of a Shelf Reglstmtwn
: Statement.

‘"Shelf Registration Request” is defined in Section 15.1(a).

"Shelf Registration Statement” shall mean a registration statement of the Company, CVI

or CSF (and any other entity required to be a registrant with respect to such registration statement

_ pursuant to the requirements of the Securities Act) that covers all of the Registrable Stock to be
offered on a delayed or continnous basis pursnant to Rule 415 under the Secarities Act, or any

similar rule that may be adopted by the SEC, and all amendents (including post-effective

armendments) to such registration statement, and all exhibits thereto and materials incorporated by
reference therein. ) :

"SAM Manager' shall mean the designated manager of Southern Advanced Materials,
L.L.C., who shall initially be Stephen L. Parr. - S

“Subsidiary”shall mean with respect to any Person, any corporation, Limited liability
conipany, p-artnemlup, joint venture, or similar entity, whether now existing or hereafter organized
or acquired,-in which such Pefson owns a direct or indirect equity interest, including beneficial
ovmership of the economie and other important benefits and burden, of ownership, even iflegal title
is not so held .

B

",—a:"r"; '

"Super-Mnjnﬁty Cousent" shall bave the meaning speciﬁedj in the Members Agreement.
“Third Closing Date" sh_ﬂIl mean February 21, 2001. -
“Transfer" is defined in Secfion 102(e). | . |
'Tr:}nsfer Noi;iee“_ is defined in Section 14.3(b).
"Iransferred Interﬁ.t" is defined in S@ﬁon_H.S! b).

"Treasury Regulations" shall include proposed, temporary and final regulations
promulgated wnder the Code, as such regulations may be amended from time to time,

"Unanimeus Consent” shall mean a vote or wriiten agreement of all Persons entitled fo vote
on the matter presented.

"Underwritten Distribution" is defined in Section 15.1(b). ' ' |
"Underwritten Distribution Request" is defined in Section 15.1(f).

“Unrecovered Additivnal Capital Contribation” shall mean, with respect to each Member
at any time, the excess, if any, of such Member's Additional Capital Contributions made pursuant

%

.f
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i
_7"% to Section 8.2 over the total amount of cash and the Gross As.set Value of any property dlstributcd
< to such Membcr pursoant fo Section 9.7(c){i) before such tlmc

"Ourecovered Preferced Capital Cnntn]mhon" slmll mean, with respectto each Preferred
Member at any time, the excess, if any, of such Member's Preferred Capital Confribution as the case
may be, over the total amount of cash and the Gross Asset Value of any property dlstn'buted to such

Member pursuant to Section 9.7(¢c)(ii) before such time. ——
"Warra.ut,Agreemcnt’_‘ shall have the meaning set forth in Scétion C of the Preamble.
"Wilful Misconduet” shall mean any of the following acts or omissions:

(a) . any #act or omission that constitutes fraud or gross negligence, intentional
misconduct or a knowing violation of law;

(b)  theft or embezzlement of money or property of the Company or any
Subsidiary; : ' ) '

. () conviction of a erime on or after the date of this Operating Agrecment, the
commission of which shall have resvlted in loss or injury to the property, operations,
financial or other intcrests of the Company or any Member other than the Member

‘ committing such act;

(d)  aknowing violation of any efthe material terms of this Operating Agreement; ;

(¢)  abreach by Abrams of the terms and conditions of the Abrams Employmeat
Agreements which continues and is not cured within the applicable cure period

"Withdrawal Event" shall occur upon the bankruptey or liquidation and/or termination of '
a Member, or the occurrence of any other event which terminates the coptinued membership of a
Memiber in the Company. ' '

"Wrongful Dissociation™ is defined in Section 10.7().

) 1.2  Accounting Terms. All accounting terms not specifically defined herein shall have
the meaningy penerally attributed to such terms under GAAP; provided, however, if GAAP should
change after the Closing Date and cither the Company, the Class A Cornmon Members ‘by majority
vote or the Preferred Members by Majority Consent shall object to the application’ of any such
change herein, then GAAP shall be applied on a basis consistent with the Company’s most recent
financial staternents for whichno objection was made, and the Company shall modify its financial
reporhng hereunder accordingly.
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2.1  Formation. CV Holdings, L.L.C. was organized on December22, 1998 ss a Delaware
limited liability company by the execution and delivery of the Certificate to the office of the

S Delaware Secretary of State in accordance with and pursuant to the Act.

22  Name. The name of the Company is CV Holdings, L.L.C.

2.3 Principal Place of Busiess. The principal place of business of the Company within
the State of Delaware is the same as that for its registered agent, as set forth in the Certificate, as
amended from time-to-time. The Company may lacate its places of business and registered office
at any other place or places as the Manager may deem advisable. Other company nfﬁces may be

located in such places as deemed necessary or desirable by the Manager.

2.4  Registered Office and Registered Agent. The Company's initial registered office and
the pame of its initial registexed agent shall be as set forth in the Cettificate. The registered office
and registered agent may be changed by the Manager by filing the address of the new registered
office and/or the name of the new registered agent with the Delaware Secretary of State pursuant to

the Act.”

B 2.5  Temn. Theterm of the Company is perpetual from the date of filing of the Certificate
N with the Secretary of State in Delaware, unless the Company is earlier dissolved in accordence with

either the provisions of this Operating Agresment or the Act.

ARTICLE 1.

BUSINESS OF COMPANY

3.1  General Purpose. The Company's purpose shall be to carry on any fawful business
PUrpose or actmty, including seeking to accomplish any lawful business whatsoever, or which shall
at any time appenr conducive to or expedient for the protection or benefit of the Company and its

assets.

3.2  Principal Purpose. Withont limiting Section 3.1 ﬂ1e principal purpose of the-
Company (the "Principal Purpose”) shall be to acquire, own, hold, and eventually dispose of the
Contrdbuted Shares, the CE Interests, and the proceeds therefrom, and to exercise all other powers
necessary to Or reasonably comnected therewith which may be legally exercised under the Act and
to engage in all activities necessary, customary, convenient, or incident to amy of the foregoing.
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4.1  Namesand Addresses, The names znd addresses of the Members are as set farth on
Exhibit (3, as such schedule may be amended from time to time to include the pames and addresses  *© =ee
of additional Members, including Permitied Transferees. Each Member has the obligation to noiify

the Company of any change in its'address.

472 Cnrﬁﬁcg;s. "'The Class A Common Inmrests,' Class B Common Interests, Class A
Preferred Interests, Class B Preferred Interests and Class C Preferred Interests will be evidenced by

certificates in substantially the forms attached ag Exhibit C.

ARTICLE V.

AI\J]ENDI\IENTS TO CERTIFICATE OR OPERATING AGREEMENT

51 Amendments o the g;ertiﬁgie. The Company may amend or restate its Certificate
at any time to add a new provision or to change or remove an existing provision, provided that the
Certificate as amended or restated contain only provisions that are required or permitted in the

7 e Cedificate at the dine of amend.meut or restatement.
i
52 A.mendmcgt to_the Operating Aggg ment

a.  This Operating Agresment may be amended or medified from time to time

only by written instrument,

- b The Members hereby consent to an amendment that modifies Exhlblt E and:
all other corresponding pro\nsmns o reflect. the transfer of Membership Iiterests to the
Company or a third party made in accordance with the terms of this Operating Agreement.

- ARTICLE V1.

. RIGHTS AND DUTIES OF MEMBERS

__g_h;;g_m_ghg. Subjectto the ranncnuns and limitatians sef forth in this Article VI,

each Class A Common Membershall be entitled to vote on any matter submitted to a vote of the
Members by the Manager. Fach Class A Common Member shall have the number of votes on a

mattér bafore the Members equal to the number of Class A Common Inferests next to such Member's

. name as set forth on Exhibit B Except as set forth herein (including, without limitation,
Sectign 6. ]Ol or a5 otherwise required by law, the Class B Common Members and the Prt:fen’cd '

-
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e Members shall not be entitled to vote on any matter which-other Members shall be entitled to vote

upon, and the Class B Common Interests and the Preferred Inferests shall not be inclnded in
determining the pumber of Membership Intevests voling ot entitled to vote on such maiters; provided:
thatthe Preferred Members that are parfies to the Members Agreement and theirrespective Permitted
Transferees shall hold the consent rights provided to them thereunder, whmh tghts donot constitute
"voting rights” for the purposes of this Agreement.

s,

62  Voting Matters,

a. Whenever any matter is required hereinder to be subinitted to & vote of the

.Common Members; such matter shall be considered approved or consenied 1o upon the

mcﬁpt of the consent of Common Members entitled to vote thereon holding at the time a

o majority of the Common Intevests then outstanding, in person or by proxy, at a meeting of
7 the Common Members or otherwise. Any Madager that is also a Common Member shall
. have the right to vote its Commcn Interests on the same terms as 4ll other Common

Members, :

b. - Notwithstanding any provision of this Operating Agreement {o the confrary,
.mo Member shall he required to mske any Additional Capital Contributions without the
wwritten consent of such Mzmber,

. 63 and Quart setings

a4,  ‘An annual meeting of Members shall be held on the 10th business day of

January of each calendar year, upless changed by the Manager. The Members at an anaual

meeting shall transact such business 23 may properly come before the meefing. The unnual t
mecting shall be held at such place as my be deaignated in the notice for such meeting.

b, Quarterly meetings of the Members shall be beld oa the 15th business day

* following the end of each fiscal guarter, unless changed by the Manager, The Members at

a quarterly meeting shall iransact such businessas may properly come before the meeting,
The quarterly meetings shall be held at such p!acc asmay be designated in the notice forsuch -

meeting. -

6.4 - Special Meetings. Subjecttothe notice n:qum:mcms inSection 6.6, special meetings
of tbe Members may be called by any Metmber.

6.5  Informal Action by Members. Aay action required by the Act or this Operating
Apreement {o be taken st a meeting of the Members or any other action which may be taken at a
meeting of ai} of the Members, may be taken without such a meeting with the written consent of the
Members entitled to vote thereon necessary | to carry out such sctions if a meefing were held, setting
forth the action so taken.

6.6  Motice gf Meetinps. The Company shall deliver written notice stating the place, date ‘

“
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and hour of the meeting, and in the case of a special meeting, the purpose or purposes for which the
meeting i8 called, not Iess than ten (10) and not more than sixty (60) days befere the date of any
meeting of Members (unless'Notice of such meeting is waived by all of the Mambers).

4

%‘\

. 6.7 No Lgsﬂ:ﬂlg fMembers. No Mem'ber shall be liable in its capacity as a Mcmhe.r for
the liabilities of the Comparny.
6.8  NoPExclusiv to Com

a. Subject to the obligations of Abrams as set forth in the Abrams Employment
Agreements, each Member may have other business interests and engage in activities in
addition to those relating to the operations of the Company. Except as specifically set forth
herein or as sct forth in any other agrezment between the Company and ariy Member; nothing
in this Operating Agreement shall be deemed to restrict in any way the rights ofany Member, -
. or any affiliate of any Member, to conduct any ather business or activity whatsoever, and the
Member shall not be accountable 1o the Company or to any other Member with respect to
that business or activity even if the business or activity competes with the Company's
business. Neither the Company nor any Member shall have any right, by virtue of this - :
Operating Agrecment, to share or participate in any other investments or activities of any i
- other Manager oxr Member. Each Member understands and acknowledges that the conduct
of the Company’s business may involve business dealings and undertakings with Members,
the Manager, and his affiliates. In any such event, those dealings and nndertakings shall be
s, ) .at arm's length and on commercially reasonable terms, and no Manager or officer shall use
? his office to obtain favorable treatment for or on behalf of themselves, their affiliates or
* others which would not otherwise be received in an arm's length transactiosn. .

b. The Preferred Members and Class B Common Members acknowledge that
Abramsis also the chairman of the hoard of directors and president of both CVIand CSPand -
a director of Capitol Europe, and agree that holding such positions now and in the future does
not cause any default under this Agreement nor do they change his fiduciary responsibility
to the Members hereunder. Tn addition, the Preferred Members acknowledge and agree that
any good, faith actions Abrams takes in the future in such other capacities will not change his
responsibilities as a Manager or Memberto the Membm hereunder or otherwise expose him

to damages with regard thereto.

6.9  Intentionally Omijtfed.

6.10 Conversion Rights. Each Class B Common Member shall be entitled to convert,at |
any time and from time to time, any or all of the nonvoting Class B Commen Interests hereunder into
the same number of voting Class B Common Interests. Upon such conversion, each Class B
Common Member shall be entitled to vote on any matter submitted to a vote ofthe Members by the
Manager. Each Class B Common Member shall have the number of votes on a matier before the
Members equal to the number of Class B Common Interests next to such Member's name as set forth

3
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% on Exhibit E. The Members hereby consent to take all steps and execute aIl documents necessary
& to reflect the creation of such voting rights.

ARYICLE VIL,
—_— MANAGER
71 Management.

i, The business and affairs of the Company shall be mauaged by its Manager,
The initial Magnager shall be’Abrems. The Manager shall direct, manage and control the
business of the Company subject to the terms, conditions end limitations set forth in this
Operating Agreement and the Members Agreement. Except for situations in which the
approval of the Members is expressly required by this Operating Agreement, the Members
Agreement or by nonwaivable provisions of the Act, if any, the Manager shall have full and
complete authority, power and discretion to mznage and control the business, affairs and
properties of the Company, to make all decisions regarding those mattersand to perform any
and all other acts or activities customary or incident to the management of the Company's
activities.
b, The Members hereby desiguate the Manager to execute documents on behalf
- T . of the Company as approved in accordance with the provisions of this Operating Agreement
# and the Members Apreement.
c. A Manager shall serve until:

G  the Members, by Majority Consent of the Members entitled to vote
thereop, select a successor Mansper;

(i) the Dissociation of such Manager pursuant to Secton 10.6 below;
(i) removal of such Manager pursuant to Section 7.1(c)(i} above; or
{1v) wsignation of such Manager pursuant to Section 7.5 below.

d. Any Manager thai serves alone shall have the right and power to appoint onz
more additicnal Managers to serve with such Manager. .

72 &uﬂmri;y of the Manager. Except as provided in this Operating Agreement or the
Members Apreement, all powers of the Corapany shall be exercised by the Manager. Decisions of
the Manager within the scope of its authority shall be binding upon the Company and each Member,
except as provided in this Agreement or the Members Agreement. The Manager shall have full,
exclusive, and complete discretion, power, and awthority, subject to any. other provisions of this .

.f N I’
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@ Operating Agreement and the Members Agreement, to manage, control, adrpimisier, and operate the
i business apd affairs of the Company, and to make all decisions affecting such business and affairs.,

73  NoAuthority of Members to Bind the Company. Only the Manager (and the officers

of the Company pursuant to authority granted by the Manager) shall have the authority to bind the
Company by executing documerds o otherwise. No Member other than the Manager shall take any
action as a Member to bind the Company, Any Member that violates this provision shall fully - ——
indemuify the Company and the other Members for all damages and costs that directly or indirectly

arise from such actions.

74  Removalofa Managg; The removal of a Manager pursuant fo Section 7. 1(e)(1) wha
isalso a Member shall not affect his rights as a Member and shall not constitute 2 withdrawal of such

Member.

. 7.5  Resippation. A Managermay resign atanytime by giving Notice to the Members and
any other Managers. The resignation of any Mapagers shall take effect upon receipt of Notice
thereof or at such later date specified in such Notice; and, wnless otherwise specified therein, the
acoepiance of such resignation shall not be necessary to make it effective. The resignation of a
Manager wha is alse 2 Member shall not affect his rights ag a Member and shall not constitute a

withdrawal of such Member.
- 7.6 uc fo Ab
e,
A a If Abrams dies or becomes peomanently disabled while still the sole Manager,

Robert Dorfman ghail become the Manager, If Dorfinan dies or becomes permanenily
disabled before becoming the Manager, Abrams shall name a successor to Dorfinan within
60 days of Dorfinan’s death or permanent disability, and such successor shall, in Abrams’
sole reasonable judgment, have skills and capabilities necessary to fulfill the responsibilitics.
I a successor is not so named and approved before Abrams’ death or permanent disability,
the executor named under Abrams” will (or other applicable estate plan docurnents) shall so
serve. If Dorfinan dies ar becomes permanently disabled after he assumes the position of
Manager, but before the liguidation contemplated in Section 7.6(b) is completed, his
successor shall be an investment banking firm selected by the executorin its sole reasonable
Jjudgment; provided however, that the executor shall make such selection within thirty (30)
days of the death or permanent disability of Dorfian, and the investment banking firm
selected shall be a "bulge bracket” or better firm of nationa] standing and repute. As
Manager, Dorfman shall recejve compensation equal to $1,000 per day, reduced by any
amounts he receives from the Operating Companies, up to a maximum ageregate hmount of
$250,000 per year from the Company aod the Operating Companies, - .

. Upon Abmam's death or permanent disability (and moiwithstanding the
appointment of B suceessor Manager pursuant to Section 7.6(¢) or otherwise), the Company
shall begin to liquidate its operations, and in furthersnce thereof, shall begin an arderly
liquidation ofthe Operating Companies and/or the business and operations they control, with .
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the intention of entering into an agreement for the disposition of such business and
operations (in whatever form) within one year of the death or permanent disability of
Abrams; provided however that in the eveat such agreement is not entered into within fifteen
(15) months of the death or petmanent disability of Abrams, the Preferred Members acting
by Majority Consent shall have the right to appoint an investment banking firm, which firm
shall be a "bulge bracket" or better firm of national standing aud repute, to complete the
orderiy liquidmion of the Operating Companies.

c.' Upon Abrams resignation under Section 7.5, a successor Manager shall be
appointed pursuant to Section 7.1(c). If Abrams is removed as the Manager pursuant to
Section 7.1{c)(1) or otherwise, the successor Manager shall be selcctcd by Majority Consent.

7.7  BankAccounts. The Manager may from time to time open bank accounts in the name
of the Company, with such signatories as designated by the Manager. As of the date hereof, the

Manager hereby designates Abrams as signatary for such accounts.

_ 7.8  Chajrman and Officers. The Manager may appoint officers of the Company inits sole
discretion, which may include any positions it determines, each of which will have the powers
typically associated with such position, although in no event will such powers ¢xceed those of the
Manager. Any number of offices may be held by the same person. The Manager may choose such .
otheér officers and agents as it shall deem necessary who shall hold their offices for such terms and
shall exercise such Powers and perform such duties as shall be determined from time to time by the
Manager.

1.9 _Conﬂicts of Intexest.

a. . Exceptas specifically set forth herein or as set forth in any other agreement
between the Company and any Member, nothing in this Opemting Agreement shall be
deemed to resirict in any way the rights of any Member, or any affiliate of any Member, to
conduct any other business or activity whatsoever, and the Member shall not be accountable
to the Company or to any other Member with respect to that business or activity even if the
‘business or activity competes with the Company's business. Neither the Company nor any
Member shall have any right, by virtue of this Operating Agreement, to share or participate
in any other investments or activities of any other Manager or Member. Each Member

~ ‘understands and acknowledges that the condnct of the Company’s business may invotve

~ business dealings and undertakings with Members, the Manager, and his affiliates. In any
such event, thase dealings and undertakings shall be at arm's length and on commercially
reasonable teoms, and no Manager or officer shail use his office to obtain favorable treatment
for or on behalf of themselves, their affiliates or others which would not otherwise be
received in an arm’s length transaction,

b. The: Preferred Members and Class B Common Mcmbers hereby acknowledge
that they have consented and do hereby conseat to:
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2 ()  the lease of certain testing equipment from CV Leasing, LL.C., an |
& ' entity wholly owned by Abrams, to CVY which equipozent was in tum

leased to customers of CVI; and" '

(i)  the legal ownership of the CE Inferests by Abrams so long as the
equitable ownerghip and the economic benefits therefrom inure solely
to the benefit of the Company or the Operating Companies and
Abrams otherwise cumphai with the Nominee Agreemcnt in all
respects,

c.  ThePreferred Members and Class B Common Members acknowledge that,
in addiiion to being the Manager, Abrams is also the chairman of the board of directors and
president of CSP and CVI and is a Director of Capital Furope, and agree that holding such
positions now and in the future does not cause any default under this Agreement nor do they
change his fiduciary responsibility to the Mermbers hereunder. In addition, the Preferred
Members and Class B Common Mermbers acknowledge and agree that any good faith actions
Abrams takes in the future in such other capacities will not change his responsibilities to the
Members as a-Manager or Member herennder or otherwise expose him to damages with |
regard thereto; :

7.10  Standard of Care.

Aok ‘e The Manager shall perform his duties as Manager, and take all actions as
ks ' Managez, in good faith ;and in accordance with the fidueiary duties that a member of'a boerd
of directors would have to stockholders and a corporation under the Delaware General

Cormporation Law.

b. In discharging his duties, the Manager shall be ﬁﬂly pmtected from liability
forrelying in good faith upon the records required to be maintained under Article IX or upon
such infoonation, opinions, reports or statements by any of the Members, or agents, or by any
other Person, as 1o matters the Manager reasonably believes are within such other Person's
professional or expert competence and who has been selected with reasonable care by aron
behalf o fthe Company, including information, opinions, reports or statements asto the value
and amount of the asseis, liabilitles, profits’ or losses of the Company or any other facts
‘pertinent to the existence a.nd amournt of assets from which distributions to Members m:lght
properly be paid.

ARTICLE VIIL

CONTRIBUTIONS TO THE COMPANY AND CAPITAL ACCOUNTS

81  Members' Capital Coutrjbutions. The Members have made or shall make (es
appropriate) the following Capital Contributions:
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a- °  As of the Initial Closing Date, Abrams contributed One Hundred Dollars
($100.00), the CSP Contributed Shares (which the Members at that time agreed had 2 Gross
Asset Value of $470,000 as of such date) and the CVI Contributed Shares (which the
Members at that time agreed had a Gross Asset Value of $14.1 niillion as of such date) in
return for 82,680 Class A Common I.uterests

b. As of the Initial Closing Dam, Wachovia contnhuted Four Million Five
Hundred Thousand Dollars ($4,500,000,00) in return for 7,200 Class A Preferred Interests;

c.  As of the Initial Closing Date, BNYCC contributed Thrée Million Dollars
(83,000,00.00) in return for 4,800 Class A Preferred Interests;

d  As of the Initial Closing Date, Wachovia contributed its Warrants and
Warrant Agreement (which the Members at that ime agreed had a Gross Asset Value of
*$465,000 as of such date) in retum for 2,766 Class B Common Interests;

E. As of the Initial Closing Date, BN'YCC contributed its Warrants and Warrant |
Apreement (which the Members at that time agreed had a Gross Asset Value 0o£$310,000 as
of such date) inreturn for 2,554'Class B Common Interests;

) £ As of the Second. Closing Date, the MassMutual Investors contributed
Te $7,500,000 in return for 10,733 Class B Preferred Interests which are appnrhnnod Among
them in accordance with Exhibit E;

g. . Asofthe Second Closing Date, Wachovia contributed $942,412 in return for
1,347 Class B Preferred Interests;

b. As of the Second Closing Date, BNYCC contributed $628,751 in return for
902 Class B Preferred Interests; ' .

I As of the Third Closing Date, Smart Plastics contributed $5,300,000 in return
for 4,634 Class C P.rf:ﬁtrred Imterests; and . .

- i Contemwranenusl}! with the execution and delivery of this Operating
Agreement, Sputhern Advenced Materials contributed $10,000,000 in the form of at least
Fight Million Dollars (38,000,000) in cash and the Note, in return for 8 883 Class C
Prefenred Interests, :

82  Additions! Contributions. No Member shall be required to make Capital
Contributions other than those set forth in Section 8.1 ("Additional Capitsl Contributions"), If
any Member consents to make an Additional Capital Contribution, such Member shall be entitled
to priority distributions in respect of such Additional Capital Contribution under Section 9.7(c)(i)
_ hereof, but such Member's Percentage Interest will not be adjusted. ‘
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83  Capital Accounts.

a A separate Capital Account will be majntained for each Member. :
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b, The Capital Accounts are to be maintained in accordance with Treasury
Regulations Section 1.704-1(6)(2)(@v), and are intended to coraply with the requirements of -
'Code Seclion 704(b) and the Treasury Regulations promulgated thereunder. If the Manager
determines that the manner in which Capital Accounts are to be maintained pursuant to the
preceding provisions of this Section 8.3 should be modified in order to comply with Code
Section 704(b) and the Treasury Regulations, then notwithstanding anything to the contrary
contained in the preceding provisions of this Section 8.3, the method in which Capital

. Accounts are maintaived shall be so modified:

) ¢.  NoMember shall haye any obligation (or other form of liability) to restore all -
or any portion of a deficit balance in such Member's Caplta.l Account following liquidation

or at any earlier date,

84 . Withdrayal of Members' Coptiibutions fo Capital. No Member shall be entitled o
intexest on its Capital Contribution or to a return of its Capital Contribution but shall be entitled anly

to distributions or other forms of paymenls pursuant to Sectiops 9.7, 9.8, 13.2, 13.3. 141, 14.2

andfor 14.6.

—_—
e

8.5 Certain Consents. Abrams, Wachovia, BNY the MassMutual Investors and Smart

Plastics as the only Members of the Company immediately prior to the date hereof, hereby:

® consent to the admission of Southem Advanced Materials as a Member in
connection with the contributions described in Section 8.1() and the i issuance of 8,883 Class

C Preferred Interests in connection therewith; and

(ii)  agree that the Class C Prefetred Interests were not issued to Southernm

Advam:ed Matesials for less than Fair Market Value.

8.6  Capital Account Balances. The bal.mce of each Member's Capital Account as of

December 31, 1999, is specﬁed on E._'!Lﬂ;]_.[
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ARTICLE IX.

¥

ALLOCATIONS, INCOME TAX, DISTRIBUTIONS,

ELECTIONS AND REPORTS
. 9.1 Allocation of Net Profits. After giving effect to the special allocations set forthin
Sections 9.3 and 9.4, Net Profits for any taxable year shall be allocated to the Members Ti e

following manmner:

a first, to the extent that Net Losses have been allocated pursuantto Section 9.2
{=2)(GD). (i), or (iv) for prior taxable years, Net Profits shall be allocated first to offset any Net
Losses previously allocated pursuant to Section 9.2(a)(jv), then to offset any Net Losses
previously allocated pursuant to Section 9.2(a)(iii), and thew to offset any Net Losses
previousty allocated pursuant to Section 9.2(2)(i) (in each case, pro rataamong the Members
in proportion to their respective shares of the Net Losses being offset); and

b. thereafler, to the Preferred Members, pro rats to the extent of and in the same

ratio as distribotions fo the Preferred Members under Section 9.7(¢)(ii), including the

Class C Preferred Return , if any, with any remaining amount to the holders of the Comrmon
Interests in proportion to the number of Common Interests each holds.

92 Allocations of Net Losses,

! _ a Afier giving effect to the special allocations set forth in Sections 9.3 and 9.4,
Net Losses for any taxable year shall be allocated to the Members in the following manner:

(I}  first, to the extent that Net Profite have been allocated pursuant to
Section 8.1(b) for prior taxable years, and bave not previously been
offset by allocations under this Section 9.2(a)(i), Net Losses shall be
allocated . {o offSet such previously allocsted Net Profits (pro rata
among the Members in proportion to their respective shares of fhe
Net Pmﬁts being offset);

(ii)  mext, to the Common Members to the extent of and in proportion to
the amount of their respective Capital Confributions made pursuant
0 Section 8.1{a). (d) or (e) that have not previously been offset by

- allocations under this Section 9.2(a)(ii);

(i) next, to the Prefierred Members to the extent of and in proportion to
the amount of their respective Preferred Capital Contributions that
have not previonsly been offset by allocations under this Section

9.2(a)(uif); and
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7 : (iv) thereafter, to the Members in proportion to their respective
- _ Percentage Interests.

b.  The Net Losses allocated pursuant to Section 9.2(a) hereof shall not exceed

" the maximum amount of Net Losses that can be so allocated withont causing any Member

to have a Deficit Capital Account at the erd of such year. All Net Losses in excess of the

“fimitations set forth in this Section 9.2(b) shall be allocated to the other Members in

proportion to their respective Percentage Interests. In the event one or more, but not all, of

the Members wonld have Deficit Capital Accounnts asa consequence of an allocafion of Net

Losses pursuant to Section 9.2(a) hercof, the limitation set forth in this Section 9.2(b) shali

be applied on a Member by Member basis so as to allocate the maximum permissible Net
Losses to each Member under Section 1.704-1(b)(2)(E)(d) of the Treasury Regulations.

93 Sgecial Allgcations. The following special al]ocati;)ns will be made in the following
order and priority before allocations of Net Profits and Net Losses: :

a, Minimum Gain Chargeback. If there is a net decrease in “partnership
minimum gain" (as tbat term is defined in Sections 1.704-2(b)(2) end 1.704-2(d) of the
Regulations) during any taxable year or other period for which allocations are made, each
Member will, to the extent required by Section 1.704-2(f) of the Regulations, be specially
allocated items of Company income and gain for such period (and, to the extent required by
Section 1.704-2()(2)(iii) of the Regulations, subsequent periods) in an armount equal to that
N Member's share of the net decrease in partnership minimum gain. Allocations pursuant to
’ the previous sentence shall be made in accordance with Section 1.704-2(£)(6) and (G)(2) of
the Regulations. This Section 9.3{a) is intended to comply with the minimum gain
chargeback requirement in Section 1.704-2(f) of the Regulations and shall be interpreted
consistently therewith. :

b. Partner Minimum Gain Chargeback. If there is a net decrease in "partner
nonreconrse debt minimum gain® (as that term is defined in Sections 1.704-2(1)(2) and (3)-
of the Regulations) during any taxable year or otherperiod for which alloestions are made,
each Member who has a share of that partner nontecourse debt minimum gain as of the
beginning of the period shall, to the extent required by Section 1.704-2(i)(4) of the
Regulations, be specially allecated iterns of Company income and gain for that period (and,
if necessary, subsequent periods) irf an amount equal to that Member's share of the net
decrease in partner nonrecourse debt minimum geain. Allocations pursuant to the previous
sentence shall be made in accordance with Section 1.704-2()(4) and GX2) of the
Repulations. This Section 9.3(b) is intended to cornply with the requirement in
Section 1.704-2(i)(4) of the Regulations and shall be interpreted consistently therewith.

c. Qualified Income Offset. A Memher who unexpectedly receives any
‘adjustment, allocation or distribution described in Regulations
Sections 1.704-1(b)(2)(I1)(d)(4), (5) or (6) will be specially allocated iterns of Company
income and gain in an amount and manner sufficient fo eliminate, to the extent required by
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‘%‘1 ' - the Regulations, the Deficit Capital Account’ of such Member as quickly as possible, : : 1
' provided that an allocation pursuant to this Section 9.3(¢) shall be made only if and to the . , :

extent that such Member would have a Deficit Capital Account after all other allocations
provided for in this Article IX have been tentatively made as if this Section 9.3(c} were ot
in this Agreement,

»ood, Nonreconrse Deductions. Notwithstanding anything to the contrary in this
Agreement "nonrecourse deductions” (as that term is defined in Section 1.704-2(b)(1)) for
any taxable year or other period for which allocations are made will be allocated among the
Members in proportion to their Percentage Interests.

e ' jons. Notwithstanding anything to the cc;u::mry
in this Agreemcnt, any "pan::er non-recourse deductions” (as the same is defined in
Secrions 1,704-2(1)(1) and 1.704-2(i}(2)) for any taxable year or other period for which
allocations are made will be allocated 1o the Member who bears the economic dsk of loss
with respect o the partner nonrecourse debt to which the partaer nonrecourse deductions are . H
attributable in accordance with chulatmns Section 1.704-2(1). . : i

f Code Section 754 Adjustments. To the extent an adjustment tD the a@usu:d
tax basis of any Company asset under Code Sections 734(h) or 743(b) is required to be taken
into accouat in detérmining Capital Accounts . under Regulations
Section 1.704-1(b}2)(v){m), the amount of the adjustment to the Capital Accounts will be i

o treated as an item of gain (if the adjustment increases the basis of the asset) or loss (if the :
F adjustment decreases the basis), and the gain or loss will be specially allocated to the
Members in a manner consistent with the manner in which their Capital Accounts are
required to be adjusted under Regulations Section 1.704-1(b)(2(iv)(m).

9.4  Curative Allocations. The allocations set forth in Section 9:2(b) and Section 9.3
hereof (the "Regulatory Allocations”) are intended to comply with certain requirements of the
Treasury Regulations, It is the intent of the Members that, to the extent possible, all Regulatory
Allocations that are made be offset either with other Regulatory Allocations or with special
allocations puisuant to this Section 9.4. Therefore, notwithstanding any other provision of this
Article IX (other than the chulatory Alocations), the Manager shall make such offsetting special
allocations in whatever manner it, in consultation with the Company's accountants, détermines are
appropriate so that, after such offsetting allocations are made, each Member's Capital Account
balance is, to the extcntposmblc, equal to the Capital Account balance such Member would have had
if the Regulatory Allocations were not part of this Agreement and all Company items were allocated
pursuant to Sections 9.1 and 9.2(8). In exercising its discretion under this Section 9.4, the Manager,
in consultaiion with the Company's accountants, shall take into account futme Regulatory i
Allocations under Sections 9.3(a) and 9.3(b) that, although not yet made, are likely to offset other |
Regulatory Allocations previously made under Section 9.3(d) and 9.3(¢).. . i

9.5 Other Allocation Rules.
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Y For purposes of determining the Net Pmﬁts, Net Losses, or any other items

allocable to any period, Net Profits, Net Losses, and any such other items shall be determined

on & daily, monthly, ar other basis, as determined by the Manager using any pGImISSlb]e
method under Code Section 706 and the R.cgulahous thereunder.

b. The Members are aware of the income tax consequences of the allocations
made by this Articlé T und bereby agree to be bound by the provisions of this Article IX in
reporting their shares of Company income and loss for income tax purposes.

c. Solely for purposes of detcunmlng a Member's pmpumonate share of the

"excess pomrecourse labilities" of the Company within the meamng of Repulations

Section 1.752-3(a)(3), the Members' interests in Company prnﬁts are in pmplmlon to their
Percentage Interests,

9.6  Tax Allocations: Code Section 704(c). In accordance with Code Section 704(c) and
the Rn.gulanons thereunder, income, gain, loss, and deduction with respect fo any property
contributed to the capital of the Company shall, solely for tax purposes, be allocated among the
Members so as to take account of any varistion between the adjusted basis of such property to the
Company for federal income tax purposes and its initial Gross Asset Value,

In the event the Gross Asset Value of any Partnership agset is adjusted pursuant to paragraph
(b) of the definition of Gross Asset Value, subsequent allocations of income, gain, loss, and
deduction with respect to such asset shall take account of any variafion between the adjusted basis
of such asset for federal income tax purposes and its Gross Asset Value in the same manner as under
Code Section 704(c) and the Regulations thereunder.

Any clections or other decisions relating to such allocations shall be made by the Manager
in any manuer that reasocably reflects the purpose and intention of this Agreement. Allocations
pursuant to this Section 9.6 are solely for purposes of federal, state, and local taxes and shall not
affect, or in any way be taken into account in computing, any Member's Capital Account or share
of Net Profits, Net Losses, other items, or distributions pursuant to any provision of this Agreement.

9.7 Distributions.

a. The Company shall make po distribution in a form other than cash or
Marketable Securities except with Majority Consent. In connection with any distribution
hereunder, each Member shall be entitled to receive the same form of distribution as each .
other Member,

b. Notwithgtanding any other provisions hereof, cunte:mporanenusiy with the
execution and delivery of the Original Operating Agreement, the Company distributed to
Abrams Seven Million Dollars ($7,000,000.00) in cash, which distribution did not and shall
not affect his Percentage Interest or otherwise affect his rights to receive distributions
pursuant to Section 9.7(c). The Members acknowledge that the contribution by Abrams
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pursnant to Section 8,1(a) and the distribution referred to in this Section 9.7(b) resulted in _ .
apartial sale of the contributed property for federal income tax purposes pursuant to Section | ' :
1.707 of the: TxeasuryR.egulnhons. :

¢ Distibutable Cash and Marketable Securifies will be distributed within 15
days after the end of each calendar qunrte.r in the follumng order of priority:

@) First, to' the Members that have made Additional Capital
Contributions under Section 8.2 in proportion to and to the extent of
" their respective Unrecovered Additional Capital anrnbutmns

(i)  Next, to the Preferred Members in proportion to and to the extent of
their respective Unrecovered Preferred Gapital Contributions; and

(fii)  Finally, subjectto Sections 9.7(d) and 13.3, among the Members, pro
rata based on their respective Percentage Interests on the date of the
distribution; provided, however, if the Class C Preferred Members
become entitled to a distribution of the Class C Preferred Return, if
any, upon dissolution of the Company, the amount distributed to the
Class C Preferred Members pursnant to this Section 8.7(c)(iii) shall
be increased by the amount of such Class C Preferred Retuin, and the
amount distributed to the bolders of the Common Interests pursuant

- : to this Section 9.7(e)(iii) shall be correspondingly reduced with such

- reduction borne by the holders of the Common Interests in proportion
' to the number of Common Interests each holds.

. d. [#, at the time of any distdbution made before the final quidating distribution
pursuant to Section 13.2, the Minimum IRR Shertfall Amount is greater than zero, the
Compaay shall retain out of the amounis otherwise distributable to the holders of Common

“Interests pursuant t0 Sections 9.7(¢)(i1) an amount equal 1o the aggregate Miniroum IRR
Shortfall Amount payable to all Preferred Members at such time, provided that the aggregate
amount retained pursuant to this Section 8.7(d) shall not exceed $19,600,000. All amounts
50 retained shall be placed in an interest-bearing escrow account and shall be maintained by

the Company and dlstdbutad upon the' liquidation of the Company as provided in

Section 13,3. :

9.8 Tax_Advances.

a. If at any time Abrams has an Excess Tax Amount, then all Distributable Cash
otherwise distributable pursumat fo Section 9.7(¢) shall be distributed to Abrams to the extent
necessary to eliminate such Excess Tax Amouat. All distributions made pursuant to this
Section 9.8 are intended to be, in effect, advances against subsequent distributions (if any)
to which Abrams otherwise would be entitled in accordance with Section 9.7(c).
Accordingly, if the Company makes any distribution pursuant to this Section 9.8, the amount !
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'% of all subsequent distributions that otherwise would be made to Abrams in accordance with
Section 9.7(c) shall not be made to Abrams (such amounis haviog already been considered
distributed by virtue of this Section 9.8) until the total amounts actually distributed to

Abrams pursuant to Section 9. 7(c)(jii) and this Section 9.8 no longer exceed the amounis that |
would have been distributed to Abrams pursuant to Section 9.7(c)(iii) had this Section 9.8 _‘
not been included in this Operating Agreement. As used above, "Excess Tax Amount” ¢
means, as of any relevant date, an amount equal to (i) thepreédoet of (A) the highest - |
combined federa), state, and local incame tax rate applicable to individuals resident in New e '
York city {or such other place in which Abrams shall then reside) at the relevant time with

respect to the type of income involved (taking into account that state and local income taxes

are deducted in determining federal tax income) multiplied by (B) the excess, if any, of the

cumulative amount of taxable income and gain ovér the curnulative amount of taxable loss

and deduction recngnized by Abrams on account of any provision of this Agreement for

federal incomne tax purposes pursuart to this Agreement prior to such date minus (ii) the

cumulative amount of money distributed to Abrams prior to such date pursuant to Sections

9.7(c) or 9.8(a). Ifthe Company is dissolved and its affairs are to be wound up pursuant to

Section 13.2, or if the Company otherwise disposes of substantially all of its assets, Abrams

(or his successor in interest) shall contribute to the Company an amouat equal to the excess,

if any, of (A) the total amounts actually distributed to Abrans pursuant to Section 9,7(e)(iii)

and this Sectipn 9.8 prior to such date gver (B) the total amounts that would have been

distributed to Abrams pursuant to Section 9.7(c){iii} prior to such date had this Section 9.8

not been included in this Operating Agreement.

e _ b.  If at any time a Preferred Member has a Prefemred Mermber Excess Tax
Amount, then all Distributable Cash otherwise distributable pursnant to Sectien 9.7(c)(ii{)
shall be distributed to the Preferred Member to the extent necessary to eliminate such
Preferred Member Excess Tex Amount. All distributions made pursuant to this Section 9.8
are intended to be, in effect, advances agaimst subseguent distributions (if any) to which such
Preferred Member atherwise would be entitled in accordance with Section 9.7(c)(iii),
Accordingly, if the Company makes any distribution pursuant to this Section 9.8, the amoumnt
of all subsequent distributions that otherwise would be made to the applicable Preferred
Member in aceordance with Section 9.7(c)(iii) shall not be made to such Preferred Member
(such amounts having already been considered distributed by virtue of this Section 9.8) until

,the total amounts actually distributed to such Prefecred Member pursuant to Section
9.7(c)(iii) and this Section 9.8 no longer exceed the amounts that would bave beea
distributed to such Preferred Member pursuant to Section 9. 7(e)(iil) had this Section 9.8 not
been included in this Operating Agreement: As used above, "Preferred Member Excess
Tax Amount" means, as of any relevant date, an amount equal to (i) the product of (A) the -
highest combined federn], state, and local income tax rate applicable to individuals resident
inNew York, Boston, Atlanta, Memphis or Chicago, depending on which Preferred Member
has the Preferred Member Excess Tax Amount, at the relevant time with respect to the type
of income involved (taking into account that state and local income taxes are deducted in
determining federal tax income) multiplied by (B) the excess, if any, of the cumulative
amount oftaxable income and gain over the cumulative amount of taxable loss and deduction
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recogaized by such Prefeired Member on account of any pravision of this Agreement for
federal income tax purposes pursuant to this Agresment prior to such date minus (3i) the
cumulative amount of maney distribuied to such Preferred Member prior to such date
pursuant ta Sections 9.7(¢)(iii) or 3.8(b).

¢. The amounts owed under §cctigns 9.8(a) and 9.8(b) are equal in priority and
are to be apportioned among the Members pro rata based on the amount owed.

d.  H, asaresult of an andit by any taxing authority or en amendment 10 a tax
return for a priog year there Is an Excess Tax Amount or 2 Preferred Member Exeess Tax
- Amount, the Company shall make such payments under Section 9.8 as may be necessary to
reduce such Excess Tax Amount or Preferred Member's Excess Tax Amount to Zero as seon -
as possible. In addition, both the Excess Tax Amount and Preferred Member Excess Tax
. Amount shall inciude any interest and penalties whxch arise 2 a result of an of audit lhc
Compan:fs tax retumns. -

) 9.9  Limitation Upon Distﬁﬁuﬁons. Ma djstribuﬁuu shall be made if itis in violation of
the Act.

910 LoansToCompany. Nothingin this Operating A preement shall prevent any Member
from making loans to the Company by agreement with the Company, with the terms approved by

_ the Manager, and subject to the limitations set forth in Sections 7.2 and 7.9(a) hexcof,

9.11  Accounting Period. The Company’s accounting perod shall be the calendar year.

0.12  Records. Audiis and Reports. The Company shall maintain records and accounts of
the operations and expenditures of the Company, which shall be available 1o any Mewmber for
inspection upon reasonable notice. At s minisnum, the Company shall keep at its principal place of
business the following records:

a A curvent list of the full name and last known address of each Member.

b.  Acopyofthe Certificate and all araendments thereto, together with executed
copies of aay powers of attorney pursuant to which any amendment hes been executed;

e Copies of the Company's federal, state, a.nd local income tax retums and
reports, if any, Tor the seven most recent years;'

d. Copies of the Company's currently effective written Operating Agreement,
. and copies of any financial staterents of the Company for the seven most recent years;

9,13 Returns and Other Elections. The Manager shall cause the preparation and timely

filing of all tax returns required to be filed by the Company pursuant to the Code and all other tax
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returns deemed necessary and required in each jixisdiction in which the Company does buéinesS,
which shall be available to any Member for inspection upon reasonable notice.

- 9.14 TaxMatters Partner. Abrams is designated asthe "Tax Matterx Partner" (as defined
in Code Section 6231), and is authorized and reguired to represent the Company (at the Company’s.
expense) in connection with all examinations of the Company's affairs by tax authonties, including,
without limitation, administrative and judicizl proceedings, and to expend Company funds for =~ ~~—__
professional services and costs associated therewith. The Members agree to cooperate with each
other and to do or refrain from doing any and all things reasonably required to conduct such
proceedings. The Tax Matters Partner shall take reasonable action 1o cause each other Member to
be treated as a "notice partner” within the meaning of Section 6231(a)(9) of the Code. Each other
Megmber shall be given at least five (5) business days advance notice from the Tax Matters Partner - ;
of the time and place of, and shall have the right to participate in, (i) any material aspect of any
administrative proceeding relating to the termination of partnership items at the Company level and
{ii) any material discussions with the Internal Revenne Service reldting to the interpretation of this
Operating Agreement. The Tax Matters Partner shall not irgitiaté any action or proceeding in any
court, extend any statuie of limitation, or take any othér action contemplated by Sections 6222
through 6232 Code that would legally bind any Member or the Company. The Tax Matters Partner
shall from time to time upon request of any other Member confer, and cause the Company's tax
attorneys and accountants to confer with such other Member and its attomeys and accountants on
any matters rclating to any Company t2x retumn or tax election,

-"?f':!"

ARTICLE X.
TRANSFERABILITY

10.1 General.

a Subject only to the reasonable reguirements imposed by the Manager to
. prevent violations of the federal and state securities laws and any other limitations lmposed i
under Articles X and XXV, each Member shall have the right, without the coosent of the - ;
Manager, the Members or otherwise, 10 Transfer (as defined in Section 10,2(e)) all or part  °
_of its Membership Interests to any Person.

b. As of the Closing Date, the Members hereby consent 1o the pledge by
Sauthem Advanced Materials of 1,777 of their Class C Preferred Membership Interests in
connection with its Capital Contribution as set forth in the Current Contribution Agreement.

102 Limitations on sfers: Right of First Offer. No Class B Common Member or
Preferred Member may transfer all ér any portion of its Membership Interests (the "Offered
Interest") (other than to an Affiljate or as provided in Section 10.2(f)), whether by operation of law
or ptherwise, unless such Member (the "Seller™) first offers to sell the Offered Interest to the non-
transferring Members pursuant to the terms of this Section 10.2. . ’
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a Limitation on Transfers. Mo Transfer may be made under this Section 10.2
unless the Seller first o ffers the pon-transferring Members the rght to purchase the Offered
Interest. The Seller shall provide a written notice (the “Offer Nutice") to each of the nou-
transferting Members (j) stating that Seller intends {0 Transfer the Offered Interest, and (i)
sefting forth the number of Membership Interests that Seller intends to Transfer. Each of the
nop-trabsfeing Members shall have ten (10) business days from the date of receipt of such
notice (the "Notice Period") to make an offer to purchase its pro rata portion (based on its
percentage of the Membership Interests owned by the non-transferring Members) of the
Offered Interest., If a noa-iransferring Member declines to purchase its pro rata portion of

_the Offered Interest, then the other non-transferring Members shall have the right to purchase
such Member's portion of the Offered Interest. A failure by a non-trapsferring Member to
respond in writing to the Seller prior to the end of the Notice Perod shall be deemed to be
a rejection by the non-transferring Member of the offer to purchase the Offered Interest.
Each non-fransferring Member that desires to purchase all or part of the Offered Interest
(each, a "Propesed Purchaser") shall deliver a written offer (the "Purchase Offer”) {o the

) Seller prior to the end of the Notice Period setting forth (x) its offer to purchase the Offered

' Tntevest, (y) the offered cash purchase price (the "Offer Price"), and (z) other material terms

and conditions to its purchase of the Offered Interest. The Purchase Offer shall be signed by
the Proposed Porchaser and shall be imevocable for a period ending no sooner than the

Business Day following the cod of the era to Sell Period (as daﬁncd in Section 10.2{c)) (the

"Offer Period").

4 b. Acceptance of Purchase Offer; Closing of Purchase. Seller may z;ccept or
wject the Purchase Offer as to all bot not less than all of the Offered Interest at any time

during the Offer Period by delivering written notice to the Proposed Purchaser(s) prior to the
end of the Offer Period. If Sefler accepts the Purchase Offer in accordance with the previous
sentence, the closing of any purchase pursuaat to this Section 10.2 shall be held at the
principal office of the Company at 10:00 a.m. (local time at the place of closing) on the first
Business Day on or after the 15th day following the end of the Offer Peried or at such bther
date, time and place as the parties may agree. At the closing, the Proposed Purchaser(s) shall
pay to Seller, in cash or other imrnediately available funds, the Offer Prce for the Offered
Interest, and Seller shall deliver to the Proposed Purchaser(s) good title, free and clear of any
Jliens, claims, encmnbrances, secwrity inferests or aptions to the Offered Interest thus
purchased, At such closiug, the parties shall execute such documents and instruments of
conveyance as may be pecessary or appropriate to effectuate the transactions comtemplated
hereby, including the Transfer of the Offered Interest to the Proposed Purchaser(s). Each
Member and the Company shall bear its own costs of such Transfer and closmg_ including
attorneys' fees and Aling fees. :

c. Sale If Purchase Offer is Rejected. I the Purchase Offer is not accepted in
the manner herein above pmv:ded, or the Proposed Purchaser(s) fail to close the purchase
on the closing date specified in Section 10.2(b) above, then in either such event, but subject
to the last senfence of this Section 10.2(c) and subject to Section 10. 2@1, the Seller'sHall be !
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‘g : free for the period described below (the "Free to Sell Period™) to sell the Offered Interest to
& any other Person upon terms and conditions that are more favorable to the Seller than those

contained in the Purchase Offer (including at the same or greater price). The Free to Sell
Period shall be, as applicable (i) if the Purchase Offer is not accepted, the period ending on
the: 120th dzry following the day of the non-trapsferring Members’ receiptofthe Offer Notice,
or (ii) if the Purchase Offer is accepted by the Seller but the purchase is not closed, 60 days
after the scheduled closing date. If the Offered Interest is not 50 sold withia the Free to Sell
Period, the Seller’s right to Transfer its Membership Interests shall again be subjccl to the
restrictions contained in this Section 10.2.

d. No Transfers to Competitors, No Class B Common Member or Preferred
Member may transfer any poction of its Ml:mbcrshlp Interests to any Person that dedved
more than 25% of its gross revenues in its prior fiscal year from a line or lines of business
that competes materially with a line of business of the Company that derived more than 25%
of the gross revenues of the Cornpany in its prior fiscal year. For purposes of this provision,
"lines or lines of busipess” for the Company shall mean thermoplastic and/or modified
thermoplastic (such as PVC or polypropylene) ngua and semi-rigid contziners; modified
thermoplastic (such as PVC or polypropylene) film, all for use in the transport of specialty
chemieals, and applicable in the bulk drugs, ethical drug coatings, pesticide and penshable
food packaging industries.

e Definition of "Transfer”. For the purposes of this Section 10,2, "Transfer”
means, as 4 poun, sny volmtery or involumary tmnsfer, sale, sssigument, pledge,
hypothecation, or other disposition and, as a verb, voluntarily or involuntarily to transfer,
sell, assign, pledge, hypothecate, or otherwise dispose of.

.\._:,:ff

f Exceptions to Restrictions on Transfer.

(i) Notwithstanding aoything to the contrary contained herein, and

~ without having to comply with any of the restrictions cnntmncd in
this Article X (other than Section 10.2(d)) or Amde X1V (although
such Inferests will remain subject to the oblipation in Article XTV),
any of the Masshvhriual Tavestors may Transfer any of their
Membership Interests to: (i) any of the other MassMuiual Investors: -

('ti) any of their respective Affiliates; (1if) any other Person for which

it or any other MassMutual Investor (or any of their respective
Affiliates) acts as investment manager or advisor; or (iv) any person

. that acquires the Membership Interests through: (A) a merger,

consolidation, sale or other similar transaction in which the
MassMutual Investor is not the surviving entity; (B) any other

acquisition of 2l or substantially all of the assets of any MassMutual
Investor; and/or (C) any sale by sny MassMutoal Inves'tnr of any
group of 1 investments. '

2.
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3 (i) Notwithstanding anything to the contrary contained herein, and
& . without having to comply with any, of the restrictions contained in

this Article X (other than Section 10.2(d)) or Article XTV (although
such Interests will remain subjcct to the obligation in Article XTV)
BNY may Transfer any of its Membership Interests to: (3) a "small
business investmeixt company” formed to own the Membership
Interests of BMY aud other similar investments; (ii) any person that
acquires the Membership Interests through the merger in which BNY
is not the surviving entity or other acquisition of all or substantially
all of the assets of BNY.,

(ifi) =~ Notwithstanding anything to the contrary contained herein, and
. without having to comply with any of the restrictions contained in
this Axticle X (other than Section 10.2(d)) or Article XIV (although
. such Interests will remain subject to the obligation in Article XTV),
Wachovia may Transfer any of its Membership Interests to any
person that acquires the Membership Interests through the merger in
which Wachovia is not the surviving entity or other acqmsmon of all
or substantially all of the assets of Wachovia.

(iv) Notwithstanding anything to the contrary contained herein, and
B ' - without having to comply with any of the restrictions contained in
- this Axticle X (other than Section 10.2(d)) or Article XIV (although
o such Interests will remain subject to the obligation in Article XITV),
Smart Plastics may Transfer any of its Membership Interests to: (i)
Affiliates of the SP Manager; (ii) any other Person for which the SP
Manager (or any of its respective Affiliates) acts as investment
. manager or advisor; or (iii) any person that acquires the Membership
Interests throngh: (A) a merger, consclidation, sale or other similar
transaction in which Smart Plastics is not the surviving entity; and/or
(B) any other acquisition of all or substantially all of the assets of
Smanrt Plastics, '

(v)  Notwithstanding anything to the contrary -contained herein, and
without having to comply with any of the resirictions contained in
this Article X (other than Seetion 10.2(d) or Article XIV (although
such Interests will remain subject to the obligation in Axticle XIV),
Southern Advanced Materials may Transfer any of its Membership
Interests to: (i) Affiliates of the SAM Manager; (ii) any other Person
for which the SAM Manager (or any of its respective Affiliates) acts
as investment manager or advisor; or (i) any person that acquires the
Membership Interests through: (A) a merger, consolidation, sale or
other similar transaction in which Southem Advanced Materials is not
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