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CV HOLDINGS, L.L.C. ·
p

FOTIRTH AMENDIED AND RESTATED
OPERATING AGEREMENT

THIS FOURTH AMENDED AND RESTATED OPERATING AGREEMENT (the

"Operating Agreement") of CV IIs .‰±g LL.C, a Delawne Jimited liability company (the

"Company") is made and enteredittto as ofthe l"day ofAugust,2001 (the "ClosingDate");by and
betweenRobert S.Abraros("Abrams'.'),Vachovia Capital Associates, Inc., a Georgia corporation
("Wachovia"),BNY CapitalPartnersLP.,aNew York limitedpartnership ("BNY"), Massachusetts
Mutual Life Insurance Company ("MMLIC") and MassMutual High Yield Putners II, LLC.

("MMHYP"), (MMLIC and MMHYP are s~a-Hmes collectively referred to as the "MassMunmi

Investors") and SmartPlastics, LLC., a Delaware limited liability company ("Smart Plastics"),
and Southem Advanced Matedals, LLC., a Delaware limited liability company ("Seuthern
Advanced Materials")each of whose signatures appear.on the signature page hereof.

. RECITALS

A. . The Company was formed oix December 22, 1998, uponthe filing ofthe Certificate
ofFormation withthe office ofthe Secretary ofState forthe State ofDelaware to fulfill thepurposes
and carry on the activities set forthherem

B. As of January 20, 1999 (the "Initial Closing Date"), Abrams; Wechevia and BNY
Capital Corporationca New York corporation ("BNYCC') entered into that certain operating.
ag-at (the"OtiginalOperatingAgreement"), pmsuantto whichAbrams mütabated:(i)6,321.5
shares of common stock (the "CVI Coñtrfbuted Shares") of Capital Vial, Inc., a New Yoat
corporation ("CV1"), which is in the business of devdeping, producing and selling vials for
industdal use and other purposes, which represents ninety-four.percent (94%) of the sutstanding
stock of CVI; and (ii) 9,400 shares of common stock (the "CSF Contributed Shares") of Capitol

Specialty Plastics, Inc., o/k/a CSP Technologies, Inc. ("CSP"), an Alabama corporation, which
represents ninety-facr percent (94%) of the ~£_.---.-Mag shares of CSP in retum for common

membership interests having the right set forth herein (the "Class A Common Inte¼ests").

.C. As of Janumy'20, 1999, Wachovia contributed (i) Four Million, Five Hundred
ThausaadDollars and00/100(34,500,00,00)inzetuosfor7,200PreferredInterests(assachtermwas
defined in the Original OpmEng Agreement); (ii) and those certain wazzants and related warrant
agra.s it receivedin connection with the SubordinatedNote and WanantPurchase Agreement
dated December 30, 1998, by and-between CVI, CSP, the Affiliate.Guarantors amned therein
(the "WarrantAgreement") andWachoviainxetornforcertaincommonmambc.dabip·interests (the

"Class B Commo Intensis") in the Company having the rights fet forth hemia. Upon such

cGatriumica, Wac oviano longerhus any rights to such w-ats or undersach wamat agreement

D.. As offanuary 20, 1999, BNYCC contributed.(i) T1uee Million Dollars and 00/100

($3,000,000-00) in retera for 4,800 Preferred Interests (as such tmm was defined in the Original
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Operating Agreement); and (ii) those certain warrants and reÍated wanant agreements it received in

connection with the SuborhatedNote and WanantPurchaseAgreement dated December30, 1998,

by and betweenCVI, CSP, the AfRWate Guamutors narnedtherein andBNYCCin rehanfor.Class B

Cam-men Interests.Upon such ce=WMi-_, BNY nolongerhas anyrights to such warrants or under

such warrant agreement.

E. As of January 20, 1999, Abrams had 82,680 Class A Comrnon Interests, Wachovia
had 3,192 Class B Common Interests, and 7,200 Prefened Interests. and BNYCC had 2,128 Class
B Common Interests and 4,800 Prefened Interests. .

F. The Original Operating Agreement was amended and restated in its entirety by the
Amended and Restated Operating Agreement dated as of Jamiary 20, 1999 (the "A~=caded

Operating Agreement").

G. fts of August 11, L999, the following occurred: 0) the MassMutual Investors
contribùted Seven Million, Five IIundred 'Ihousand Dollars and 00/100 (37,500,000) to the

.Company in return for 10,733 Class B Preferred Interests; di) Wachovia contributed Nine Hundred .

F orty-Two'Ihousand, Four Hundred Twelve Dollars and 00/100 (S942,412..00) in return for 1,347
Class B Preferred Interests; and (iii) BNYCC contributed Six Hundred Twenty-Eight Thousand,
Seven Hundred Fifty-One Dollars and 00/100 (3628,75 1.00) respectively in retum for 902 Class B
Preferred Interests. In connection with such contribution, the Amended Operating Agreement was
amended and restated in its entirety in the Second Arneaded Dperating Agreement.

IL As of September 24, 1999, the Cornpany acquired beneficial o=ñmchip of equity
rey-s:ing 99.9% (the "CE Interests") of all outstanding equity interests in Capitol Europe, S.A.,
CCapitol Europe") a French corporation, which will undertake the operations of CVI arid C$P in
Europe. ..While legal ownership is in.the name of Abrams _utur.fipjal owrunship of the CE Interests
is in the Company p-.==t tó a nominee agieement dated November 28, 2000, but effective as of
September 24, 1999_.1.

I. As of December 1, 2000, BNYCC transferred its Class B Comtnon Interests, Class
A Preferred Interests and Class BPreferred Interestato BNY, an Affiliate thereof, which assignment
was peanitted under Section 10.2(f)(ii) of the Second Amended Operating Agreement.

1 As of February 21, 2001, Smart Plastics contributed Five Million, Three Hundred
Dollars ($5,300,000) in retnm for 4,634 Class C Preferred Interests.

IC Southem Advanced Materials has indicated an interest in investing in the'Company
in order to benefit, directly and indirectly, from the operations of the. Company's Subsidiaries,

including CVI, CSP and Capitol Europe and their respective Subsidiaries and any Subsidiaries

formed in the future (together, the "Operating Companies").

L Afterreviewing informationprovided by the Company, Southem Advanced Materials

has agreed to contribute Ten Million Dollars ($10,000400) in the fona of Eight Million Dollars

2
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($8,000,000) in cash atthe Closing and the deliveryof a pmaiissety noteinthe principal amount of
Two Million Dollars ($2,000,000) inthefoun ofFMribit A to the Canent Contribution Agement

(the "Note") in return for 8,583. Class C Prefened Intments.

M. Abrams, Wacho,via, BNY, the MassMutual Investons and SmartPlastics as the only
Members of-the Company immediately prior to the date hereof, hereby

..

(i) consent to the adminion of Southern Advanced Materials as a Member in
connection withtbe ccüüibutiens described in Section 8.10)and the issuancoof8,883 Class
C Pref‰red Interests in connection therev/ith; and

(ii) agree that the Class C Prefered Interests were not issued to Southem
Advanced Materials for less than Fair Madcet Value.

N. Wachovia and BNY agree that the Class A Common Membership Interests were

ini=1vcaùmtly apportionedbetween thenincorrectly oathelpitial Closing Data and agree to correct

5ach apwden.-ent effective January 20, 1999 and waive any issues related thereto..

0. - This Operating Agreement amends, restates and supersedes in its entirety the Third
Amended Operating Agreement.

NOW, THEREFORE, for good and valuable canaidaation, the receiptand sufficiency of ·
.- which is hereby aclmowledged, the parties agree that the operating agreement goveming the

operations of the Company shall hereby be as follows:

ARTICLE L

DEFDUTIONS

1.1 Definitions.. Thefollowingtonus usedinthis OperatingAgreement andnot otherwise
defined aball have the following

meanings-

"Abrams E=phy=cnt Agnement" shall mean the añpibyment Agceement entered into

by Abrams with CVI and CSP, dated December 30, 1998; as such agreement may be amended,
modified or supplemented fmm time to time.

"Act" shall mann the D-l=*.m Limited Liability Company Act as amended angl in effect
from time to time or any successor statute.

"Additional Capital Contr"-t9 shall have the aicaidag set forth in Section 8.2.

"Andidczal Class A Ce-en Member" shall mean a Person who becomes a Class A
Common Membe pursuant to Section 11.1 of this Operating Agreement.

3

. .
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. "Additional Interests" is defined in Section 14.7(al

"Adjustment Calculation" is defined in Section 14,7(al.

"Adjus twent Event" is defined in Section 14J.(a)..

"Aggregate Consideration" is defined in Section I4.7(14

*Afrillate" shall mean withrespect to any Person (the "Specified Person"), any Person other
thaá the Specified Person directly oriodirectly Contmlling, Cst Mka by or under direct or indirect
common Control with, the Specified Person.

"Business Day" shall ateanany dayon which commercial bankslocatedin Atlanta, Georgia,
Boston, Massachusetts, Chicago,Illinois ändNew Yadc,New Yodcammç1ircdorpermitted bylaw .

to be open for thei purpose of conducting a co-.,.ancrcia-banking business.

"Call Option" is defined in Section 14.2(a). _

"Call Option Closing" is defined in Secdon 14.2(c),

"Call Price" is defined in Section 14.2(a).

. "Capitat Account" as of any given date shall mean the account established and rnaintained

by the Company in accordance with Treasury Regulations Section 1.704-I(bX2Xiv).

Capital Contribution" shall mean any contribution to the capital of the Company.by a

Member, in cash or property, whenever made.

"Capital Europe" shall have the meaning set forth in-the Preamble.

"Capital Stock" shall mean any capital stock (or othereqdvacatequity interest issued other
. than in stock) of a company, whether ce==cn, preferred or otherwise.

."Certifiente" shall mean the Certificate of Founation of CV Holdings, LL C., as filed with
the office of the Secretary of State of Delaware and attached as Exhibit B, as amended from time to
time as herein provided. . . .

"CE Intermsts" shall have the meaning set forth in the Preamble. .

Change of Control" shall mean: (i) any
"person" or °group", otheir than Abrams and his

Related Parties, becornine the "beneficial owner(s)" (within the meaning of S~*ice 13(d) and

14(d)(2) of the Securities Exchange Act and tle applicable roles and regulations thereunder) of

Membership Interests which entitle the holder thereof to controi more than twenty-five percent

(25%) ofthe voting rights held by Membershereunder; (ii) ayyrev by the Managerof or the taking

4
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bythe Manager ofactionfor, oro±-tionof, amerger, g,-iration, consolidation, exebange
or issue of shares, recapit-Hration, reshuctming or other basiness combindon which could result
in the occurrence of any event described in clause (i) of this defmition or any

"person" or "group"

(other than Abrams and bis RelatedPatics, becoming the "beneficial owner(s)" (withinthe meaning
of Sections 13(d) and 14(d)(2) of tie Secudties Exchange Act and the applicable rules and
regulations thereunder) ofthe equity interests in the surviving enfity which entitle the bolder thereof
to control more than twenty-five percent (25%) of ilie-voting rights held by holders ofthe equity
interests in the surviving entity, or (iii) Abrams or any Entity Controlled by Abrams cessing to own
at least fifty-·onepercent(51%).ofthe voting rights held by all Members hereunder. For clarificaiian

pmposes, the consent pghts granted to the Preferred Members hereunder or in the Members
Ageement do not constitute "voting

rights" hereunder.

"Class A Common Interes ts" shall have the meaning set forth in Patt B of the P.reamble.

?Class A common Members shall mean any holder of Class A Commm' Interests,
provided any suchholder (other than Abrams}is either an Additiona1Clas s AMember or aPermitted
.Transferee

"Class A Preferred Interests" shall mean those13referred·Interests issued by the Company
upon the contribdom described in Sections E.If b) and (c) and any membership interests (or similar

equity iriterests) issued in exchange or replacement thereof

"Class A Preferred Member" shall mean any holder of Class A' Preferred interests.
.

"Class A/B Preferred Retura" shall mean an amount computed like interest at the rate of
ten percent (10%) per anm1m (--nmpaunited annually as of December 31 of each calendar year) on
each-Class A and Class B Preferred Manbws Capital Contribution for its Prefeaed Intmasts frorn
the dates contributed until such relevant date.

"Class B Common Interests" shall have the r£asir.g set forth in Part C of the Preamble.

''Class E Common Members" shall mcananyholderof Class B Common Intereats, provided
that pay such holder (othet than Wachovia and3NY) is a PWü~1Tansferee.

"Class E Preferred Iüisre.s ts" shalinican thosePrefeued1Eæ issued by the Company
upon the conizibuticr.a described in Section 8.1(f). (a) and (b) and any membership interests (or
njmilar equity interests) issued in exchange or replacement thereof..

"Class B Preferred Member" shall-mean any holder of Class B Preferred Inferests.

"Class C Preferred Interests" shall mean thosePrefeded Interests issued bythe Company
upon the centiibmians described in Sections S.1(i) and m and any memberddp interests (orsimilar

equity interests) issued in exchange or replacement thertof.

5
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"Class C Preferred Member" shall mean any holder of Class C Prefened Iñterests.

"Class CPreferrea Retarad shall mean an amount computed likelaterest atthe rate often
percent (10%) per annum (compcuaded annually as ofDecember31 ofeach calendar year) on each
Preferred Member's Capital Co±%"don for its Class C Preferred Interests fmm the dates
contributed until such relevant date.

"Claw Back Closing" is defined in Section 14.6(d).

"Claw Back Intemsts" shall have the meaning set forth in Section 14.6(at

"Claw Back Price" shall have the meaning set forth in Section 14,6(a),
.

"Claw Back Transfer" shall have the meaning set forth in Section 14.6(at

"Closing Date*is defined at the beginning of the Agreement.

"Code" shall mean the Intemal Revenue Code of 1986, as amended from time to time or

cone-pdadhig gcviscus of subsequent superseding federal revenue laws.

"Common Interests" shall mean togcfhcr, the Class A Common Interests and the Class B
.Common Interests.

"Common Members" âhall meanthe Class A Cem Members and the ClassB Common
Members.

"Ce---= Stock" means shares now or hmeafter authorized of any elãss of common stock
Of the Company (upon carGersion from a limited liability company to a stock corporation), or any
Operating Company, and any other capital stock of the Caisprsf or any Operating Company,
however designated, that has the right (subject to any prior rights of any class or señes of preferred

atock) to participate in any distdbution of the assets upori valistary or iniciray liqidisticw
dissohation or winding up of the Company, or any Operating Company, or in the.eamings of the

Company or any Operating Company, withoutlimit as to per share amount.

"Company" shall mean CV Holdings, LLC, a Delaware limited 1lability company.

"
Company

Property"
shall mean any property, reat or personal, tangible or intangible,

including money and legal or equitable interests in such property, owned by the Company.

"
Company

Value" is defined in Section 14.1ffL

"
Contribution Agreements" shall mean together-

(i) that certain contribution agreement,
dated as of January 20, 1999, by and among the Company, CSP, CVI, Wachovia and BNYCC; (ii)
that certain confribution agreement, dated us of August 11, 1999, by and amongthe Company, the

6.
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MaasT4.dna1Investms, CSP, CVI, Wachovia and BNYCC; (iii) that certain contribution agr cement

by and among the Company, the MassMutual Investors, Wachovia, BNY, Smart Plastics and each
of the Opemting Companies d atéd as of the February 21, 2001; and Gv) the Cunent Contribution
Agreemedt

"Control" nieans the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of any Person, whether through the owocrship-of voting
securities, partnership interests, membership interests, by contract or otherwise..

"Conversion Price" is defined in Section 14.7 .

"Convertible Securities" is defined in Section 14J(th.

"Current Contribution Agreement' shall meanthat certain ContributionAg:ce:t=t by and

among the Company, the MassMutual Investors, Waohovia, BNY, Smart Plastics and Southem
Advanced Materials an d each of the Operating Companies, executeti as of the date hereof

"CSP Shareholders Agreement" shallmean the Shareholder Agreement by and among CSP,
Massachusetts Mutual Life Insurance Company, MassMatual Corporate hyostena, MassMutual
ParticipationInvestors, MassMutualCorporate ValuePartnersLimited, CM LifeInsurance Company
and Abrams, dated December 30, 1997, as =-Eded by the Ascadment and Waiver Agreement,
dated December 30, 1998, the first amendment dated as of August 11, 1999, the second amendment
dated as of Febmary 21, 2001, and the third arrñ¿m-adated as of even dateherewith as otherwise
amended from thne to time.

"Deb t Documents" shall mean any loan d~¬2msts and agreements ontered into by the

Company, or where appropriate, one or more of the Operating Companies-

Nficit Capital Account" shall mean with respect to any Member, the deficit balance, if

any, in such Member's Capital Account as of the end of the taxable year, after giving effect to the

following adjustments:

(a) credit to such Capital Account say amount which such Member is obligated
to restore ander Section 1.704-1(b)(2)01)(c) of the Treasmy Regulations, as well as any
addition thereto pursuant to the next to last sentence of Sections 1.704-2 (g) (1) an d (1) (5)
of the Treasmy Regulations, after taking into account thcarerder any changes.during such
year in partnership minin-tum gain (as determined in accordance with Section 1.704-2(d) of
the Treasmy RegulatiGr,s) and in the minimum gain attributable to any partner for
namecomse debt (as da-i--a under Section 1.704·-2(i)(3) of the Treasury Regulations);
and

(b) debit to such Capital Account the items described in Sections

1.704-1(b)(2)(ii)(d)(4), (5) and (6) of the Treasury RegüIstidas.
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This definition of Deficit Capital Account is intended to complf with the pmvisions of

Treasury Regulatiana Sections 1.704-1(b)(2)01)(d) and 1.704-2, and willbe interpreted ced±-ey
with those provisions.

"Demand Prospectus" means the pre ps included in the Demand Registration

Statement, incinh- any preHminary prospectus and any â-neñdscat or suppl=ent thereto,
studing anysuppkacat alating to the terms oftbe offering of any portion ofthe Registrablestock

. . covered by the DemandRegistadon Statement,ànd in each case including all meda incorporated

by reference therein.

"Demand Reg
fration" shall mean a registration effected by means of a Demand

Registration Statement. . .

"Deman d Registration Re quest" is defined in Section 15.Ifa)

"Demand Registration Statement'shall mean a registrationstatement ofthe Company, CVI
pr any Operating Company (and any other entity required to be a registrant with respect to such

registration statement pursuant to the. requirements of the Securities Act) that covers all.of the

. Registable Stock to be offered andsold, and allamendments (including post--effective amendments)
to such registration atman, and all exhibits thereto and materials incorporated by reference
therein.

"Dissociation" shallhave the meaning setforthin Section 10.6 ofthis Operating Agreement.

"Distributab!c Cash" shall mean all cash, revenues and funds receivedby the CGmpany from
all sources, less the sum of the following to the extent paid or set aside by the Company: ) all .

principal; interest and other payments made in respect of indebtedness of.the Company, including
any promissorynotes issued pursuant to Section 14.1(c)hereunder;(ti) all cashexpenditures incurred
in the normal operation ofthe Company's business; and (iii) such Reserves as the Manager deems

reasonably necessary for the proper operation of the Comparñ/s business.

"EB1TDA" shall mean, for any period, the sum of (a) consolidated net income for such

period, plus (b) an amount which, in the deter lan of consolidated net income for such period,
has been deducted for (i) interest expense, (ii) total federal state, local and foreign income, value
ad ded and similar taxes, (iii) depreciation and amortization expense and (iv) other non-cash charges
or noneash losses, minus (c) an amount which, in the detenninatian of consolidated net income for
such period, has been added for (i) intemst income (except for interest earned on funds rpquired to
be beld on deposit by regulatory authorities) and (ii) any non.cash income or nonwash g ains, all as

determined in accordance with generally accepted accounting principles. . '

8
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. "EB1TDA Value" shall mean the following-

(a) calculate for each Operating Company (i) (A)the EBITDA ofsuch Operating
Company for the rolling 12 month period ending with the knmediately preceding month
multiplied by B, less; (B) the üüütauding debt of such Operating Company; plus (C) the
amount of cash and cash equival-th, ser farth on the balance sheet at tlie end of the

immediately preceding month), multiplied by (ii) the percentage of the outstanding equity
. interests of such op-a-tEng Company owned by the Company;

(b) detennine the sum ofthe amounts for all Operating-Companies calculatediu

step (a).

"EBITDA Value Per Intenst" shall mean the quotient of (a) EB1TDA Value less the
aggregate Uredevered Preferred Capital Contribution of all Members, divided by (b) the total
number of Meinbership Interests on a Fully Diluted Basis. The Company shall deliver to each
Preferred Member a alele*ien (the "EB1TDA Calculation") of the EBITD A Value Per Interest,
which shall be certified as accurate by the chief financial officer of the Gmpan y arid shall be

sccas=sied by a letter from the Conipany's certified public accountants that they have reviewed
the EBITDA Calculation. Each Preferred Member shall have the right, within ten (10) days

following its receipt ofthe EBlTDA Calcaktion, to notify the Company in writing of its ebjëües
to the EBITDA Calculation. If a Preferred Member objects to the EBITDA Calculation,
representatives of the Company, such Preferred Member and their respective attomeys and
accountants promptly shall meet to resolve disputed issues. ·If such issues have not been finally
resolved· within ten (10) days following the Prefeued Member's nWistion to the Company of its
objections to the EBITDA Calculation, any remaining issues shall be submitted by the parties to a

mutually agreed upon h'da;endent accusating firm for a final and binding determination in
accordance with the terms bereof. Any and all expenses incurred in co onection with the
determination by such accounting fian of the EB1TDA shall be shared equally by the Coinpany and
the objecting Preferred Members.

"Entity"
shallmeanany general paztnership, limited partnership, limited liability campany,

corporation,jointventure, trust, business trust, cooperative, association, foreigntrust, unincorporatmi

organi·mtion, govemmental a harity or foreign business organization.

"Escrow Shortfall Amount" Is defined in Section 133.

"Excess Tax Amount" shall have the sic= ñg set forth in Section 9.8 hereof. •

"Exchange Act" means the Securides Exchange Act of 1934, as amended.

"Exercising
Member" is defined in Section 14.1(h).

"Extended Put RIght Date" shall mean the earlier of-
(i) February 21, 2009; or

(ii) February 21, 2008, if the Class A and/or Class B Preferred Members have exercised tlieir Put

9
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Rights with regard to over fifty percent (50%) of the aggregate Preferred Membership Interests
owned by all Preferred Members.

Fair Market Value" means:

(a) in the case of an Entity's securities for which a public market exists over the

thirty(30)trading days prededingthe date as ofwhich valuation isrequired hereunder, (i) the ..
total number of Membership Intermis (or, in the case of an Operating Company, all of the
issued and outstanding capital afock of the Operating Company) on a Fully Diluted Basis
;nr.Itiplied by (ii)(A) the average of the closing price of such securities for the twenty (20)
trading days immediately preceding the valuation date as reported by the New York Stock .

Exchange; or (B) if such securities are not traded on such Exchange, each day's closing sale
price for such securities (during such twenty (20) trading day period). as reported by the

Nasdaq Stock Market; or (C) if such securities are not traded on such Exchange or Market,
each day's closing prices regular way forsuch securities (during suchtwenty (20) trading day
period) as reported by a national securities exchangton which such securities are traded or
esch day's meanofthe closing bid and ask prices for such securities (during such twenty (20)
trading d ay period) as reported by Nasdaq, wherever the average trading volume over such
period is higher; and -

, (b) inthe case of anEntity's securities for which no public marketexists, the cash
price that would be paid in an arms-length transaction between a willing buyer and a willing
seller for all of the Membership Interests in the Company (o'r, in the case of an Operating
Company, all of the issued and outstanding capital stock of the Operating Company) on a
Fully Diluted Basis determined on a going concera basis and taking into account all relative
factors determinative of value (including, but not limited to,the marketvalue ofthe common
stock of comparable publicly tradai companies, such Entity's consolidated cash flows,
em-nhgs and other indicia of financial performance and value and sales of comparable
corkpanies, provided that it is not the intention of the Members to determine F air Market
Value based solely on sales of compamble companies).

Buch Entity shall deliver to each Preferred Member a calculation (tl± "PMV Calculation") of the
Fair Market Value. which shall be certified as accurate by the chief financial officer of such Entity
and shall be accompanied by a letterfrom the Entity's independent certified public accountants that

they have teviewed the FMV Calcrdatica and concur therewith. Each Preferred Member shall have
the right, within ten (10) days following its receipt of the FMV C&ulation, to notify such Entity in

writing of its objections to the FMV Calculation. If a Prefened Member objects to 2he FMV
Calculation, mpresentatives of the Company, the Operating Company(if applicable),suchPrefenal
Member and their respective sitomeys and accountants promptly shall meet to resolve disputed
issues. If such issues have not been finally resolved within ten (10) days following the Preferred
Member's notification to such Entity of its obj=*isto the FMV Calculation, any rerrmhing issues
shall be submitted by the parties to a inutually agreed upon independent accounting firm for a final
and binding deter-'netion in acce+±e with the terms hereof. Any and all expenses incurred in
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connection with thedetëhèñÈen by such accounting firm of the Fair Market Value shallbe shared

equally by such Entity and the objecting Prefeaed Members.

"Fair MarketValue
PerInterest' abill meauthe quotient of (a) Fair MarketValu•e divided

by (b) the total amnber of Membership Interests (or, in the case of an Operating Company, the
number of issued and outstanding shares of capital stock) on a Fully Diluted Basis.

"Fourth Closing
Date" shall mean the date of execution and delivery of the Operating

Apeenienta

"Free to Sell Period" is defined in Section 10.2t'c1

Fully Dilated Basis"
means, as of any date, the amount- of Memb-4 n Interests

outstanding as of such date and all M-baship Interests that would be outstaiding as of such date
easus.ia g the exercise of all rights, wazr-ata and options to purchase Membership Interests or
securities convertible into or exchmsable for Meathership Interests, and the conversion and
.exchange of all seemities that are convertible into or exchangeable for Membeiship Interests.

"Go Along
Person" is defined in Section 14.4(a).

"Gross Asset Value"
means, with respect to any asset, the asset's adjusted basis for federal

income tax purposes, except as follows:

(a) The initial Gross Asset Value of each asset contributed by a Member to the

Company shall be the Gross Asset value of such asset as set forth in Section 8.1 (or in the
case of cash, the amount thereof);

. (b)· The Gross Asset Value of each of the Company's assets shall be adjusted to
equal its gross fair market value, as dúaudued by the Manager as of the iblicwf ag times:

(i) the acq÷Wa of an additional Member Interest in the Company (other than prusümut to
Section I1.1 hereof) by any new or existing Member in êxchâñge for more than a de miniorf s
Capital Contribution; (ii) the distribution by the Company to a Mearber of more than a
de minimis amourn ofproperty as consideration for an interest in the Company; and ii) the

.liquidatioxi of the Company within the mqning of Treasury Regulations Section

1304-l(b)(2)(ii)(g); provided, however, that the adjustments pursuant to clauses (i) and (ii)
abovo shall be made only if the Managerreasonably detennines, with the Majority Consent,
that such adj=tznentsare neessary or appropriate to reflect the relative economic interests
of the Members in the Company; provided further thatthe Gross AssetValue of Company's
assets shall not be adjusted pursuant to this paragraph (b) in connection with any of the
transactions described in Sections 8.1(a) through (i) inclusive.

(c) The Gross Asset Value of each asset distributed to any Member shall be the
gross fair marketvalue of such asset on the date of distn¾tionas determined bythe Manager

h
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(ifsuch distributed asset is a security, and the Manageris unable to detenuine the fair market
value such value shall be the Fair Market Value); and

(d) The Gross Asset Value of Company assets shall be increased (or decreased)
to reflect any adjustments to the adjusted basis ofsuch assets pursuant to Code Section

734(b) or Code Section 743(b), but only to the extent thar auch adjustments are taken into
account in determining Capital Accounts pursuant to heaEuy Regulations Section

1.70.4-·1(b)(2)(iv)(m) and Section 9.3(f) hereof‡ provided, however, that Gross Asset Vah:es
shall not be edju=t-1pursuant totb5s paragraph (d) to the extent the Manager determines that
an adjustment ppuant to paragraph (b) of this deñüitinn is necessary or appropriate in
connection with a transactica that would otherwise result in an adjicaeat pursuant to this
pangraph (d).

"Holder" shall mean the Members or any subsequent holder of Regishbic Stock

"Indemnified Person" is defined in Section 116fa).

"Ind emnifying
Person" is da&ned in Secti6n 15.6fe).

"Initial Closing
Date" shall have the mmine specified in the Preamble.

"Majority
Consent" shall bave the meaning specified in the Members Agreement

"Mana ger" shall initially mean the Person designated under Article VII, and the substitutes
or successors, if any, as deteanined hereunder.

"Marketable Securifies" means securities that are traded on an established U.S. or foreign
securities exhnP. reported throughthe'National Association of Securities Dealers, Inc. Automated
Quotation. System or comparable foreign established over-the-counter trading-system, otherwise
traded over-thsH:ounter ortraded on PORTAL (in the case of securities eligible for trading pursuant
to Rule 144A under the Securities Act or any successor rule thereto ("Rule 144A*)); urovided that

any such securities shall be deemed Marketable Securities only if they are freely tradeable, not
subject to restdctions on tomsfer as a result of any applicable contractual provisions and, in the
teasonable opinion of the Manager, trade in sufficient volume on a regular or periodic basis so as
to be likely to permit the gale thereof within a reasonable time. Freely tradeabie for this purpose
shall mean securities that either are (A) transferable by a Member pursuant.to a then effective
registration statement underthe Securities Act (or similar spplicable statutory pmvision in the case
of foreign securities), (B) transfasble by the Members who are not Af5liates of

the'
Manàger

pursuant to Rule 144(k) underthe Securities Act or any successor rule thereto (or simu=r sppl!½L:
rule in the case of foreign secudties) or (C) transferable by the Members pursuant to Rule 144A
which shall include (x) a-covezaut by the issaer of such security to comply with the teporting and
informational requirements under Rule ·144A and (y) eligibility for trading such seemities on

PORTAL

12
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"Marlai" is defined in Section 16.1

"M:rrimum Number" is defined in Section 15.3(b1

"Members" shall mean, allectively, the Common Members and the Preferred Members.

Each Member will have the number of Merabership Interests set forth appacite its name on

Exhibit E. as adjusted from time to time pursuant to this Operating Agreement.

"Members Agreement"
shall meanthe Fourth AmendedondRestated Members Agreement,

dated as of the Closing Date hereof, by and arnong Abrams, Wachovia BNY, the M-u
Investors, $mart Plastics and Southem Advanced Materials, a copy of which is attached hereto as
Exhibit C, as such agreement may be amended, restated, modified or supplmented from time to
time.

Membership
Interest" shall mean Class A Common Interests, ClassBCommon Interests,

Class A Preferred Interests, Class B Preferred Interests and Class C Preferred Intea.sta.

"Minimum IRR Shortfall
Amount"

with respectto each Preferred Member shall mean an

amount, computed as of any relevant date, equal to the mMm un amount of cash that, if distdbuted

by the Ce--=p-zy to such Preferred Member on such date (taking into account all Preferred Capital
Cc,ñtdhutions made by such Preferred Member and all distributions made to suchPreferred Member
in respect of its Preferred Interests pdor to such date) would zesult in an annual internal rate of retum
to such Preferred Member ofthirty percent (30%) with respect to such Member's investment in its
Preferred Interests, measured from the dates of the Prefem:d Capital Contributions made by such
Preferred Member through such date and computed in accordance withthe immediately succeeding
sentence. Theinternal rate of1etum means the aminal discountrate, determined by iterative process,
which results in a net present value approximating zero when such discount rate-is applied to a
Preferred Member's Preferred Capitai Cüütdbwdsu and to all distributions made by the Company
to such Preferred Member pursuant to Section 9.7(c)(ii) and Section 9.7(c}(dil as appropriate.
(Contributions made pursuant to Section 8.2 and distdbudGas made phan--..t to Section 9.7(c)(i)
shall be exclinded from such edceation), An exanple ofthe ca½uathof the internal rate ofietam
and Minimum IRR Shortfall Amount is shown-on Exhibit F attached hereto.

"NASD" means the National Association of Securities Dealers, Inc.
. .

"Net Profits" and "Net Losses" for each fiscal year or other period, shall mean an emount
equal to the Company's taxableincome arloss for such period, determined in âccGidance with Code
Section 703(a) (for this purpose, all items of income, gain, loss, or deductica required to be stated

an*ely pursuant to Code Section 703(a)(1) shall be induded in taxable income or loss), with the

following adjustments:

(a) Any income of the Company that is exanpt from federal inese tax and not
otherwise taken into account in .computing Net Profits or Net losses pursuant to this

defmition shall be added to such taxable income or loss;
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(b) Any expenditures oftheCompany described in Code Section705(a)(2)(B) or
treated as Code Section 705(a)(2)(B) expe--½ pasnant to Regalativas Section L704-

I(b)(2)(f y)(i), and not ottinv,ise taken into account in computing Net Profits or Net Iosses
pursuantto this definition shall be subtracted from such taxable income or loss;

(c) In the eventthe Gross AssetValue ofthe Campany asset is,adjusted pursuant
to clause (b) or (c) of the definition of Gross Asset Value, the amount of such adjustmeo
shall be taken into account as gain otloss from the disposition of such asset for purpow of

computing Net Pmfits or Net Iosses;

(d) Gainorlosrresulting from any disposition ofproperty with respect to which
gain orloss is recognized for federal income tax purposes shall be computed by reference to
the Gross AssetValue ofthcproperty disposed of, notwithstanding thatthe adjusted taxhasis
of such property differs from its Gross Asset Value; and

(e) Notwithstanding any other provisions of this definitiola, any items which are

specifically allocated pursuant to Section 9.3 or Sec6on 9.4 hereof shaU be excluded from

such taxable income or loss.

"Nominee Agreement" means that certainamended ind zestated igge-acat regarding the
CE Interests dated as of March 30, 200L

"Note" is dermed in the Recitals.

"Natice" is defined in Section 14.5(al.

"Offered Interest" is defined in.Section ID.2.

"Offered Notice" is dr-fined in Section 10.2(al.

"Offer l'eriod" is defined in Section 10,2(al.

" Offer Price" is defined in Section 10,2(at

"Operating
Agnement" shall mean this Operafing Agreement as originally executed and

as amended fmm time to time pursuant to the tenns hereof.

"Operating
Ce=p:--.ie" shaU have the meaning set forth In Part J of the Preamble.

"Options" is defined in Section 14.7fb1

"Participating
Member" is defined in Section 14.1(h).

"Participation Natice" is defined in Section 14.3(b).
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"Percentage hterest" shall mean the amount, expressed as a perceofage, equal to: (i) the .

sumber of Membership Interests owned by a Member divided by (ii) the number of all of the
outstandirm Manbership Interests ofthe Company r±pliM by (iii) 100,

"Permitted Buyer"
shall mean any Entity that, directly or through any AfBliate of such

Entity, engages-in ar:tive business operations that, directly or through any Affiliate, had operating
revenue of $100 million or more in such Entity's prior fiscal year.

"Permitted Transferee" shall mean the transferee of a Membership Interest paissani to a
Transfer tliat eds½ the provisions of Articlé X.

"Person" shall mean any individual or Entity, and theheirs, executors,arEr.hdegars, legal

representatives,successors, and assigns of such "Person" where the context so permits.

"Piggybeck Registration" is defined.in Section 15-3(a).

"Piggyback Registration Request" is defined in Sectica15.3fa).

"Preferred Capital Contr¾±iene"shaE mean those Capital Contributions made pursuant
to .inclusive.

Preferred Interests"
shall mean the Class A Pmferred Interests, the Class B Prefened

Interests and the Class C Prefened Interests.

"Preferred Member" aball tnean any holder of Preferred Interests (whether Class A
Prefened Interestâ, Class BPreferred laterests or Class CPrefened Interests),pmvided that any such
holder (other than any MassMutual Investor, Wachovia, BNY and Smart Plastics and Southem
Advanced Materials) is.a Permitted Transferee.

"Prefernd Member Debt hstruments" shall mean (a)the SuborrrmatedNote and Wammt
Purchase Agictment, dated December30, 1998, as amcoded on January 19, 1999, by and between

CVI, CSP, the AfEliate Guarantors named therein and BNYCC, (b) the Sub _i-ded Note and
Wanant Purchase Agreeinent, dated Decembez 30, 1998, by and between CVI, CSP, the Affiliate
Guarantors named therein and Washovia, and (c) the Loan Agreement, dated·December 30, 1998,
by and between CVI, CSP, the Affiliate Guarantors named therein and Wachovia Bank, National

Assceiatian, in each case as such agreements may be amended, modified or supplemented fromtime
to time.

"Preferred Return" shall mean the Class A/B Preferred Return and the Class C Preferred

Return.

"Preferred Sharing
Ratio" shall mean a ratio equal to a fraction, the numerator of which
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is the number of Preferred Interests held by a Preferred Mr.::05cr and the dcaG-lastor which is the
total number of Preferred Interests held by sil of the Preferred Members.

"Principal Purpose" is defined in Section 3.2.

"Proposed Issue" is defined in Section 14.5(a).

"Proposed Purchaser" is defined in Section 14.3(a).

"Proposed Transfer" is defined in Section 14.3(a).

"Prospectus" means a Demand Prospectus or a Shelf Prospectus.

"Fut Closing" is defineli in Section 14.1(h).

"Put Notice" is defined in Section 14,1(4). .

"Put Fayment" is defined in Section 14.1(h).

"Put Price" is defined in Section 14.1(a).

"Put Price Calculanon" is defined in Section 14.1f6.

"Put
Right" is defined in Section 14.1(a).

"Registrable Stock" means (i) the amount of Common Stock of an Opemting Company
owned by the Company (iudñdiñg the beneficial ownership thereof) which represents the Holders'

aggregate percentage avruêrship interest (through their owseühip of preferred and/or common

membership interests in the Company) in all Common Stock of an Operating Cus+pãüÿ owned by
the Company fiomtime to time, (ii)any Common Stock of the Company owned by the Holders upon
the conversion ofthe Company from a limited liability company to a stock carpenh in accordsucc
with the previsieus of Section 10.12 hereof, and (iii) any Comrnon Stock of the Company, an

Operating Company issued or purchased upon exercise of the preemptive or other pachase rights
ofthe Holders, (1v) any Common Stockofthe Company, or any Operáting Company agaired by the
Holders after the date hereof (other than pursuant to clauses (i), (ii) and (iii) above), and (v) any
Co-__e Stock that may be issued or distributed in respect of the Common Stock referred to in

clauses (i) through (iv), or any stock split, atock dividend, merger, share exchange, recapitalization

or other distihution or similar event; provided.however, that any Registrable Stock shall cease to

be Registrable Stock when (i) a registation statement covering such Registrable Stbck bas been

declared effective and such Registrable Stock has been dirgõsed of pursuant to ·such effective

registatica statement, or (ii) such Registrable Stock.is sold by a personin a transactionin which the

rights ander the provisions of this Agreement me not assigned. .

"Registration Expenses" is defined in Section 15.5.
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Registration Request" is defined in Section 15.I(a).

"Registration statement" means a Demand Registration 5tatement or a ShelfRegistration
Statement

"Related Party" shall mean Abrams, his spouse, any of his descend=N, or any Entitydirectly' or '-dwly ControlEng, Controllet½y-ac-under direct or indirect emm= Control with,
Abrams (other than the Company and the Operating Companies) or any Permitted Transfetee of
Abrams pursuant to Section 10-10. . .

"Requesting
Holders" is defined in Section 15-1(a).

"Reserves" shall mean fimds set aside or amounts allocated to reserves which shall be
eaintained in amounts deemed sufficient by the Manager, for working capital and to pay taxes,
insurance, debt service or other costs or expenses incident to the ownership or operation of the
Company's business.

"Resigning
Member" is defined in Section 10.7(bt

'
"Sale Percentage" is defined in Section 14.3{a).

"Scheduled Close" is defined in Secdon 143(b).

"Second Closing
Date* sha]I mean August 11; 1999.

"Secondary
Requpsts" is defined in Section 1S.1(al

"Seenrities Act" shall mean the Securities and Exchange.Act of 1933, as amended from

time-to-time, and the rules andregulations prosialgate.d 4---der.

. "Securities Erehange Act" shall mean the Securities Exchange Act of 1934, as cacaded
from time to time, ardthe roles and reg- promulgated thereunder. . .

"Selling
Expenses" is defined in Section 15.5.

..

"Seller" is defined in Section 10,2.

"Share Amount" is defined in Section 14.5(a).

"Shelf Pr-spe-*=e" means the prospectus included in the Shelf Registration stateisent

fadüding any preEinisary prospectus, and any amendment or supplement thereto, kchdiag any
supplement relating to the tenns of the offering of any portion ofthe Registra.Je Stock covered by
the Shelf Registration Statement, and in each case including all material incorporated by reference

therein,
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Shelf Registration" shall mean a reg½Eén effected by_means of a Shelf Regishation
Statement.

"Shelf Registration Request" is defined in Section 15.1(a).
·

"Shelf 1tegistration Statement" shall mean a registration satemr-at of the Company, CVI
or CSP (and any other entity required to be a registrant.with respect to such registration statement
pursuant to the remin-ms of the Seeties Act) that covem all of the Registrable Stock to be
offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act, or any
similar rule that may 13e adopted by the SEC, and all amendments (incInding post-effective

amendments) to such regledon statement, and all exln7xits thereto and materials incorporated by
reference therein.

"SAM Manager" shall mean the designated manager of Southern Advanced Materials,
L.L.C., who shall initially be Stephen L. Parr. ·-

"Subsidiary"shall mean with respect to any Pen on, any corporation, limited liability
company, partnership, joint ventme, or emilxr entity, whethersow md±g or bereafter organized
or acquired,.in which such Peison owns a direct or indirect equity interest, including beneficial

ownership ofthe economic and otherimportantbenefits and tarden, of ownership, even iflegal title
is not so held

Super-Majority
Consent" shall have the meaning specified in the Membais Agreement.

"Third Closing Daf e" shall mean February 21, 2001.

"Transfer" is defined in Section I0.2(e).

"Transfer Notice" is defined in Section 14,3fb).

"Transferred Interest" is defined in Section 143(b1

"Treasury
Reg=AEem" shall include prGpased, temporary and final regalations

promuljpded under the Code, as such regulations may be sca&n from time to time, .

"T1-5-2s Consent" shallmean avote or writtenagreement ofall Persons entitled to vote
on the matter presented. .

"Underwritten Distribution" Is defined in Section 15.I(b1

"Underwritten Distribution Request" is defined.in Section 15.1(f).

"Unrecovered Adam--al Capital Cen it;tia" shall mean 'withrespectto eachMember
at any time. the excess, if any, of such Member's Additional Capital CGatributians made pursuant
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I

to Section 8-2 over the total amount of cash and the Gross Asset Value of any picpøty distributed

to such Memberyassee.± to Section 9.7(c)fil before such time.

"Unrecovered Preferred Capital Centribution" shall mean, withrespectio each Preferred

Member atany time, the excess, if any, of such.Member's Preferred Capital Contribution as the case

may be, over the total amount of cash and theGross Asset Value of any property distnbated to such

Member pursuant to Section 9.7(c)(ii) before such time.

"Warrant Age cement" shall have the W.rsdag set forth in Section C of the Picamble.

"Wilfut Misecaduct" shall mean any of the following acts or omissions:

(a) any act or omission that constitutes fraud or gross negligence, intentional
misconduct or a inowing violation of law;

(b) theft or embczdement of money pr property of the Company or any
Subsidiary;

(c) conviction of a crime on or after the date of this Operating Agreement, the
comrnasion of which shall have resulted in loss or injury to the property, operations,
financial or other interests of the Company or any Member other than the Member

committing such act;

(d) akno wing violation ofany ofthe material terms ofthis Wed.=g Agreement;

(c) a breach by Abrams of the teans and ccaditicüa of the Abrams Employment
Agiccacuts which ccrdiaws and is not cured within the applicable cure perioi

"Withdrawal Event" shall occur upon the bantraptcy or liquidation and/or tea--inadon of
a Member, or the occurrence of any other event which termia=h=e the "=+='='ad membership of a
Member in the Company. .

"Wrongful Dissociation" is defined in Section 10.7(a).

1.2 Accounting Terms. All accounting tenns not specifically defined herein shall have
the rn ae:ings generally attributed to suchterms under GAAP; provided, however, if GAAP should
change after the Closing Date and either the Company, the Class A Camnon Members by majadef .

vote or the Preferred Members by Majcrirf Consent shall object to the application' of any such
ebange herein, then OAAF shall be applied on a basis consistent with the Company's most recent

hannial state-.± for which no obj ins was made, and the Company shall modify its financial

reporting bereunder accordingly.
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. ARTIS H. . .

FORMATION OF COMPANY

2.1 Formation CVIIaidiaga, L.LC.was organized on December22,1998 as a Delaware

limited liability company by the execution and delivery of the Certificate to the office of the

Delaware Secretary of State in accordance with and pursuant to the Act

2.2 Name. The name of the Company is CV Holdings, L.LC,

2.3 PrincipeiPlgee of Business. The principal place of business of the Comp-y within
the State of Delaware is the same as that for its registered agent as set forth in the Certificate, as

amended from time-to-time. The Ccapany may locate its places of business and regiah-gai office
at any other place or places as the Managet may deem advisable. Other company offices may be
f ocated in such.places as deemed necessary or desirable by the Manager.

2.4 Registered Office and R~½a-d Agent. The Company's initial registered office and
the name of its initial registered agent shall be as set forth in the Certificate. The registered office
and registered agent may be changed by the Manager by filing the address of the new registered

office and/or the name ofthe new registered agent with the Delaware Secretmy of State pursuant to
the Act -

2.5 Tenn. Thetenn ofthe Companyis perpetual from the date of filing of the Certificate
with the Secretary of State in Delaware, unless the Company is earlier dissolved in accozdence with
either the provisions of this OPerating Agreement or the Act.

ARTICLE IIL

BUSINESS OF COMPANY

3.1 General Purpose. The dompany's purpose shall be to carry on any lawful business
purpose or activity, inclüding seekingto accpmplish any lawful business whatsoever, or which shall
at any time appear conducive to or expedient for the protection or benefit of the Company and its
assets.

3.2 Principal Purpose, Without limiting Section 3. L the principal purpose of the

Campar.y (the "Prin cipal Purpose") shall be to acquire, own, hold, and eventually disphe of the

C0ñtzihuted Shares, the CE Istes:ats, and the proceeds therefrom, and to exercise all other powers

necessary to or ressañably connected therewith which may be legally exercised under the Act and
to engage in all sativities necessary, customary, convedcat, or incident to any of the foregoing.
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ARTICLE TV.

. NAMES AND ADDRESSES OF MEMBERS;
CERTIFICATES FOR MEMBERSHIP INTFRESTS

4.1 Names and Addresses. The names and addresses of the Members are as set forth an
Exhibit G, as such schedule may be ar drA from time to time to include tbo names and addresses
ofadditiorial Members, khkdkgPernetted Transferees. Each Member has the obligation to notify
the Company of any change in its address.

4.2 Certificates. ·The Class A Common Interests, Class B Common Interests, Class A
Prefened Interests, Class B Preferred Interests and Class C Preferred Interesta will be evheed by
certiscates in substantially the forms attached as Exhibit C.

ARTICLE V. .

AMENDMENTS TO CERTIFICATE OR OPERATING AGREEMENT

5.1 Amendments to the Certificate. The Ccapairy miay amend or restate its Certificate
at any time to add a new provision or to change or remove an existing provision, pmd.kd that the
Certificate as amended or astated contain only provisions thàt are required or permitted in the
Certificate at the time of amendment or restatement

5.2 Amendment to the Operatina Agreement.

a. This Operating Agreement may be amended or modified from time to time
. only by written instmment.

b. The Members hereby consent to an and-st that modifies Exhibit E and.

all other corresponding pruvisicas to reflect.the transfer of Membership interests to the

Compaay or a third party made in accordance with the terms of this Operating Agreement.

- ARTICLE VL

. RIGHTS AND DUTIES OF MEMBERS

6.1 ... ..Xoting Rights. Subjectto the restdctions and li-"-Em met forth in this Article VI,
each Class A Cn=znen Membetshan be entitled to vote on any matter submitted to a vote of the

Members by the Manager. Each Class A Common Member shall liave the number of votes on a

matter before the Membms equal ta themunber ofClass A CommonInterests nextto such Member's

name as .set forth on Exhibit E. Facept as set forth herein (including, without limitraian,
Section 6.10) or as otherwise required by law, the Class B Ce-_=an Members and the Preferred
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Members shall net be entitled to vote on any matter which other Members shall.be entitled to vote

upon, and the Class B Common Interests and the Preferred Interests shall not be incinded in

determin·ms thenumbecofMembershipInterestsvoting orentitled tovoteon suchinatters;pmvIded
thatthePreferredMembers that are partiesto the Mmbes Agreementandtheirrespective Permitted
Tramferees aball.hold the consent rights provided to themtbmeander, whichrights donetconstitute

"voting
rights" for the porposes ofthis Agreement. .

62 Votine Matters.

a. Whenever any matter is required hereunder to be sulanitted to a vote of the
Counnon Memberpi such matter shall be considered approved or consented to upon the
receipt of the consent of Common Members entitle d to vote thereon holding at the tirne a

majodty of the Common Interests thea outstanding, in person or by pmxy, at a o;teeting of
the Commort Members or otherwise. Any Manager that is also a Common Meinber shall

, have the right to Yote Its Ca==on Intensts on the same terms as all other Common
Members.

b. Notwithstanding anypmvision of this Operating Agreement to the con.trary, .
-no Member shall be required to make any Additional Capital CanuIbutices without the
written consent of such Member.

6.3 Annual and Ouarteriv Meetless.

a, An annumI meeting of Members shnII be heki on the 10th business day of

January of each calendar year, unless changed by the Manager.. The Members at an annus]

meeting shall transact such business as may properly come before the meeting. 'Ihe annual

±ting sha!I be held at such place as may be designated in the notice for such meeting.

. b. Qcarterly meetings of the Members shall be heId on the 15th business day
following the and of each fiscal quarter, unless changed by the Manager. The M~=bers at
a quarterly meeting shall transact such buhiness as may properly come hefom the meeting.
The quarterly meetings shall beheld at such place as may be designated in the notice for such
meeting.

. 6.4 Soccial Meetines. SubjecttothenoticerequirementainSection 6.6.special meetings
of the Members may be ealled by any Member.

6.5 Informn I Actiort by Members. Any action tequired by the Act or this Dperating
Agreement to be taken at a meeting ef the Members or any other action which niny be takerL at a

meeting of all of the Members, may be taken without such ameeting with the written consent of the

Members entitled to vote thereonnecessary to carry out such actions ifa meeting wem held, setting
forth the action so taken.

6.6 Notice of Meetings. The Company shall deliver writtennotice stating the place, date
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and hour of the meeting, and_in the case of a special meeting, the pmpose or purposes for which the

meeting is called, not less than ten (10) and not more than sixty (60) days before the date of any
meeting of Members (unless Notice of such meeting is waived by all of the Members). .

6.7 No Liabilitvef Members. No Member shall be liable in its capacity as a Mernber for
the liabilities of the Cotapany.

6.8 No Exclusive Duty to Company.

a. Subject to the obligations of Abrams as set forth in the Abrams Employment

Agreements; each Member may have other business interests and engage in activities in
addition to those relating to the operations of the Cornpany. Except as specifically set forth
herein or as setforth in any other agreement between the Company and ariy Member; nothing
in this Operating Agreement shallbe deemed to restrict in any way the rights ofany Member,

· . or any affiliate of any Member, to conductany ether business or activity viatacever, and the
Member shall not be accountable to the Company.or to any other Member with respect to

. · that business or activity even if the business or activity competes with the Company's
business. Neither the Company nor any Member shall bave any right, by virtue of this

Operating Agreement, to share or participate in any other investments or activities of any
- . other Manager or Member. Each Member understands and acknowledges that the conduct

of the Company's business may involve business dealings and undertnWg¬ with Members,
the Manager, and his affiliates. In any such event, those dealings and undertakings shall be

.at ann's length and on commercially reasonable terms, and no Manager or officer shall use
his office to obtain favomble treatment for or on behalf of themselves, their affiliates or
others wliich would not otherwise be received in an aun's length transaction..

b. The Preferred Members and Class B Common Members acknowledge that
Abramsis also the chainnan ofthe board ofdirectors and president of both CVI and CSP and
a director of CapitolEurope, and agree tbat holding suchpositions now and in the future does
not cause any defanIt under this Agreement nor do they change his fiduciary respeasibility
to the Members hereunder. In addition, the Preferred Members acknowledge and agree that

any gbod faith actions Abrarns takes in the future in such other capacities will not change his
responsibilitiesas aManageror Member to the Membas hercunder or otherwise exposehim
to damages with regard thereto.

6.9 Intentionally Omitted.

6.10 Conversion Rights. Each Class B Common Member shall be entitled to 'convert, at

any time and from timeto time, any or allofthe seavating Class B Common Interests herenader into
the same number of voting Class B Common Interests. Upon such conversion, each Class B
Common Member shall be entitled to vote on any matter submitted to a vote of the Members by the
Manager. Each Class B Common Member shall have the number of votes on a toatter before the
Members equal to the number of Class B Coramon Interests nextto such Member's name as set forth
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on Exhibit R The Members hereby consent to take all steps and execute all documents necessary
to reflect the creation of such voting rights

. .

ARTICLE V1t
-

MANAGER

7.1 Management.

a. The business and affairs of the Company shall be managed by its Manager.
The initial Ivianager shall be'Abrams- Ike Manager shall direct, manage and control the
business of the Company subject to the terms, c.arditians and limitations set forth in this

Operating Agreement and the Members Agreement. Except for situations in which the

approval of the Membcrs is expressly required by this Op=A==, Agrcamagt, the Mernbers
Agreement or by nonwaivable psevisicus of the Act, if eny, the Manager shall have full and
complete authority, power and discretion to manage and control the business,.affairs and
properties of the Company, to make all decisions r-¼g those matters and to perform any
and all other acts or activities cats.arf or incident to the ma-.agc¡üent of the Company's
activities.

b. The Mr.bs hereby designate the Manager to execute documents on behalf
of the Company as approved in accordance withthe provisions of this Operating Agreement
and the Members Agreemeof.

c. A Manager shall serve until:

(1) the Members, by Majority Consent of the Mcabars entitled to vote
thereon. select a successor Maugger,

(ii) the Dissociation of such Manager pursuant to Section 10.6 below;

(iii) removal of such Manager pt__==vant to Section 7.1(cVi) above; or

(iv) resignation of such Manager pm=m±to Section 7..5 below.

d. Any Manager that serves alone shall have the right and power to appoint one
more additional Managers to serve with such Manarr. .

72 Authority of the Ms. Except as provided in this Operating Agreement or the

Members Agreement all powers of the Compady shall be exercised by the Manager. Decisions of

the Manager inithin the scope ofits authority shall be binding uponthe Company and each Member,
except as provided in this Agreement or the Members Agreement. The Manager shall have full,
exclusive, and complpte discretion, power, anil authority, subject to any other provisions of this
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Operating Agreement and the Members Agreement, to manage, control, admi¾r, and operate the

business and affairs of the Campa;:y, and to make all de½ns affectfug such business and affairs.

7.3 No Anthority ofMembem toBin4the Comusnt Onlythe Manager(and the ofBeers

of the Company pasuant to suthority granted by the Manager) shall have the authority to bind the

Company by executing documents or otherwise, No Member otherthan the Manager shall take any
action as a Member to bind the Company, Any Member that violates this provision shall fully

-

indemnify the Company and the other Members for all d amnees and costs that directly orindirectly
arise from such actiomL

. 7.4 Rerpoval ofa u--- The removal of a Manager pursuant to Section 7J(cYi) who

is also a Mabe shallnotaffect histights as aMember and shall not constitute awithdrawal of such
Member.

. - .

- 7.5 Resianation. AManagermayresign atanytimeby givingNotice to the Members and

any other Managers. The resignation of any Managers shall take effect upon receipt of Notice

thereof or at such Inter date specified in such Notice; and, unless otherwise specified therein, the

acceptance of such resignation shall not be necessary to make it effective. The resigrailen of a

Manager who is also a Member shall not affect his rights as a Member and shall not constitute a

withdrawal of such Member.

7.6 Successor to Abrams.

a. IfAbrams dies or becomes pennanently disabled while still the sole Manager,
Robert DorFman aball become the Manager. If Dorfman dies or becomes permanently
disabled befbre becoming the Manager, Abrams shall none a successor to Dortman within
60 days of Dorfman's death or permanent disability, and such successor shall, in Abrams'

solereasonablejudgment, have skills and capabilities necessary to fulfill theresponsfhiEria

If a successor is not so named and approved before
Abrams'

death orpeacnt disability,
the executor named under Abrams' will (or other applieshfe estate plan documents) shall so
serve. If Dorfman dies or becomes permanently disabled after he assumes the position of

Manager, but before the liqrddaEan cont-mplafed in Section 7.6rb) is compicted, his
successor shall be an investment banking finn selected by the executorin its sole reasonable

judgmast; provided hown that the executor shall make such selection within thirty (30)
days of the death or pennet-=* disability of Dorfman and the investment banking fum
selected shall be a "bulge bracket" or better firm of national standing and repute. As
Manager,Dorfman shall receive compensation equal to $1,000 per day, reduced by any
amounts he receives from the Operating Companies, up to amaxitnum aggregate hmount of
$250,000 per year from the Company and the Operating Companies

b. T.Èpon Abrants death or permaneat disability (and notwithstanding the

ayyviabnent of a successor Manager pursuant to Section.7.6fc) or otherwise), the Company
shall begin to liquidate its operations, and in furtherance thereot shall begin an orderly
liquidation ofthe Operating Companies and/or the bü8iassa and operations they control, with
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the intention of catering into an agreement for the disposition of such business and

operations Gn whatever form) within one year of the death or permanent disability of

. . Abrams; provided however that inthe event such agreement is not entered into within fifteen

(15) months of the death or permancia disability of Abrams, the Preferred Mcmbcrs acting
by Majority Consent shall have the rightto appm:nt an inveshnent banking fam, which fmn .
shall be a "bulge bracket" or better firm of national standing and repure, to complete the

orderly liquidating of the Operating Companies.

c. Upon Abrams resignation under Section 7.5, a successor Manager shall be
appointed pursuant to Section 7.1(c). If Abrams is removed es the Manager pursuant to
S_g;tion7.l@@or otherwise, the successor Manager shall be selected by Majority Consent.

7.7 Eank Accounts. The Manager may fromtime to time open bank accounts in the name

of the Company, with such signatories as designated by the Manager. As of the date hereof; the
Manager hereby designates Abrams as signatory for such accounts.

7.8 Chairman and Officers. The Manager may apisoint officers of the Company inits sole

discretion, which may include any positions it determines, each of which will have the powers

typically associated with such position, although in no event will such powers exceed those of the

M=n"5er, Any aumber of offices may be held by the same person. The Manager may choose such
othér officers and agents as it shall deemnecessary who shall hold their of5ces for such terms and
shall exercise such powers and perfoun such duties as shall be detennined from time to time by the
Manager.

7.9 Conflicts of Intere.g.

. a. . Except as specifically set forth herein or as set forth in a 1y other agreement

between the Company and any Member, no+Mng in this Operating Agreement shall be

deemed to resüict in any way the rights of any Member, or any afBliate of any Member, to
candüd any other business or activhy wliatsoever, and the Member shall not be aceamtahle
to the Company or to any other Member with rgspect to that business or activity even if the .

business or activity competes with the Company's business. Neither the Company nor any
Member shall bave any right, by virtue of this Operating Agreement, to share or participate
in any other investments or activities of any other Manager or Member. Each Member
understands and acknowledges that the conduct of the Company's business may involve

business dealings and undertakings with Members, the Manager, and his affiliates. In any
such event those dealings and undertakings shall be at arm's length and on commercially

. reasonableterms, andnoManager orofficer shall use his office to obtain favorable'treatment

for or on behalf of themselves, their affiliates or others which would not otherwise be

received in an atm's length transaction.

.b. The Preferred Members and Class B Common Members hereby acknowledge

that they have consented and do hereby consent to:
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(i) the lease of certain testing equipment from CV T mdng LL,C., an

entity wholly owned by Abrams, to CVI whicli equipment was in turn

leased to customers of CVI; and

(i0 the legal ownership of the CE Intemsts by Abrams so long as the

eqaitabk ownership and theeconomicbenefitatherefrominum solely
to the benefit of the Company or the Operating Compdes and
Abrams otherwise complies with the Nominee Agreement in all
respects.

c. 'Ihe Preferred Meehars and Class B Common Members acknowledge that,
in addition to being the Manager, Abrams is also the chairman of the board of directors and
president of CSP and CVI and is a Director of Capital Europe, and agree that holding such
positions now and inthe future dqes not cause any default under this Agreement dor do they
change his fiduciary responsibility to the Mernbers hereunder. In addition, the Preferred

Membersand Class B Common Members acknowledge and agree that any.good faith actions

Abrams takes in the future in such other capacities will not change his m -:.whM+ies to the

Members as a-Manager or Member hereunder or otherwise expose him to damages with .
regard thereton

7.10 Standard of Care.

a. The Manager shall perform his duties as Manager, and take all actions as

Manager, in good faith and in accordance with the fiduciary duties that a member of a board
of directors would have to stockholders and a corporation under the Delaware General
Corporation Law.

b. In discharging his duties, the Manager shall befully protected from liability
for relyingin good faith upon the records required to be=±?ãed under Article IX or upon
such infoanation, opinions, reports or statementaby any of the Members, or agents, or by any
other Person, as to matters the Manager reasonably believes are within such other Person's
professional or expert competence and who has been selected with reasonable care by or on
behalf ofthe Company, includinginfounation, opinions, reports orstatements as to the value
and amount of the assets, liabilities, profits or losses of the Company or any other facts
pertinent to the existence and amount of assets from which distributions to Members might

Properly be paid,

ARTICLE VIIL

CONTRIBUT10NS TO THE COMPANY AND CAPITAL ACCOtTNTS

8.1
Members' Capital Coutpbutions. The Members have made or shall make (as

appmpriate) the following Capital Contributions
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a. As of the Initial Closing Date, Abrams contdbuted One Hundred Dollars

(3100.00), the CSP Contibuted Shates (which the Members atthattime agreed had a Gmss
Asset Value of 3470,000 as of such date) and the CVI Contributed Shares (which the
Members at that time agreed had a Gross Asset Value of $14.1 niillion as of such date) in
return for 82,680 Class A Common Interests;

b. As of the Initial Closing Date, Wachovia contributed Four Million Five
Hundred Thousand Dollms ($4,500,000.00) in return for 7,200 Class A Preferred Interests;

c.. As of the Initial Closing Date, BNYCC contdbuted Three Million Dollars

(S3,000,00,00) in return for 4,800 Class A Preferred Interests;

d. As of the Initial Closing Date, Wachovia contributed its Warrants and
. Warrant Agreement (which the Members at that time agreed had a Gross Asset Value of

$465,000 as of such date) in return for 2,766 Class B Common Interests;

e. As ofthe Initial Closing Date, BNYCC contributed its Warrants and Wanant
Alpeement (which the Mcir-Lcis atthat time agreed had a Gross Asset Value ofS310,000 as
of such date) inretura for 2,554 Class B Common Interests; .

f. As of the Second. Closing Date, the MassMutual Investors cantdbuted
$7,500,000 in return for 10,733 Class B Preferred Interests which am apportioned among
them in accordance with Exhibit

g. . As oftbe Second Closing Date, Wachovia contn'buted $942,412in rctura for
·· I,347 Class B Preferred Interests;

h. As of the Second Closing Date, BNYCC contributed3628,751 in retura for
902 Class B Preferred Interests; u

i. As of the Third Closing Date, Smart Plastics conm½ted $5.300,000 in return
for 4,634 Class C Preferred Interests; and

J. Contemporaneously with the execution and delivery of this Operating
Agreement, Southem Advanced Materials contributed $10,000,000 in the foun of at Ieast
Eight Million Dollars (38,000,000) in cash and the Note, in retum for 8,883 Class C
Preferred Interests.

. 8.2 Additional Contributions. No Member shall be required to make Capital

Contributions other than those set forth in Section B.1 ("A'ªdcaal Capital Contributions"). If

any Member consents to make an Additional Capital Cañüibütias, such Member shall be entitled

to pdority distdbutions in respect of such Additional Capital Cantituticu under Section 9.7(cYD

hereof, but such Member's Percen1age Interest will not be adjusted.
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S-3 Capital Accounts.

a. A separate Capital Account will be reda nal for each Member.

b. The Capital Accounts are to be maintained in accordance with Treasury
Regdatian- Section 1.704-1(b)(2)(i7), and as intended10 comply with the requirements of
Code Section 704(b) and the Treasury Regü1aticea picudgated thereunder, If the Manager
determines that the marmer in which Capital Accounts are to be maintained pursuant to the

preceding provisions of this Section 83 should be modified in order to comply witli Code
Section 704(b) and the Treasury Regulations, then istwPdistanding azrfthing to the contrazy
contained in the preceding pra-d fwra of this Section 8.3. the method in which Capital

. Accounts are maintained shall be so modified.

c. No Member shalt haye any obligation (or other form of liability) to restore all
or any portion of a deficit balance in such Member's Capital Account following liquidation
or at any earlier date.

3.4 . Withdrawal of Members' Coptsbutions to Capital. No Member shall be entitled to
interest on its Capital Contdbution or to aretan ofits Capital Contribution but shall be entitled anly
to distributions or other forms of payments pursuant to Sections 9.7, 9.8, 13-2. 13.3. 14.1. 14.2
and/or 14.6.

8.5 Certain Consents. Abrams, Wachovia, BNY the Mass Mutual Investors and Smart
Plastics as the only Members of the Cón sprerf immediately

prioi· to the date hereof, hereby

(i) consent to the admission of Southern Advanced Materials as a Member in
connection withthe contt½n- describedin Section s.10) and the issnance of 8,883 Class
C Preferred Interests in connection therewith; and

Gi) agree that the Class Ó Preferred Interests were not issued to Southern
Advanced Materials for less than Fair Market Value.

. 8.6 Capital Account Balances. The balance of each Mctahws Capital Account as of
December 31, 1999, is specified on Exhibit J.
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ARTICLE IL

ALLOCATIONS, INCOME TAX, DISTRIBUTIONS,
ELECTIONS AND REPORTS

9.1 Allocation of Net Profits. After giving effect to the special allocations set forth in
Bections 9.3 and LL Net Pmfits for any taxable year shall be allocated to the Members Tàw
following manner

a. first,to the extent thatNetLosses bave been allocated pursuantto Section 9.2
(a)(ii). (iii), or(iv}for prior taxable years, NetProfits shall be allocated first to offset anyNet
Losses previously allocated pursuant to Section 9.2faYiv1 then to offset any Net Losses

preylously allocated pmsuant to Section 93(alflii1 and then- to offset any Net Losses
previouslyallocated pursuantto Section 9.2(a)(ii) (m each case, pro rataamong the Members

in proportion to their respective shares of the Net I.osses being offset); and

b. thereafter,ta the PreferredMembers, pm rata to the extent of and in the same

Jatio as distribu6ons to the Prefened Members under Section 9.7(c)(iiii. including the
Class CPreferred Retura , if any, with any remaisiag amount to the holders of the Comm=
Interests in proportion to the number of Common Interests cach holds

9.2 Allocations ofNet Iosses.

a. Afier giving effect to the special allocations set forth in Sections 9.3 and M
Net Losses for any taxable year shall be allocated to the Members In the following

manner·

(i) first, to the extent that Net Profits have been allocated pursuant to
Section 9.1(b) Jhe prior taxable years, and bave not previously been
offset by allocations under this Section 9.2(aYil Net Losses shall be

allocated. to offset such previously allocated Net Pmfits (pm rata

among the Members in proportion to their respective shares of the
Net Profits being offset);

(ii) next, to the Common Members to the extent af and in proportion to
the amount of their respective Capital Contributions made pursuant
to Section S.Ha). (d) or (e) that have not previously been offset by
allocations under this Section 9.2(a)Fu

(di) next, to the Prefinzed Mernbers to the extent of and in proportion to

the amount of their reápective Prefbrred Capital Contributions that

bave not previously been offilet by allocations under this Section

9.2(g)(iiit and
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(iv) thereafter, to the Members in proportion to their respective
Percentage Interests.

b. The Net Losses allocated pursuant to Section 9.2(a) hereof shall not exceed
the maximurn amountof Net Losses-that can be so allocated without causing any Member
to have a Deficit Capital Account at the end of.such year. All Net Losses in excess of the
fimitations set forth in this Section 9.2(b) shall be allocated to the other Members in
proportion to their respective Percentage Interests. In the event one or more, but not all, of
the Members would have Deficit Capita1Accounts as a ce=.--quence of an allocation ofNet
Losses pursuant to Section 9.2(a) hereof, the limitation set forth in this Section 9,2(b) shall

. be applied on a Member by Member basis so as to allocate the maximum pennissible Net
Iosses to each Member under Section 1.704-1(b)(2)(ii)@ of the Treasury Regulations.

93 Special Allocations. The following special allocations will bemade in the fbilowing
order and priority before allocations ofNet Profits and Net Losses:

a. Minimum Gain Chargebacit If there is a net decrease in "partnership
minimum gain" (as.that term is defined in Sections 1.7042(b) .) and 1.7042(d) of the

Regulations) during any taxable year or other period for which allocations are made, each
Member will, to the extent required by Section 1.704-2(f) of the Regulations, be specially
allocated items of Company income and gain for such period (and,.to the extent required by
Section 1.70420)(2)(iii) ofthe Regulations, subsequentperiods)in an amoantequal to that
Members share of the net decrease in partnership =!='== gain. Allocations pursuant to
the previous sentence shall be made in accordance with Section 1.704-2(f)(6) and 0)(2) of
the Regulations. This Section 93{a) is hteded to comply with the minimum gain
chargeback requirement in Section 1.704-2(f) of the Regulations and shall be interpreted

consistently therewith.

b. Partner Minimum Gain Charpeback.. if there is a net decrease in "partner
nonrecomse debt minimum gain" (as that termis defined 10 Sections 1.704-2(i)(2) and (3)
of the Regulations) during any taxable year or other-period for which allocations are made,
each Member who has a share of that partner nonrecourse debt rainirmum gain as of the

beginning of the period shall, to The extent required by Section 1.7042(i)(4) of the

Ragulations, be specially allocated iterns of Company income and gain for thatljeriod (and,
if necessary, subsequent periods) in an amount equal to that Members share of the net
decrease in partner nonrecourse debt r½= gain. Allocations pursuant to the previous
sentence shall be made in accordance with Section 1.704-2(i)(4) and G)(2) of the

Regulations. This Section 93rb) is intended to cornply with the requirement in
Section 1.7042(i)(4) of the Regulations and shall be interpreted consistently therewith.

c. Oualified Income Offset. A Member who unexpectedly receives any
adjustment. allocation or distribution described in Regulati ons
Sections 1.704-1(b)(2)(ii)(d)(4), (5) or (6) will be specially allocated items of Compañy
income and gain in an amount and manner sufficient to eliminate, to the extent required by
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the Regulations, the Deficit Capital Account'of such Member as quicid y as possible,
provided that sa allucadea pursuant to this Section 9.3(c) shall be made only if and to the .
extant that such Member would have a Deficit Capital- Account after all -other allocations

. provided for in this Article IX have been tentatively made as if this Section 9..3(c) were not
in this Agreement.

d. Nonrecourse Deductions. Netidd anything to the contrary in this
Agreement "nonrecourse deductions" (as that term is defined in Section I.704-2(b)(1)) for

any taxable year or other period for which anecatians are made will be allocated among the
Members in proportion to their Percentage Interests.

.
e. PartnerNonrecourse Dedú©deas. Notwithstanding anything to the contrary

in this Agreement, any "partner non-recourse deductions" (as the same is defined 16
. Sections 1.704-2(i)(1) and 1-704-2(i)(2)) for any taxable year or other period for which

allocations are made will be allocated to the Member who beam the economic risk of loss
with respectto the partner nonrecourse debt to whicly the partner nonrecourse deducEge are
attributable in accordance with Regulations Section 1.704-20). .

. E Code Section 754 Adjustments. To tbe extentan adjustment to the adjusted
tax basis of any Company assetunder Code Sections 734(b) or 743(b) is required tdbe taken
in to acco un t in de terminin g C api tal A ccoun ts . under Regul a ti o as
Section 1.704-1(b)(2)(iv)(m), the amount of the adj±ent to the Capital Accounts will be
treated as an item of gain (if the adjr's=t increases the basis of the asset) or loss (if the
adjustment decreases the basis), and the gain'

or los s will be specially allocated to the
Members in a inanner consistent with the manner in which their Capital Accounts are .
required to be adjusted under Regulations Section 1.704-- I(b)(2(iv)(m).

9.4 Curati,ve AHocations. The allocations set forth in Section 9:2(b) and Section 9,3
hereof (the "Regulatory Allocations") are inicaded to comply with certain requirements of the

Tressary Regulationst It is the intent of the Members that, to the extent possible, all Regulatory
Allecaticaa that are made be offset either with other Regulatory AHocations or with special
allocations putsuant to this Section 9.4. Therefore, notwithstanding any other provision of this
Article IX (other than the Regulatory Allocations), the Manager shall make such offsetting special
allocations in whainver manner it, in consultation with the Company's acccüútants, determines are
appropriate so that, after such offsetting allocations are made, each Member's Capital Account
balance is, to the extent possible, equal to the Capital Account balance suchMeW would have had
if the RegulatotyA"e-Ges were not put of this Agreement and all Companyitems were allocated
pursuant to Sections 9.1 and 9.2(al, In exercising its discretion under this Section 9.4. the'Manager,
in usasaltatica with the Company's acecatants, shall take into account future Regulatory
Allocations under Sections N(a) and 2,_3.@ that, although not yet made, are likely to offset other

Regulatory Allocations previously made under Section 9.3rd) and 9.3(et

9.5 Qther Allocation Rules.
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a. For pinpeses of determining the Net Profits, Net Losses, or any other items
. allocable to any period;NetProfits,Net I sses,and any sueb otberitems shall bed =hed

on a daily, monthly, ar other basis, as dchamined by & Manager using say permissible

method under Code Section 706 and theRegulafions thereunder.

b The Members are aware ofthe income tax consequences of the allocations
made by this ArticleTrand-hemby agree to be bound by the provisions of this ArticleIXin

reporting their shares of Company income and loss for income tax purposea

c. Solely for purposes of determining a Membe/s pmportionate share of the

"excess nearecourse liabilities" of the Company within the meaning of Regulations
Section L752-3(a)(3), the Mabeas' interests in Company profits are in proportion to their
Percentage Interests.

9.6 .Tax Allocations Code Section 704(cUn accordance with Code Section 704(c) and
the Regulations, thereunder, Ecom% jgain, loss, . and deduction with respect to any property
contributed to the capi.tal of the Carspatti shall, solely for tax purposes, be allocated among the
Members so as to take account of any variation between the adjusted basis of such property to the

Company for federal income tax purposes and its initial Gross Asset Value.

In the event the Gross Asset Value of anyPartnership asset is adjusted pursuant to paragraph

(b) of the definition of Gross Asset Value, subsequent allocations of Income, gain, loss, and
deduction with respect to such asset shall take account of any variation between the idjWM basis
of such asset for federal income tar purposes and its Gross AssetValue in the same manner as under
Code Section 704(c) and the Regulations thereunder.

Any elections or other decisions rating to such allocations shall be made by the Manager
in any znanner that reasonably ref1ccts the purpose and h+af oh of this Agreement. Allocationk
pursuant to this Section 9.6 are·

solely for pmposes of federal, state, and local taxes and shall not

affect, or in any way be taken into account in computing, any Members Capital Account or share
of Net Profits, Net Losses, other items, or distributions pursuant to any provision of this Agreement.

9.7 Distributions..
. .

a. The Company shall make no distributica in a form other than cash or
"'

Marketable Seceities except with Majoñty Consent. In caññâction wf th any distribution

hercuader, each Member shall be entitled in receive the same form of distribution as each .
other Member.

b. Notwithstanding any other provisions hereof, centemparaneously with the

execution and delivery of the Original Operating Agreement, the Company distributed to
Abrams Seven Million Dollars ($7,000,000-00)in cash, which distribution did not and shall

not afTect his Percentage Interest or otherwise affect his rights to receive disMb'Mons

pursuant to Section 9.7(c1 The Members acknowledge that the contribution by Abrams
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. punmant to Section 8.1(a) and the distribution referred to in this Section 9.7(b) resulted m
apartial sale of the antributed property for federalincometax pmposes pursuant to Section
L7177 of the·Treasury Regulations.

c. Distdbutable Cash and Macketable Securities will be distdbuted within 15
days after the end of each calendar quarter in the following order of priority:

(i) First, to the - Members that have made Additional Capital
Contributions under Section 8.-2 in proportion to and to the extent of

. their respective Unrecovered Additional Capital Contributions;

(ii) Next, to the Preferred Mernbers in proportion to and to the extent of
tbnir respective Umecovered Preferred Capital Contributions; and

(lii) Floally, subjeeito Sectf ons 9.7(d) and 13.1 among the Members, pro
rata based on their respective Percentage Interests on the date of the

distribution; pmvided, however, If the Class C Pmfened Members
become cafitted to a distdbation of the Class C Preferred Retum, if

. any, upon dissolution of the Campany, the amount distributed to the
Class C Pretened Members pursuant to this Section 93(c)(iii) shall
be increased by the amount of such Class C Preferred Return, and the
amount distributed to the holders of the Common Interests pursuant
to this Section 9.7(exiii) shall be correspondingly reduced with such
reduction bome by the holders ofthe Common Interests in proportion
to the number of Common Interests each holds.

d. If, at the time ofany distributionmade beforethe final liquidating dis tdbution
pursuant to Section 13.2, the Minimum IRR Shortfall Amount is greater than zero, the

Company shall retain out of the amounts otherwise distributable to the holders of Common
Interests pursuant to Sections 9Eeviii) an smount equal to the aggregate uumum IRR
Shortihil Amount payableto all Preferred M-mem atsuch time, provided thatthe aggµcy,mic
amount retained pursuant to this Section17(d) shall not exceed $19,600,000, All amounts
so retained shall be placed inan interest-bearing escrew account and shall be maistalead by
the Company and distdbuted upon the· liquidation of the Company as provided in
Section p s. ·

9.3 Tax Advances.

a. If atanytime Abrams has anExéess Tax Amount, then all Distr ble Cash
otherwise distributable pursantfo Section9.7(c)shall be distdbuted to Abrams to the extent

necessary to alidaate such Excess Tax Amount. All distributions made pursuant to this

Section 9.8 are intended to be, in effect, advascés against subsequent distributions (if any)
to which Abrams otherwise would be entitled in accordance with Section 9.7(c1

Accordingly, if the Companymakes any distribution pursuantto this Sciation 9.B, the amount

..
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of idl subsequent distdhilaña that otherwise would be made to Abrams in accordance with
Section9.7(c) shall oot be made to Abrams (such amounts having already been considered
distributed by virtue of this Section 9.8) until the total amounts actually distributed to
Abrams pursuantin Section9,7rc)(iii) andthis Section 9.8nolonger exceed the amounts that
would have been distributed to Abrams pursuant to Section 9.7(c)(iii) had this Section 9,8
not been included in this Operating Agreement As used above, "Excess Tax Amounta

means, as of any relevant date, an amount equal to '(i) rjitrpreduct of (A) the highest
combined federal, state, and local income tax rate applicable to individuals resident in New · ·

York city (or such other place in which Abrams shall then reside) at the relevant time with
respect to the type of income involved (taking into account that state and local incometaxes
am deducted in detmnining federal tax income) multiplied by (B) the excess, if any, of the
cumulative amount of taxable income and gain oveir the cumulative amount of taxable loss
and deduction recognized by Abrams on acconut of any provision of this Agreercent for
federal income tax purposes pursuant to this Agreement prior to such date minus (ii) the
cumulative amount of money distributed to Abrams prior to such date pursuant to Sections

9.7(c) or 9,8(a). If the Company is dissolved and its affairs are to be wound up pursuant to
Section ]3,2, or if the Company otherwise disposes of substantially all of its assets, Abrams
(or his successor in interest) shall contribute to the Company an amount equal to the excess,
if any, of (A) the total amounts actually distributed to Abrams pursuantto Section 9,7(c)(iii)
and this Section 9.8 prior to such date over (B) the total inacuats that would have been
distributed to Abrams pasuant to Section 9.7feViii) prior to such date had this Section 9 B
not been included in this Operating Agreement

b. If at any time a Preferred Member has a Prefened Member Excess Tax

Amount, then all Distributable Cash otherwise distributable pursuant to Section 9.7(c)(iii)
shall be distributed to the Preferred Member to the extent necessary to r-hinte such
Preferred Member Excess Tax Amount. All distributions made pursuant to this Section 9.8
am intendM.to be,in effect, advances against subsequent distdbutions (if any) to which such
Preferred Member otherwise would be entitled in accordance with Section 9.7{cWiii),

Accordingly, iftbe Company makes any distribution pursuantto this Section 9.3, the amount
of all subsequent distributions that otherwise would be made to the applicable Preferred
Member in accord ance with Section 9,7(c)(iii) shall not be made to such Preferred Member
(such m=r+s having already been considered distributed by virtue of this Section 9.8)until

, the total amounts actually distdbuted to such Preferred Member pursuant to Section
9.7(cYiii) and this Section 9.8 no longer exceed the amounts that would have been
distributed to such Preferred Member pursuant to Section 9.7(c)(iii)had this Section 9,8 not
been included in this Operating Agreement: As used abOYe, "Preferred Member Excess

Tax Amount"
means. as of any relevant date, an amount equal to (i) the product of (A) the

highest combined federal, state, and lot:al hicome tax rate applicable to individdâis resident
inNew York, Boston, Atlanta, Memphis or Chicago, depending on which Preferred Member

has the Preferred Member Excess Tax Amount, at the relevant time with respect to the type

of income involved (taking into account that state and locsI income taxes are d r±d in

determining federal tax incoma) multiplied by (B) the ex cess, if any, of the curnulative
amount oftaxable income and gainoverthe cumulative amount oftaxable loss and deduction
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. .

· recognized by such Preferred Member on account of any provision of this Agreement for
fedeal income tax pmposes pursuant to this Agreement prior to such date minus (ii) the .
cumulative amount of money distributed to such Preferred Mcater prior to such date
pursuant to Sections 9.7(c)(iii) or 9.8(bt

c. .Re amounts owed under Sections 9.Stal and 9,S(b) are equal in priority and
are to be apportioned amon g the Members pro rata based on the amonut owed.

d.'
If; as a result of an audit by any taxing authority or an amendment to a tax

return for a prior year there is an Excess Tax Amount or a Preferred Member Excess Tax

Amount, the Camparcf shall make such pa yments underSection 9.8 as may be necessary to
reduce such Excess Tax Amount orP1eferred Membefs Excess Tax Amonotto Zero as soon
as possible. In addition, both the Excess Tax. Amount and Prefened Member Excess Tax
Amount shall include any interest and penalties which arise as a result at an of audit the
Company's tax returns.

9.9 . [.jmitation Upon Distributions.. No distribution shall be made if it is in violation of
the Act.

9.10 LoansTb Company. Nothingin this Operating Agreementshallprevent any Mcmi.,cc
from ma½ g loans to the Compa_q by agreement with the Company, with the tenns approved by

. the Manager, and subject to the limitations set forth in Sections 7.2 and 7.9(a) hereof

9.11 AccanaWF Period. The Company's accounting period shall be the calasia year.

9.12 bconis.. Audits and Reports; ne Cé-=pey shall maintain tecords and emman's of
the operations and expcaditm es of the Company, which shall be available to any Member for
inspection upon reasonable notice.. At a

--
=_sa, the Company shall keep at its principal place of

business the following records:

a. A current list of the full name and last known address of eacti Member.

b. A copy ofthe Certificate and all emedments thereto, togetherwith executed
copies of pay powers of attorney pursuant to which any =mc-hs.± has been executed;

c. Coples of the Comparg?s federal, state, and local income tax retums and

reports, if any, for the seven most recent years;

d. Copies of the Company's currently effective written OpeaNng Agreement,
. and copies of any financial staternants of the Ceaipüÿ for the-seven most recent years;

9.13 Returns and Other Elections. The M=2= shall cause the prep=_Hon and timely
filing of all tax retums required to be filed by the Company pasuant to the Code and all other tax
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retums deeined traf and required in each jurisdiction in which the. Company does business,
which shall be.available to any Member for inspection upon reasonable notice.

. 9.14 Tax Matters Partn_g. Abrams is designated as the "Tax Matters Partner"(as defined

in Code Section 6231), and is authorized and required to represent the Company (at the Companyt
evense)in connection with all examinations oftbe Company's affairs by tax aut.horities, including,
without limitation, arimhistrative and judicial procerlina and to expend Company funds for
praf-Men-1 services and costs associated therewith. The Mabs agree to cooperate with each
other and to do or refrain fmm doing any and all things reasortably required to conduct such
proceedings. The Tax Matters Partner shall take reasonable action to cause each other Member to
be treated as a "notice partner".within the meanir g of Section 6231(a)(9) of the Code. Each other
Mernber shall be given at least five (5) business days advance notice from the Tax Matters Patner
of the time and place of, and shall have the right to pudpale in, (i) any material aspect of any
administrative proceeding relating to the termination of partnership items at the Company level and

(ii) any instdr.1 discussions with the Intemal Revenne·Service relating to the interpretation of this

Operating Agreement. The Tax Matters Partner shall not initiate any action or proceeding in say
court, extend any statute of limita.tian, or take any other action cente..trqlated by Sections 6222
through 6232 Code that would legally bind any Member or the Comp-y. The Tax Matters P artner
shall from time to time upon request of any other u-h- confer, and cause the Company's tax
attomeys and accountants to confer with such other Member an d its attomeys and accountants on

any matters relating to any Company tax retum or tax eIcetion.

ARTIC1.E X.

TRANSFERABILITY

10.I General.

a. Subject only to the reasonable requirements imposed by the Manager to
. prevent violations of the federal and state securities laws and any other liraitations imposedy

under Articles 70 and XIV, ench Member shall have the right, without the consent of the

.Manager, the Members or otherwise, to Tansfer (as defined in S.ection 10.2fe)) all or pait
ofits Metnbership Interests to any Person.

b. As of the.Closing Date, the Members hereby consent to the pledge by
Southem Advanced Materials of 1,777 of their Class C Prefened Memb=kip Interests in
connection with its Capital Contribution as set forth in the Cur/ent Contribution A'greement

10.2 Limitations on Transfers: Êi of First Offer. No Class B Common Member or
Preferred Member Inay transfg all ér any portion of its Membership Interests.(the "Offered

Interest") (other than to an Affiliate or as provided in Section 10.2(f)), whether by operation of law
or otherwise, unless imeli Member (the "Seller") first offers to sell the Offered Interest to the non-

transferring Members pursuant to the tenns of this Section 10,2.
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a. [.imitation on Transfers. No Transfer may be made under this Section 10.2

unless the Seller first offers thenoa·-transfardng Members the right to purchase the Offered
Interest. The Seller shall provide a written notice (the "Offer Notice") to each ofthe non-

transfiming Members (i) stating that Seller intends to Transfer the Offered Interest,and (ii)

setting forth the number ofMembership Interests thatSeller intends.to Transfer. Eachof the

nois-transfesing Members shall have ten(10) business days from the date of receipt ofsuch
notice (the "Notice Period")to make an offerto purchase its pm rata pcation (based on its
percentage of the Membership Interests owned by the non-transfening Membe) of the
Offered Interest. If a non-transferring Member declines to purchase its pro rata portion of

theOfferedInterest, thenthe other non-transfeuing Members shall have therighttopurchase
such Member's portion of.the Offered Interest A failure by a non-transferring Member to
respond in writing to the Seller prior to the cod of the Notice Period shall be deeined to be

a rejection by the non-transferrin'g Member of the offer to purchase the Offered Interest.

Hach non-transferring Member that desires to purchase all or part of the offered Interest

(each, a "Proposed Purchaser") shall deliver a written offer(the "Purchase Offer") to the
Seller prior to the end of theNotice Period setting fbrth (x)its offer to purchase the Offered

Interest, (y) the offered cashpurchase price (the "Offer Price"), and(z) other material terms
and conditions to its purchase ofthe.OfferedInterest. The Purchase Offer shall be signed by
the Proposed Purchaser and shall be irrevocable for a period ending no sooner than the
Business Day following the end ofthe Pree to Sell Period (as defined in Section 102fe)) (the
"Offer Period"). .

b. Acceptance of furchase Offer; Closing of Purchase. Seller inay accept or
telect the Purchase Offer as to all but not less than all of the Offered Interest at any time

during the Offer Period by delivering written notice to the Proposed Purchaser(s) prior to the

end ofthe Qffer Period. If Seller accepts the Purchase Offer in accordance with the previous

sentence, the closing of any purchase pursuant to this Section 10.2 shall be held at the
principal office of the Company at 10:00 a.ut (local time at the place of closing) on the first
Business Day on or after the 15th day following the end ofthe Offer Period or at such bther
date,1ime andplace as the parties may agree. At the closing, the Proposed Purchaser(s) shall

pay to Seller, in cash or other immediately available funds, the Offer Price for the offered

laterest, and Seller shall deliverto the ProposedPurchaser(s) good title, free and clear ofany
.1iens, claim enemul.amnees, secwity inferests or options to the Offered Interest thus
purchased. At such closing, the parties shall ececute such documents and instruments of
conveyance as may be necessary or appropriate to effectuate the transactions contemplated

hereby, including the Transfer of the Offered Interest to the Proposed Purchaser,(s). Each
Member and the Company shall bear its own costs of such Transfer and closing, including
attorneys' fees and filing fees.

c. Sale If Purchase Offer is Rejected. If the Purchase Offer is not accepted in

the manner herein above provided, or the Proposed Purchaser(s) fail to close the pard-w

on the closing date specified in Section10.2fb) above, then in either such event, but sykject

to the last sentence of this Section 10.2fc) and subject to Section 10.2(d), the Sellefdi'all be
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free for the pedod descdbed below(the "Free toSeII Periq d") to sell the Offered Interest to

any other Person upon teans and conditions that are more favorable to the Seller than those
contained in the Purchase Offer (including at the same or greater price). The Free to Sell
Pedod shall be, as applicable (i) if the Purchase Offer is not accepted, the pedod ending on
the 120thdayfollowing the day of the non-transferring

Members'
receipt ofthe OfferNotice,

or (i1) if the Patphase Ofer is accepted by the Seller but the purchase is not closed, 60 days
after the scheduled closing date. If the Offbred Interest is not sosold withia the Free to Sell

Peded, the Sellef s right to Transfer its Membership Interests shall again be subject to the

restdctions contained in this Section 10.7.

d. No Transfers to Competitors. No Class B Common Member or Preferred

Member may transfer any portion of its Membership·Interests to any Person that dedved

more than 25% of its gross revenues in its pdor fiscal year from a line or lines o,f business
that competes matedally with a line ofbusiness of the Company that derived more tlfan25%
of the gross revenues of the Company in its pdor fiscal year. For purposes of this provision,
"lines or lines of business" for the Company shal,l mean thermoplastic and/or modified

.1hermoplastic (such as.PVC or pùlipsepykñe) rigid and semi-rigid containers; modified
thermoplastic (such as PVC or polyprüpylene) film, all for use in the 1zansport of specialty
chemicals, and applicable in the bulk drugs, ethical drug coatings, pesticide and perishable
food packaging industries.

e. Definition of "Transfer". For the purposes of this Secdon 10.2. '"Transfer"

. means, as a noun, any voluntary or involuntary transfer, sale, assignment, pledge,
hypothecation or other disposition and, as a verb, voluntarily or invelüut&ñly to transfer,
sell, assign, pledge, hypothecate, or otherwise dispose of. -

f. Exceptions to Restactions on Transfer.

(i) Notwithstanding anything to the contrary cchd herein,, and
- without having to comply with any of the restrictiona contained in

this Article X (other than Section 10,2fd)) or ATticle XÍV (although
such Interests will remain subject to the obligation in Article XEV1,
any of the MassMutual Investors may Transfer any of their

Membership Interests to: (i) any of the other MassMutual Investors;

(ii) any of their respective Affiliates; (iii) any other Person for which
i.t or any other MassMutual Investor (or any of their respective

Affiliates) acts as investment manager or advisor; or (iv) any person
. that acquires the Membership Interests througb: (A) h merger,

consolidation, sale or other similar transaction in which the

MassMutual Investor is not the surviving entity; (B) any other
acquisition ofall orsubstantinny all of the assets of any MassMutual

- Investor and/or. (C) any sale by any MassMutual Investor of any

group of investrnenb,
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(ii) Notwithstanding anything to the contrary contained herein, and
. without having to comply with any. of the resiziulious contained in

this Article X (other than -Sc.ction 10.2(d)) or Article XIV (although
such Interests will remain subject to the obligation in Article XIV),
BNY may Transfer any of its Membership Interests to: (i) a "small
business investment company" formed to own the Membership
Interests of DNY-and other similar investmenw; (ii) any person that
acquires the Membership Interests through the mergerin which BNY
is not the surviving entity or other acquisition of all or substantially

. all of the assets ofBNY.

(iii) Notwithstanding anything to the contrary contained herein, and
without having to comply with any of the restrictions contained in
this Article X (other than.Section 10.2(dW or Article XIV (although
such Interests will remain subject to the obligatio- in Adicle XIV)
Wachovia may Transfer any of its Membership Interests to any
person that acquires the Membership Interests through the merger in.

which Wachovia is not the surviving entity or other acquisition of all
or substantiaHy all of the assets of Wachovia.

(iv) Notwithstanding anything to the contrary contained herein, and
without having to comply with any of the restrictions contained in
this Article X (other than Section 10.2(dW or Article XIV (although
such Interests will remain subject to the obligation in Article XIV).
Smart Plastics may Transfer any of its Membership Interests to: (1)
AtTitiates of the SP Manager; (ii) any other Person for which the.SP
Manager (or any of its respective Affiliates) acts as investment

. manager or advisor; or (iii) any person that acquires the Membership
Interests through: (A) a merger, consolidation, sale or other similar
transaction in which Smart Plastics is not the surviving entity; and/or

(B) any other acquisition of all or substantially all of the assets of
Smart Plastics.

(v) Notwithstanding anything to the contrary -contained herein, and
without having to comply with any of the restrictions contained in

this. Article X (other than Section 10.2(d) or Article XIV (although
such Interests will remain subject to the obligation in Article XIV),
Southern Advanced Materials may Transfer any of its Membership
Interests to: (i) Affiliates ofthe SAM Manager, (ii) any bther Person

for which the SAM Manager (or any of its respective Affiliates) acts

as investment manageror advisor; or (si) any personthat acquires the

Membership Interests through: (A) a merger, consolidation, sale or

othersimilar transactioninwhich SouthernAdvanced Materials is not
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