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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK:  COMMERCIAL DIVISION PART 53 
 
      -----------------------------------------------------------------------------------X 

DECISION + ORDER ON 

MOTION 

  

INDEX NO.  651690/2021 

  

MOTION DATE N/A, N/A 

  

MOTION SEQ. NO.  003 004 

  

1650 BROADWAY ASSOCIATES, INC.,ELLEN STURM, 
GST EXEMPT STURM FAMILY TRUST, GST 
NONEXEMPT STURM FAMILY TRUST, ELLEN STURM, 
GST EXEMPT STURM FAMILY TRUST, GST NON-
EXEMPT STURM FAMILY TRUST 
 
                                                     Plaintiff,  
 

 

 - v -  

KENNETH STURM, GETZEL, SCHIFF & PESCE, LLP, 
JOHN DOES 1-10, ABC CORPORATIONS 1-10, 
 
                                                     Defendant.  

 

-----------------------------------------------------------------------------------X  
 

HON. ANDREW BORROK:  
 
The following e-filed documents, listed by NYSCEF document number (Motion 003) 91, 92, 93, 94, 95, 
96, 97, 98, 99, 100, 101, 102, 103, 113, 114, 115, 119 

were read on this motion to/for     DISMISS  . 

   
The following e-filed documents, listed by NYSCEF document number (Motion 004) 104, 105, 106, 107, 
108, 109, 110, 111, 112, 116, 117, 118 

were read on this motion to/for     DISMISSAL  . 

   
Getzel, Schiff, & Pesce, LLP’s (the Accountants) motion (Mtn. Seq. No. 003) to dismiss the 

amended complaint (the AC; NYSCEF Doc. No. 87) must be granted because Ken Sturm’s 

extraordinary “loans” were properly disclosed in the financial statements, and the AC fails to 

otherwise state a claim as to how the Accountants deviated from the accepted standard of care 

for accountants in executing their duties and responsibilities pursuant to the Engagement Letters 

including how they aided and abetted Kenneth Sturm’s clandestine extraordinary unauthorized 

salary increases, his alleged forgery of Ms. Sturm’s signature on the Citibank loan documents 

and other alleged misappropriation of diner assets. 

   

FILED: NEW YORK COUNTY CLERK 04/26/2023 03:38 PM INDEX NO. 651690/2021

NYSCEF DOC. NO. 121 RECEIVED NYSCEF: 04/24/2023

1 of 3



 

651690/2021   1650 BROADWAY ASSOCIATES, INC. vs. STURM, KENNETH 
Motion No.  003 004 

Page 2 of 3 

 

Kenneth Sturm’s motion (Mtn. Seq. No. 004) to dismiss the AC must be granted solely to the 

extent that the Plaintiffs must file a second amended complaint.  As conceded at oral argument, 

the second cause of action was intended to be styled as a direct claim of Ellen Sturm.  For the 

avoidance of doubt, the documentary evidence does not utterly refute the Plaintiffs’ claims. 

Among other things, the financial statements which Mr. Sturm is alleged to have hidden from 

Ms. Sturm, did not disclose his extraordinary salary increases and other alleged misappropriation 

of diner asset, all taken without proper approval.  Indeed, according to the Accountants, Ms. 

Sturm was not aware of Mr. Sturm’s conduct until 2019.  Although nothing appears to have put 

her on inquiry notice such that the claims could be said to be time barred, this is not properly 

resolved at this stage of the litigation in any event.  Lastly, the Court notes that the Plaintiffs 

have standing.  

 

It is hereby ORDERED that the Accountants’ motion (Mtn. Seq. No. 003) to dismiss the AC is 

granted; and it is further 

 

ORDERED that Mr. Sturm’s motion (Mtn. Seq. No. 004) to dismiss the AC is granted solely to 

the extent that the Plaintiffs shall file a second amended complaint; and it is further 

 

ORDERED that the remaining parties shall appear for a preliminary conference on May 18, 

2023, at 11:30am. 

4/24/2023       

DATE      ANDREW BORROK, J.S.C. 

         CHECK ONE:  CASE DISPOSED  X NON-FINAL DISPOSITION   

  GRANTED X DENIED  GRANTED IN PART  OTHER 
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APPLICATION:  SETTLE ORDER    SUBMIT ORDER   

CHECK IF APPROPRIATE:  INCLUDES TRANSFER/REASSIGN  FIDUCIARY APPOINTMENT  REFERENCE 
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