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SUPREME COURT-STATE OF NEW YORK
SHORT FORM ORDER
Present:

HON. TIMOTHY S. DRISCOLL
Justice Supreme Court

X

VASSILIOS KEFALAS,

TRIAL/IAS PART: 6

Plaintiff,
NASSAU COUNTY
~against-

Index No: 610245-20
PETROS ALEXANDROS PAPPAS, MILENA Motion Seq. No. 1
MARIA PAPPA, DIMITRIOS KONDYLIS, Submission Date: 10/1/21

ELIZABETH IOANNIDI a/k/a ELISAVET
IOANNIDI, and DIMITRIOS XIOTIS,

Defendants.
X

Papers Read on these Motions:
Memorandum of Law in SUppPort........cciiennciniscssnissssmsacssnssessnsssenes
Affidavit and Affirmation in Support with Exhibits.......
Affidavit in Opposition with Exhibits
Memorandum of Law in Opposition
Reply Memorandum of Law....
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Presently pending before the Court is the motion to dismiss the Complaint pursuant to
CPLR § 3211(a)(1), (@)(3), (a)(5), and (a)(7) filed by defendants Petros Alexandros Pappas
~ (“Pappas™) and Milena Maria Pappa (“Milena,” and collectively, “Defendants”).! For the
following reasons, Defendants’ motion is granted in part and denied in part.

The parties are reminded of the Preliminary Conference scheduled for January 10, 2022 at
9:30 a.m.

BACKGROUND

A. The Parties’ History

The Complaint alleges as follows:

! Defendants Dimitrios Kondylis, Elizabeth Ioannidi a/k/a Elisavet Ioannidi, and Dimitrios Xiotis
have not appeared in this action.
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Beginning in or about 2009, Vassilos Kefalas (“Kefalas™) and Pappas entered into
widespread and confidential business and profit-sharing arrangements and a fiduciary
relationship with respect to various shipping and real estate businesses (“Kefalas-Pappas
Venture”). Kefalas purchased and acquired — through Octagon Maritime Holdings Corp.
(“Octagon”), an affiliated entity — ownership of an international shipping and trading company
known as Oceanbulk Shipping & Trading (“OBST”) from Royce Research Limited (“Royce”™), a
Cypriot company formerly owned by Pappas.

Notwithstanding Octagon’s 100% record ownership of OBST, Pappas, along with
Milena, Dimitrios Kondylis (“Kondylis™), Elizabeth Ioannidi (“Ioannidi”), and Dimitrios Xiotis
(“Kiotis” and collectively, the “Pappas-Controlled Defendants™) continued to manage and
operate OBST through 2015, when OBST was dissolved either by or at Pappas’ direction. Asa
result, Pappas and the Pappas-Controlled Defendants were required to but failed to account to
Octagon or Plaintiff for the substantial profits and distributions. Pappas and his designees,
including the Pappas-Controlled Defendants, continually exercised direct and exclusive
supervisory and managerial control over OBST’s ongoing business and affairs throughout the
entire relevant time period, including, without limitation, with respect to 1) Defendants’ ongoing
and exclusive management and settlement of OBST’s and its subsidiaries’ valuable Forward
Freight Agreements (“FFAs”) with multiple counterparties in the global shipping markets, 2)
OBST’s ongoing sales and trades involving ship fixtures, and 3) ongoing financial and bank
account management, reporting, and compliance.

Defendants’ ongoing and exclusive supervisory and managerial control over the business

and affairs of the Kefalas-Pappas Venture extended beyond OBST. Milena’s ongoing role and

~ activities as one of the closest confidantes of her father, Pappas, included continually assisting

Pappas with all aspects of his business and affairs, overseeing all FFAs, ship acquisitions, and
other shipping industry and real estate business activities in furtherance of the Kefalas-Pappas

Venture, and serving as an actual signatory on various bank accounts that were maintained on

. behalf of the Kefalas Pappas Venture. Ioannidi had direct and ongoing involvement in the

management of various business affairs of the Kefalas-Pappas Venture, including OBST’s FFAs
trading and record keeping, and served as a signatory to its bank accounts. Xiotis provided
ongoing accounting and bookkeeping services in his role as Pappas” Greek accountant and

bookkeeper and was charged with accounting and bookkeeping duties and responsibilities with
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respect to the Kefalas-Pappas Venture, including with respect to OBST. Kondylis, another
executive who continually and closely worked for Pappas, headed the department dealing with
the trading of the FFAs and ships’ physical fixtures under Pappas’ direction and control with
respect to the Kefalas-Pappas Venture.

Additionally, each of the Pappas-Controlled Defendants 1) had full knowledge and
awareness of Pappas’ fiduciary duties and responsibilities to Plaintiff, including with respect to
OBST and by virtue of the Kefalas-Pappas Venture, and 2) substantially assisted Pappas to divert
all profits and distributions from OBST and the rest of the Kefalas-Pappas Venture to Pappas or
his designees. The Pappas-Controlled Defendants substantially assisted Pappas’ fraudulent and
unlawful activities by collecting and diverting the entirety of substantial funds and revenues that
were realized and collected on account of OBST’s FFAs and physical trading activities at the
direction of Pappas.

In or about March 2014, Milena unilaterally withdrew, at Pappas’ direction and without
Kefalas’ knowledge or consent, over $10 million from a bank account belonging to the Kefalas-
Pappas Venture, which was diverted and misappropriated to Pappas or his designees. Kefalas
fully performed his duties and obligations as part of the ongoing Kefalas-Pappas Venture,
| including by paying $1 million to Pappas or his designee together with their agreement to
allocate 40% of the profits of OBST for the two years following Octagon’s acquisition of OBST
to Pappas or his designees. Pappas, aided and abetted by the Pappas-Controlled Defendants,
~ diverted the entirety of substantial funds and revenues that were realized and collected on
account of OBST’s FFAs and physical trading activities. In the years following Octagon’s
acquisition of OBST, Pappas and the Pappas-Controlled Defendants collected in excess of $20
million on account of settlements and trading of the FFAs and additional shipping-related
_ activities on behalf of and for the benefit of Plaintiffs, for which Defendants have failed to
account. Defendants further breached their duties by 1) failing to deposit the monies collected
on account of OBST’s FFAs and trading activities into OBST’s accounts and/or engaging in
unauthorized and undisclosed transfers of monies from OBST’s accounts, and/or 2) failing to
~ properly disclose and distribute the proceeds of the FFAs settlements and physical trading
activities in accordance with the Kefalas-Pappas Venture and/or the OBST stock purchase

agreement to which Kefalas and Pappas were signatories.
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In or about September 2015, OBST was dissolved and stricken off the applicable
company registries either by or under Pappas’ direction. Upon the dissolution of OBST,
Defendants were required to liquidate the venture, prepare a final accounting, and direct
distribution of the assets to Octagon and Kefalas, which they have failed to do. Defendants have
failed to provide Octagon and Kefalas with a full accounting, and no portion of the substantial

- assets of OBST were ever accounted for or distributed to Octagon or Kefalas.

Beginning in or about September 2010, Royce, a Cypriot company owned by Pappas,
entered into a joint venture with StarBulk Carriers Corp. (“Starbulk™), a NASDAQ listed
company for which Pappas serves as CEQ. Pursuant to the joint venture, Royce acquired a 45%
interest in certain claims it had against Ishhar Overseas — a subsidiary of Bhatia International
Ltd. — and Oldendorff Carriers GmbH & Cp. KG, believed to be in excess of $50 million, for the
sum of $5 million and the undertaking to pursue collection or settlement of the claims. In
consideration for services that Kefalas provided to Royce and Pappas to settle certain of the

- claims and Kefalas’ continued efforts to pursue joint collection and settlement of the claims,
Pappas agreed, as part of the ongoing Kefalas-Pappas Venture, that Kefalas would participate in
the joint venture as a one-third member of Royce, and would be entitled to receive one-third of
the future profits Royce received for settlement or collection of future claims, after Pappas
received the first $5 million as reimbursement of capital he advanced, plus a $1 million priority
return on the $5 million he initially invested. Royce received in excess of $6 million pursuant to
the joint venture with Starbulk, for which Pappas has failed to account to Kefalas, and for which
Kefalas was entitled to receive one-third of the excess profits over $6 million.

Additionally, because Kefalas acquired a one-third profit sharing interest in Royce
approximately 1.5 years after Royce’s sale of OBST to Octagon in 2009, Kefalas was further
entitled to an accounting and to receive a portion of the profits payable to Royce on account of
and during the two-year profit-sharing period following Kefalas’ acquisition of OBST. Pappas

has failed to properly account, and Kefalas has never received any profits, distributions, or

monies from Royce.
On or about January 11, 2016, Royce was dissolved and stricken off the applicable

~ company registries either by or under Pappas” direction. Upon the dissolution of Royce, Pappas
and his designees, including the Pappas-Controlled Defendants, were obligated to complete the

liquidation, prepare a final accounting, and to direct and effectuate distributions, including to
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Kefalas. Pappas and his designees again failed to provide Kefalas with a full accounting and no
profits or remaining assets of Royce were accounted for or distributed to Kefalas.

In furtherance of the Kefalas-Pappas Venture and in consideration for ongoing
management and consulting services provided by Kefalas to Pappas for Starbulk and other
projects, in addition to payment of compensation, salaries, bonuses, and the issuance of stock in
Starbulk to Kefalas, Pappas further promised Kefalas or his designee an 11% interest in two new
- Supramax cargo vessels valued at approximately $32 million each. Pappas has refused to
provide any information or accounting regarding the two Supramax vessels to Kefalas and
rejected Kefalas® request for documents and information and an accounting. Kefalas’ 11%
profit-sharing interest in the two Supramax vessels is believed to be in excess of $5 million.

In or about October 2004 and over the ensuing decade, Pappas — whose interest was
secured through agreements with either his family members or affiliated entities owned by
Pappas’ family members for his benefit — and Kefalas entered into a series of real estate
transactions in furtherance of the Kefalas-Pappas Venture, including to develop and sell two
" commercial properties that were independently owned by Kefalas through his wholly-owned
affiliate entities, both located in Valley Stream, New York (“Valley Stream Project”). The
parties intended that in furtherance of the ongoing Kefalas-Pappas Venture, Kefalas would
contribute his properties and his efforts in overseeing the development of the properties — for
~ which it was later agreed that Kefalas would be separately and additionally compensated — and
Pappas would contribute any additional necessary capital. The profits from the sale of the

properties would be shared equally after the parties were repaid their initial contributions.
Beginning in or about November 2010, Kefalas and Pappas expanded their joint real

 estate business and activities to include the acquisition of a property identified and located by
Kefalas in Manhattan (“Manhattan Property”) for purposes of redevelopment or sale. Pappas
agreed that in addition to the parties’ agreement for Kefalas to receive a 12.5% share of the
profits to be realized upon the redevelopment or sale of the Manhattan Property, the parties
further agreed that Kefalas was entitled to receive the additional sum of $30,000 per month, plus
reasonable expenses, until the property was fully redeveloped and/or sold and through the
winding down of the project’s affairs. Performance within a year was possible, although

~ unlikely. Pappas failed to account to Kefalas and withheld monthly payments to Kefalas even

though Kefalas continued to perform substantial and ongoing services in accordance with the
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parties’ agreements. Pappas unilaterally purported to retain Stylianos a/k/a Stelios Zavvos —
whom Pappas later appointed as a board member to Starbulk — to act as a broker, although he
was not one, to procure a sale of the Manhattan Property in order to quickly liquidate the parties’
joint investment in the property so that Pappas could secure funds to personally invest in
unrelated shipping businesses in Greece and other countries, all of which was pursued in
furtherance of Pappas’ self-interest. Mr. Zavvos’ unauthorized marketing of the Manhattan
Property at the behest of Pappas diminished the value of the property by creating a “fire sale”
atmosphere and was unsuccessful. The Manhattan Property was ultimately sold in or about 2013
for approximately $63 million to buyers procured by Cushman & Wakefield, the brokers who
had been previously and lawfully retained by Kefalas on behalf of the venture. Pappas
unilaterally imposed an obligation upon the parties — including Kefalas — for several hundreds of

- thousands of dollars of commissions that were allegedly paid by Pappas to Mr. Zavvos and to
deduct a proportionate share of the cost of same from Kefalas’ share of the distributions from the
sale of the Manhattan Property.

Some of the payments or commissions paid to Mr. Zavvos by or at Pappas’ direction and

* improperly charged to the joint venture included amounts that were incurred for services
provided by Mr. Zavvos to Pappas that were wholly unrelated td the Manhattan Property or
project and for the sole benefit of Pappas and/or his affiliates. Pappas also purported to deduct
from the net proceeds of the sale of the Manhattan Property over $500,000 of professional fees

* that were incurred solely in connection with Pappas’ formulation of a personal and Pappas

family-related tax structure.
Plaintiff asserts the following causes of action: 1) breach of the Kefalas-Pappas Venture
against Pappas, 2) breach of fiduciary duties, 3) aiding and abetting breach of fiduciary duties
* against the Pappas-Controlled Defendants, 4) accounting, and 5) unjust enrichment against
Pappas.
B. The Parties’ Positions
Defendants argue that Plaintiff’s claim for breach of the joint venture should be

* dismissed. Kefalas lacks capacity to assert this claim, as the pleadings and documentary
evidence establish that the Kefalas-Pappas Venture does not exist, as Pappas and Kefalas are not
even parties to many of the ventures of which it is allegedly comprised. Even if Kefalas could

A transform a series of discrete contractual relationships to which he is not a party into the factual
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predicate for a claim in his own name, the Complaint’s conclusory allegations do not state a

 claim. Kefalas has generally alleged that the Kefalas-Pappas Venture constitutes a profit-sharing
arrangement but does not allege any provision for the sharing of profits and losses. This claim is
also barred by the statute of frauds and statute of limitations. Kefalas alleges an oral joint-
venture agreement for which material terms are subject to fixed durations incapable of being
performed within a year. Additionally, the Complaint alleges breaches based on an alleged
failure to pay profits for the OBST Venture, the Royce Profit-Sharing Agreement, the Supramax
Vessels, and the Manhattan Property, all of which are time-barred.

Plaintiffs’ second claim for breach of fiduciary duty should be dismissed. Plaintiff’s
allegations are insufficient to give rise to a fiduciary relationship, as a profit-sharing agreement
itself does not give rise to a fiduciary obligation. The documentary evidence flatly refutes the
existence of any fiduciary duties owed to Kefalas and instead conclusively demonstrates that

- Kefalas owed fiduciary duties to Pappas. This claim should also be dismissed for lack of
capacity and on statute of limitations grounds. The alleged Kefalas-Pappas Venture improperly
includes ventures in which neither Pappas nor Kefalas are parties. Additionally, Plaintiff seeks
monetary damages in connection with the breach of fiduciary duty claim, limiting the claim to

- the three-year limitations period. Even under the most generous read of the Complaint, Plaintiff
alleges breaches that accrued in 2015 and 2016, which are long since time barred.

Defendants aver that the third claim for aiding and abetting breach of fiduciary duty
should be dismissed. No viable fiduciary duty has been pled, and Plaintiff relies on one

- conclusory allegation relating to Milena’s withdrawal of monies from a Kefalas-Pappas Venture
bank account to anchor the aiding and abetting element of the ¢laim. Even if this allegation were
plausible, the Complaint lacks any factual support for the proposition that Pappas’ conduct aided
a specific breach of fiduciary duties, Plaintiff was owed fiduciary duties in connection with that
corporate bank account, Milena acted with malintent, and Defendants lacked title to the funds
that were allegedly withdrawn.

Defendants argue that the fourth claim for an accounting should be dismissed. Plaintiff’s
conclusory allegations fail to state a claim and the documentary evidence refutes the existence of
fiduciary duties. The accounting claim is also barred by the three-year statute of limitations, and
since Plaintiff does not have capacity to allege a claim for breach of fiduciary duty, he cannot

allege an accounting claim. The Court should also dismiss Plaintiff’s fifth claim for unjust
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enrichment. While the Complaint alleges that Pappas breached his obligation to account and has
not paid Kefalas monies, it otherwise fails to allege that Pappas did so at Kefalas’ expense or that

- Pappas was personally enriched by his alleged misconduct. The allegations are also contradicted
by documentary evidence, which demonstrates that Kefalas lacks capacity to assert the unjust
enrichment claim. This claim is also duplicative of the joint-venture claim and is otherwise time-
barred.

Plaintiff argues that he states a viable claim for breach of joint venture. As alleged in the
Complaint and Kefalas’ affidavit, the conduit entities through which Kefalas and Pappas carried
out their existing partnership and joint venture dealings were utilized based on considerations
such as Pappas’ tax avoidance and planning and limiting personal liability to third parties. While
the record ownership of the Manhattan Property was effectuated through an extremely complex
and tiered form of corporate ownership, Pappas acknowledges in his own affidavit that his and
Kefalas’ agreement with respect to management on the ground was pursuant to their personal

~ agreement, as evidenced by their contemporaneous email communications. Kefalas amply
alleges joint control, and Pappas admitted, under oath, that he considered himself equal partners
with Kefalas concerning certain properties. Kefalas and Pappas expressly agreed to and did, in
fact, share in the profits and losses of their ventures.

Plaintiff contends that the breach of joint venture claim is not barred by the statute of
frauds or statute of limitations. Even if Kefalas’ allegations concerning the OBST Venture were
subject to the statute of frauds, it is well-established that discovery is warranted to satisfy the
statute of frauds by showing that the agreement is evidenced by separate writings. Here, the

. Stock Purchase Agreement as well as the email communications between Kefalas and Pappas
concerning their attempts to shield themselves from additional losses to third-parties constitute
writings that sufficiently support Kefalas’ allegations of an agreement to share in the profits and
losses of OBST through their respective conduit entities. Dismissal on statute of frauds grounds

- is inappropriate where there is at least a question of fact regarding part performance
unequivocally referable to the agreement.

Plaintiff avers that the statute of limitations defense is also devoid of merit. Kefalas
alleges that Pappas was entitled to 40% of the profits of OBST for the two years following

- Octagon’s acquisition of OBST in 2009 as part of the consideration for the transfer of shares to
Octagon from Royce, not that Kefalas’ entitlement to profits realized by OBST would cease.
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Moreover, as part of the joint venture agreement, it was incumbent upon Pappas and his
designees to provide a final accounting of OBST upon its dissolution in 2015. Due to the tolling
effectuated by the parties’ Tolling Agreement and Governor Cuomo’s Executive Orders, even if
Kefalas’ claim accrued, in part, as early as February 2014, the commencement of this action on
September 24, 2020 was timely. With respect to the parties’ venture with K-Sher Corp. (“K-
Sher Venture”), Pappas’ failure to contribute to the expenses of the venture is continuing.
Kefalas has paid all legal fees and continues to pay legal fees on the K-Sher Venture’s behalf in
connection with ongoing litigation with the purchaser of the K-Sher property. Further, it is well-
settled that a partnership is not terminated upon dissolution and continues for the purposes of
winding up until completed. Kefalas also alleges an affirmative breach during the applicable
statutory limitations period to the extent that Pappas misrepresented to Kefalas that their joint
OBST venture was supposedly unprofitable and “written off.”

Plaintiff argues that he alleges Pappas’ breach of his fiduciary duties. Defendants’
reliance on pleadings in their related actions commenced in New York County and the affidavit
of Pappas do not constitute documentary evidence. Additionally, Kefalas amply alleges that
Pappas failed to disclose and distribute the proceeds from the FFA settlements and trading
activities of OBST and Royce, failed to distribute the assets of OBST upon dissolution, failed to
account with respect to OBST, Royce, and the Supramax vessels, and misrepresented the
financial condition of OBST. Further, the Defendants had sole supervisory and managerial
control over OBST and collection of settlement payments to Royce and Kefalas is entitled to
discovery to ascertain and establish when settlements of the FFAs were obtained and the funds
were received. With respect to the real estate enterprises, Pappas failed and continues to fail to
contribute his share, improperly withheld monthly payments to Kefalas, and caused waste to the
Manhattan Property by unilaterally hiring a “broker” that created a fire sale atmosphere.

Plaintiff contends that the breach of fiduciary duty claim is not time-barred. Kefalas
alleges that Pappas intentionally misrepresented and misled Kefalas with respect to numerous
aspects of their joint venture and Kefalas seeks equitable relief in the form of an accounting. His
claim is thus subject to the six-year statute of limitations. Moreover, where, as here, Kefalas
alleges that Pappas breached his fiduciary duties by fraudulently concealing or misrepresenting
material facts, the six-year statute of limitations applies even if the Plaintiff does not seek

- equitable relief. Even in actions where only monetary damages are sought, the statute of
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limitations does not begin to run until the fiduciary has openly repudiated his or her obligation or
the relationship has otherwise terminated. It was not until November 2019, at the earliest, that
Pappas repudiated their long-standing joint venture. Even if the three-year limitations period
applies, the specific date of accrual of Kefalas’ breach of fiduciary duty remains uncertain and
requires discovery. |

Plaintiff avers that he alleges a viable aiding and abetting claim against Milena. Plaintiff
alleges Milena’s actual knowledge of Pappas’ fiduciary duties to Kefalas and the venture, as well
as her substantial assistance as a person in charge of overseeing the FFAs and signatory and
nominee on Pappas’ behalf. Plaintiff also states a valid claim for an accounting. The statute of
limitations for an accounting claim is six years and does not begin to run until the fiduciary has
openly repudiated his or her obligation or the relationship has otherwise terminated. Pappas did
not repudiate the joint venture until November 2019 at the earliest. As to unjust enrichment, the
Complaint amply details how Pappas was unjustly enriched at Kefalas’ expense. Defendants’
contention that the unjust enrichment claim should be dismissed as duplicative is meritless
considering their contention that the joint venture did not exist.

Defendants argue that the breach of joint venture claim should be dismissed. Kefalas
attempts to rescue the pleading with an affidavit that now claims the individual business ventures
were conducted by conduit entities through which Kefalas and Pappas carried out their existing
partnership and joint venture dealings. None of this constitutes an allegation that could provide
~ the basis for an enforceable, independent oral joint venture distinct from those individual
businesses. Moreover, dismissal of a joint-venture claim is appropriate where the alleged
conduit’s actual use negates the possibility that the parties did not intend to conduct their
business through anything more than the applicable business entity. There is not a single
plausible allegation that distinct legal entities constituted joint venture property used as mere
instrumentalities of an overarching oral joint venture without regard for shareholder status.
Further, this claim violates the statute of frauds. Kefalas plainly alleges breaches of obligations
that could not possibly be performed within one year. While Kefalas asserts that judgment
- should be deferred pending discovery, he has not alleged that documents that could satisfy the
statute of frauds are in Defendants’ exclusive possession. Contrary to Kefalas’ position, the
doctrine of part performance is generally limited to the sale of real property and requires findings

that nonenforcement will result in injustice and that the performance in question is unequivocally
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referrable to the agreement alleged by plaintiff. Kefalas has also failed to rebut the fact that this

- claim should be dismissed as time barred. This claim accrued in January 2014 at the very latest.
Kefalas now claims that a breach accrued later with respect to OBST, but this later-alleged
breach concerns the same conduct and is thus time-barred. In any event, the later-alleged breach
concerns an obligation of Royce, not Defendants. The Court should also disregard Kefalas’
baseless suggestion that his payment of K-Sher legal fees evidences a continuing breach of an
overarching oral joint venture.

Defendants contend that Plaintiff’s arguments regarding the breach of fiduciary duty

claim are without merit. Additionally, the law Kefalas cites in support of a six-year statute of

 limitations is inapposite because those cases primarily involve an allegation of fraud. No fraud
allegation is made here and even if one were, the three-year statute of limitation applies when the
fraud is only incidental. There is no merit to Plaintiff’s suggestion that dismissal should be
denied pending discovery, as there was no overarching joint venture and this action was
interposed outside the period in which alleged breaches accrued.

Defendants aver that Plaintiff’s remaining claims should be dismissed. The aiding and

abetting claim should be dismissed if the breach of fiduciary duty claim is dismissed. The

- accounting claim should be dismissed because Kefalas does not allege an oral joint venture or
fiduciary duty, lacks capacity, and the claim is time-barred. The statutory accounting right under
the Partnership Law applies at the date of dissolution. Kefalas has not sought to dissolve the
alleged oral joint venture and instead contends that its date of dissolution has still not been
established. Thus, a statutory accounting claim is either not ripe or cannot now be timely
pursued, making clear that Plaintiff could only ever have asserted an equitable accounting claim.
As to unjust enrichment, Kefalas seeks to graft general allegations onto this claim but has not
pled facts that specifically support unjust enrichment. This claim is also duplicative of the

- breach of contract claim, and Kefalas does not address Defendants’ arguments concerning

timeliness or lack of capacity.
RULING OF THE COURT

A. Motion to Dismiss

A motion to dismiss pursuant to CPLR § 3211(a)(1) may only be granted where “the
documentary evidence utterly refutes the plaintiff’s factual allegations, thereby conclusively
establishing a defense as a matter of law.” Karpovich v. City of N.Y., 162 A.D.3d 996, 997 (2d

11
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Dept. 2018), quoting Mawere v. Landau, 130 A.D.3d 986, 987 (2d Dept. 2015). Documentary
evidence must be “unambiguous, authentic, and undeniable.” Karpovich, 162 A.D.3d at 997,
quoting Granada Condominium III Ass’n v. Palomino, 78 A.D.3d 996, 996-97 (2d Dept. 2010).

When seeking dismissal based on the statute of limitations pursuant to CPLR §
3211(a)(5), the defendant “bears the initial burden of demonstrating, prima facie, that the time
within which to commence the action has expired.” Campone v. Panos, 142 A.D.3d 1126, 1127
(2d Dept. 2016), quoting Stewart v. GDC Tower at Greystone, 138 A.D.3d 729, 729 (2d Dept.
2016). Upon defendant doing so, the burden shifts to the plaintiff to raise an issue of fact as to
“whether the statute of limitations was tolled or otherwise inapplicable or whether the plaintiff
actually commenced the action within the applicable limitations period.” Campone, 142 A.D.3d
at 1127, quoting Barry v. Cadman Towers, 136 A.D.3d 951, 952 (2d Dept. 2016).

On a motion to dismiss pursuant to CPLR § 3211(a)(7), the court is required to “accept
the facts as alleged in the complaint as true, accord the plaintiff the benefit of every possible
- favorable inference, and determine only whether the facts as alleged fit within any cognizable
legal theory.” Connaughton v. Chipotle Mexican Grill, Inc., 29 N.Y.3d 137, 141 (2017), quoting
Leon v. Martinez, 84 N.Y.2d 83, 87-88 (1994). Dismissal is warranted where the non-movant
“fails to assert facts in support of an element of the claim, or if the factual allegations and
~ inferences to be drawn from them do not allow for an enforceable right of recovery.”
Connaughton, 29 N.Y .3d at 142.

When a defendant submits evidentiary material in support of a motion to dismiss the
complaint for failure to state a claim and the motion has not been converted to a motion for
summary judgment, “the criterion is whether the [plaintiff] has a cause of action, not whether he
[or she] has stated one, and, unless it has been shown that a material fact as claimed by the
[plaintiff] to be one is not a fact at all and unless it can be said that no significant dispute exists
regarding it . . . dismissal should not eventuate.” Woss, LLC v. 218 Eckford, LLC, 102 A.D.3
- 860, 860 (2d Dept. 2013), quoting Guggenheimer v. Ginzburg, 43 N.Y.2d 268, 275 (1977).

B. Application of the Principles to the Instant Action

Defendants’ motion to dismiss the breach of joint venture claim is denied. First,

Defendants have not demonstrated that this claim is barred by the statute of limitations. The
© statute of limitations for a breach of joint venture claim is six years and accrues at the time of the
breach. Lebedev v. Blavatnik, 144 A.D.3d 24, 28 (1st Dept. 2016). At this stage, Plaintiff has
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alleged breaches within the statute of limitations — particularly, Pappas’ failure to provide a final
accounting upon the 2015 dissolution of OBST and upon the dissolution of Royce in 2016.2
Given the parties’ complex web of business dealings, issues of fact exist as to whether the
remainder of Pappas’ alleged conduct falls within the statute of limitations.

Second, Plaintiff has alleged a joint venture with Pappas. “The essential elements of a
joint venture are an agreement manifesting the intent of the parties to be associated as joint
venturers, a contribution by the coventurers to the joint undertaking (i.e., a combination of
property, financial resources, effort, skill or knowledge), some degree of joint proprietorship and
control over the enterprise, and a provision for the sharing of profits and losses.” Mawere, 130
A.D.3d at 988, quoting Commander Terms. Holdings, LLC v. Poznanski, 84 A.D.3d 1005, 1009
(2d Dept. 2011). According the Complaint every favorable inference, Plaintiff alleges an
association with Kefalas as joint venturers in various business and real estate opportunities, and
plausibly alleges, at this stage, that corporate entities functioned as mere conduits. See Rinaldi v.
Casale, 13 A.D.3d 603, 605 (2d Dept. 2004) (rejecting the defendants’ argument that a joint
venture or partnership could not have legally been carried on through a corporate vehicle because
“it does not negate the possibility that a valid partnership or joint venture was created in which
the corporate entity . . . was a mere conduit to hold title to the underlying property”). Kefalas
also alleges in his affidavit that he and Pappas agreed to share in the losses of the joint venture.
~ See, e.g., Kefalas Aff. ] 64-68.

Defendants’ arguments with respect to the alleged documentary evidence accumulated
throughout the parties’ protracted history is more appropriately addressed at the summary
judgment stage. Similarly, Defendants® argument that Kefalas lacks capacity is not properly
~ determined at this juncture. While Defendants contend that Pappas and Kefalas are not parties to
many of the ventures that allegedly comprise the Kefalas-Pappas Venture, the contours of the
alleged Kefalas-Pappas Venture warrants further exploration in discovery.

Finally, the Court is not persuaded, at this juncture, that the alleged joint venture
. agreement is barred by the statute of frauds. “An oral agreement may be sufficient to create a

joint venture relationship and the statute of frauds is generally inapplicable thereto.”

2In determining Defendants’ motion to dismiss based on the statute of limitations, the Court
- considers the parties’ December 31, 2019 tolling agreement as well as the tolling effectuated by
Executive Orders entered in 2020.
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Mendelovitz v. Cohen, 66 A.D.3d 849, 850 (2d Dept. 2009). Accord Moses v. Savedoff, 96
A.D.3d 466, 469 (1st Dept. 2012) (“[t]he statute of frauds is inapplicable to an agreement to
create a joint venture or partnership because an oral agreement for an indefinite period creates a
partnership or joint venture at will”),

Defendants’ motion to dismiss the breach of fiduciary duty claim is granted based on the
statute of limitations. The applicable statute of limitations for a breach of fiduciary duty claim is
three years when the remedy is purely monetary in nature, and six years when the relief is
equitable in nature. DiRaimondo v. Calhoun, 131 A.D.3d 1194, 1196 (2d Dept. 2015). While
Plaintiff seeks equitable relief in his cause of action for an accounting, he primarily seeks money
damages in this action and, in fact, expressly requests money damages in connection with his
breach of fiduciary duty claim. Moreover, Plaintiff does not assert a separate claim for fraud,
and any allegations sounding in fraud are “merely incidental” to the breach of fiduciary duty

~ claim. See id. (six-year statute of limitations applies where allegations of fraud are essential to
the breach of fiduciary duty claim). Accordingly, a three-year statute of limitations applies.

The Court is not persuaded that the fiduciary tolling or open repudiation rule salvages
Plaintiff’s claim. The open repudiation rule provides that the statute of limitations does not
begin to run until the fiduciary openly repudiates his or her obligation or the relationship
otherwise ends. Franklin v. Hafftka, 140 A.D.3d 922, 924 (2d Dept. 2016). Cases applying the
repudiation rule, however, “reflect that the rule arose to protect beneficiaries in the event of
breaches of duty by fiduciaries such as estate administrators, trustees, corporate officers, and
receivers, that is, in circumstances in which the beneficiaries would otherwise have no reason to
know that the fiduciary was no longer acting in that capacity.” Access Point Med., LLC v.

Mandell, 106 A.D.3d 40, 45 (1st Dept. 2013).
Indeed, with one exception, the open repudiation rule cases cited by Plaintiff exemplify

this principle insofar as they involve trusts. In NM v. Estate of Grainger, 171 A.D.3d 1197 (2d
Dept. 2019), the plaintiffs — one of whom was a beneficiary of an irrevocable trust established by
his grandparents — sought to recover damages for breach of fiduciary duty arising out of the

~ defendant’s decedent’s alleged mismanagement of trust assets while he was trustee. Similarly,
the trial court decision in Siegler v. Barbara Kaye Nixon Tinkelman Lipp, Index No.
703444/2018, 2018 WL 11277316 (Sup. Ct. Queens Cty. Oct. 25, 2018), aff°d as mod., 189
A.D.3d 903 (2d Dept. 2020), reveals that the plaintiff’s claim was based on her father’s alleged
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breach of his fiduciary duties as trustee of a living trust. In New York State Workers’
Compensation Bd. v. Consolidated Risk Servs., Inc., 125 A.D.3d 1250 (3d Dept. 2015), the
plaintiff sought to recover the trust’s accumulated deficits from defendants and asserted a breach
of fiduciary duty claim against the third-party administrator for the trust. While DiBartolo v.
Battery Place Assoc., 84 A.D.3d 474 (1st Dept. 2011) did not involve a trust, the breach of
fiduciary duty claim concerned the defendants’ handling of an escrow account and thus
illustrates another circumstance where the beneficiaries would have no reason to know that the
fiduciaries were no longer acting in such capacity.

Even assuming, arguendo, that the open repudiation rule applies to Plaintiff’s breach of
~ fiduciary duty claim, Pappas? repudiated his fiduciary obligation by failing to prepare a final
accounting and distribute assets following the dissolution of OBST in 2015 and the dissolution of
Royce in 2016. Even when the tolling agreement and tolling pursuant to 2020 Executive Orders
is considered, these events occurred well outside the three-year statute of limitations. Plaintiff
~ has not demonstrated the need for additional discovery as to the date of accrual of his breach of
fiduciary duty claim.

Defendants’ motion to dismiss the aiding and abetting fiduciary duty claim against
Milena is granted in the absence of an underlying breach of fiduciary duty claim. See generally
- Karipaparambil v. Polus, 195 A.D.3d 515 (1st Dept. 2017).

Defendants’ motion to dismiss the accounting claim is denied. “The right to an
accounting is premised upon the existence of a confidential or fiduciary relationship and a breach
of the duty imposed by that relationship respecting property in which the party seeking the
accounting has an interest.” Dee v. Rakower, 112 A.D.3d 204, 214 (2d Dept. 2013), quoting
Lawrence v. Kennedy, 95 A.D.3d 955, 958 (2d Dept. 2012). Plaintiff has plausibly alleged that
Pappas owed him a fiduciary duty as a party to the Kefalas-Pappas Venture. See 4.G. Homes,
LLC v. Gerstein, 52 A.D.3d 546, 584 (2d Dept. 2008) (parties to joint venture owe each other a
| duty of undivided loyalty). To the extent Defendants contend that Plaintiff lacks capacity to
assert claims with respect to certain entities, discovery will reveal the entities that comprised the

Kefalas-Pappas Venture. Moreover, contrary to Defendants’ contention, a claim for an

3 While the Complaint states that the breach of fiduciary duty claim is asserted against .
“Defendants,” Plaintiff’s opposition is silent as to any breach of fiduciary duty claim against
Milena. Accordingly, the Court construes this claim as asserted against Pappas only.
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accounting based on a joint venture is subject to a six-year statute of limitations. See Evangelisia
v. Mattone, 44 A.D.3d 704, 705 (2d Dept. 2007). Plaintiff’s accounting claim is not time-barred
for the same reasons set forth above with respect to the claim for breach of joint venture,

Defendants’ motion to dismiss the unjust enrichment claim is denied. To state a claim for
unjust enrichment, the plaintiff must demonstrate that “1) the defendant was enriched, 2) at the
plaintiff’s expense, and 3) that it is against equity and good conscience to permit the defendant to
retain what is sought to be recovered.” Mobarak v. Mowad, 117 A.D.3d 998, 1001 (2d Dept.
2014). Plaintiff has sufficiently alleged that Pappas was unjustly enriched at his expense, and
this claim is properly pled in the altemative to the breach of joint venture claim because
Defendants dispute the existence of a joint venture agreement. Cf. Thompson Bros. Pile Corp. v.
. Rosenblum, 121 A.D.3d 672, 674 (2d Dept, 2014) (“where, as here, the existence of the contract
is in dispute, the plaintiff may allege causes of action to recover for unjust enrichment . . . as
alternative to a cause of action alleging breach of contract”). Defendants summarily assert that
the unjust enrichment claim is time-barred and thus have not met their prima facie burden of
demonstrating that the statute of limitations has expired with respect to this claim.

CONCLUSION
Defendants’ motion to dismiss is granted in part and denied in part. Defendants” motion

is granted as to the claims for breach of fiduciary duty and aiding and abetting breach of fiduciary

duty, and otherwise denied.
The parties are reminded of the Preliminarv Conference scheduled for January 10, 2022 at

9:30 a.m.

All matters not decided herein are hereby denied.

This constitutes the decision and order of the Coust.

ENTER
£
DATED: Mineola, ‘J;’x {\ ? Y i
November ;32021 f
5\5 \;’\Q\*M\\ ;:.\'.?s ‘.
HON. TIMOIHY S. DRISCOLL
JS.C

ENTERED
Dec 09 2021

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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