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PRELIMINARY STATEMENT

Defendants-Appellants-Respondents  Petros  Alexandros Pappas (“Mr.
Pappas”) and Milena Maria Pappa (together “Defendants-Appellants™), appeal from
that portion of the Decision and Order of the Honorable Timothy S. Driscoll, Justice
of the Supreme Court, Nassau County, entered on December 9, 2021 (the “Order”),
denying their motion to dismiss Plaintiff-Respondent-Appellant Vassilios Kefalas
(“Mr. Kefalas” or “Plaintiff-Respondent”)’s claims for breach of joint venture, an
accounting, and unjust enrichment. The Order correctly dismissed Mr. Kefalas’
claims for breach of fiduciary duty and aiding and abetting breach of fiduciary duty.

As discussed further below, the underlying dispute in this action arises from
a series of distinct transactions, each with its own parties and terms, primarily
involving investments in several New York real estate projects. Specifically, in
May 2020, Mr. Pappas and an affiliate sued Mr. Kefalas and certain of his affiliates
in New York County (the “New York County Action”), seeking an accounting and
at least $7.7 million in damages, because of their alleged breaches,
misappropriation, and other wrongful actions in connection with investments in
three real estate projects, referred to herein as the “Parkview Venture,” the “K-Sher
Venture,” and the “Manhattan Venture.”

In response to the New York County Action, Mr. Kefalas answered that Mr.

Pappas is not entitled to anything, but that in any event, any payments owed in



connection with the investments made in the Parkview Venture, the K-Sher
Venture and the Manhattan Venture were offset by an even bigger payment owed
to Mr. Kefalas from an alleged—but entirely contrived and baseless—overarching
oral joint venture, encompassing transactions in both Greece and the United States,
several allegedly containing multi-year obligations, spanning nearly two decades.
Thus, in a baseless attempt to offset the claims asserted by Mr. Pappas, while
needlessly increasing the expenses and burdens of litigation, Mr. Kefalas
commenced a separate action in Nassau County, incorporating the facts, claims and
allegations of the New York County Action, but predicated on this newly-minted
theory that he long ago entered into an overarching oral joint venture with Mr.
Pappas, covering a collection of transactions, including the real estate investments
being litigated in the New York County Action.

It is this “overarching oral joint venture” that is at issue on this appeal. As
detailed below, the TAS Court erroneously concluded, in denying Defendants-
Appellants’ motion to dismiss in part, that Mr. Kefalas sufficiently alleged—by
way of an affidavit that was submitted in opposition to the motion to dismiss—the
elements of a joint venture, including an agreement with Mr. Pappas to share in the
burdens of making good on the losses from the purported overarching oral joint
venture. In doing so, the IAS Court noted, but thereafter ignored, that Mr. Kefalas’

Complaint pleaded only “profit-sharing arrangements” in specifically identified



individual transactions. The IAS Court also misconstrued Mr. Kefalas’ last-ditch
attempt to rescue the pleading with an assertion that he risked the loss of Ais own
expenses and contributions, as an allegation of a mutual provision to share in the
burden of losses from the alleged overarching oral joint venture. Not so. Indeed,
Mr. Kefalas never made any agreement with Mr. Pappas to submit to the burden of
making good on losses suffered by the alleged overarching oral joint venture, nor
did he plead or allege any such agreement (nor several other elements required to
state a joint venture claim), in the Complaint or in his affidavit. Nor could he have,
given Mr. Kefalas’ financial condition throughout the entire relationship, including
his admitted inability to make capital contributions, and his reliance on Mr. Pappas
for millions in loans to support his business activities.

As such, Mr. Kefalas’ baseless “overarching oral joint venture” claim should
have been dismissed for failure to state a claim. Without the purported “joint
venture” claim, which was also barred by the statute of frauds and the statute of
limitations, and which should also have been dismissed for lack of capacity, the
IAS Court likewise should have dismissed Mr. Kefalas’ remaining claims for an
accounting and unjust enrichment.

QUESTIONS PRESENTED

1. Did Plaintiff-Respondent’s claim for breach of an alleged oral joint

venture warrant dismissal where he failed to allege the elements required for a joint



venture, including the existence of a mutually agreed upon provision to submit to
the burden of making good on losses from the overarching oral joint venture
alleged in his Complaint?

The IAS Court answered this question no.

2. Did Plaintiff-Respondent’s claims warrant dismissal based on lack of
capacity where he alleged claims on his own behalf instead of on behalf of the
distinct business entities that comprised the overarching oral joint venture alleged
in his Complaint?

The IAS Court answered this question no.

3. Did Plaintiff-Respondent’s claims warrant dismissal based on the
statute of frauds and the statute of limitations, where the terms of the overarching
oral joint venture alleged could not possibly be performed within one year and the
claims were otherwise time-barred?

The IAS Court answered this question no.

STATEMENT OF THE CASE

The underlying dispute at issue in this appeal arises primarily from a series
of investments related to real estate located in New York, between Mr. Pappas and
certain of his affiliates, and Mr. Kefalas and certain of his affiliates.! By way of

background, Mr. Pappas was first introduced to Mr. Kefalas in 2001, in connection

! References to pages in the Record on Appeal shall be cited herein as “(R. ).”



with Mr. Pappas’ family shipping business in Greece (R.28, 94). Subsequently, in
or around November 2004, Mr. Kefalas proposed that Mr. Pappas invest
approximately $1 million in a residential real estate project operated by Parkview
Estates I LLC (“Parkview”) (R.28, 45-6), which in turn was managed by Mr.
Kefalas (the “Parkview Venture”), in exchange for an approximately fifty-one
percent equity interest in Parkview (the “Parkview Investment”) (R.41-42; R.30,
13; R.57, 419). The parties memorialized the Parkview Investment in August
2005 (R.28, 97; R.41-42).

Thereafter, in or around January 2007, Mr. Pappas agreed to invest $650,000
in K-Sher, Corp. (“K-Sher”), which operated another real estate project managed
by Mr. Kefalas in Valley Stream, New York (the “K-Sher Venture”), in exchange
for a fifty percent interest in K-Sher (the “K-Sher Investment”) (R.29, 99-10).
The K-Sher Investment was likewise reflected in numerous writings, including a
stock purchase agreement executed by Mr. Kefalas, as “the owner of 100%” of K-
Sher (R.29, q11; R.43).

Subsequently, Mr. Kefalas advised Mr. Pappas that K-Sher required
additional capital, however, Mr. Kefalas did not have the ability to fund his share
(R.200-201). As a result, Mr. Pappas made the entire additional capital
contribution to K-Sher, including Mr. Kefalas’ share (R.200-201). In return, Mr.

Kefalas offered to increase Mr. Pappas’ equity interests in K-Sher, while



decreasing his own equity interests, which Mr. Pappas declined (R.200-201).
More generally, starting in or around 2009, Mr. Pappas began providing Mr.
Kefalas with millions in loans to finance Mr. Kefalas’ various business obligations
and expenses (the “Lending Agreement”) (R.30, 415).

Finally, in or around November 2010, Mr. Pappas entered another real estate
project with Mr. Kefalas to acquire a property on Maiden Lane in Manhattan for
approximately $30 million (the “Maiden Lane Property”), all of which would be
funded with capital from Mr. Pappas’ family and their affiliates (the “Manhattan
Investment”) (R.30, §16). The Manhattan Investment was accomplished through a
complex series of corporate entities, structured by sophisticated professional legal
and tax advisors, under the direction of Mr. Kefalas, whose affiliated entities were
to manage the project in exchange for a specified “net-profit” interest (the
“Manhattan Venture”) (R.34, 9923-25; R.65, 4958-59; R. 266-271; R.409, 925,29).

The Parkview Venture, K-Sher Venture and Manhattan Venture were
managed and controlled by Mr. Kefalas and his affiliates (R.33-34, 9922-26;
R.406, 915 R.407, q18). In or about March 2012, K-Sher sold the K-Sher Property
in exchange for $2.6 million and the right to receive proceeds from a certain
Empire State Development Grant (R.61, 941). However, Mr. Kefalas subsequently
failed to distribute the proceeds of the Development Grant, and likewise failed to

pay the accrued interest that Mr. Kefalas had personally guaranteed on a loan made



to K-Sher by Prime Properties LLC (a Pappas-affiliated entity), when K-Sher’s
lenders were foreclosing on the K-Sher property (R.31, q18(b); R.61, 9941-49;
R.276-280, 9910-25).> Mr. Kefalas also failed to issue shares evidencing Mr.
Pappas’ equity interests in K-Sher and ultimately asserted that Mr. Pappas has no
equity interest in or rights to K-Sher and was only entitled to 50% of the profits
from the sale of the K-Sher Property (R.31, 4918(b), 22; R.154). Likewise, with
respect to Parkview, Mr. Kefalas failed to issue documentation reflecting Mr.
Pappas’ membership interests (R.31, §18(a)). As with K-Sher, Mr. Kefalas
claimed that he alone is the owner and that Mr. Pappas has no equity interests in or
rights to Parkview and was only entitled to 50% of the profits, but nothing more —
not even the basic right to know the status of the Parkview Investment (R.154;
R.117, 99164-170).

As to the Manhattan Venture, in or about August 2013, the Maiden Lane
Property was sold for approximately $64 million, whereupon Mr. Kefalas and his
affiliates became obligated to wind down the Manhattan Venture, prepare an
accounting of the Manhattan Investment, and direct distributions accordingly
(R.31, q18(d); R.67, 469). Thereafter, however, serious questions arose concerning

the preliminary accounting prepared by Mr. Kefalas, such as the improper

2 The Prime Properties loan guaranty is at issue in yet another litigation arising from this dispute
in New York County before Justice Chan (see generally, R.276-283).



allocation of fees and expenses, including hundreds of thousands of dollars of
personal expenses and “bonuses” paid to Mr. Kefalas’ personal associates, as well
as illicit cash withdrawals, the intermingling of expenses and supposed set-offs
from unrelated projects, and at least $4 million of unaccounted proceeds from the
sale of the Maiden Lane Property (R.68-69, 4/70-72).

The accounting, distribution, and wind-down process for the Manhattan
Venture continued through at least December 2017, whereupon Mr. Kefalas and
his affiliates breached their contractual, legal, and fiduciary duties by, among other
things, failing to provide a final accounting, failing to make distributions,
wrongfully converting and misappropriating funds, and failing to confirm if the
wind down of the Manhattan Venture was completed (R.69, 972-77; R.31,
118(d)). Mr. Kefalas also refused to repay $525,000 plus interest still outstanding
on the Lending Agreement (R.31, §18(c); R.64, 950-54).

Accordingly, on May 25, 2020, Mr. Pappas and an affiliate, Arindale
Enterprises Ltd., commenced an action against Mr. Kefalas, KAY Development,
and Parkview in the New York County Action, alleging claims for breach of
contract, unjust enrichment, breach of fiduciary duty, conversion, information
rights, an accounting and judicial dissolution (R.339-342; 364-399). In January

2021, K-Sher and claims related to the K-Sher Investment were added to the New



York County Action (R.52-101).> Defendants subsequently answered, denying any
right to relief, and asserting nineteen affirmative defenses (R.102-127).

On February 8, 2021, Mr. Kefalas filed his Complaint in Supreme Court,
Nassau County, asserting claims based on, among other things, the very same real
estate investment disputes already pending in the New York County Action (R.
128-145). In doing so, Mr. Kefalas alleged for the first time that the Parkview
Venture, the K-Sher Venture, and the Manhattan Venture were all part of an
overarching oral “profit-sharing arrangement” with Mr. Pappas arising from a
“long-standing but failed business relationship . . . concerning international
shipping and New York real estate ventures” (R.128, 92; R.130, 912). Mr. Kefalas
claimed that this overarching “Kefalas-Pappas Venture,” consisted of the following
alleged transactions:

e an agreement pursuant to which “Octagon Maritime Holdings
Corp. (‘Octagon’) . . . . purchased and acquired . . . ownership
of an international shipping and trading company known as
Oceanbulk Shipping & Trading (‘OBST’) from Royce Research
Limited (‘Royce’), a Cypriot company formerly owned by

Pappas,” (R.130, §13) (hereinafter, the “OBST Venture”);

e an agreement whereby Kefalas would “acquire[] a one-third
profit-sharing interest in Royce approximately 1.5 years

3 Mr. Pappas initially filed an arbitration against K-Sher and Mr. Kefalas concerning the K-Sher
Investment, pursuant to a dispute-resolution clause set forth in the stock-purchase agreement
executed by Mr. Kefalas (see generally, R.330-338).



following Royce’s sale of OBST to Octagon in 2009,” (R. 135,
940) (hereinafter, the “Royce Profit-Sharing Agreement”);

an agreement whereby “Pappas [] promised Kefalas or his
designee an 11% interest in two new Supramax cargo vessels,”
(R. 136, 945) (hereinafter, the “Supramax Vessels™);

an agreement whereby “Pappas . . . and Kefalas entered into a
series of real estate transactions . . . including to develop and
sell two commercials [sic] properties . . . located in Valley
Stream, New York, . . . [with] Pappas [] contribut[ing] any
additional necessary capital, and the profits from the sale of the
properties . . . shared equally after the parties were repaid their
initial contributions,” (R.136-137, 9949, 50) (hereinafter, the
“K-Sher and Parkview Ventures™); and

an agreement to acquire “a property identified . . . in Manhattan
for purposes of redevelopment or sale,” (R.137, 952) (the
“Manhattan Venture”).

Mr. Kefalas further alleged that Mr. Pappas failed to account for profits from
the alleged oral Kefalas-Pappas Venture, and—aided and abetted by Ms. Pappa
and the other Defendants—diverted and misappropriated funds (see e.g., R.139-
140, 9962-63). Mr. Kefalas asserted five causes of action: breach of joint venture
(against Mr. Pappas alone); breach of fiduciary duties (against all Defendants);
aiding and abetting breach of fiduciary duties (against Milena Pappa and three

other Defendants); an accounting (against all Defendants); and unjust enrichment

(against Mr. Pappas alone) (R.140-144).

On April 12, 2021, Defendants-Appellants moved to dismiss the Complaint

pursuant to CPLR § 3211, arguing that Mr. Kefalas failed to state a claim for

10



breach of joint venture by failing to allege the elements required, including an
agreement to submit to the burden of making good on any losses from the alleged
overarching oral joint venture; that Mr. Kefalas failed to state claims for breach of
fiduciary duty and aiding and abetting breach of fiduciary duty; that Mr. Kefalas
lacked capacity to bring claims on his own behalf instead of on behalf of the
business entities allegedly involved in the transactions identified in his Complaint;
that the claim for breach of joint venture was barred by the statute of frauds; and
that all of the claims were time barred (R.24).

On December 9, 2021, Justice Driscoll’s Decision and Order was entered,
granting Defendants-Appellants’ Motion to Dismiss in part, and denying it in part
(R.8-23). Specifically, the Order dismissed Mr. Kefalas’ claims for breach of
fiduciary duty and aiding and abetting breach of fiduciary duty, however, the Order
declined to dismiss the remainder of his claims (R.8-23). In doing so, Justice
Driscoll held that: (1) “Kefalas [] alleges in his affidavit that he and Pappas agreed
to share in the losses of the joint venture,” (R.20); (2) that capacity with respect to
the breach of joint venture claim “is not properly determined at this juncture,” and
“[t]o the extent Defendants contend that Plaintiff lacks capacity to assert claims
with respect to certain entities, discovery will reveal the entities that comprised the

Kefalas-Pappas Venture,” (R.20; R.22); and (3) the statute of frauds is not

11



applicable to a joint venture at will, and the remaining claims were alleged to be
within the applicable statute of limitations, (R.21-23).

On January 6, 2022, Defendants-Appellants commenced this appeal by filing
a Notice of Appeal (R.3-5). On January 14, 2022, Plaintiff-Respondent filed a
Notice of Cross-Appeal (R.6-7).

ARGUMENT

As discussed below, the IAS Court erred in so far as it denied Defendants-
Appellants’ Motion to Dismiss Mr. Kefalas’ claims for breach of joint venture, an
accounting and unjust enrichment.

I. PLAINTIFF-RESPONDENT FAILED TO STATE A CLAIM
FOR BREACH OF JOINT VENTURE

Under New York law, “[d]ismissal of the complaint is warranted if the
plaintiff fails to assert facts in support of an element of the claim, or if the factual
allegations and inferences to be drawn from them do not allow for an enforceable
right of recovery.” Connaughton v. Chipotle Mex. Grill, Inc., 29 N.Y.3d 137, 142
(2017). When determining whether a complaint states a cause of action, “the court
must accept the facts alleged in the complaint to be true and determine only
whether the facts alleged fit within any cognizable legal theory. However, bare
legal conclusions are not entitled to the benefit of the presumption of truth and are

not accorded every favorable inference.” Ruffino v. New York City Transit
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Authority, 55 A.D.3d 817, 818 (2nd Dep’t. 2008) (quoting Morris v. Morris, 306
A.D.2d 449, 451 (2nd Dep’t 2003). In turn, this Court’s review of a decision on a
motion to dismiss is limited to determining whether the pleadings state a claim
when construed in the light most favorable to the pleader, and all well-pled factual
allegations are accepted as true. See Marine Midland Bank, N.A. v Charmant
Travel Lodge, Inc., 111 A.D.2d 908, 909 (2d Dep’t 1985).

A. The Complaint Failed to Allege an Agreement to Share
in the Burden of Losses

The elements of a joint venture under New York law consist of “an
agreement manifesting the intent of the parties to be associated as joint venturers, a
contribution by the coventurers to the joint undertaking (i.e., a combination of
property, financial resources, effort, skill or knowledge), some degree of joint
proprietorship and control over the enterprise; and a provision for the sharing of
profits and losses.” MacKay v. Paesano, 185 A.D.3d 915, 915-16 (2d Dep’t 2020)
(quoting Mawere v. Landau, 130 A.D.3d 986, 988 (2d Dep’t 2015)). Accordingly,
“[t]he failure to allege an agreement to share losses precludes finding that there
was a joint-venture agreement.” JRAP Enterprises, Inc. v. Zucaro Constr., LLC, 73
Misc.3d 1207(A) (Sup. Ct. Suffolk Cty. October 7, 2021) (citing Mawere v.

Landau, 39 Misc.3d 1229(A) (Sup. Ct. Kings Cty. May 15, 2013); see also
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MacKay, 185 A.D.3d at 915-16 (joint venture claim is properly dismissed where
complaint fails to allege a provision for the sharing of profits and losses).

In MacKay for example, the plaintiff alleged a failure to pay referral fees
equal to a percentage of associated revenues pursuant to an alleged oral joint
venture. The Supreme Court dismissed the claim and this Court affirmed, holding
that “plaintiff failed to state a cause of action based on a joint venture agreement
because he failed to allege ‘a mutual promise or undertaking to share the burden of
the losses of the alleged enterprise.”” MacKay, 185 A.D.3d at 916 (quoting
Rocchio v. Biondi, 40 A.D.3d 615, 616, (2d Dep’t 2007). Likewise, in JRAP
Enterprises, the plaintiff alleged a failure to pay a percentage of gross payments in
connection with an oral joint venture concerning house-lifting services and the
court dismissed the claim, holding that pleading “a joint interest in profitability” is
insufficient to support a joint venture claim. JRAP FEnterprises, 73 Misc.3d
1207(A). In doing so, the court made clear that sharing the losses for time spent
and expenses incurred does not constitute an undertaking to share the burden of
losses from the joint venture and “amount to nothing more than an agreement to
risk losing their own expenses and the value of their own services.” JRAP
Enterprises, 73 Misc.3d 1207(A) (citing Mawere v. Landau, 130 A.D.3d 986 (2d
Dep’t 2015)); see also Gold Mech. Contractors, Inc. v. Lloyds Bank P.L.C., 197

A.D.2d 384, 384 (1st Dep’t 1993).
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Here, Mr. Kefalas does not even allege a coherent joint venture, let alone
plead the elements required to state a claim. As a threshold matter, the Complaint
does not allege a “joint venture” at all, but rather, the existence of an oral “profit-
sharing arrangement” concerning “various shipping and real estate businesses and
opportunities” (R.130, §12). With respect to the Manhattan Venture, for example,
for which Mr. Kefalas contributed none of the capital and received a salary for his
work, he has alleged only an interest in the “net profits” (R.408 926). This is
consistent with how Mr. Kefalas characterized the parties’ relationship long before
filing his Complaint, when he swore that Parkview and K-Sher—the other real
estate transactions now morphed into an alleged joint venture—were profit-sharing
arrangements. With respect to Parkview, Mr. Kefalas testified that Mr. Pappas
“was not a member of Parkview,” and with respect to K-Sher, Mr. Pappas was
likewise, “not a shareholder of K-Sher” (R.154). According to Mr. Kefalas, these
were profit-sharing arrangements in which Mr. Pappas had no control over the
enterprise itself—he was “simply an investor on the property. The property was
going to be built, and then one would sell it, and then one would distribute the
profits according to our [contribution], but he never became a member or
shareholder over one of those two entities” (R.154-155).

Not surprisingly, the Order explicitly recognized that Mr. Kefalas alleged in

his Complaint “profit-sharing arrangements” (R.9). Nevertheless, the IAS Court
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chose to ignore the myriad pleading contradictions and instead relied on the fact
that “Kefalas also alleges in his affidavit that he and Pappas agreed to share in the
losses of the joint venture” (R.20 citing Kefalas Aff. §964-68). This was in error
because Mr. Kefalas’ vague and conclusory assertions of an agreement to share
losses in the Affidavit of Vassilios Kefalas submitted in opposition to the Motion to
Dismiss (“Opposition Affidavit”), “flatly” contradict the allegations in the
Complaint, as well as other allegations in the Opposition Affidavit and Mr.
Kefalas’ own sworn prior testimony. See, e.g., Morgenthow & Latham v. Bank of
New York Co., Inc., 305 A.D.2d 74, 82 (1st Dep’t 2003).

In any event, even if the IAS Court was entitled to look past contradictory
assertions and sworn testimony, none of the allegations relied on from Mr.
Kefalas’ Opposition Affidavit were sufficient to make out the legal elements
required to state a joint venture claim—i.e., there is no allegation of an agreed
upon provision for sharing the burden of making good on losses, there is no
allegation of an agreement or acts manifesting an intent to proceed as joint
venturers, and there is no allegation of joint proprietorship and control over the
enterprise. See MacKay, 185 A.D.3d at 915-16.

Indeed, at the outset of the excerpts from the Opposition Affidavit relied on
by the IAS Court, Mr. Kefalas acknowledges in paragraph sixty-four that “I did not

specifically plead in my Complaint that Pappas and I agreed to share in the losses
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of the ventures, in addition to the profits,” (R.417, 964). The ensuing paragraphs of
the Opposition Affidavit do nothing to cure this deficiency:

Paragraph Sixty-Five of the Opposition Affidavit

Mr. Kefalas asserts in paragraph sixty-five that “with respect to the transfer
of OBST to Octagon, the very purpose of that transaction was to utilize Octagon as
a means to limit our exposure to losses that we would share” (R.417, 965). Leaving
aside that this allegation references a putative stock purchase transaction between
non-party corporate entities, there is still no basis upon which to infer how this
relates to an overarching oral joint venture, let alone constitutes an alleged “mutual
promise or undertaking to share in the profits of the [overarching oral joint
venture] and submit to the burden of making good the losses.” See Slabakis v.
Schik, 164 A.D.3d at 454, 455 (1st Dep’t 2018).

Paragraph Sixty-Six of the Opposition Affidavit

Next, Mr. Kefalas claims in paragraph sixty-six that “Pappas’s own
‘scorecard,” which reflects the expenses paid into the ‘NY Project’ as loans to me
for my share of those expenses, demonstrates that I agreed to share in losses that
could result from potentially unrecouped expenses of the projects paid by Pappas
[exhibit cite omitted], all of which was in addition to the potential losses I agreed
to suffer in connection with the personal guaranties I provided of the mortgages

that encumbered the K-Sher Property and Parkview Property” (R.417-418, 966).
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Once again, even if this allegation were true, there is still no way to infer how
these distinct real estate transactions relate to an overarching oral joint venture
between Mr. Pappas and Kefalas, and certainly nothing that constitutes an
allegation of an agreed upon provision to submit to the burden of making good on
the losses from that overarching oral joint venture.

Indeed, paragraph sixty-six of the Opposition Affidavit is not even an
allegation of a mutual agreement to share in the burden of making good on the
losses from those specific real estate projects—it is merely an allegation that
capital and expenses were put at risk, which is insufficient as a matter of law to
establish the risk of loss element required for a joint venture. See Lebedev v.
Blavatnik, 193 A.D.3d 175, 186 (1st Dep’t 2021) (rejecting contention that plaintiff
satisfied the “risk of loss” element since he stood to lose his initial capital
investment because it “overlooks that if a joint venturer ‘stands to lose only his or
her contribution to the joint venture, the risk of loss element becomes
indistinguishable from the separate requirement that each joint venturer make some

999

contribution . . . to the venture’”) (citing Cosy Goose Hellas v. Cosy Goose USA
Ltd., 581 F.Supp.2d 606, 622 (S.D.N.Y 2008), quoting B. Lewis Prods., Inc. v.
Angelou, 2003 WL 21709465, *12 (S.D.N.Y 2003), aff’d in part, vacated in part,
remanded, 99 Fed.Appx. 294 (2d Cir. 2004). Moreover, Mr. Kefalas does not and

cannot allege putting even capital and expenses at risk with respect to the
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Manhattan Venture—all of which were funded by Mr. Pappas’ family and their
affiliates—Iet alone the existence of a mutual provision to submit to the burden of
losses in what represents nearly the entire total economic value of the real estate
projects identified in his Complaint. Instead, Mr. Kefalas claims merely that he
was entitled to “receive a portion of the net profits” from the Manhattan Venture
(R.408, 925). The same is true with respect to Mr. Kefalas’ allegations concerning
Royce—another putative element of the overarching oral joint venture, for which
neither the Complaint nor the Opposition Affidavit alleges a provision for
submitting to the burden of losses, only that Mr. Kefalas allegedly had the right to
“receive one-third of the profits over $6 million realized upon the collection of
certain claims that Royce acquired . . .” (R.414, 947).

Paragraphs Sixty-Seven and Sixty Eight of the Opposition Affidavit

Likewise, Mr. Kefalas asserts in paragraph sixty-seven of his Opposition
Affidavit, “the fact that Pappas and I agreed to share in losses is both evidenced by
his continuing ‘scorecard’ of monies expended on the ‘NY Project’ (i.e., losses)
which Pappas allocated to us on a 50-50 basis, and which by his own account
expected me to remain personally liable for, and by the very fact that upon the sale
of the K-Sher Property in 2012, Pappas expected and, indeed, asked for a ‘p+l [i.e.,
a profit and loss statement] on how we fared in this investment . . .” [exhibit cite

omitted]” (R.418, 967) (first emphasis added). Mr. Kefalas adds in paragraph
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sixty-eight of the Opposition Affidavit that “we did, in fact, share in the losses at
the time of the sale of the K-Sher Property” (R.418, 9468).

For the same reasons outlined above, however, neither of these paragraphs
allege the existence of an agreement to share in the burdens of making good on
losses with respect to an overarching oral joint venture concerning the transactions
identified in the Complaint. More to the point, even if Mr. Kefalas’ allegations
were true, he once again alleges only that he placed capital or expenses at risk with
respect to specifically identified real estate transactions, which were then subjected
to a profit sharing calculation. What Mr. Kefalas has not and cannot allege is the
existence of a mutual agreement to submit to the burden of making good on losses
from an overarching oral joint venture, and on that basis alone the claim should
have been dismissed by the IAS Court.

B. The Complaint Failed to Allege An Intent to Carry on
as Joint Venturers

Even if Mr. Kefalas’ allegations could be “liberally” construed to claim an
agreement to share in the burden of making good on losses, he still fails to allege
any intent to carry out the collection of transactions identified in the Complaint as
joint venturers in an overarching oral joint venture, rather than as stockholders in
the entities engaged in each of those transactions. It is well settled that except in

limited circumstances, a joint venture “may not exist where the business is
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conducted in corporate form.” Weiner v. Hoffinger Friedland Dobrish & Stern,
P.C., 298 A.D.2d 453, 455 (2d Dep’t 2002). Thus, dismissal is warranted if the
“underlying contract[s for the underlying business ventures] do[] not evidence the
parties’ intent to create a joint venture between [them]” independent of the formal
entities, because the general rule is that businesspersons operating through formal
legal entities are not at once “joint venturers and stockholders, fiduciaries and

29

nonfiduciaries, personally liable and not personally liable.” Calabrese Bakeries,

Inc. v. Rockland Bakery, Inc., 102 A.D.3d 1033, 1035-36 (3d Dep’t 2013) (quoting
Weisman v. Awnair Corp. of Am., 3 N.Y.2d 444, 449 (1957)).

Here, the Complaint alleges nothing to suggest the parties intended to
conduct the transactions identified in the Complaint in an individual capacity as
joint venturers in a single overarching oral joint venture, rather than as
shareholders or members of the entities involved in distinct transactions. For
example, the K-Sher Venture and Parkview Venture were both operated through
corporate entities, which Mr. Kefalas alone controlled and managed, and for which
the parties repeatedly agreed in writing that Mr. Pappas would be issued shares and
membership certificates evidencing ownership interests. See R.28-29, q97-13;
R.33,922; R.406, 915; R.407, 418; see also Weiner, 298 A.D.2d at 455; Rinaldi, 13
A.D.3d at 605. While Mr. Kefalas has now refused to cause Parkview and K-Sher

to deliver the equity ownership interests agreed upon, and swears that he alone
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owns Parkview and K-Sher—a subject which is, of course, being litigated in the
New York County Action—Mr. Kefalas’ position on exclusive ownership of
Parkview and K-Sher—two entities that continue to conduct business and operate
in their own name to this very day, while completely excluding Mr. Pappas,
completely negates the notion that the parties intended to conduct either of those
real estate projects in their individual capacities as joint venturers (R.31, 418(a)-
(b); R.154-155; R.51-101).

Likewise, the Manhattan Venture consisted of three primary operating
entities: Maiden Lane Holding LLC (“Maiden Lane Holding”), a Delaware LLC
formed to hold 100% of the membership interests of two other Delaware LLCs,
Maiden Lane Capital LLC (“Maiden Lane Capital’) and Maiden Lane
Development LLC (“Maiden Lane Development”); Maiden Lane Capital, which
was organized to acquire title to the Maiden Lane Property; and Maiden Lane
Development, which was organized to hold title to the Maiden Lane Property
(R.34, 923; R.266-271). It was Mr. Kefalas’ corporate affiliate, KAY Development
(which was in turn managed by Mr. Kefalas), which served as manager of Maiden
Lane Holding; likewise, it was Maiden Lane Holding which served as manager of
Maiden Lane Capital, and it was Maiden Lane Holding which served as manager
of Maiden Lane Development (R.34, 924). More to the point, Mr. Kefalas’

allegations confirm that the Manhattan Venture consisted of bona fide legal
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entities, which included stockholders other than Mr. Pappas or Mr. Kefalas and
were governed by their own contractual terms, and “which participated in the
Maiden Lane Project/structure . . . [and] submitted accounts and tax declarations to
the IRS,” including Maiden Lane Capital, Maiden Lane Development, and Maiden
Lane Holding (R.136-137, 949; R.410, 94932-34; R.510). Indeed, the Manhattan
Venture carried out a substantial operating business through this corporate
structure, including running a parking garage in Manhattan (R.275).

Given the foregoing, Mr. Kefalas cannot now ask the court to disregard all
the business entities involved in the Parkview Venture, K-Sher Venture, and
Manhattan Venture, as well as the various business entities involved in the alleged
Octagon/OBST/Royce transactions, and allow him to avoid dismissal by declaring
that the parties nevertheless intended for all of those distinct transactions to be part
of an overarching oral joint venture carried out by the parties in their individual
capacity rather than by those business entities. See Calabrese Bakeries, Inc., 102
A.D.3d at 1035-36.

C. The Complaint Failed to Allege Joint Proprietorship or
Control

Finally, the Complaint also failed to allege the required “degree of joint
proprietorship and control over the enterprise” necessary to plead a joint venture

claim. MacKay, 185 A.D.3d at 915-16. New York law is clear that the requisite
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degree of control over the enterprise, beyond contributing funds, must be present
for a joint venture to be found. See e.g. Kaufman v Torkan, 51 A.D.3d 977, 979 (2d
Dep’t 2008) (holding “a lender who would play no role in developing the []
property, [Respondent] lacked control over the purported enterprise™) (citing Gold
Mech. Contractors, 197 A.D.2d 384); see also Slabakis v. Schik, 164 A.D.3d at
455 (reversing denial of motion to dismiss joint venture claim where “management
and control of the enterprise was to be completely vested in defendant, thus
negating another element of a joint venture”).

As his own allegations make plain, it was Mr. Kefalas that controlled the
real estate projects allegedly comprising part of the overarching oral joint venture
(R.137, 9950-53; R.406, q15; R.407, §18), and it is Mr. Kefalas that has repeatedly
asserted that Mr. Pappas has no ownership in or rights to K-Sher or Parkview
(R.154; R.117, 99164-170; R.122, 99235-241; R.123, 9258), even as both
businesses continue to operate while excluding him. This is flatly irreconcilable
with the premise of “joint proprietorship and control.” See e.g. Richbell Info.
Services, Inc. v. Jupiter Partners, L.P., 309 A.D.2d 288, 298 (1st Dep’t 2003)
(“The intended joint control of the joint venture is sufficiently pleaded by the
assertion that the co-venturers each were given ownership or control of [the
corporate vehicle formed to carry out the alleged joint venture’s] stock.”). This

Court is not required to credit Mr. Kefalas’ contradictory statements—swearing in
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one breath that these businesses were merely “conduit™ entities controlled by an
overarching oral joint venture, while declaring in the next breath that he alone
owns the Parkview and K-Sher “conduits,” and that Mr. Pappas has no ownership
interest or rights in either of them.

I1. PLAINTIFF-RESPONDENT LACKS CAPACITY TO ASSERT
THE CLAIMS ALLEGED IN HIS COMPLAINT

The remaining claims set forth in the Complaint also should have been
dismissed since Mr. Kefalas lacks capacity to assert the claims on his own behalf
rather than on behalf of the entities that engaged in the transactions allegedly
comprising the overarching oral joint venture. The IAS Court, however, held that
capacity “is not properly determined at this juncture” as “the contours of the
alleged Kefalas-Pappas Venture warrants further exploration in discovery,” and the
Complaint “plausibly alleges, at this stage, that corporate entities functioned as
mere conduits” (R.20). This too was error.

To start, the CPLR authorizes dismissal when “the party asserting the cause
of action has no legal capacity to sue.” CPLR § 3211(a)(3). Importantly, capacity
1s not conferred through the act of signing in a corporate capacity. See Gen. Motors
Acceptance Corp. v. Kalkstein, 101 A.D.2d 102, 105-06 (1st Dep’t 1984). Nor can
an individual enforce a corporate entity’s legal rights by claiming it was an

“instrumentality” where “the grievances alleged arose in the transaction of the
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business of the [] corporation” and there is no allegation that “entities were created
or used as a subterfuge in order to mislead or defraud them.” W.E. Hedger Transp.
Corp. v. Ira S. Bushey & Sons, Inc., 186 Misc. 758, 763—64 (Sup. Ct. Kings Cty.
1945), aff’d, 270 A.D. 912 (2d Dep’t 1946).

Accordingly, entities may only be characterized as “conduits” for a joint
venture where they are meaningless instrumentalities, such as where they are
“mere conduit[s] to hold title to [] underlying property” on behalf of the joint
venture. Rinaldi v. Casale, 13 A.D.3d 603, 605 (2d Dep’t 2004) (citing Macklem v.
Marine Park Homes, Inc., 17 Misc.2d 439, 441 (Sup. Ct. Nassau Cty. 1955) aff’d
by 8 N.Y.2d 1076 (1960)). In other words, a “conduit” entity can only exist where
“there never was any intention on the part of [the alleged coventurers] to carry on
their venture as stockholders,” such that, if an action were brought by a creditor of
the alleged coventurers, the supposed conduit’s “‘corporate veil” would be
‘pierced.”” Macklem, 17 Misc.2d at 441. Given the foregoing, dismissal is
appropriate where the alleged “conduit’s” actual use “negate[s] the possibility” that
the parties did not intend to conduct their business through the applicable business
entity. See Rinaldi, 13 A.D.3d at 605.

As discussed above, the Complaint does not plausibly allege that the parties
“did not intend to conduct their business” through the entities involved in the

transactions alleged to be part of an overarching oral joint venture—indeed, Mr.
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Kefalas alleges just the opposite by claiming grievances that expressly “arose in
the transaction of the business of the [] corporation.” W.E. Hedger Transp. Corp.,
186 Misc. at 763—64. For example, the Complaint alleges the breach of certain
obligations supposedly owed to Octagon (an alleged affiliate of Mr. Kefalas), with
respect to a stock purchase agreement concerning another non-party, OBST, but at
most this is an alleged transaction between Royce (not Mr. Pappas) and Octagon
(not Mr. Kefalas), with a set of specified legal rights and remedies belonging to
those business entities—and yet those are precisely the grievances being sued upon
by Mr. Kefalas in his individual capacity in this action (R.130-141, q913-14, 28,
40, 66, 68; R.284-293).

There simply is no basis for Mr. Kefalas to now step into the shoes of
Octagon to enforce contractual obligations purportedly owed to it by Royce, let
alone attempt to do so by suing Mr. Pappas rather than Royce (R.284-293). See
Gen. Motors Acceptance, 101 A.D.2d at 105-06. Indeed, Mr. Kefalas’ own
allegations and sworn testimony manifest an intent to conduct the alleged
transactions identified in the Complaint through independent, bona fide corporate
entities rather than in an individual capacity, including for example, the following
allegations: (1) “Kefalas purchased and acquired, through an affiliated entity,
Octagon Maritime Holdings Corp. [], ownership of an international shipping and

trading company known as Oceanbulk Shipping & Trading (“OBST”) from Royce
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Research Limited (“Royce”), a Cypriot company formerly owned by Pappas,”
(R.130, 913); (2) with respect to Royce, “Kefalas would participate in the joint
venture as a one-third member of Royce,” (R.135, 9438); (3) “Pappas . . . and
Kefalas entered into a series of real estate transactions in furtherance of the
Kefalas-Pappas Venture, including to develop and sell two commercials [sic]
properties that were independently owned by Kefalas (through his wholly-owned
affiliate entities),” (R.136-137, 949); and (4) with respect to the Manhattan
Venture, “the firm of Baker McKenzie LLP was retained to devise and implement
an extremely complex and multi-phased approach to the restructuring the entities
through which 1 and Pappas (along with other investors Pappas later brought in)
would advance our joint venture agreement. . . the entities’ registered shareholders
were various individuals of foreign citizenship . . .” (R.410, 9929-33) (emphasis
added). And of course, with respect to Parkview and K-Sher, both entities
continue to operate their respective businesses—presumably with employees,
continue to file tax returns, and continue to engage in litigation, all carried out in
their own name, to the present day—and do so while excluding Mr. Pappas, which
is precisely what is being litigated before Justice Chan in the New York County
Action (see, e.g., R.210-211).

Simply put, Plaintiff-Respondent has alleged no factual basis for asserting

any of the claims in the Complaint in his individual capacity rather than on behalf
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of the corporate entities involved in the alleged transactions set forth in his
Complaint, thereby warranting dismissal of the claims. See Weiss v Markel, 110
A.D.3d 869, 871 (2d Dep’t 2013).

I11. PLAINTIFF-RESPONDENT’S JOINT VENTURE CLAIM IS
BARRED BY THE STATUTE OF FRAUDS AND ALL OF THE
CLAIMS ARE TIME-BARRED

A. Breach of Joint Venture

The IAS Court also should have dismissed Mr. Kefalas’ overarching oral
joint venture claim because the Complaint explicitly alleges the terms of an oral
joint venture with fixed durations that cannot possibly be performed within a year,
thereby violating the statute of frauds. The IAS Court, however, held that it was
“not persuaded, at this juncture, that the alleged joint venture agreement is barred
by the statute of frauds,” citing Moses v. Savedoff, 96 A.D.3d 466, 469 (1st Dep’t
2012) for the unremarkable proposition that “the statute of frauds is inapplicable to
an agreement to create a joint venture or partnership because an oral agreement for
an indefinite period creates a partnership or joint venture at will.” (R.20-21)
(emphasis added).

In so holding, the IAS Court gravely misconstrued the law governing joint
ventures and the allegations in the Complaint. Under New York law, “[e]very
agreement, promise or undertaking is void, unless it or some note or memorandum

thereof be in writing, and subscribed by the party to be charged therewith, or by his
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lawful agent, if such agreement, promise or undertaking . . . [b]y its terms is not to
be performed within one year from the making thereof or the performance of
which is not to be completed before the end of a lifetime . . . ” N.Y. Gen. Oblig.
Law § 5-701(a)(1). This applies with equal force to a claim based on an oral joint-
venture, for which material terms are subject to fixed durations incapable of being
performed within one year, and that is true generally even if only part would be
void under the statute. See, e.g., N.Y. Gen. Oblig. Law § 5-701(a)(1); see also
Apostolos v. R.D.T. Brokerage Corp., 159 A.D.2d 62, 65 (1st Dep’t 1990) (“[I]f
part of an entire contract is void under the statute of frauds, the whole contract is
void”) (citations omitted).

Of course, a plaintiff quite obviously “cannot sustain its burden of proper
pleading by merely restating the allegations in his contract claim and changing the
label of the agreement to that of a joint venture, in an effort to escape the Statute of
Frauds.” Zeising v. Kelly, 152 F.Supp.2d 335, 347 (S.D.N.Y. 2001) (citing
Yonofsky v. Wernick, 362 F.Supp. 1005, 1026 (S.D.N.Y.1973)). Nor can a plaintiff
evade the statute of frauds by asserting the existence of a valid oral joint venture
when the underlying obligation cannot be performed within a year. See Najjar v.
National Kinney Corp., 96 A.D.2d 836 (2nd Dep’t 1983).

Here, Mr. Kefalas’ allegations squarely implicate the statute of frauds,

including specifically, his allegation that the purported overarching oral joint

30



venture included an obligation to pay him net profits “for the two years following
Octagon’s acquisition of OBST,” and an obligation to pay him certain amounts “in
the years subsequent to Octagon’s acquisition of OBST” (R.133 930; R.140, 966).
See Apostolos v. R.D.T. Brokerage Corp., 159 A.D.2d 62, 65 (1st Dep’t 1990).4
The TAS Court’s reliance on the general principle that the statute of frauds is
inapplicable to joint ventures for an indeterminate amount of time was therefore
misplaced, considering that the overarching oral joint venture alleged by Mr.
Kefalas in this action explicitly included obligations with specified terms that could
not be performed within one year, making any purported overarching oral joint
venture not, in fact, terminable at will without liability for the obligations
thereunder. Cf Mendelovitz v. Cohen, 28 Misc 3d 1217(A) 2010 (Sup. Ct. Kings
Cty. 2010) (“it has been repeatedly held that the Statute of Frauds is not applicable
to a joint venture ‘because, absent a definite term of duration, an oral agreement to
form a partnership or joint venture for an indefinite period creates a partnership or
joint venture at will” which is terminable at any time without liability for breach of
contract”) (citing Foster v. Kovner, 44 A.D.3d 23, 27 (Ist Dep’t 2007),

Mendelovitz v. Cohen, 66 A.D.3d at 850, and F.S. Intertrade Office Prods, Inc. v.

4 Likewise, the Manhattan Venture allegations clearly involve obligations that would take longer
than a year to perform, notwithstanding the Complaint’s bare-bone, implausible allegation that
performance of the Manhattan Venture was capable “within a year . . . albeit not likely.” R.137-
138, 953); see also Connaughton v. Chipotle Mex. Grill, Inc., 29 N.Y.3d 137, 142 (2017).
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Babina, 199 A.D.2d 95, 96 (1st Dep’t 1993), and cases cited therein) (emphasis
added).

Mr. Kefalas cannot now recast a set of putative breach claims related to
distinct transactions, which allegedly gave rise to multi-year obligations, into a
purported overarching oral joint venture simply to avoid applicable law. See
Zeising v. Kelly, 152 F.Supp.2d 335, 347 (S.D.N.Y. 2001); see also Unicorn
Enterprises, Ltd. v. Stonewall Contracting Corp., 232 A.D.2d 404, 405 (2nd Dep’t
1996) (statute of frauds barred an oral joint venture agreement flowing from an
agreement that contained several multi-year warranty provisions); see also Najjar,
96 A.D.2d 836. The IAS Court erred in allowing him to do so.

In addition, the joint venture claim also should have been dismissed as time-
barred given that all the alleged breaches accrued more than six years prior.
Despite this, the IAS Court concluded that Mr. Kefalas “alleged breaches within
the statute of limitations . . . particularly, Pappas’ failure to provide a final
accounting upon the 2015 dissolution of OBST and upon the dissolution of Royce
in 2016,” and “[g]iven the parties’ complex web of business dealings, issues of fact
exist as to whether the remainder of Pappas’ alleged conduct falls within the statute
of limitations” (R.20). This was also incorrect.

A claim “may not be maintained because of . . . [the] statute of limitations.”

CPLR § 3211(a)(5). It is undisputed that claims for breach of joint venture accrue
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when a venturer breaches his alleged duty to his co-venturer—even if damages
accrue later, (Lebedev v. Blavatnik, 144 A.D.3d 24, 28 (1st Dep’t 2016)), and the
claim is subject to “a six-year statute of limitations.” Hahn Auto. Warehouse, Inc.
v. Am. Zurich Ins. Co., 18 N.Y.3d 765, 770 (2012) (citations omitted). Further, if
later-alleged breaches concern the same conduct they are also time barred. See
Sullivan v. Keyspan Corp., 155 A.D.3d 804, 806—07 (2d Dep’t 2017). Of course,
the contractual obligations sued upon also must in fact be owed by the defendant.
See Witty v. 1725 Fifth Ave. Corp., 170 A.D.3d 781, 783-84 (2d Dep’t 2019)
(plaintiff failed to oppose dismissal where timeliness concerned contractual
obligations defendant did not owe).

Here, the Complaint is clear on its face that the claim for breach of the
alleged oral joint venture accrued at the very latest in January 2014. Lebedev, 144
A.D.3d at 28. For example, the Complaint alleges that Octagon’s acquisition of
OBST was completed in 2009, making any alleged failure to pay profits in the two
years following Octagon’s acquisition of OBST accruing in 2011 or 2012, at the
latest (R.130, q13; R.140, 966). Similarly, while the Complaint alleges that Royce
was dissolved in January 2016, there is no allegation of any payments owed to Mr.
Kefalas upon the dissolution of Royce or otherwise. See Witty, 170 A.D.3d at 783—
84. Likewise, the last breach Mr. Kefalas alleges in connection with the Manhattan

Venture occurred at the time of sale of the Maiden Lane Property, “in or about
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20137 (R.138, 957), placing any claims related to the same course of conduct well
outside the applicable statute of limitations. See Sullivan, 155 A.D.3d at 806—07.
Similarly, purported breaches concerning K-Sher and Parkview, based on an
alleged failure to “contribute the entirety of the cash investment that [Mr. Pappas]
promised to the venture,” (R.137, 451), involve investments that were made (or not
made) in or about 2007 (R.47-50). Accordingly, the joint venture claim was time-

barred and should also have been dismissed on that basis.
B. Accounting

Plaintiff-Respondent likewise lacked the right to an accounting arising from
any of the claims alleged in the Complaint because all the other claims should have
been dismissed, and because, in any event, the accounting claim is otherwise time-
barred by the statute of limitations. The IAS Court held, however, that the
accounting claim, “is not time-barred for the same reasons as set for above with

9

respect to the claim for breach of joint venture,” and “contrary to Defendants’
contention, a claim for an accounting based on a joint venture is subject to a six-
year statute of limitation” (R.22-23).

As an initial matter, a statutory accounting right applies “at the date of
dissolution,” and that accounting claim is subject to a six-year statute of

limitations. See N.Y. P’Ship Law § 74 (McKinney 2021); see also Schultz v.

Sayada, 133 A.D.3d 1015, 1017 (3d Dep’t 2015). On the other hand, a cause of
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action for an equitable accounting requires “the existence of a confidential or
fiduciary relationship and a breach of the duty imposed by that relationship
respecting property in which the party seeking the accounting has an interest.” Dee
v. Rakower, 112 A.D.3d 204, 214 (2d Dep’t 2013) (quoting Lawrence v. Kennedy,
95 A.D.3d 955, 958 (2d Dep’t 2012) quoting Palazzo v. Palazzo, 121 A.D.2d 261,
265 (1st Dep’t 1986)); cf. Kastle v. Steibel, 120 A.D.2d 868, 869 (3d Dep’t 1986).
Absent allegations of fraud, the applicable statute of limitations for this type of
accounting claim is typically three years. See Monteleone v. Monteleone, 162
A.D.3d 761, 762 (2d Dep’t 2018).

Here, Plaintiff-Respondent has not sought dissolution of the alleged oral
joint venture—indeed, K-Sher and Parkview continue to operate to the exclusion
of Mr. Pappas (see, e.g., R.210-211). Instead, Plaintiff-Respondent has argued that
the date of dissolution has still not been established, making any claim for a
statutory accounting unripe. See N.Y. P’Ship Law § 74 (McKinney 2021).
Likewise, Plaintiff-Respondent failed to properly allege the existence of a fiduciary
duty in his Complaint—and his fiduciary duty claim was in any event dismissed,
but even if an equitable accounting were available on that basis, it remains subject
to a three-year statute of limitations. See Monteleone, 162 A.D.3d at 762.

Notwithstanding this, the IAS Court relied on Evangelista v Mattone, 44

A.D.3d 704, 705 (2d Dep’t 2007) for the proposition that a six-year statute of
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limitations applies to this action. FEvangelista, however, is inapposite because
unlike the plaintiff in Evangelista, who was suing for judicial dissolution, the
allegation here is that the alleged joint venture is ongoing, and has not yet been
dissolved, leaving only an equitable accounting claim based on fiduciary duties,
which remains time-barred, even if it was still available notwithstanding the
dismissal of Mr. Kefalas’ fiduciary duty claims.

C. Unjust Enrichment

Finally, the claim for unjust enrichment is similarly barred by the statute of
limitations. Notwithstanding this, the IAS Court held that Defendants-Appellants
“have not met their prima facie burden of demonstrating that the statute of
limitations has expired,” (R.23). “Under New York law, there is no identified
statute of limitations period within which to bring a claim for unjust enrichment,
but where the unjust enrichment and breach of contract claims are based upon the
same facts and pled in the alternative, a six-year statute of limitations applies”
Maya NY, LLC v. Hagler, 106 A.D.3d 583, 585 (1st Dep’t 2013) (citing Knobel v.
Shaw, 90 A.D.3d 493, 495 (1st Dep’t. 2011)).

Here, the unjust enrichment claim is time-barred for the same reasons as the
breach of joint venture claim. Specifically, Mr. Kefalas’ allegations of
wrongdoing, which also form the basis of his overarching oral joint venture claim,

are time barred, thereby compelling dismissal of the unjust enrichment claim as
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well. Maya NY, LLC, 106 A.D.3d at 585. Of course, just as the IAS Court also
should have dismissed the joint venture claim for failure to state a claim, the unjust
enrichment claim, which is based on the same allegations, should likewise have

been dismissed for the same reason.’

CONCLUSION

At bottom, Mr. Kefalas has manufactured in this action a legally deficient,
time-barred, statute of frauds-barred, baseless oral ‘“joint venture” claim,
constructed out of whole cloth with utterly implausible and contradictory
allegations, all blatantly designed to increase the burden and expense of litigation
as he is brought to account for his wrongful actions in the New York County
Action. The IAS Court got things partly right in the Order dismissing the claims
for breach of fiduciary duty and aiding and abetting breach of fiduciary duty,
however, for all the reasons discussed above, the IAS Court should have dismissed
every one of the claims alleged in the Complaint.

Accordingly, Defendants-Appellants respectfully request that this Court
reverse the portion of the Order of the IAS Court denying the Motion to Dismiss

the claims for breach of joint venture, an accounting, and unjust enrichment, and

> Plaintiff-Respondent failed, for example, to properly allege wrongful enrichment at his
expense, as is required to state a claim for unjust enrichment, thereby warranting dismissal. See
e.g. GFRE, Inc. v. U.S. Bank, N.A., 130 A.D.3d 569, 570 (2d Dep’t 2015).
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dismiss Plaintiff-Respondent’s Complaint in its entirety, with prejudice, together
with such other and further relief as this Court deems just and proper.

Dated: March 4, 2022
New York, New York

Respectfully Submitted,

CROSBY & HIGGINS LLP
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Todd A. Higgins, Esq.

140 Broadway, 46th Floor
New York, NY 10005

Ph: (646) 452-2300
thiggins@crosbyhiggins.com

Attorneys for Defendants-Appellants
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