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PRELIMINARY STATEMENT

Defendants-Appellants-Respondents Petros Alexandros Pappas (“Mr.
Pappas”) and Milena Maria Pappa (together “Defendants-Appellants™),
respectfully submit this reply memorandum of law in further support of their
appeal from that portion of the Decision and Order of the Honorable Timothy S.
Driscoll, Justice of the Supreme Court, Nassau County, entered on December 9,
2021 (the “Order”), denying their motion to dismiss Plaintiff-Respondent-
Appellant Vassilios Kefalas (“Mr. Kefalas” or “Plaintiff-Respondent™)’s claims for
breach of joint venture, an accounting, and unjust enrichment, and also in response
to Plaintiff-Respondent’s cross-appeal from that portion of the Order which
correctly dismissed his claims for breach of fiduciary duty and aiding and abetting
breach of fiduciary duty.

As outlined in the Brief For Defendants-Appellants-Respondents (the
“Opening Brief”), the genesis of this proceeding is the New York County Action,
in which Mr. Pappas and an affiliate are seeking an accounting and at least $7.7
million in damages, because of Mr. Kefalas’ wrongdoing in connection with three

New York real estate projects. No stranger to courts in New York,! Mr. Kefalas

! See e.g., Costea, as Trustee of the Revocable Trust Agreement of Anna Costea dated March 31,
2005 v. Vemen Management Corp., Cosmopolitan Diner LLC, Cosmopolitan Diner LLC as
Assignee of Vemen Management Corp. and Vassilio Kefalas individually and d/b/a Vemen
Management Corp., Index No. 606601/2019, Nassau County Sup. Ct. (Judgment against Mr.
Kefalas for, among other things, $171,434.01 in attorneys’ fees, arising from fraudulent scheme



commenced this Action in a contrived attempt to offset the claims in the New York
County Action by claiming that any amounts owed were offset by amounts owed
to him from an overarching oral joint venture, supposedly arising from a laundry
list of transactions in both Greece and the United States, spanning nearly two
decades, several allegedly containing multi-year obligations.

Specifically, Mr. Kefalas has claimed in this Action, for the first time
anywhere, that the following business dealings (which include the three real estate
projects being litigated in the New York County Action) were constituent parts of
an overarching oral joint venture with Mr. Pappas:

e The Parkview Venture, which is based on an approximately $1 million

real estate investment in November 2004 by an affiliate of Mr. Pappas in
Parkview Estates I LLC, which Mr. Kefalas alone controls, in exchange
for a fifty-one percent equity interest, which Mr. Kefalas refuses to
transfer in the New York County Action because, according to Mr.
Kefalas, Mr. Pappas was simply ‘““an investor on the property. . . he never

became a member or a shareholder;”

in which the court found “the clear and convincing evidence demonstrates the defendants’
fraudulent scheme was an effort made in an attempt to evade liability for failure to honor the
obligation under the Land Lease [which defendants obtained through a bankruptcy process]. . .
Kefalas created Cosmopolitan for the purpose of fraudulently and wrongfully avoiding the rental
obligations due and owing to the plaintiffs””). NYSCEF No. 165 at p. 18.



e The K-Sher Venture, which is based on an initially $650,000 real estate

investment in January 2007 by Mr. Pappas in K-Sher, Corp., which Mr.
Kefalas alone controls, in exchange for a fifty percent equity interest,
which Mr. Kefalas likewise refuses to transfer in the New York County
Action because, according to Mr. Kefalas, Mr. Pappas was “not a

shareholder of K-Sher;”

e The Manhattan Venture, which is based on an approximately $30 million

real estate investment by Mr. Pappas’ family and their affiliates in 2010
to fund the acquisition of a property on Maiden Lane in Manhattan,
which Mr. Kefalas’ affiliated entities managed in exchange for a “net-
profit” interest, until the property was sold in or about August 2013 for
approximately $64 million, which, among other things, Mr. Kefalas and
his affiliates refuse in the New York County Action to account for;

e The OBST Venture, which is based on alleged agreements in 2009

pursuant to which Mr. Kefalas claims that sis non-party affiliate Octagon
Maritime Holdings Corp. paid $1 million to acquire ownership of
Liberian shipping company Oceanbulk Shipping & Trading from non-
party Royce Research Limited, a Cypriot company that was allegedly
formerly owned by Mr. Pappas, and the right to receive “40% of the

profits of OBST for the two years following Octagon’s acquisition of



OBST,” notwithstanding the fact that the alleged Stock Purchase
Agreement relied on by Mr. Kefalas states that it was Royce that would
receive those profits, and Mr. Kefalas further alleges to have acquired “a
one-third profit-sharing interest in Royce approximately 1.5 years
following Royce’s sale of OBST to Octagon in 2009;” and

e The Supramax transaction, an alleged agreement in or around 2010

pursuant to which Mr. Kefalas claims to be owed an “11% “profit-
sharing interest” in two shipping vessels.

It is Mr. Kefalas’ baseless attempt to morph these disparate transactions into
an oral joint venture that remains the central issue on appeal. As set forth in the
Opening Brief and discussed further below, Mr. Kefalas does not (and cannot)
plausibly allege the elements required to state a joint venture claim, including any
agreement to submit to the burden of making good on losses. As such, the claim
should have been dismissed. Without the purported overarching oral joint venture
claim, which was also barred by the statute of frauds and the statute of limitations,
and which should also have been dismissed because of lack of capacity, the IAS
Court should have dismissed the remaining claims as well.

In his opposition Brief For Plaintiff-Respondent-Appellant (“Plaintift-
Respondent’s Brief”), Mr. Kefalas contends that the IAS Court properly declined

to dismiss the claims for breach of joint venture, an accounting and unjust



enrichment, and further cross-appeals from the portion of the Order dismissing the
claims for breach of fiduciary duty and aiding and abetting breach of fiduciary
duty. According to Mr. Kefalas, he has pled all the elements necessary to state the
claims alleged, he has capacity to bring the claims in his own name rather than on
behalf of the corporate entities that were parties to the transactions allegedly giving
rise to the claims, and none of his claims are otherwise barred by the statute of
frauds or the statute of limitations.

As discussed below, none of the arguments offered by Mr. Kefalas on appeal
alter the conclusion that all of the claims in the Complaint should have been
dismissed because Mr. Kefalas cannot allege a claim for breach of an overarching
oral joint venture when he has already pled facts and made sworn statements
conclusively establishing that any such oral joint venture claim is fatally defective,
bared by the statute of frauds, and barred by the statute of limitations, and even if it
were not, he has pled no facts giving rise to a plausible right to disregard the
entities that allegedly engaged in the transactions identified in the Complaint and
instead assert claims in his individual capacity.

ARGUMENT

As set forth below, the IAS Court correctly dismissed Plaintiff-Respondent’s

claims for breach of fiduciary duty and aiding and abetting breach of fiduciary



duty, however, the IAS Court erred in failing to also dismiss the claims for breach

of joint venture, an accounting and unjust enrichment.

I. PLAINTIFF-RESPONDENT FAILED TO STATE A CLAIM
FOR BREACH OF JOINT VENTURE

As discussed in greater detail in the Opening Brief, Mr. Kefalas alleges in
the Complaint—by his own words—the existence of an oral ‘“profit-sharing
arrangement” concerning ‘“various shipping and real estate businesses and
opportunities” (R.130, 912).2 What the Complaint does not allege is the existence
of an overarching joint venture, i.e., “an agreement manifesting the intent of the
parties to be associated as joint venturers, a contribution by the coventurers to the
joint undertaking (i.e., a combination of property, financial resources, effort, skill
or knowledge), some degree of joint proprietorship and control over the enterprise;
and a provision for the sharing of profits and losses.” MacKay v. Paesano, 185
A.D.3d 915, 915-16 (2d Dep’t 2020) (quoting Mawere v. Landau, 130 A.D.3d
986, 988 (2d Dep’t 2015)).

Indeed, the collection of transactions alleged in the Complaint—each
involving different parties, in different industries, doing business in different
countries and in different time-periods—are plainly distinct, and yet Mr. Kefalas

has muddled them together and incoherently claimed in his Complaint that they

2 References to pages in the Joint Record on Appeal shall be cited herein as “(R. ).”



constituted an overarching oral joint venture between Mr. Kefalas and Mr. Pappas
personally, without ever pointing to a single shred of documentary evidence
reflecting the supposed overarching joint venture (because none exists), without
ever alleging what any of the terms of the purported overarching joint venture
were, other than a “profit-sharing arrangement,” and without ever alleging the legal
elements required to state a claim for breach of joint venture. MacKay, 185 A.D.3d
at 915-16.

A. The Complaint Failed to Allege an Agreement to Share
in the Burden of Losses

The law of joint ventures is clear: the failure to plead the existence of an
agreement to share in the burden of losses precludes the finding of a joint venture.
JRAP Enterprises, Inc. v. Zucaro Constr., LLC, 73 Misc.3d 1207(A) (Sup. Ct.
Suffolk Cty. October 7, 2021) (citing Mawere v. Landau, 39 Misc.3d 1229(A)
(Sup. Ct. Kings Cty. May 15, 2013)). Indeed, this Court has specifically held
“plaintiff failed to state a cause of action based on a joint venture agreement
because he failed to allege ‘a mutual promise or undertaking to share the burden of
the losses of the alleged enterprise.”” MacKay, 185 A.D.3d at 916 (quoting

Rocchio v. Biondi, 40 A.D.3d 615, 616, (2d Dep’t 2007)).> The law is equally

3 Contrary to Mr. Kefalas’ position on appeal, neither JRAP Enterprises nor MacKay turn on any
particularly unique facts, but rather, the well-established principle that contribution to a business
of capital, expenses, or time, without more, does not constitute an agreement to share in the



clear that “risk of loss” is not met by alleging the potential to lose the investment
of capital or expenses, because that would be otherwise indistinguishable from the
distinct pleading element of a joint contribution to the venture. See Lebedev v.
Blavatnik, 193 A.D.3d 175, 186 (1st Dep’t 2021). Here, the Complaint does not
allege any such agreement with Mr. Pappas to share in the burden of losses from
the alleged overarching oral joint venture, and the allegations relied on by the IAS
Court from Mr. Kefalas’ last-ditch attempt to rescue the pleading with his Affidavit
reflect no more than profit-sharing or at most, some contribution of capital to the
real estate transactions that are the subject of the New York County Action. This,
however, is not enough to allege the required mutual agreement to “submit to the
burden of making good the losses™ of the alleged overarching oral joint venture
that Mr. Kefalas now claims. See Slabakis v. Schik, 164 A.D.3d at 454, 455 (1st
Dep’t 2018).

On appeal, Mr. Kefalas argues that his pleadings and the underlying record
reflect more than “a limited agreement to share in expenses,” and that “the specific
examples of Kefalas’s agreement to share in the burden of Pappas’s potential
losses and the parties’ conduct further evidence the parties’ intent and agreement

therefor.” Plaintiff-Respondent’s Brief at pp. 34, 36. Alternatively, Mr. Kefalas

burden of losses necessary to give rise to a joint venture. See generally JRAP Enterprises, 73
Misc.3d 1207(A); MacKay, 185 A.D.3d at 916.



(133

contends that the risk of loss requirement can be dispensed “‘where the record in a
particular case establishes that there was no reasonable expectation of losses.””
Plaintiff-Respondent’s Brief at p. 34 (citing Lebedev, 193 A.D.3d at 185, citing
Don v. Singer, 92 A.D.3d 576, 577 (1st Dep’t 2012)).

Mr. Kefalas’ attempt to ignore his own pleadings and New York law must
necessarily fail. For one thing, Mr. Kefalas cannot dispute that he has alleged only
the right to “receive a portion of the net profits” from the Manhattan Venture
(R.408, 925). In other words, the Manhattan Venture—which was an investment at
least ten times the combined size of all the other transactions alleged in the
Complaint—is indisputably a profit-sharing relationship and thus cannot possibly
anchor a joint venture claim. The same is true with respect to OBST, for which
Mr. Kefalas incomprehensibly alleges a right to “40% of the profits of OBST for
the two years following Octagon's acquisition of OBST” (R. 140, 466). Likewise,
Mr. Kefalas claims only the right to “receive one-third of the profits over $6
million realized upon the collection of certain claims that Royce acquired . . .”
(R.414, 9447), and the same is true of the Supramax transaction, for which Mr.
Kefalas alleges no contribution at all, and in any event, has nothing to do with any
alleged agreement to share losses (R. 136, 445).

Against the overwhelming weight of his own allegations, Mr. Kefalas

focuses his response primarily on the K-Sher Venture and argues he “‘personally



guaranteed. . .a loan made [] to K-Sher by Prime Properties LLC (a Pappas-
affiliated entity) . . . ,’which acted as Pappas’s nominee to secure a portion of his
investment,” guaranteeing possible losses not only to the joint venture but Mr.
Pappas as well. Plaintiff-Respondent’s Brief at p. 37. Mr. Kefalas also references
his allegation that Mr. Pappas’ accountant acknowledged that the proceeds from
the sale of the K-Sher property would “have to be shared 50/50,”* and that Mr.
Pappas and Mr. Kefalas both “contributed much more than their ‘initial capital
investments’ to K-Sher Venture.” Plaintiff-Respondent’s Brief at p. 39. Nothing
about these allegations, however, plausibly suggests the existence of a mutual
agreement with Mr. Pappas to share in the burden of losses across an overarching
oral joint venture. See Lebedev, 193 A.D.3d at 186.

More fundamentally, Mr. Kefalas has himself testified with respect to K-
Sher (before his newly minted overarching oral joint venture theory) that Mr.
Pappas was simply “an investor on the property. The property was going to be
built, and then one would sell it, and then one would distribute the profits
according to our [contribution], but he never became a member or shareholder over

[K-Sher and Parkview]” (R.154-155). While forcing Parkview and K-Sher to

4 Even this allegation is undermined by Mr. Kefalas’ own sworn admission that he received the
proceeds from a certain Empire State Development Grant in connection with the sale of the K-
Sher property and then kept the proceeds all for himself, which of course is now being litigated
in the New York County Action (R.204:24-205:25).

10



convey the equity as promised is a subject of the New York County Action, Mr.
Kefalas’ sworn statement that Mr. Pappas was only “an investor” flatly precludes
him from reversing course and claiming in this Action that K-Sher and Parkview
were instead jointly controlled conduit entities to hold joint venture property as
part of an overarching oral joint venture.’

Alternatively, Mr. Kefalas argues that the requirement to share losses can be
“dispensed...where the record in a particular case establishes that there was ‘no
reasonable expectation of losses.”” Plaintiff-Respondent’s Brief at p. 34 (citing
Lebedev, 193 A.D.3d at 185, citing Don v. Singer, 92 A.D.3d 576, 577 (1st Dep’t
2012). However, as the court in Lebedev explicitly noted, this is a limited
exception to the principle articulated by the Court of Appeals that “‘[a]n
indispensable essential’” of a joint venture, “‘is a mutual promise or undertaking of
the parties to share in the profits of the business and submit to the burden of
making good the losses.” Accordingly, it is the rare case where this guidance does
not control.” Lebedev, 193 A.D.3d at 185-86 (quoting Matter of Steinbeck v.
Gerosa, 4 N.Y.2d 302, 317 (1958)). Indeed, in holding that the exception did not

apply to the oil commodities market, the court in Lebedev noted “the ever-

> Mr. Kefalas also points to alleged discussions about merging OBST with Octagon to allow for
U.S. bankruptcy protection (Plaintiff-Respondent’s Brief at pp. 38-39), however, these are
allegations of nothing more than discussions and provide no basis upon which to plausibly infer
an agreement to “make good” on the losses of a purported overarching oral joint venture. See
Slabakis v. Schik, 164 A.D.3d at 454, 455 (1st Dep’t 2018).

11



changing, and often unanticipated, vagaries which can affect that particular
market.” Lebedev, 193 A.D.3d at 186.

Here, Mr. Kefalas has not alleged any facts plausibly suggesting the
existence of a “rare” exception to overcome this “indispensable” element of a joint
venture, particularly since Mr. Kefalas expressly alleges facts to the contrary,
including alleging that several of the transactions were subject to profit and loss
calculations, and according to Mr. Kefalas, the parties to the K-Sher Venture
suffered actual losses (R.418, 9965-70). In any event, the shipping and real estate
markets in which Mr. Kefalas alleges his “profit-sharing arrangement” are both
quite obviously “ever-changing” and subject to “unanticipated vagaries,” making
implausible any assertion that there was no reasonable expectation of losses when
transacting in those markets. See Lebedev, 193 A.D.3d at 186. Tellingly, although
Mr. Kefalas argues that “evidence to be adduced through discovery could address
the question of whether Kefalas and Pappas had a reasonable expectation of
losses,” he points to no allegations in his Complaint that could plausibly lead to
this conclusion. Plaintiff-Respondent’s Brief at p. 35.

B. The Complaint Failed to Allege An Intent to Carry on
as Joint Venturers

The law is equally clear that businesspersons operating through formal legal

entities are not at once “joint venturers and stockholders, fiduciaries and

12



nonfiduciaries, personally liable and not personally liable.” Calabrese Bakeries,
Inc. v. Rockland Bakery, Inc., 102 A.D.3d 1033, 1035-36 (3d Dep’t 2013) (quoting
Weisman v. Awnair Corp. of Am., 3 N.Y.2d 444, 449 (1957)). Here, Mr. Kefalas
was required to plead facts plausibly alleging the parties’ intent to carry on an
overarching oral joint venture in their personal capacity rather than as stockholders
engaged in individual transactions, pursuant to the terms and conditions agreed
upon by the relevant parties in connection with those transactions (R.28-29, q97-
13; R.406, q15; R.34, 9423-24; R.266-271; R.136-137, 949; R.410, 932-34;
R.510). Not only did Mr. Kefalas utterly fail to do so—he affirmatively alleged
just the opposite.

Notwithstanding this, Mr. Kefalas contends on appeal that the pleadings
demonstrate the parties used conduit entities “based on considerations such as
Pappas’s family tax avoidance and planning and limiting their personal liability to
third parties,” and argues that his position on exclusive ownership of the Parkview
and K-Sher entities supports the “conduit theory” by demonstrating that
“notwithstanding the formal ownership structure of the particular entities utilized
at various times, the parties conducted themselves as, and considered themselves to
be, partners for those projects for profit-sharing and expense or loss-sharing
purposes.” Plaintiff-Respondent’s Brief at pp. 40-42. None of the allegations

referenced by Mr. Kefalas on appeal, however, plausibly suggest an intent to carry
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on the transactions identified in the Complaint in a personal capacity, and certainly
none support a plausible inference that the parties intended to conduct all the
transactions alleged in the Complaint in their personal capacity pursuant to an
overarching oral joint venture.

For example, there are no plausible allegations that the parties intended to
carry on the business of Parkview and K-Sher in their personal capacities rather
than as members and shareholders. The record is just the opposite—most
obviously evidenced by the fact that the New York County Action specifically
seeks to compel Parkview and K-Sher to issue equity as the parties repeatedly
agreed—agreements which Mr. Kefalas has already admitted (see R.28-29, 997-
13; R.33,922; R.153:6-154:7). Given the foregoing, it is hardly surprising that Mr.
Pappas would testify he believes himself to be a “50-50” partner on K-Sher and
Parkview, even though equity has not yet been issued because Mr. Kefalas refuses
to do so. Mr. Kefalas’ refusal to carry out his obligations does not constitute a
plausible allegation of the parties’ intent to carry on Parkview or K-Sher—Iet alone
an overarching oral joint venture—in their personal capacity; it simply reflects the
reality that Mr. Kefalas is engaged in brazen wrongdoing by refusing to cause K-
Sher and Parkview to issue equity as agreed.

The same is true with respect to the Manhattan Venture, a sophisticated real

estate transaction involving multiple corporate entities, as well as a New York City
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parking garage operation, and tens of millions of dollars of invested capital—all of
which was indisputably funded exclusively by the Pappas family and their affiliates
(R.30, 916; R.136-137, 949; R.410, 9932-34; R.510; R.275). Against the weight of
these facts, Mr. Kefalas points to personal communications with Mr. Pappas
concerning the Manhattan Venture. Plaintiff-Respondent’s Brief at p. 44. However,
none of those communications plausibly suggest that the parties intended to
conduct the Manhattan Venture in their individual capacities, let alone pursuant to
an overarching oral joint venture, rather than in accordance with the corporate
structure and operating agreements established by their professional tax and legal
advisors (R.34, 9923-25). Likewise, the allegations concerning OBST reference
obligations supposedly owed to Octagon, an alleged affiliate of Mr. Kefalas,
arising from a stock purchase agreement with Royce, which at most would
implicate an alleged transaction involving those entities, not Mr. Kefalas or Mr.
Pappas personally (R.130-135, §913-14, 28, 40; R.284-293).°

Simply put, Mr. Kefalas has not satisfied his obligation to plausibly allege

an intent by the parties to conduct the transactions identified in the Complaint in

6 Mr. Kefalas claims on appeal that “with respect to the OBST Venture, while a Stock Purchase
Agreement [] vested ownership in OBST in Kefalas’s company, Octagon, that was done to shield
the parties from their potential losses to third parties.” Plaintiff-Respondent’s Brief at p. 40.
However, even if this allegation were true, it reflects only that the parties to the transaction
intended to conduct business through corporate entities, with the normal protections that come
with doing so, which is the exact opposite of any intent to be personally liable in connection with
a purported overarching oral joint venture.
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their individual capacities pursuant to an overarching oral joint venture, rather than
in accordance with what the allegations and sworn testimony conclusively reflect,
which is the intent to conduct business through corporate entities involved in
various, legally distinct transactions.

C. The Complaint Failed to Allege Joint Proprietorship or
Control

Mr. Kefalas was likewise required to plausibly allege the “degree of joint
proprietorship and control over the enterprise” necessary to plead a joint venture
claim. See MacKay, 185 A.D.3d at 915-16. Relevant here, courts have specifically
held that where “management and control of the enterprise was to be completely
vested in defendant,” this element is negated. Slabakis, 164 A.D.3d at 455. That is
precisely the facts in this Action given that Mr. Kefalas himself alleges he
managed and controlled the real estate projects at issue, and with respect to
Parkview and K-Sher, continues to do so to the exclusion of Mr. Pappas, even after
being sued for this in the New York County Action.

On appeal, Mr. Kefalas argues that regardless of which entities held record
title to various assets, he “repeatedly and jointly accounted to Pappas for the

partnership proceeds realized by their joint venture in which those entities
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participated.” Plaintiff-Respondent’s Brief at p. 47.7 Mr. Kefalas’ self-serving
declaration that he accounted for proceeds, while demonstrably false, does not in
any event, constitute joint control, or otherwise overcome his own allegations and
sworn statements, which make clear it was Mr. Kefalas that controlled the real
estate projects at issue (R.137, 9950-53; R.406, 415; R.407, 918), and it is Mr.
Kefalas who has repeatedly stated Mr. Pappas has no ownership of K-Sher or
Parkview (R.154; R.102-127; R.123, 9258). The same is true with respect to the
Manhattan Venture, which Mr. Kefalas managed through his affiliated entities
(R.34, 9923-25; R.65, 956).® Likewise, with respect to OBST, Mr. Kefalas points
only to discussions between the parties and requests for comments related to
general business strategy. See e.g., R.413-414, 9944-45 (email communication

providing an update of a meeting held concerning OBST related potential litigation

7 Mr. Kefalas argues on appeal that MacKay is distinguishable from this case because it alleged
profit-sharing only related to referral fees and expenses limited to “travel, entertainment, and the
Series 65 Exam.” Plaintiff-Respondent’s Brief at pp. 45-46. Mr. Kefalas’ attempt to distinguish
MacKay, however, ignores not only its application of the general legal principle requiring proper
allegations of the “degree of joint proprietorship and control over the enterprise,” MacKay, 185
A.D.3d at 915-16, but also the entire universe of case law requiring that a degree of joint control
over the enterprise, beyond contributing funds, must be present for a joint venture to be found.
See, e.g., Kaufman v Torkan, 51 A.D.3d 977, 979 (2d Dep’t 2008); see also Gold Mech.
Contractors, Inc. v. Lloyds Bank P.L.C., 197 A.D.2d 384 (1993); Slabakis, 164 A.D.3d at 455.

8 On appeal, Mr. Kefalas’ disingenuously relies on Mr. Pappas’ testimony that he believed he
was “50/50 partners” with Mr. Kefalas on K-Sher and Parkview, while ignoring the fact that he
is being sued in the New York County Action because he flatly refuses to issue shares and
membership certificates (R.28-29, 497-13; R.33,922; R.31, 418(a)-(b)), swears that he alone has
exclusive ownership of those entities (R.154-155), and continues to conduct business through
them while excluding Mr. Pappas (see, e.g., R.210-211).
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stating, “If you have any comment on it that could assist, please let me know.”; R.
412-413, 99/41-44 (alleged discussions about merging OBST with Octagon to allow
for U.S. bankruptcy protection). Indeed, the “numerous and ongoing discussions
concerning their joint control and decisions” cited reflect nothing more than
garden-variety investment updates and discussions, none of which plausibly allege
“management and control of the enterprise,” all of which remained vested with Mr.
Kefalas, as his own references make plain. See e.g., R. 48 (“Progress Report” sent
from Mr. Kefalas to Mr. Pappas stating, “[p]lease see the following summary. . . of
the whereabouts of your investment and the progress of the two projects I am
handling in New York™) (emphasis added). Mr. Kefalas’ own allegations negate
the “degree of joint proprietorship and control” required for finding a joint venture,
and on this basis alone, the claim should have been dismissed by the IAS Court.
See MacKay, 185 A.D.3d at 915-16.

II. PLAINTIFF-RESPONDENT LACKS CAPACITY TO ASSERT
THE CLAIMS ALLEGED IN HIS COMPLAINT

As set forth in the Opening Brief, an individual litigant cannot step into the
shoes of corporate entities to enforce their legal rights where ‘“the grievances
alleged arose in the transaction of the business of the [] corporation” and there is
no allegation that “entities were created or used as a subterfuge in order to mislead

or defraud them.” W.E. Hedger Transp. Corp. v. Ira S. Bushey & Sons, Inc., 186
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Misc. 758, 763—64 (Sup. Ct. Kings Cty. 1945), aff’d, 270 A.D. 912 (2d Dep’t
1946). Here, Mr. Kefalas has alleged no basis to usurp the rights and obligations of
the corporate entities engaged in the transactions identified in the Complaint and
instead pursue their claims in his personal capacity. See Weiss v Markel, 110
A.D.3d 869, 871 (2d Dep’t 2013). Given this pleading defect, the IAS Court erred
in ignoring the capacity requirement and concluding “the contours of the alleged
Kefalas-Pappas Venture warrants further exploration in discovery” (R.20).

On appeal, Mr. Kefalas argues in conclusory fashion that “the totality of the
conduct” supports the existence of the joint venture despite the “existence of
various conduit entities through which Kefalas and Pappas engaged in and
furthered” the alleged overarching oral joint venture. Plaintiff-Respondent’s Brief
at p. 49. However, this is irrelevant to the core pleading defect at issue on
appeal—Mr. Kefalas alleges no facts in his Complaint giving rise to a plausible
right to simply disregard the entities involved in the transactions sued upon and
pursue their claims on his own behalf.

For example, the Manhattan Venture was comprised of three primary
operating entities including Maiden Lane Holding LLC, Maiden Lane Capital
LLC, and Maiden Lane Development LLC, and managed by Mr. Kefalas’
affiliated entity KAY Development (R.34, 4923-24; R.266-271), however, it is Mr.

Kefalas rather than Kay Development which brings the claims of breach related to
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the Manhattan Venture, even though there is no allegation that any of these entities
were used to mislead Mr. Kefalas personally—indeed it was Mr. Kefalas that
supervised their creation. Likewise, the Parkview Venture and K-Sher Venture
each concern real estate transactions conducted through corporate entities
controlled by Mr. Kefalas, which is obviously why there is no allegation that either
of those entities was involved in defrauding Mr. Kefalas, such that he can now
disregard their rights in this Action and personally sue Mr. Pappas for allegedly
failing “to live up to his commitment to contribute the entirety of the cash
investment that he promised” (R.154; R.137, 94949, 51). Similarly, the shipping
industry transactions in Greece involve agreements allegedly entered into by at
least three distinct legal entities—OBST, Royce and Octagon (R.130-141, 913-14,
28, 40, 66; R.284-293), yet inexplicably, it is not Octagon bringing claims against
Royce or OBST in this Action, but rather it is Mr. Kefalas personally standing in
the shoes of Octagon and bringing suit directly against Mr. Pappas personally in
connection with those alleged corporate level agreements, despite the fact that
there is no allegation that any of these entities were used in a subterfuge—in fact
Mr. Kefalas alleges Octagon is an affiliate of his.

In sum, despite the fact that Mr. Kefalas’ alleged grievances flow from the
activities of the corporate entities involved in the various transactions identified in

the Complaint, Mr. Kefalas disregards the four distinct entities involved in the
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Manhattan Venture, the two distinct entities involved in the Parkview and K-Sher
projects, and the three distinct entities involved in the OBST, Octagon, and Royce
transactions, as well as the terms of the various related agreements allegedly
governing those transactions, and instead sues in his own name without ever
alleging that any of these entities were somehow used to defraud him personally.
See W.E. Hedger Transp. Corp.,186 Misc. at 763—64.

I11. PLAINTIFF-RESPONDENT’S JOINT VENTURE CLAIM IS
BARRED BY THE STATUTE OF FRAUDS AND ALL OF THE
CLAIMS ARE TIME-BARRED

A. Breach of Joint Venture

As set forth in the Opening Brief, a claim based on an oral joint-venture, for
which material terms are subject to fixed durations incapable of being performed
within one year, is subject to the statute of frauds, even if only part would be void
under the statute. See, e.g., N.Y. Gen. Oblig. Law § 5-701(a)(1); see also Apostolos
v. R.D.T. Brokerage Corp., 159 A.D.2d 62, 65 (1st Dep’t 1990). This requirement
cannot be avoided by “merely restating the allegations™ as a joint venture (Zeising
v. Kelly, 152 F.Supp.2d 335, 347 (S.D.N.Y. 2001) (citing Yonofsky v. Wernick, 362
F.Supp. 1005, 1026 (S.D.N.Y.1973)), or by asserting the existence of an oral joint
venture when the underlying obligation cannot be performed within one year. See
Najjar v. National Kinney Corp., 96 A.D.2d 836 (2nd Dep’t 1983). Given the law,

the IAS Court’s reliance on Moses v. Savedoff, 96 A.D.3d 466, 469 (1st Dep’t
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2012), which reflects the general principle that the statute of frauds is generally
inapplicable to joint ventures for an indeterminate amount of time (R.20-21), was
misplaced, since the alleged joint venture in this Action expressly includes
obligations with specified terms that could not be performed within one year, and
was therefore not terminable at will without liability for the obligations thereunder.
Cf Mendelovitz v. Cohen, 28 Misc 3d 1217(A) 2010 (Sup. Ct. Kings Cty. 2010).
More to the point, Mr. Kefalas alleges in his Complaint the existence of oral joint
venture obligations which could not possibly be performed within a year, including
an obligation to pay Mr. Kefalas a percentage of profits “for the two years
following Octagon’s acquisition of OBST,” and an obligation concerning payment
of certain amounts “in the years subsequent to Octagon’s acquisition of OBST”
(R.133 930; R.140, 966).

On appeal, Mr. Kefalas argues that the Apostolos and Najjar cases cited in
the Opening Brief and discussed above are distinguishable on the facts, and that
the OBST Stock Purchase Agreement and communications by the parties
concerning “attempts to shield themselves from additional and joint losses to third
parties,” constitute written agreements sufficient to satisfy the statute of frauds.
Plaintiff-Respondent’s Brief at pp. 51-52. Neither contention is correct. For one
thing, the general premise relied on in Apostolos that if part of an agreement “is

void under the statute of frauds, the whole contract is void,” holds true with respect
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to oral agreements, notwithstanding the specific context of that case. See
Apostolos, 159 A.D.2d at 65-66 (citations omitted). Moreover, a full reading of the
case law cited in the Opening Brief makes clear that application of the statute of
frauds to oral joint ventures turns not on the label used in the pleading, but whether
the alleged oral joint venture is “terminable at any time without liability” for the
obligations thereunder. Cf Mendelovitz v. Cohen, 28 Misc 3d 1217(A) 2010 (Sup.
Ct. Kings Cty. 2010); see also Zeising v. Kelly, 152 F.Supp.2d 335, 347 (S.D.N.Y.
2001). For example, in Unicorn Enterprises, Ltd. v. Stonewall Contracting Corp.,
this Court held an oral joint venture flowing from an agreement that contained
several multi-year warranty provisions was barred by the statute of frauds. Unicorn
Enterprises, Ltd. v. Stonewall Contracting Corp., 232 A.D.2d 404, 405 (2nd Dep’t
1996). Likewise, in Najjar v. National Kinney Corp., this Court held that the
statute of frauds cannot be avoided by asserting the existence of a valid oral joint
venture when the underlying obligation cannot be performed within one year. See
Najjar v. National Kinney Corp., 96 A.D.2d 836 (2nd Dep’t 1983).

Here, the statute of frauds clearly applies to the overarching oral joint
venture alleged in the Complaint because it expressly included obligations with
specified terms that could not be performed within one year—which necessarily
means it was not in fact terminable at will without liability for the underlying

obligations. Cf Mendelovitz v. Cohen, 28 Misc 3d 1217(A) 2010 (Sup. Ct. Kings
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Cty. 2010). Moreover, Mr. Kefalas’ attempt to rescue the claim from the statute of
frauds on appeal by pointing to individual transaction documents, such as with
respect to OBST, is baseless because none of the documents pointed to even
remotely reference, let alone unambiguously refer to an overarching joint venture.
In fact, Mr. Kefalas has not alleged, referenced, or come forward with a single
written document that reflects the existence of the overarching oral joint venture
alleged in the Complaint—and he cannot because it is a tale of fiction—which is
precisely what the statute of frauds was designed to prevent.’

In any event, the joint venture claim should also have been dismissed based
on the statute of limitations. There is no question that claims for breach of joint
venture accrue when a venturer breaches his alleged duty to his co-venturer—even
if damages accrue later, (Lebedev v. Blavatnik, 144 A.D.3d 24, 28 (1st Dep’t
2016)), and the claim is subject to “a six-year statute of limitations.” (Hahn Auto.
Warehouse, Inc. v. Am. Zurich Ins. Co., 18 N.Y.3d 765, 770 (2012) (citations

omitted)). Later-alleged breaches concerning the same conduct are time barred as

? Mr. Kefalas predictably argues on appeal that “discovery is warranted to satisfy the Statute of
Frauds by showing that the agreement is evidenced by separate writings,” (Plaintiff-
Respondent’s Brief at p. 51), however, that is not the case where there is no plausible allegation
that such documents are in Mr. Pappas’ exclusive possession. See Denton v. Clove Valley Rod &
Gun Club, 95 A.D.2d 844, 845 (2d Dep’t 1983). Likewise, there is no question of fact regarding
part-performance simply because Mr. Kefalas alleges “Pappas’s own accounting ledgers show
there was some sort of ‘accounting’ being done with respect to the OBST Venture” (Plaintiff-
Respondent’s Brief at pp. 51-52), particularly since the doctrine of part performance is generally
limited to circumstances in which the “performance” in question is actually “unequivocally
referrable to the agreement alleged by plaintiff,” See Elizabeth St. Inc. v. 217 Elizabeth St. Corp.,
276 A.D.2d 295, 296 (1st Dep’t 2000), which the cited documents are clearly not.
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well. See Sullivan v. Keyspan Corp., 55 A.D.3d 804, 80607 (2d Dep’t 2017)).
Here, the IAS Court erred in holding that Mr. Kefalas “alleged breaches within the
statute of limitations” and “[g]iven the parties’ complex web of business dealings,
issues of fact exist as to whether the remainder of Pappas’ alleged conduct falls
within the statute of limitations™ (R. 20).

As detailed in the Opening Brief, the facts alleged in the Complaint make
plain on their face that the joint venture claim accrued beyond the applicable
statute of limitations. For example, the Complaint expressly alleges an acquisition
of OBST by Octagon in 2009, with any alleged profit-sharing breach accruing no
later than 2011 or 2012 (R.130, q13; R.140, 966). The Complaint likewise
expressly alleges breaches in connection with the Manhattan Venture accruing at
the time of sale of the Maiden Lane Property, “in or about 2013” (R.138, 957),
with any claims related to the same course of conduct clearly falling outside the
statute of limitations. See Sullivan, 155 A.D.3d at 806-07. The Complaint similarly
alleges breaches concerning K-Sher and Parkview, for not “contribut[ing] the
entirety of the cash investment that [Mr. Pappas] promised to the venture,” (R.137,
951) which would have accrued in or about 2007 (R.47-50).

On appeal, Mr. Kefalas argues that a final accounting and distribution of
assets, including sums received as late as 2014, was required upon dissolution of

the shipping related entities (which did not terminate the joint ventures until the
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ventures activities were wound-up), such that, taking into account the Tolling
Agreement and Governor Cuomo’s Executive Orders, “even if the claims accrued,
in part, as early as February 2014,” commencing proceedings on September 24,
2020 was timely.!" Plaintiff-Respondent’s Brief at pp. 52-54. Mr. Kefalas also
argues that the allegations concerning alleged misrepresentations in connection
with OBST support accrual of a claim in January 2014. Plaintiff-Respondent’s
Brief at p. 54.

Mr. Kefalas® arguments on appeal concerning alleged final accountings
owed upon dissolution of OBST in 2015 and Royce in 2016 still do not plausibly
allege any obligations that first accrued at that time, and the breaches that were in
fact alleged in the Complaint with respect to those transactions had already long-
ago accrued. In addition, even if any payments flowing from the Royce transaction
were received in 2014, “there is no dispute that joint venture claims accrue when a
venturer breaches his alleged duty to his co-venturer—even if damages accrue
later.” Lebedev v. Blavatnik, 144 A.D.3d 24, 28 (1st Dep’t 2016)). The same
applies to any alleged 2014 misrepresentation concerning OBST profits,

notwithstanding Mr. Kefalas’ argument on appeal that the OBST profit-sharing

10 Mr. Kefalas’ argument that payment of legal fees for the K-Sher property supports a
continuing breach, is easily defeated by Mr. Kefalas’ repeated contradictions with respect to Mr.
Pappas’ interests in Parkview and K-Sher, and admission under oath that he only first informed
Mr. Pappas of any litigation in November 2019, and never asserted previously that a demand was
made for Mr. Pappas to contribute to legal fees (R.181-183).
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obligation was ongoing despite his own allegations—a plain reading of the
allegation set forth in the Complaint makes clear that this was an alleged profit-
sharing agreement for two years following the acquisition—which on its face
necessarily accrued well outside the statute of limitations and is therefore time-
barred (R.133, 928; see also 140, 466).
B. Accounting

The right to a statutory accounting accrues “at the date of dissolution” and is
subject to a six-year statute of limitations (see N.Y. P’Ship Law § 74 (McKinney
2021); see also Schultz v. Sayada, 133 A.D.3d 1015, 1017 (3d Dep’t 2015), while
an equitable accounting requires “the existence of a confidential or fiduciary
relationship and a breach of the duty imposed by that relationship respecting
property in which the party seeking the accounting has an interest.” Dee v.
Rakower, 112 A.D.3d 204, 214 (2d Dep’t 2013) (quoting Lawrence v. Kennedy, 95
A.D.3d 955, 958 (2d Dep’t 2012) quoting Palazzo v. Palazzo, 121 A.D.2d 261, 265
(1st Dep’t 1986)); cf. Kastle v. Steibel, 120 A.D.2d 868, 869 (3d Dep’t 1986). The
applicable statute of limitations for this type of equitable accounting is generally
three years, in the absence of fraud. See Monteleone v. Monteleone, 162 A.D.3d
761, 762 (2d Dep’t 2018).

Here, the IAS Court erred in holding that the accounting claim, “is not time-

barred for the same reasons as set for above with respect to the claim for breach of

27



joint venture,” and “contrary to Defendants’ contention, a claim for an accounting
based on a joint venture is subject to a six-year statute of limitation” (R.22-23). As
set forth in the Opening Brief, Mr. Kefalas alleges the date of dissolution of the
venture has still not been established, which means there is no right alleged to a
statutory accounting, and his fiduciary duty claim predicate for an equitable
accounting claim already has been dismissed. That said, even if an equitable
accounting were still otherwise available based on the mere allegation of fiduciary
duties, a three-year statute of limitations would still apply. See e.g. Monteleone,
162 A.D.3d at 762.

On appeal, Mr. Kefalas argues that the statute of limitations on the
accounting claim did not begin to run until Mr. Pappas’ repudiation which
terminated the joint venture in November 2019, and that the “legal consequences
of a joint venture are equivalent to those of a partnership,” requiring actions to be
brought within six years of dissolution. Plaintiff-Respondent’s Brief at p. 55. Mr.
Kefalas’ arguments cannot change the fact that he does not allege dissolution of the
alleged joint venture, because, among other things, K-Sher and Parkview continue
to operate, even though excluding Mr. Pappas (see, e.g., R.210-211), making
unripe any claim to an accounting based on dissolution of the overarching oral
joint venture alleged in the Complaint. Accordingly, even if an equitable

accounting were available, a three-year statute of limitations would be applicable
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given that Mr. Kefalas’ accounting claim is based on an underlying fiduciary duty
claim, rendering the claim likewise barred by the statute of limitations. See, e.g.
Dee v. Rakower, 112 A.D.3d 204, 214 (2d Dep’t 2013). Furthermore, contrary to
Mr. Kefalas’ contention on appeal, the open repudiation tolling doctrine does not
apply here, as the IAS Court correctly noted, because it is primarily reserved for
beneficiaries of trusts and estates or similar relationships, where unlike here, there
are ‘“circumstances in which the beneficiaries would otherwise have no reason to
know that the fiduciary was no longer acting in that capacity.” See Access Point
Med., LLC v. Mandell, 106 A.D.3d 40, 45 (1st Dept. 2013).

C. Unjust Enrichment

Finally, as set forth in the Opening Brief, while there is no specific statute of
limitations period for unjust enrichment claims, “where the unjust enrichment and
breach of contract claims are based upon the same facts and pled in the alternative,
a six-year statute of limitations applies.” Maya NY, LLC v. Hagler, 106 A.D.3d
583, 585 (1st Dep’t 2013) (citing Knobel v. Shaw, 90 A.D.3d 493, 495 (1st Dep’t.
2011)). Here, the unjust enrichment claim is time-barred for the same reasons as
the breach of joint venture claim, even if the pleading requirements for unjust
enrichment were otherwise satisfied, which they were not. See e.g. GFRE, Inc. v.

U.S. Bank, N.A., 130 A.D.3d 569, 570 (2d Dep’t 2015). Given this, the IAS Court
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erred in holding Defendants-Appellants “have not met their prima facie burden of
demonstrating that the statute of limitations has expired” (R.23).

On appeal, Mr. Kefalas relies on the IAS Court’s Order for the argument that
the unjust enrichment claim “is not remotely time barred.” Plaintiff-Respondent’s
Brief at p. 57. Mr. Kefalas supplements this with the contention that he has
adequately pled Mr. Pappas’ unjust enrichment at his expense, including citing to
entirely implausible allegations that Mr. Pappas improperly charged fees and
expenses to the Manhattan Venture, while failing to compensate Mr. Kefalas for
his services, even though Mr. Kefalas also admits managing the Manhattan
Venture through his affiliated entity, and alleges Mr. Pappas made
misrepresentations concerning FFA settlement profits, even though Mr. Kefalas
alleges in his Complaint that his affiliate, Octagon, was the owner of OBST. See
Plaintiff-Respondent’s Brief at p. 58.

At bottom, the unjust enrichment claim alleged in the Complaint is based
upon the same facts as the breach of joint venture claim, and therefore the
applicable statute of limitations of six-years has lapsed. See supra, 1II.A. Further,
as detailed in the Opening Brief and above, Mr. Pappas did not owe any
obligations concerning the alleged overarching oral joint venture for the simple
reason that there was no such venture, and the rights and obligations with respect

to any specific transactions including OBST, Royce, Octagon, and the Manhattan
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Venture belonged to the corporate entities involved in those transactions. In other
words, there was no wrongful enrichment at Mr. Kefalas’ personal expense alleged
in the Complaint. See e.g. GFRE, Inc. 130 A.D.3d at 570. Accordingly, the unjust
enrichment claim should have been dismissed as both time-barred, and otherwise
because it was not adequately pled.

DEFENDANTS-APPELLANT’S REPLY TO CROSS-APPEAL

IV. PLAINTIFF-RESPONDENT’S BREACH OF FIDUCIARY
DUTY CLAIM WAS PROPERLY DISMISSED

Mr. Kefalas also cross-appeals from that portion of the IAS Court’s Order
granting the motion to dismiss his claim for breach of fiduciary duty (R.6).
Plaintiff-Respondent’s Brief at p. 1. As discussed further below, the IAS Court
correctly held that the breach of fiduciary duty claim was barred by a three-year
statute of limitations, since Mr. Kefalas “primarily seeks money damages in this
action and, in fact, expressly requests money damages in connection with his
breach of fiduciary duty claim,” and “does not assert a separate claim for fraud,
and any allegations sounding in fraud are ‘merely incidental’ to the breach of
fiduciary duty” (R. 21). In so holding, the IAS Court expressly rejected Mr.
Kefalas’ the argument that the “fiduciary tolling or open repudiation rule salvages

Plaintiff's claim,” noting that the rule is intended to protect those “‘in

circumstances in which the beneficiaries would otherwise have no reason to know
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that the fiduciary was no longer acting in that capacity’” (R. 21) (quoting Access
Point Med., LLC v. Mandell, 106 A.D.3d 40, 45 (1st Dept. 2013)). The IAS Court
also noted that even if the doctrine applied and Mr. Pappas had repudiated an
alleged obligation following the dissolution of OBST in 2015 and Royce in 2016,
“these events occurred well outside the three-year statute of limitations [and]
Plaintiff has not demonstrated the need for additional discovery as to the date of
accrual of his breach of fiduciary duty claim” (R. 22).

On appeal, Mr. Kefalas argues that the IAS Court erred in not applying a
six-year statute of limitations to the fiduciary duty claim based on the existence of
his equitable accounting claim and newfound allegation that Mr. Pappas
fraudulently concealed or misrepresented material facts. Plaintiff-Respondent’s
Brief at pp. 22-23. In doing so Mr. Kefalas merely recasts his breach of joint
venture accounting allegations into allegations of misrepresentations and
concealment to argue for a six-year statute of limitations, despite having never
alleged the elements of fraud, let alone a fraud claim, in his Complaint.

In any event, Mr. Kefalas’ Complaint was correctly construed by the TAS
Court as seeking monetary damages for breach of fiduciary duty and therefore
governed by a three-year statute of limitations. See DiRaimondo v. Calhoon, 131
A.D.3d 1194, 1196 (2d Dep’t 2015). Moreover, there is nothing in the Complaint

or Affidavit to support allegations of fraud “essential to a breach of fiduciary duty
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claim” implicating a six year statute of limitations. /DT Corp. v. Morgan Stanley
Dean Witter & Co., 12 N.Y.3d 132, 139-140 (2009) (citing Kaufman v. Cohen, 307
A.D.2d 113, 119 (1*" Dep’t 2003) (holding “sufficiently pleaded fraud action” must
be found to apply six year statute of limitations, including justifiable reliance, an
alleged misrepresentation or material omission, and that claimant was “actually
duped”). Further, while concealment may constitute fraud in the context of certain
fiduciary relationships, this is “provided the fiduciary possesses the requisite intent
to deceive.” See Kaufman, 307 A.D.2d at 120 (citations omitted).

Here, the Complaint does not include a cause of action for fraud, nor does it
include any allegations concerning justifiable reliance or that Mr. Kefalas was
somehow “actually duped,” by the alleged concealment of FFA settlements and
Supramax vessel transactions. At most, Mr. Kefalas’ allegations are “incidental”
to the fiduciary duty claim, as none of the requisite elements of fraud nor an intent
by Mr. Pappas to deceive Mr. Kefalas have been pled, thus requiring application of
the three-year statute of limitations, which is precisely what the IAS Court did. See
Monaghan v. Ford Motor Co., 71 A.D.3d 848, 850 (2d Dep’t 2010).

Mr. Kefalas alternatively argues that the IAS Court erred by limiting the
open repudiation doctrine to cases involving trusts and “refusing to credit Kefalas’s
allegations regarding the timing of Pappas’s belated termination and open

repudiation...” Plaintiff-Respondent’s Brief at pp. 23, 26. Again, the IAS Court
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correctly held that the open repudiation and fiduciary tolling doctrine was
inapplicable here (R.21-22). The cases cited by Mr. Kefalas are easily
distinguishable, including the primary case relied upon by Mr. Kefalas in
opposition, Otto v. Otto, 110 A.D.3d 620, 621 (1*" Dep’t 2013), a derivate action
seeking equitable relief against limited partners and LLC members, implicating
“circumstances in which the beneficiaries would otherwise have no reason to know
that the fiduciary was no longer acting in that capacity” (R. 21) (quoting Access
Point Med., LLC v. Mandell, 106 A.D.3d 40, 45 (1st Dep’t 2013)). Moreover, the
doctrine “does not apply to claims for money damages.” /n re Clark, 146 A.D.3d
495, 497 (1st Dep’t 2017).1!

Putting aside that, as the IAS Court held, this is clearly not a case seeking
equitable relief, even if Mr. Kefalas’ characterization of the parties November
2019 meeting was accurate, which it was not, it does not change the fact that there
was no overarching oral joint venture for Mr. Pappas to repudiate. In addition, Mr.
Kefalas’ own allegations and sworn statements evidence his control of the various
transactions at issue, belying any claim of circumstances requiring the protection

of the open repudiation doctrine. See e.g. R.130, 13 (“Kefalas purchased and

"' Mr. Kefalas also argues that even in actions for monetary damages the fiduciary duty cause of
action does not accrue until the obligation has been repudiated or the relationship has otherwise
terminated. Plaintiff-Respondent’s Brief at pp. 23-24. However, even if a fiduciary duty ever was
owed to Mr. Kefalas, which it did not, as the IAS Court noted, OBST was dissolved in 2015 and
Royce in 2016, and accordingly “these events occurred well outside the three-year statute of
limitations” (R. 22).
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acquired, through an affiliated entity. . .ownership of an international shipping and
trading company known as Oceanbulk Shipping & Trading”); R.137, 453 (the
parties “agreed that Kefalas would be vested with the vast majority of the
managerial and supervisory duties and responsibilities over the redevelopment or
sale of the Manhattan property”); R.406-407, 4915, 18 (Mr. Kefalas contributed his
“time and efforts in managing and supervising [the property] redevelopment” of
both Parkview and K-Sher.”); R.159:11 (testimony under oath with respect to
Parkview and K-Sher “I was managing both projects); and R.108, 956 (admission
in Manhattan Venture Action that Mr. Kefalas was “tasked with overseeing the
venture from New York™).

Mr. Kefalas further argues on appeal, that as the “ultimate date of
dissolution and winding up has still not been established,” even if the three year
statute of limitations period applied, “the specific date of accrual of Kefalas’s
breach of fiduciary duty claims remains uncertain and requires additional fact-
finding and development through ongoing discovery.” Plaintiff-Respondent’s Brief
at p. 27. Accordingly, Mr. Kefalas contends the IAS Court should have allowed
discovery to “establish the facts surrounding the running of the statute of
limitations . . . all of which was allegedly fraudulently concealed and mispresented
by Pappas.” Plaintiff-Respondent’s Brief at pp. 27-28. As the IAS Court correctly

held, however, discovery is not warranted here, where Plaintiff-Respondent has
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failed to articulate which factual allegations relevant to accrual of the claim would
provide a basis for such request. See R.22; see also Behrman v Red Flower, Inc.,
61 Misc.3d 1217(A) (Sup. Ct. N.Y. Cty. November 1, 2018) (quoting Cracolici v.
Shah, 127 A.D.3d 413, 413 (1st Dep’t 2015)) (“[t]he mere hope that discovery may
reveal [helpful information], does not warrant denial of the motion.”).!” In sum,
Plaintiff-Respondent’s breach of fiduciary claim is barred by the applicable statute
of limitations, and otherwise legally insufficient, and was therefore properly

dismissed by the IAS Court.

V. PLAINTIFF-RESPONDENT’S AIDING AND ABETTING
BREACH OF FIDUCIARY DUTY CLAIM WAS PROPERLY
DISMISSED

Plaintiff-Respondent likewise cross-appeals from that portion of the IAS
Court’s Order granting the motion to dismiss his claim for aiding and abetting
breach of fiduciary duty (R.6). Plaintiff-Respondent’s Brief at p. 1. In its Order, the
IAS Court correctly dismissed the aiding and abetting breach of fiduciary duty
claim “in the absence of an underlying breach of fiduciary duty claim. See
generally Karipaparambil v Polus, 195 A.D.3d 515 (1st Dept. 2017)” (R. 22). On

appeal, Mr. Kefalas argues dismissal of the aiding and abetting breach of fiduciary

12 Of course, even if the fiduciary duty claim were not time barred, the Complaint utterly failed
to properly allege the existence of any fiduciary duty owed by Mr. Pappas and was therefore
subject to dismissal for that reason as well. See, e.g. Benjamin v. Yeroushalmi, 178 A.D.3d 650,
653-54 (2d Dep’t 2019).
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duty claim was in error since the fiduciary duty claim was not time-barred and the
claim was otherwise “amply” alleged. Plaintiff-Respondent’s Brief at pp. 28-29.
As stated above, the fiduciary duty claim was properly dismissed by the IAS Court
and the Complaint did not otherwise properly allege the existence of a fiduciary
duty or any underlying oral joint venture, thereby making impossible any aiding
and abetting claim. See, supra 1, 11, II.A, IV. Accordingly, the claim was properly
dismissed by the IAS Court.

CONCLUSION

In sum, the IAS Court got things right in dismissing the claims for breach of
fiduciary duty and aiding and abetting breach of fiduciary duty, however, for all
the reasons discussed above, the IAS Court should have also dismissed the claims
for breach of joint venture, an accounting, and unjust enrichment, and accordingly
Defendants-Appellants  respectfully request this Court dismiss Plaintiff-
Respondent’s Complaint in its entirety, with prejudice, together with such other

and further relief as this Court deems just and proper.

37



Dated: May 4, 2022
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