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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX: PART IA-32

DEAN GEORGE PAPPAS, as the
Executor of the Estate of William Egan, and
DEAN GEORGE PAPPAS, individually,

DECISION AND ORDER
Plaintiff, Index No. 35136/2020E
-against-
B & G HOLDING CO. Present:
d/b/aB & G HOLDING COMPANY, and HON. EDDIE J. MCSHAN
EUGENE LEOGRANDE,

Defendants.

The following e-filed documents, listed on NYSCEF as document numbers 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27,30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 43 (Motion Seq. #001) were read on this motion seeking to
dismiss Plaintiff’s complaint in its entirety

Upon the foregoing cited papers, the Decision and Order of this Motion is as follows:

Defendants moves to dismiss Plaintiff’s complaint pursuant to CPLR 3211(a)(1), (a)(3) and
(a)(7). Defendants also seek to cancel the notice of pendency pursuant to CPLR 6501 and 6514.
Plaintiff opposes defendants’ applications. The Court determines defendants’ applications as follows.
Background

William Egan (“Egan”) and Defendant Eugene Leogrande (“Leogrande”) formed a general
partnership under the name B & G Holding Co. d/b/a B & G Holding Company (“Company”) on
October 16, 1991. Each partner held fifty percent interest in Company and certain entities associated
with the Company, and both managed the business with Egan serving as president and Leogrande
serving as secretary/treasurer. Company filed its Article of Co-Partnership on September 24, 1993.
Egan and Leogrande entered into their Partnership Agreement on June 15, 1994 (“Partnership
Agreement”) (NYSCEF # 36). Egan passed away on April 29, 2020, and Defendant Leogrande sent a
letter dated June 10, 2020 to Plaintiff Pappas electing to purchase Egan’s ownership interest in the

Company pursuant to the Partnership Agreement. Plaintiff commenced the instant action seeking to
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wind up the partnership and a final partnership accounting in his capacity as executor of Egan’s estate,
and to partition the premises owned by the partnership in his individual capacity.

Documentary Evidence

It is well established that “[o]n a motion to dismiss pursuant to CPLR 3211, the pleading is to
be afforded a liberal construction” (Leon v Martinez, 84 NY2d 83 [1994] citing Morone v Morone, 50
NY2d 481 [1980]; Rovello v Orofino Realty Co., Inc., 40 NY2d 633 [1976]). The court must accept
facts as alleged in the complaint as true, accord plaintiffs the benefit of every possible favorable
inference, and determine only whether the facts as alleged fit within any cognizable legal theory (Leon,
84 NY2d 83). Moreover, “[a] motion pursuant to CPLR 3211(a)(1) may be granted ‘only where the
documentary evidence utterly refutes plaintiff’s factual allegations, conclusively establishing a defense
as a matter of law’” (see Furman v Wells Fargo Home Mige., Inc., 105 AD3d 807 [2d Dept 2013]
citing Goshen v Mutual Life Ins. Co. of New York, 98 NY2d 314 [2002]). Generally, a document relied
upon by the moving party seeking dismissal pursuant to CPLR 3211(a)(1) will qualify as documentary
evidence if it is unambiguous and of undisputed authenticity (4dnderson v Armentano, 139 AD3d 769
[2d Dept 2016]). “[J]udicial records, as well as documents reflecting out-of-court transactions such as
mortgages, deeds, contracts, and any other papers, the contents of which are “essentially undeniable,’

would qualify as ‘documentary evidence’ in the proper case” (Anderson, 139 AD3d 769).

Initially, the Court finds that the Partnership Agreement constitutes documentary evidence that
falls squarely within the ambit of CPLR 3211(a)(1) as it is a document reflecting the parties’
undeniable out-of-court transaction for the sale of the subject property. The relevant provisions of the
Partnership Agreement are unambiguous and, therefore, conclusively establish a defense as a matter of
law (Anderson, 139 AD3d 769; Goshen v Mutual Life Ins. Co. of New York, 98 NY2d 314). Paragraph
4.A of the Partnership Agreement expressly provides that “[t]he death of a Shareholder or Partner shall
constitute an offer of the personal representative of such deceased Shareholder’s or Partner’s estate to
sell all of his Shares or Partnership Interest held by the estate of the deceased Shareholder in the
Corporations and Interest in the Partnership”. Plaintiff does not dispute the authenticity of the

Partnership Agreement but asserts that Egan’s death did not constitute an offer under Paragraph 4. A
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because Egan’s interest in the Company did not pass through the estate but directly vested upon
Plaintiff Pappas in his individual capacity by virtue of Egan’s will NYSCEF # 33). The fourth
paragraph in Egan’s will provides, “I give, devise and bequeath all my right, title, shares of stock and
interest in B & G Holding Company to DEAN GEORGE PAPPAS, outright, absolutely and forever”.

“Where, as here, a partnership agreement contains provisions governing the dissolution of the
partnership by will of the partners, ordinary contract principles apply” (see Wiener v Weissman, 164
AD3d 1162 [1* Dept 2018], relying on In re Century/ML Cable Venture, 294 BR 9 [Bankr. SDNY
2003]). It is well settled that “[t]he fundamental rule of contract interpretation is that agreements are
construed in accord with the parties’ intent, and ‘[t]he best evidence of what parties to a written
agreement intend is what they say in their writing” (see Riverside South Planning Corp. v CRP/Extell
Rivrside, L.P., 60 AD3d 61 [1* Dept 2008]). The First Department noted in Riverside South Planning
Corp. that “[a] contract is unambiguous if ‘on its face [it] is reasonably susceptible of only one
meaning’ . . . Conversely, ‘[a] contract is ambiguous if the provisions in controversy are reasonably or
fairly susceptible of different interpretations or may have two or more different meanings’” (60 AD3d
61, 66). The Court notes that Paragraph 2.A of the Partnership Agreement provides, “[n]o Partner
shall sell, transfer, pledge, hypothecate, negotiate, assign, mortgage, or otherwise dispose of or
encumber [“Transfer”’] any of his interest in the Partnership, except in accordance with this
Agreement.”

After accepting the facts as alleged in the complaint as true, and according Plaintiff the benefit
of every possible favorable inference, the Court finds that the documentary evidence conclusively
establishes that the Partnership Agreement unequivocally grants the surviving partner the right to
purchase the deceased partner’s interest in the Company subject to paragraphs 5 and 6 of the
Partnership Agreement. “The liquidation of a partnership dissolved by death of a member is controlled
by Partnership Law only in the absence of a particular agreement on the subject made by the partners
themselves” (Corr v Hoffman, 256 NY 254 [1931]). These types of agreements which meet the
contingency of death of a partner are binding (see Hermes v Compton, 260 AD 507 [2d Dept 1940]).

Plaintiff’s suggestion that Egan’s interest in the Company directly vested to the Plaintiff in his
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individual capacity upon Egan’s death and, therefore, rendered Egan’s interest outside the scope of
Paragraph 4.A because Egan’s interest in the Company did not pass through the estate is unavailing.
Nevertheless, “[w]hat is here essentially involved is a construction of the partnership agreement, and
not a construction of the will.” (In re Max’ Estate, 15 AD2d 793 [2d Dept 1962]). Whereas here the
validity of the Partnership Agreement is not in dispute, the estate is entitled to be paid the value of the
interest of the deceased partner in accordance with the Partnership Agreement’s provisions (see for
example In re Max’ Estate, 15 AD2d 793).

Furthermore, Egan’s bequest of his interest in the Company to Plaintiff Pappas in the fourth
paragraph of the will is in direct contravention of Paragraph 2.A of the Partnership Agreement which
provides, “[n]o Partner shall sell, transfer, pledge, hypothecate, negotiate, assign, mortgage, or
otherwise dispose of or encumber [“Transfer”] any of his interest in the Partnership, except in
accordance with this Agreement.” Contrary to Plaintiff’s contentions, a bequest in a will is a manner
of disposition prohibited by the Partnership Agreement (see for example In re Kalikow, 23 Misc.3d
1107[A] [Sur Ct, Nassau County 2009]). In addition, Paragraph 2.A. triggers the notice requirements
of Paragraph 2.B of the Partnership Agreement, which would have triggered the other partner’s right to
“have the first option to purchase any or all of the Shares of Partnership Interest so offered” in
accordance with Paragraph 2.C. The Court finds nothing in the record presented to indicate that Egan
served such a notice upon the defendants prior to making such a bequest in the will as required by the
terms of the Partnership Agreement.

Based upon the Court’s findings hereinabove, Plaintiff’s first cause of action seeking to wind

1133

up the partnership is dismissed. It is well-settled that “‘the representative of a deceased partner is not
entitled to participate in or interfere with the continuation or winding up of the partnership by the
surviving partners. The representative’s only right is to demand an accounting from the surviving

299

partners upon completion of the winding up of the partnership affairs’” (see Fogel v Neiman, 288

AD2d 429 [2d Dept 2001], quoting Silberfeld v Swiss Bank Corp., 79 NYS2d 380 [1° Dept 1948]).

Contrary to Plaintiff’s assertions, winding up is vested solely in the surviving partners (Fogel, 288
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AD2d 429). There is nothing in the record to suggest that Plaintiff in his individual capacity is a
partner of the Company who may demand the winding up of the partnership.

Plaintiff’s second cause of action seeking an accounting must also be dismissed. This matter is
analogous to Hermes v Compton, 260 AD 1027 (2d Dept 1940) where the court held that upon a
partner’s death, the decedent partner’s “property rights in the partnership assets were extinguished and
the trust relationship which theretofore existed [with the other partner] terminated.” The court further
held that “the estate was interested in the profits because the consideration of the sale was to be
determined by the net income, it had no propriety interest in the business or the profits. Hence,
plaintiff has an adequate remedy at law and is not entitled to an accounting” (Hermes, 260 AD 507).

Failure to State a Cause of Action

Defendants also seek to dismiss Plaintiff’s cause of action seeking to partition the real property
owned by the Company. It is well established that “[0]n a motion to dismiss pursuant to CPLR 3211,
the pleading is to be afforded a liberal construction (Leon v Martinez, 84 NY2d 83 [1994] citing
Monroe v Monroe, 50 NY2d 481 [1980]; Rovello v Orofino Realty Co., Inc., 40 NY2d 633 [1976]).
The court must accept facts as alleged in the complaint as true, accord plaintiffs the benefit of every
possible favorable inference, and determine only whether the facts as alleged fit within any cognizable
legal theory” (Leon, 84 NY2d 83). The court must consider not whether the complaint has stated a
cause of action but rather whether, upon examining the four corners of the pleading, do the factual
allegations contained within it indicate the existence of a cause of action (see Guggenheimer v
Ginzburg, 43 NY2d 268 [1977]).

The Court finds that Plaintiff’s third cause of action seeking to partition the property fails to
allege a cognizable legal theory in light of the Court’s findings above. The Court notes that Plaintiff’s
cause of action seeking to partition the property owned by the Company is based on Plaintiff’s
misguided assertion that he has a joint tenancy in the real estate the Company owns on the basis that he
is “the specific devisee of a person who died holding and in possession of the Premises” (para. 203 of
Complaint). Although there is nothing in the will’s provision, “I give, devise and bequeath all my

right, title, shares of stock and interest in B&G Holding Company to DEAN GEORGE PAPPAS,
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outright, absolutely and forever”, to indicate that Egan devised the real property owned by the

Company to Plaintiff in his individual capacity, the alleged conveyance to Plaintiff was “ineffectual to

dissolve the tenancy, and [plaintiffs] did not thereby become tenants in common with [defendants], and
[are] in no position to compel partition as against them” (see Altman v Altman, 297 NY 973 [1948]).

Notice of Pendency

Based upon the Court’s findings above, defendants’ application seeking to cancel the notice of

pendency pursuant to CPLR 6514 is granted (see for example Saul v Vidokle, 151 AD3d 780 [2d Dept
2017)).

In light of the foregoing, it is hereby

ORDERED AND ADJUDGED that Defendants’ application seeking to dismiss Plaintiff’s
Verified Complaint in its entirety is hereby granted in accordance with the Court’s findings
hereinabove; and it is further

ORDERED AND ADJUDGED that the Clerk shall dismiss the instant action in its entirety.

The foregoing shall constitute the decision and order of this Court.

Dated: October 6, 2021 ; Z{)

J.S.C.
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