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Defendants Olympos Trading Corp. (“Olympos”), Severn Realty Corp. (“Severn”), Severn
Realty Partners LP (“SRP”), Estate Of Theodore Samourkas (“Theodore”), Marinela Samourkas
(“Marinela”), George Georgitseas, Allen H. Brill (“Brill”), and Brill & Meisel (collectively
“Defendants”), by and through their undersigned counsel, respectfully submit this memorandum
of law in opposition to plaintiff Angelo Slabakis’ (“Plaintiff”) motion to compel (“Motion to

Compel” or “Motion”), and in support of Defendants’ cross-motion for Rule 130 costs and

sanctions against Plaintiff and his counsel.

PRELIMINARY STATEMENT

To date, four party depositions, and four non-party depositions have been conducted, and
over forty-thousand pages of documents have been produced from multiple sources. Each of the
Defendants have sat for a full day of depositions. Numerous locations have been scoured for
documents dating back thirty to forty years ago for entities that no longer exist. Indeed, Olympos
ceased to exist as of 1986 when its name was changed to Severn, and Severn ceased to exist in its
corporate form in 2015 when its form changed to SRP. Notwithstanding those changes, and the
fact that many of the witnesses who would have knowledge concerning the purported transactions
referenced in the Complaint that occurred between 1976 and 1984, are now deceased. Defendants
have undertaken diligent efforts to search for and produce hard copy files and ESI. Plaintiff, in
turn, has produced nothing other than documents publically obtained.

Despite the extensive discovery that has occurred, Plaintiff seeks to compel further
disclosure and depositions on issues completely irrelevant to his claims. Put frankly, Plaintiff’s
motion is nothing more than a transparent effort to extend his frivolous harassment suit against
Defendants now that the case is nearing the Note of Issue deadline and dispositive motion phase.
A review of Plaintiff’s complaint, dated June 8, 2021 (the “Complaint”) makes clear that there are

two central issues to be decided in this action — (1) whether Plaintiff held any ownership interest

1
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in Olympos (the predecessor to Severn) and (2) whether a purported written buyout agreement

(“Buyout Agreement”) of such interests ever existed between Theodore and Plaintiff.

Knowing full well that there is zero proof to support these claims, Plaintiff seeks to
improperly shift the burden to Defendants to prove that Theodore and subsequently his daughter
Marinela hold a 100% shareholder interest in Olympos/Severn. That is not their burden. Instead,
the burden of proof is on Plaintiff to show that he was a shareholder in Olympos in the first
place. Plaintiff’s Complaint rises and falls on the allegations that Plaintiff “‘formed” and was a
shareholder in Olympos when Olympos was incorporated in or about 1976, and, that in 1984,
Theodore entered into a purported written Buyout Agreement in which he “agreed to buy
Plaintiff’s equity interest [in Olympos]... for a total compensation consisting of a down payment
of One Million One Hundred Thousand Dollars plus Ten Million Dollars or twenty percent of the
profits of the sales of the aforementioned properties.” (Stallone Affirm.,' Ex. A, §13-19, 23.)

Over a year and a half since this litigation was filed, not a single shred of evidence has
been produced establishing that Plaintiff was involved in the formation of Olympos, that he held
any interest in Olympos or that the purported Buyout Agreement ever existed (written or
otherwise)—not a stock certificate, check, tax return, note, correspondence or agreement reflecting
any such interest or buyout arrangement. Tellingly, Plaintiff spent little to no time questioning any
witness about the Buyout Agreement — the most crucial document to his case — instead dedicating
hours questioning Defendants and non-parties about Theodore and Marinela’s interests in Severn.
The only logical conclusion for such a glaring omission is that Plaintiff knows it does not exist.
As Plaintiff conceded, he does not have a copy of the purported Buyout Agreement, notes of the

terms of such agreement, or any proof that he invested in Olympos.

! References to the “Stallone Affirm.” are to the Affirmation of Maryann C. Stallone, Esq. dated December 21, 2022
submitted in support of Defendants’ opposition to Plaintiff’s Motion to Compel, and in support of Plaintiff’s cross-
motion for Rule 130 for costs and sanctions.
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In short, Plaintiff cannot prove his case, and it is long past the time to put an end to
Plaintiff’s continuing demands to unnecessarily prolong discovery. Nothing requested in
Plaintiff’s Motion changes the above reality that Plaintiff cannot meet his burden of proof.

As a threshold matter, Plaintiff’s Motion should be denied in its entirety because it violates

this Court’s status conference order, so ordered on October 18, 2022 (“October 18" Order”), which

expressly limited leave for plaintiff’s motion to the items raised in his Rule 14 pre-status

conference letter, dated October 16, 2022 ( “Plaintiff’s Rule 14 Letter”). Plaintiff’s motion here

seeks relief well beyond what was identified in his Rule 14 Letter. This Court has routinely denied
similar motions to compel where the plaintiff failed to adhere to the Court’s rules and orders. For
that reason alone, Plaintiff’s Motion should be denied in its entirety.

Alternatively, Plaintiff’s motion should be denied because it seeks to compel the
production of documents and further depositions that have no bearing on whether Plaintiff was a
shareholder in Olympos and whether the purported Buyout Agreement existed. Such demands are
meant to simply harass Defendants and drive up the cost of this litigation. For instance, Plaintiff
requests the disclosure of Defendants’ highly confidential corporate and personal tax returns, and
financial and bank records, yet has failed to produce his own. Plaintiff further has not met his
burden of making a strong showing of an overriding necessity to overcome the confidentiality of
such information, and that he is unable to obtain the information sought from other sources.

While not Defendants’ burden, Defendants have proffered thousands of pages of
documents, buttressed by the sworn testimony of attorneys from the reputable law firm of non-
party R&H who represented Theodore while he was alive, demonstrating that Theodore, at the
time of his death in 2009, was the sole shareholder of a Panamanian entity called Lektina
Compania Navavieva, S.A. (“Lektina”), which held 100% of the shares of Severn — the successor

entity to Olympos. Upon his death in 2009, Theodore transferred his interests in Lektina to
3
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Marinela. Defendants have produced original share certificates of Lektina, the originals and
contemporaneous copies of the relevant trust agreement evidencing the transfer of Lektina shares
from Theordore to Marinela, as well as contemporaneous board resolutions and other corporate
documents reflecting the Samourkas family’s ownership. Particularly damning to Plaintiff’s case
are the minutes of the first shareholder minutes of Olympos, which expressly state that Theodore
Samourkas was the sole shareholder of Olympos as of the date of Olympos’ incorporation. (Id.,
Ex. N.)

To distract from the main issues in dispute, and lack of merit to Plaintiff’s overall claims,
Plaintiff’s instant motion levels gratuitous and unwarranted attacks against Defendants and their
counsel accusing them of lying, “purposefully withholding documents” and making “false
representations to this Court.” There is no merit whatsoever to Plaintiff’s gratuitous attacks, nor
his Motion to Compel. Supplemental document productions are a normal part of discovery.
Indeed, when stripped to its core, Plaintiff’s motion attacks Defendants for actually complying

with their obligations under CPLR 3101(h) and supplementing their production upon locating

additional responsive documents long before the close of discovery and before Plaintiff filed this
motion. Plaintiff’s attacks are illogical, cross ethical lines and violate ethical norms of civility and
professionalism. This Court has already once admonished Plaintiff’s counsel for this very
behavior stating “[a]s officers of the court, you are expected to act professionally. Civil behavior
is a core element of attorney professionalism.” (Id., Ex. J.)

Accordingly, Plaintiff’s Motion to Compel should be denied in its entirety, and Defendants

should be awarded costs and sanctions pursuant to 22 NYCRR 130-1.1 since Plaintiff’s motion

violates this Court’s rules and order, is completely devoid of merit, and further engages in highly

uncivil and unprofessional attacks on Defendants and their counsel.
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STATEMENT OF FACTS

A. Plaintiff’s Allegations/Claims

Plaintiff’s claims in this action for, inter alia, breach of contract, unjust enrichment,
constructive trust, and fraudulent conveyance are premised on two central allegations that: 1) he
formed and was a shareholder in Olympos, and 2) pursuant to the purported written Buyout
Agreement, Plaintiff is entitled to a portion of the profits derived from the sale of real property
located at 576 Fifth Avenue, due to his purported equity interest in Olympos and certain other
entities purchased between 1977 and 1984. (Stallone Affirm., Ex. A, passim.)

Plaintiff tellingly has not been able to produce a copy of the critical Buyout Agreement,
nor could he describe the material terms of said agreement at his deposition or produce any
document whatsoever referencing the Buyout Agreement, notes outlining the terms of the Buyout
Agreement or any documents referencing such an agreement. (Id., Ex. K, 203:3-25.) Nor has any
document been produced showing that Plaintiff was a shareholder in Olympos.

Plaintiff tellingly sat on his hands for over 30 years and waited 12 years after Theodore
died to bring his frivolous claims. Indeed, not a single email, letter, fax or note exists in anyone’s
files of Plaintiff ever asking Theodore about the properties and sales of such properties or
discussing the Buyout Agreement while Theodore was alive. (Id., Ex. K, 82:12-85:9.) Plaintiff
has not produced tax returns, stock certificates or checks. Moreover, each of the individual
Defendants and witnesses from R&H unequivocally testified that they were unaware that anyone
other than Theodore held interests in Olympos or Severn prior to his death, and none were aware
of the existence of the purported Buyout Agreement.

Plaintiff’s Verified Complaint also alleges that the parties were represented by counsel in
the consummation of the buyout transaction in 1984—Theodore by Brill, and Plaintiff by Seymour

Hurwitz, which allegedly occurred in Brill’s offices in 1984. (Id., Ex. A, 9 24.) However, Brill
5
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never met Theodore much less represented him in 1984. Brill was only introduced to Marinela,
Theodore’s daughter, in May 2009, months after Theodore died. Brill therefore cannot, and does
not have any personal knowledge of any such agreement nor of any events prior to 2009, including
without limitation, Marinela’s involvement or lack thereof in Severn. Consequently, any further
deposition of Brill is unwarranted.

B. Olympos’/Severn’s Corporate Structure

In 1975, Olympos was incorporated. (Stallone Affirm., Ex. O.) Meeting minutes of the
First Meeting of Shareholders of Olympos Trading Corp. held on June 30, 1976 were recently
located among certain files sent to Marinela Samourkas by R&H in 2017, and unequivocally state
that “[t]he following were present: Theodoros Samourkas being the only shareholder of the
Corporation.” (1d., Ex. N.) Plaintiff is never mentioned in this key document, nor in any other
document relating to Olympos’ formation.

On October 9, 1986, Olympos filed a certificate of amendment and changed its name to
Severn Realty Corp. (Id., Ex. P.) At various points in time, Severn’s shares and those of other
U.S. corporations in which Theodore held interests were held directly or indirectly by one or more
Panamanian entities — all of which were owned indirectly by Theodore. Those entities were all
ultimately merged over the years with the sole remaining U.S. Corporation being Severn. (Id., Ex.
R, 139:16-140:3.)* As of 2007, Theodore held 100% of the shares of a Panamanian entity called
Lektina, which in turn held 100% of the shares of Severn. (Marinela Affirm. > §6.) In July 2007,
Theodore executed a trust agreement wherein he gifted all his interests in Severn to his daughter
Marinela to be held in trust. (Id.) Upon Theodore’s death, the trust terminated and the Lektina

shares were transferred to Marinela. (Id.; Stallone Aff., Ex. Q)

2 Lipari of R&H testified that at some point Severn had other shareholders but that Theodore ultimately bought out
their small interests. (Stallone Affirm. Ex. R, 270:13-271:8.)
3 References to the “Marinela Affirm.” are to the Affirmation of Marinela Samourkas, dated December 21, 2022.

6
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Because Marinela is a U.S. citizen, rather than a Greek citizen like her father, her ownership
interest of Severn (a domestic corporation) through Lektina (a Panamanian corporation) was
undesirable from a U.S. tax perspective. (Stallone Affirm., Ex. R, 285:16-286:2; Ex. S, 136:16-
21.) Thus, after Marinela acquired the shares of Lektina from the trust, Lektina and Severn
participated in a downstream merger in 2009. As a result of the merger, Lektina was eliminated
and Marinela then owned the stock of Severn directly. (Marinela Affirm., 46.) Then, in August
2015, Severn merged into SRP. *

On May 6, 2021, SRP entered into an arms-length Contract of Sale with an independent
purchaser to sell 576 Fifth Avenue for the purchase price of $101,000,000.00 with a scheduled
closing date of July 6, 2021. Apparently having learned of the impending sale, Plaintiff emerged
(after over 30 years of silence), for the clear purpose of seeking a quick payday from Defendants
by using extortionate tactics such as clouding title to the property with the filing of this action,
without a shred of proof to support his claims.

C. Procedural History

On June 8, 2021, Plaintiff filed the Complaint in this action. (Stallone Affirm., Ex. A.)
On June 23, 2021, Defendants moved by Order to Show Cause for an Emergency Order

pursuant to CPLR 6514(b), cancelling and discharging of record the notice of pendency filed by

Plaintiff (the “Notice™), or in the alternative, cancelling the Notice pursuant to CPLR 6515. On

July 6, 2021, this Court issued a Decision and Order, cancelling the Notice, holding that Plaintiff
has not commenced an action that “would affect the title to, or the possession, use or enjoyment

of, real property.” (Id., Ex. B.)

4 Documents reflecting the downstream merger from Lektina to Severn, and from Severn to SRP, were produced
during discovery in this action, and both Marinela and Messrs. Lipari and Miller of R&H provided extensive
testimony concerning these mergers, completely undercutting Plaintiff’s fraudulent conveyance claims.

7
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In July 2021, Defendants served discovery demands and a notice of deposition upon
Plaintiff. However, at every turn, Plaintiff sought to delay discovery by, inter alia, refusing to
respond to Defendants’ discovery demands or sit for a deposition until this Court set deadlines
directing Plaintiff to sit for his own deposition by no later than August 12, 2022. (NYSCEF Dkt.
49.)° Plaintiff’s Deposition occurred on August 12, 2022.

This Court further ordered that depositions could proceed virtually. (Id.) Notwithstanding
that clear directive, Plaintiff continuously attacked Defendants for seeking to conduct the
depositions of Georgitseas and Marinela virtually. (Id., Ex. J.) Marinela ultimately extended her
stay in the U.S. while she was serving as a caretaker for her sister undergoing cancer treatments at
Memorial Sloane Kettering, and voluntarily appeared for an in-person deposition on August 19,
2022. Georgitseas’ deposition occurred virtually on August 29, 2022. (Id., §29.) And, Brill’s in
person deposition occurred on August 25, 2022. (Id., 428.)

Plaintiff subpoenaed at least ten non-parties, including, inter alia, Proskauer Rose
(“Proskauer”), Kramer Levin, JP Morgan Chase (“Chase”), Seymour Hurwitz, the attorney who
allegedly represented Plaintiff during the negotiations of the purported Buyout Agreement,
Winston & Strawn , Phillips Nizer, R&H and others. Plaintiff deposed non-parties Chase, John
Diconza, and Messrs. Lipari and Miller. Over forty-thousand pages of documents have been
produced. Yet, not even his attorney Hurwitz produced the purported Buyout Agreement or a
single document (memo, note, email, draft agreement, invoice or bill) reflecting any negotiations

concerning said agreement.

5 Plaintiff and his counsel have consistently engaged in unwarranted and uncivil attacks on Defendants and their
counsel, calling Defendants’ counsel “obnoxious” in communications and frequently accusing, without any basis,
Defendants and counsel of lying. At one point, this Court admonished Plaintiff’s counsel for his lack of civility and
professionalism. However, Plaintiff and counsels’ uncivility has nevertheless persisted. (Stallone Affirm., Ex. J.)

8
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Proskauer produced 7,688 pages in response to Plaintiff’s subpoena — none of which
support Plaintiff’s claims. To the contrary, Proskauer’s documents reflect that Plaintiff was
nothing more than a broker. (Id., Ex. K, 82:12-85:9, 203:3-25.) Moreover, the attorney at
Proskauer with knowledge concerning Olympos and related entities in the 1970s and 1980s,
Bernard Tannenbaum, is now deceased. Therefore, Plaintiff’s demand to depose a representative
of Proskauer about events that occurred over 30 to 40 years ago for which they have no personal
knowledge should be denied.

Further, Plaintiff deposed a Chase representative earlier this year and Plaintiff failed to
pursue Chase’s subsequent deposition within the deadlines set forth by this Court’s discovery
orders. Any additional deposition of Chase would be a waste of time and resources, as Chase’s
witness unequivocally testified that Chase’s policy is not to retain records longer than seven years.
Chase conducted a diligent search and did not locate any checks from the 1980’s responsive to
Plaintiff’s subpoena. No further deposition of Chase is warranted.

Contrary to Plaintiff’s disingenuous attacks, Defendants have conducted diligent searches
for responsive documents, including ESI, in response to Plaintiff’s discovery demands, and have
produced over four-thousand pages of documents since May 2022. (Id., 430; Marinela Affirm.
413.) Throughout discovery, Defendants have continued to search for responsive documents, and

have supplemented their production in accordance with their obligations under CPLR 3101(h).

Defendants expressly reserved their rights to supplement their responses and production in their
discovery responses and objections. Plaintiff appears to take issue with the fact that Defendants
supplemented their production upon learning of other locations where responsive documents may
have been stored. Indeed, many of the documents complained of have been produced in this action
such as the board minutes and resolutions. These documents do not support Plaintiff’s claims; they

refute them. Defendants also produced the 2015 emails referred to in Marinela’s deposition and

9
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notified Plaintiff of the Bates numbers for such communications in Defendants’ post-deposition
response letter, dated October 14, 2022 (Stallone Affirm., Ex. M, p. 5.)

As explained in the Affirmation of Marinela Samourkas, the vast majority of relevant
documents were created thirty and forty years ago, and were not maintained electronically but are,
in large part, hard copy documents. The office that Theodore operated in the name of the Anderson
Organization, which likely maintained the corporate files of Olympos and Severn closed decades
ago. Theodore lived and died in Greece while operating a U.S. real estate business. Additionally,
Theodore changed law firms throughout the years, and the corporate files for Severn were
transferred from one law firm to the next (Proskauer to Curtis Mallet to R&H, as well as
Panamanian and Greek law firms that represented Theodore). Indeed, Lipari of R&H testified that
while he was representing Theodore, he received boxes of documents from Theodore’s prior
counsel, which Lipari then stored in his file room. (Id., Ex. R, 84:3-10.) Since taking over the
business in or about 2002, Marinela has changed offices at least four times. Then, in 2017, when
R&H moved offices, it mailed documents to Marinela in Greece. (Id., Ex. R, 117:2-8; Marinela
Affirm. J11.)

Defendants conducted a search for responsive documents in several locations including: 1)
bankers boxes stored in a warehouse in New Jersey, 2) Marinela’s home residence in Greece, 3)
files located in Severn’s current New York office, 4) Marinela’s emails (Marinela Affirm., §10),
5) Brill’s hard copy files, and 6) Brill’s ESI. After her deposition, Marinela also recalled storing
documents received from R&H in 2017 in a warehouse in Athens, Greece, and has since searched
for and produced responsive documents from such files. (Id., 11.)

Under this Court’s Status Conference Order dated September 6, 2022, the parties were to
serve post-deposition demands by September 26, 2022, and complete non-party depositions by

October 17, 2022 (“September 6™ Order””) (NYSCEF Dkt. 50.) Plaintiff failed to complete the non-
10
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party depositions of R&H, Chase and Proskauer by the October 17, 2022 deadline. (See 1d.) On
October 17, 2022, Defendants and Plaintiff both submitted letters in advance of a status conference
with this Court held on October 18, 2022. (Id., Exs. Y, Z.) On October 19, 2022, this Court entered
the October 18th Order, limiting what Plaintiff could move for in his motion to compel. (Id., Ex.
AA.) The October 18" Order unequivocally provides “Plaintiff is granted leave to file a motion to
compel tax records, additional party depositions and supplemental document discovery responses
as requested and identified in his October 16, 2022 letter submission to the court. Leave to file a
discovery motion is limited to the dispute identified within the correspondence.” (1d.) (emphasis
added.) The order further directed “Defendants to provide a categorical privilege log identifying
records withheld from disclosure due to a claim of privilege,” and that such log “shall be
exchanged on or before December 15, 2022....” The order also provides that the deadline to
complete non-party depositions is extended to November 30, 2022. (Id.)

The R&H witnesses’ depositions (Lipari and Miller) occurred on November 7 and 8, 2022.
Prior to the depositions, R&H made over a thousand of pages of hardcopy files in their possession
and control available for Plaintiff’s and his counsel’s inspection on October 12, 2022. At Plaintiff’s
request, R&H also produced electronic copies of those documents on October 14, 2022. (1d., §30.)
R&H, through counsel, further produced a categorical privilege log to Plaintiff’s counsel on
November 4, 2022, prior to the R&H depositions. (Id., Ex. T.)

On December 4, 2022, Plaintiff served Defendants with a Post Deposition Supplemental

Notice for Discovery and Inspection (“Post Deposition Demands”) Pursuant to this Court’s

September 6™ Order, post-deposition demands were to be served by September 26, 2022.

(NYSCEF Dkt. 50.) Consequently, on December 10, 2022, Defendants’ counsel served a notice

of rejection of Plaintiff’s Post Deposition Demands stating that such demands were defective in

that they were untimely, and further to the extent they were post deposition demands on Lipari

11
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and Miller, non-parties to this action, Plaintiff improperly served them on Defendants. (Id., Ex.
V.) Even if such demands had been properly and timely served (and they were not), they
requested materials that are not relevant to the two main issues in dispute. The demands seek to
question whether Theodore and Marinela owned 100% of Severn’s shares and whether Marinela
was “involved” in Severn’s business prior to 2002 — issues which are entirely irrelevant to
proving Plaintiff’s claims.

In compliance with this Court’s October 18" Order, Defendants served their categorical
privilege log on December 15, 2022. (Id., Ex W.) We understand from recent correspondence
exchanged with Plaintiff’s counsel that Plaintiff take issues with the fact that Defendants’
categorical privilege log was not served earlier. (Id., Ex. U.) Again, Plaintiff’s complaints are
without merit as Defendants timely complied with the October 18" Order.

Defendants also supplemented their production on December 19, 2022 to produce the
R&H files sent to her in 2017. (Id., Ex. X.)

Having now conducted eight depositions, and with over forty-thousand pages of
documents produced to date, discovery should now come to a close. Plaintiff’s Motion to
Compel should be denied due to Plaintiff’s failure to comply with this Court’s rules and orders,
and alternatively, because Plaintiff’s requests for further disclosure are not material or necessary
to the main issues in dispute, and are merely a fishing expedition to obtain highly confidential

materials.

12

16 of 27



(FTLED._NEW YORK COUNTY CLERK 1272172022 11.51 PM | NDEX NO. 653632/ 2021

NYSCEF DOC. NO. 89 RECEI VED NYSCEF: 12/21/2022

ARGUMENT?$
I.
PLAINTIFF’S MOTION TO COMPEL SHOULD BE DENIED FOR FAILING TO
COMPLY WITH THIS COURT’S ORDER AND RULES
AND THE COMMERCIAL DIVISION RULES

Section 202.70 of the Uniform Civil Rules for the Supreme Court titled, “Rules for the

Commercial Division of the Supreme Court” sets forth specific rules with respect to the filing of

discovery motions. See Latin Markets Brazil, LLC v McArdle, 76 Misc 3d 1208(A), at *1 (Sup

Ct, NY County 2022). Rule 14 of the Commercial Division Rules provides that all disclosure
disputes will be governed by the part rules to which the case is assigned. See id. This Court’s
rules require that the parties confer in good faith on all discovery disputes and directs the parties

to write to the court if the parties are unable to resolve the dispute. See Part 43 Rule 6[h]. In

Latin Markets, your Honor denied the plaintiff’s motion to compel for failing to comply with the
Court’s rules. See id. Specifically, the motion to compel in Latin Markets, like Plaintiff’s Motion
here, went well beyond what the plaintiff was given permission to make a motion on in the

court’s compliance order and sought discovery on issues addressed in other correspondence. See

id.; see also In re Hoppenstein, 209 AD3d 492, 493 (1st Dep’t 2022) (affirming Surrogate’s

Court’s decision on limiting discovery and denying the objectants’ motion to compel finding that
the demands went beyond the scope of the court’s earlier order).
Similar to Latin Markets and In re Hoppenstein, Plaintiff’s Motion seeks to compel

information and materials outside of what was granted leave in this Court’s October 18" Order.

¢ Plaintiff failed to submit a memorandum of law or make any legal arguments in support of his Motion and simply
submits the affirmation of his attorney Mario Biaggi, Jr., which makes factual assertions concerning the status of
discovery. As such, Plaintiff has waived his right, to raise any legal arguments in “reply”. See State Farm Fire &
Casualty Co. v. LiMauro, 103 A.D.2d 514 (2d Dept 1984), aff’d, 65 N.Y.2d 369 (1985) (“[i]t is beyond cavil that
raising a new substantive issue of law for the first time in a reply brief is improper.”)
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Such demands are in direct contravention of Commercial Division Rule 14 and Part 43 Rule

6[h]. Accordingly, Plaintiff’s motion should be denied in its entirety.

Pursuant to this Court’s October 18" Order, Plaintiff was granted leave to file a motion to
compel “limited to the dispute identified within [Plaintiff’s Rule 14 Letter.]” (Stallone Affirm.,
Ex. U) (emphasis added). Plaintiff’s Rule 14 Letter requested:

1. Recalling Defendants for depositions because Defendants’ allegedly “purposefully
failed” to provide certain documents prior to Defendants’ depositions;

2. Personal and corporate tax returns of Defendants;
3. Alog of privileged documents withheld by Defendants (this was produced and is moot);

4. Rescheduling the depositions of non-parties Lipari and Miller (this has occurred and is
moot);

5. Compelling non-party Chase to appear for another deposition; and

6. Compelling non-party Proskauer to provide access to original records and appear for a
deposition. (Id., Ex. Y.)

Plaintiff’s Motion seeks documents well beyond his Rule 14 Letter. First, the motion
seeks to have the originally executed Trust Agreement made available for an expert to
authenticate Theodore’s signature. Aside from the fact that there is absolutely no basis to test the
authenticity of the Trust Agreement (as discussed infra), Plaintiff was not granted leave to make
a motion on these grounds. (Id.) Similarly, Plaintiff was not granted leave to seek the
production of Defendants’ financials and bank records.” Therefore, Plaintiff waived his request
for such documents which were not expressly contained in Plaintiff’s Rule 14 Letter. (Id.)

Plaintiff further was not granted leave with respect to his untimely Post Deposition

Discovery Demands served on December 4, 2022 seeking further discovery from R&H and

7 Plaintiff’s request for financials and bank records is overly broad and vague. To the extent Plaintiff seeks bank
records from the 1970s and 1980s, Defendants searched their files and do not have such documents in their
possession, custody and control.
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Defendants. Such demands again go well beyond what was requested in Plaintiff’s Rule 14
Letter.

Consequently, Plaintiff’s Motion to Compel should be denied in its entirety for failing to
comply with this Court’s orders and individual rules, and the Commercial Division Rules.

IL.
ALTERNATIVELY, PLAINTIFF’S MOTION SHOULD BE DENIED BECAUSE HIS
REQUESTS SEEK MATERIALS THAT ARE NOT MATERIAL OR NECESSARY TO
THE CENTRAL ISSUES OF THIS CASE
While CPLR 3103(a) requires “full disclosure of all matter material and necessary in the

prosecution or defense of an action,” the “principle of ‘full disclosure’ does not give a party the

right to uncontrolled and unfettered disclosure.” Gilman & Giocia, Inc. v Walsh, 45 AD3d 531,

531 (2d Dep’t 2007) (affirming denial of motion to compel because plaintiff’s demands sought
“irrelevant and/or confidential information, or were overbroad and burdensome”); Gomez v
State, 106 AD3d 870, 872 (2d Dep’t 2013) (party seeking disclosure must show that the
discovery sought “will result in the disclosure of relevant evidence or is reasonably calculated to

lead to the discovery of information bearing on the claims”); McDonough v Pinsley, 250 AD2d

501, 501 (1st Dep’t 1998) (affirming denial of motion to compel where party “failed to
demonstrate the relevance” of the discovery sought). “[ T]he test is one of usefulness and reason,
measured by whether the information sought is sufficiently related to the issues in litigation to

make the effort to obtain it in preparation for trial reasonable.” Williams Real Estate Co., Inc. v

Viking Penguin, Inc., 216 AD2d 27, 28 (1st Dep’t 1995). “It is within the Court’s discretion to

determine whether the materials sought are ‘material and necessary’ as legitimate subject of
inquiry or are being used for purposes of harassment to ascertain the existence of evidence.” Bd.

of Managers of the Residences at Worldwide Plaza v Fuchs, 2015 WL 4877043, at *1 (Sup Ct,
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NY County 2015). “The court has discretion to deny discovery where the party seeking
discovery fails to demonstrate that the discovery is relevant.” /d.

Here, the documents and depositions requested by Plaintiff are neither material nor relevant
to the prosecution and defense of this action, and are not likely to lead to material or necessary
information. They further constitute a fishing expedition into irrelevant matters for the purpose of

harassing Defendants. See, e.g., Tapp v N.Y. State Urban Dev. Corp., 102 AD3d 620, 621 (1st

Dep’t 2010) (affirming denial of motion to compel where party seeking disclosure argues that
discovery “may reveal” information about plaintiff’s claim because the demand “amounts to
nothing more than a request for permission to conduct a fishing expedition”). First, Plaintiff’s
Motion seeks to distract from the fact that the events relevant to this dispute transpired in the 1970s
and 1980s. Yet, Plaintiff’s Motion primarily focuses on events that occurred in the 2000s—decades
later and having nothing to do with Plaintiff’s ownership in Olympos and the Buyout Agreement.
Whether Olympos at some point had other investors (other than Plaintiff), or whether Marinela
was involved in her father’s family business prior to 2002 is completely irrelevant. Georgitseas,
Marinela’s ex-husband, who was involved in the day-to-day business of Severn during the relevant
time frame, testified that Plaintiff was never an owner of Severn to his knowledge, and that
Theodore was the sole owner. (Stallone Affirm., Ex. L, 150:7-13; 217:10-16.) Nothing has been
proffered to refute that testimony.

Plaintiff also seeks the billing statements and detailed itemization of hours spent for work
performed by Lipari and Miller. This request also seeks information that is wholly immaterial and
unnecessary to resolve the issues in this action, and is highly confidential and otherwise privileged.
Plaintiff has not explained how this information is necessary to proving his case. Lipari and
Miller’s representation of Theodore is not at issue. Indeed, it began in 1994, over ten years after

the purported Buyout Agreement was signed or relevant transactions occurred. Lipari and Miller
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were both deposed by Plaintiff’s counsel in November 2022 for numerous hours and their
testimony makes clear that they have no knowledge of the Buyout Agreement, and understood at
all times that Theodore was the sole indirect shareholder of Severn.

Plaintiff’s attempt to shift the burden to Defendants to prove they were 100% owners of
Severn and Olympos, as opposed to Plaintiff proving he was an equity owner in Olympos, is simply
not the standard. Since Plaintiff seeks documents and information that are not material or necessary
to the prosecution or defense of this action, Plaintiff’s Motion should be denied.

A. Defendants’ Financials and Bank Records are Similarly Not Material and Necessary
to Plaintiff’s Claims

In Aalco Transp. & Stor., Inc. v DeGuara, the Court denied the defendants’ motion to

compel the disclosure of certain financial documents because they failed to demonstrate that the
financial documents sought were material and necessary to their defenses. 140 AD3d 807, 807 (2d

Dep’t 2016); see also Gitlin v Chirinkin, 71 AD3d 728, 729 (2d Dep’t 2010) (affirming the denial

of the motion to compel because appellants failed to demonstrate that plaintiff’s bank records were

material and necessary to their defense or counterclaim); Auerbach v Klein, 30 AD3d 451, 451-52

(2d Dep’t 2006) (affirming the denial of plaintiff’s motion to serve subpoenas for certain banking
records of the defendant because the plaintift’s discovery requests “amounted to nothing more than
a fishing expedition”).

Here, similar to DeGuara, Gitlin and Auerbach, Plaintiff’s requests for Defendants’ bank
and financial records are nothing more than a fishing expedition to gain insight into Defendants’

finances. (See NYSCEF Dkt. 56 at §57.) All that Plaintiff alleges, through the affirmation of his

attorney, is that “these records could lead to relevant information...,” but he does not explain what
information that is (Id.) However, the records that would more likely lead to relevant information

with respect to Plaintiff’s claims of ownership are more appropriately Plaintiff’s financials and
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bank records, which Plaintiff has failed or refused to produce. Again, Plaintiff failed to produce
any proof that he received $1.1 million from Theodore as alleged in the Complaint under the
Buyout Agreement, that he made any capital investment in Olympos in 1976, or that he received
any distributions or payments in connection with his alleged ownership interests in Olympos.

B. There is No Basis to Test the Authenticity of the Trust Agreement

To further harass Defendants, Plaintiff seeks to challenge the authenticity of the originally
signed copies of a Trust Agreement executed by Theodore and Marinela in 2007. (NYSCEF Dkt.
56 at 4 37.) As discussed supra, this request was not in Plaintiff’s Rule 14 Letter, and thus should
be rejected outright.

In any event, no basis whatsoever exists to challenge the authenticity of the signatures on
the Trust Agreement. As both Messrs. Lipari and Miller, reputable attorneys from R&H testified,
the Trust Agreement and transfer of Lektina shares from Theodore to Marinela was something
Theodore directed R&H to draft while he was alive. (Stallone Affirm., Ex. R, 343:10-16; Ex. S
40:23-41:5.) Communications between Theodore and Lipari concerning the Trust Agreement
and/or transfer of Lektina shares to Marinela began as early as 1998 through the 2000s, and are
reflected on R&H’s categorical privilege log. (Id., Ex. T.) Moreover, an executed copy of the Trust
Agreement was part of R&H’s files that was produced to Plaintiff. That document alone undercuts
any salacious argument that the Trust Agreement was forged by Marinela after her deposition in
August of 2022, as it contains a fax line which reads: “03/26/2009 11:46 FAX.” As evidenced by
the fax line, the Trust Agreement was part of R&H hard copy files at least as of 2009. (Id., Ex. Q.)
Despite bringing this information to Plaintiff’s counsel’s attention, Plaintiff nevertheless
proceeded with his frivolous accusations of forgery.

Accordingly, Plaintiff’s Motion seeking to compel the testing the authenticity of the Trust

Agreement should be denied.
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C. Plaintiff Fails to Demonstrate that His Requests for Defendants’ Personal and
Corporate Tax Returns Are a Necessity and that He is Unable to Obtain the
Information Sought From Other Sources
It is well-established that the party seeking disclosure of one’s personal, private and

confidential tax returns must demonstrate a “strong showing of overriding necessity to overcome

the confidentiality of such information.” Editel, N.Y. v Liberty Studios, Inc., 162 AD2d 345, 345-

46 (1st Dep’t 1990). The disclosure of one’s tax returns is strongly disfavored, and any party
seeking the information must establish that it is “indispensable to the litigation and unavailable

from other sources.” Nanbar Realty Corp. v Pater Realty Co., 242 AD2d 208, 209 (1st Dep’t 1997)

(denying the defendant’s motion to compel the plaintiff corporation’s tax returns for failing to state
another source could not provide the same information). More specifically, the proponent must
“identify the particular information the return will contain and its relevance, explain why other
possible sources of the information sought are inaccessible or likely to be unproductive and limit
examination of the return to relevant material through redaction of extraneous information.” /d. at
209-10. Plaintiff has failed to make any such showing, either in his demands or in his attorney’s
affirmation. Further, Plaintiff has not, and cannot establish that this information is “indispensable
to the litigation” given the claims in this action. /d. at 209. Again, what is in dispute is Plaintiff’s
ownership in Olympos, not that of the Defendants.

Gordon v Grossman is illustrative here. In Gordon v Grossman, the First Department

denied the plaintiff’s motion to compel disclosure of the defendant’s tax returns because the
plaintiff had made an insufficient showing of her inability to obtain the information sought from

the tax returns from other sources. 183 AD2d 669, 670 (1st Dep’t 1992). See also Gama Aviation

Inc. v Sandton Capital Partners, LP, 113 AD3d 456, 457 (1st Dep’t 2014) (denying motion to

compel because defendants failed to show that there was an indispensable need for the
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corporation’s tax returns or that the information sought was unavailable through other sources);

Williams v N.Y.C. Hous. Auth., 22 AD3d 315, 316 (1st Dep’t 2005).

Similar to Gordon, Gama Aviation, and Williams, Plaintiff here failed to demonstrate his
inability to obtain the information sought from the tax returns from other sources. In fact, the only
attempted factual showing regarding the relevance of the information is the affirmation of
Plaintiff’s attorney. The affirmation of Plaintiff’s attorney is hearsay that is “wholly conclusory

and unsubstantiated.” Consentino v Schwartz, 155 AD2d 640, 641 (2d Dep’t 1989). Therefore,

Plaintiff has failed to make any factual showing in this regard. See id. Even if this Court were to
find that the attorney affirmation is not hearsay, Plaintiff, through counsel, claims he seeks the tax
returns to ascertain whether the corporations are “C” Corporations or “S” Corporations to prove

ownership. (NYSCEF Dkt. 56 at q 55.) However, Plaintiff fails to explain why this information

cannot be obtained from other sources. Indeed, numerous documents have been produced
evidencing the corporate designation of such entities, and testimony has been proffered by
Defendants and R&H on this very issue.
Accordingly, Plaintiff’s Motion to Compel Defendants’ tax returns should be denied.
I11.

COSTS AND SANCTIONS SHOULD BE IMPOSED ON PLAINTIFF
PURSUANT TO RULE 130

Pursuant to Part 130 Rules of the Chief Administrator (22 NYCRR 130-1.1), Defendants

seek the imposition of costs and sanctions for Plaintiff’s frivolous conduct and abuse of the
discovery process in the form of reasonable attorneys’ fees and costs incurred to oppose this
frivolous motion, and/or the dismissal of Plaintiff’s action. Plaintiff’s instant motion, not only
violates this Court’s October 18th Order, but is entirely devoid of any merit in that it does not seek

materials relevant to Plaintiff’s claims but merely seeks to further harass Defendants in driving up
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the cost of litigation to presumably extort a settlement. The October 18th Order expressly provides
that “[f]ailure to comply with these directives may result in the imposition of costs or sanctions
including dismissal or default judgment.” (Stallone Affirm., Ex. U.) In this action, Plaintiff has
repeatedly failed to comply with this Court’s discovery orders, including with this very motion.

A court may, in its discretion, award costs to any party or attorney in the form of
reimbursement or actual expenses reasonably incurred as a result of frivolous conduct. 22

N.Y.C.R.R. 130-1.1 (a); Bronstein, Van Veen & Bronstein, P.C. v. Taylor, 161 AD2d 328, 328—

29 (1st Dep’t 1990). In determining whether to award sanctions, a court examines “the broad

pattern of conduct by the offending attorneys or parties.” Bridgeview v. Capital Solutions, LLC v.

Eiger, 2008 NY Slip Op 32447(U) (Sup Ct, NY County 2008).

In addition to bringing this frivolous Motion to Compel, and filing frivolous claims for
which he has no evidentiary support, Plaintiff and his counsel have engaged in highly uncivil and
unprofessional behavior throughout the discovery process, making unsubstantiated accusations to
this Court that Defendant’s and their counsel are liars and misrepresented facts, cursed and hung
up the phone on Defendants’ counsel during an attempted meet and confer call, and further called
Defendants’ counsel “obnoxious” in a written communication that followed. (Stallone Affirm.,
Ex. H.) The affirmation of Mr. Biaggi submitted in support of Plaintiff’s instant motion continues
to level the same offensive attacks on Defendants and their counsel despite being admonished
previously by this Court.

It is well settled that “[a] lawyer’s duty to refrain from uncivil and abusive behavior is not
diminished because the site of the proceedings is a deposition room, or law office, rather than a

courtroom.” Corsini v. U-Haul, 212 AD2d 288, 291 (Ist Dep’t 1995) (citations omitted)

(“Discovery abuse, here in the form of extreme incivility by an attorney...is not to be tolerated...

CPLR § 3126 provides various sanctions for such misconduct, the most drastic of which is the
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dismissal of the offending party’s pleading.”); Hindlin v. Prescription Songs LLC, Index No.

651974/2018, 2022 WL 3026015, at *3 (Sup. Ct, NY County 2022) (Masley, JSC.) There is a fine
line between vigorous advocacy, and representing a client’s case with persuasive force and making
unwarranted and uncivil attacks on your adversary and/or his/her clients. Here, Plaintiff and his
counsel repeatedly crossed that line in their gratuitous attacks and uncivil behavior towards
Defendants and counsel.

CONCLUSION

For the foregoing reasons, Defendants respectfully request that Plaintiff’s Motion to
Compel be denied in its entirety, and that Defendants be awarded costs and sanctions pursuant to

22 NYCRR 130-1.1 with respect to Plaintiff’s frivolous motion which violates this Court’s order

and rules, is devoid of any merit, and continues Plaintiff’s pattern of uncivil and unprofessional
attacks on Defendants and their counsel, together with such other relief as the Court deems just
and proper.

Dated: New York, New York
December 21, 2022

Respectfully Submitted,

TANNENBAUM HELPERN SYRACUSE
& HIRSCHTRITT LLP
Attorneys for Defendants

By: _ /s/ Maryann C. Stallone /
Maryann C. Stallone
Lillianna R. Iorfino

900 Third Avenue

New York, NY 10022

(212) 508-6700

stallone@thsh.com

iorfino@thsh.com
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I hereby certify that the attached memorandum of law is in compliance with Commercial Division
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(excluding the caption, table of contents, table of authorities, and signature block, if any) is 6930.
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Dated: New York, New York
December 21, 2022

TANNENBAUM HELPERN SYRACUSE
& HIRSCHTRITT LLP

/s/ Maryann C. Stallone /
Maryann C. Stallone
900 Third Avenue
New York, NY 10022
(212) 508-6710
stallone@thsh.com
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