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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 43

X
ANGELO SLABAKIS, INDEX NO. 653632/2021
Plaintiff,
MOTION DATE 12/19/2022
g V -
OLYMPOS TRADING CORP., SEVERN REALTY CORP., MOTION SEQ. NO. 02
SEVERN REALTY PARTNERS LP, ESTATE OF
THEODORE SAMOURKAS. MARINELA SAMOURKAS. DECISION + ORDER ON
GEORGE GEORGITSAS, ALLEN H, BRILL, BRILL & MOTION
MEISEL
Defendant.
X

HON. ROBERT R. REED:

The following e-filed documents, listed by NYSCEF document number (Motion 002) 55, 56, 57, 58, 59,
60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86,
87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109,
110, 111, 112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 122

were read on this motion for DISCOVERY

This is an action for breach of contract, fraudulent conveyance, unjust enrichment,
constructive trust, and shareholder derivative rights surrounding an alleged purchase of equity
interest in properties located in the New York City metropolitan area. In motion sequence 002,
plaintiff moves, pursuant to CPLR 3124, to compel defendants to appear for further depositions,
and to compel defendants and nonparty ﬁrm., Proskauer Rose LLP, to produce documents.
Defendants oppose plaintiffs’ application and cross-move, pursuant to 22 NYCRR 130-1.1, for
sanctions.

Background

The following facts are taken from the complaint (NYSCEF doc. no. 56).

Plaintiff alleges that in and around 1977, he, along with defendant Theodore Samourkas
and non-party John Moshaklaidis, entered into an agreement to acquire equity interests in
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properties located in the New York City metropolitan area. From 1977 until 1984, plaintiff
alleges that he actively handled the affairs of various corporate entities formed to pursue these
real estate ventures. Around late 1984, the working relationship between Samourkas and plaintiff
deteriorated. The parties purportedly agreed that Samourkas would purchase plaintiff's equity
interest in the properties. The buyout transaction called for Samourkas to make a down payment
of $1,100,000 plus $10,000,000 6r twenty percent of the profits of the sales of the properties,
whichever was greater, to be paid when the last of the properties was sold. It is unclear whether
this agreement was ever memorialized in writing.

At some point thereafter, Theodore Samourkas’ passed away. At the time of his passing,
one property remainéd in Samourkas’ possession: 576 Fifth Avenue, New York, New York.
Samourkas’ interests in the Fifth Avenue property were left to his daughter, Marinela
Samourkas. Upon information and belief, the complaint alleges, the Fifth Avenue property was
sold, which purportedly triggered the terms of the buyout agreement. This action was
commenced by plaintiff to enforce the buyout agreement terms. Discovery is ongoing.

On October 18, 2022, a status conference was held and plaintiff was granted leave to file
a discovery motion limited in scope to the grounds set forth in plaintiff’s October 16, 2022
discovery correspondence. In motion sequence 002, plaintiff moves for an order compelling
defendants and nonparties to comply with a number of discovery demands. Specifically,
plaintiffs seek: (1) to compel the continued deposition of Marinela Samourkas and to compel the
production of email communications identified by Marinela Samourkas at her initial deposition;
(2) to compel defendants to turn over the original trust agreement which purportedly conferred
Samourkas’ interest to his daughter Marinela; (3) to compel attorney Allen H. Brill to appear for

a deposition; (4) to compel the deposition of a representative of the law firm, Proskauer Rose
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LLP and the production of various subpoenaed documents; (5) to compel defendants to produce
a privilege log; (6) to compel the production of certain tax returns; (7) to compel the production
of financial and bank records for the period of 1977-1985; (8) to compel the bank JPMorgan
Chase to provide a witness with knowledge of issues related to documentary storage; and (9) to
compel responses to plaintiff’s post-deposition notice for discovery and inspection. As presented,
the instant motion seeks relief that exceeds the scope of permissible leave granted by this court
on October 19, 2022 (22 NYCRR §202.70, Rule 14).
Standard of Law

It is well settled that the trial court has broad power to supervise disclosure (Daniels v
City of New York, 291 AD2d 260, 260 [1st Dept 2002]). CPLR 3101(a) provides that “[t]here
shall be full disclosure of all matter material and necessary in the prosecution or defense of an
action.” The test is one of usefulness and reason (Allen v Crowell-Collier Publ. Co.,21 NY2d
403, 406 [1968]). “[1]f there is any possibility that the information is sought in good faith for
possible use as evidence-in-chief or in rebuttal or for cross-examination, it should be considered
evidence material ... in the prosecution or defense” (id. at 407 [internal quotation marks and
citation omitted]). However, “the principle of ‘full disclosure’ does not give a party the right to
uncontrolled and unfettered disclosure” (Mendives v Curcio, 174 AD3d 796, 797 [2nd Dept
2019][internal quotation marks and citation omitted]). The party seeking disclosure must

(133

demonstrate that ““the method of discovery sought will result in the disclosure of relevant
evidence or is reasonably calculated to lead to the discovery of information bearing on the
claims’” (Abrams v Pecile, 83 AD3d 527, 528 [1st Dept 2011], quoting Vyas v Campbell, 4

AD3d 417, 418 [2d Dept 2004]).
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Motion to Compel

Further Deposition of Marinela Samourkas

Marinela Samourkas appeared for her deposition on August 19, 2022. Plaintiff alleges
that, prior to her deposition, Samourkas withheld documents relevant to the transfer of her
father’s interests and relevant to the question of her involvement in her fathers’ real estate
holdings. It is alleged that, after her deposition, she disclosed thirteen documents that were not
previously disclosed, and which purportedly contradicted the testimony provided by Samourkas
at her deposition. Plaintiff now seeks to re-depose Samourkas concerning the belatedly
exchanged documents.

In order to show that an additional deposition is warranted, the movant must demonstrate
that (1) the representatives already deposed had insufficient knowledge, or were otherwise
inadequate, and (2) there is a substantial likelihood that the persons sought for depositions
possess information which is material and necessary to the prosecution of the case (Nunez v
Chase Manhattan Bank, 71 AD3d 967, 968 [2d Dept 2010]).

Here, defendants generally oppose plaintiffs’ request on the grounds that the information
sought is not material or relevant to the claims in this action. The opposition does not address
whether Samourkas has additional information regarding the newly disclosed documents that is
material to the prosecution of this case and does not substantively oppose plaintiff’s
representation that documents were belatedly produced and subject to further questioning at an
examination before trial. Given the uncontested possibility that Samourkas has information
necessary for the prosecution of plaintiff’s case, as it pertains to newly exchanged documents
that were not the subject of prior questioning under oath, plaintiff’s motion to cémpel

Samourkas’ further deposition is granted.

653632/2021 SLABAKIS, ANGELO vs. OLYMPOS TRADING CORP. Page 4 of 15
Motion No. 002

4 of 15



[FTCED._NEW YORK COUNTY CLERK 1172172024 01: 02 PV | NDEX NO. 653632/ 2021

NYSCEF DOC. NO. 162 RECEI VED NYSCEF: 11/21/2024

Discovery Responses

In plaintiff’s document request numbers 36, 79, and 80, plaintiff requested documents
related to the creation and operation of several corporations, whose ownership is purportedly
contested in this action, as well as for documents related to the sale, lease, mortgage, resolution
and meeting minutes for Olympos Trading Corp. and Severn Realty Corp. Defendants
responded to the demands on May 11, 2022 and denied possession, custody and control of any of
the requested documents (NYSCEF doc. no. 56, para 8). In the instant motion, plaintiff seeks an
order compelling defendants to produce the requested documentation.

Here, it is this court’s view that defendants have adequately complied with their
discovery obligations. Through disclosure, a party is only required to produce those items that
are within the “possession, custody or control” of the party served, which, under certain
circumstances, can also mean “constructive possession” - the right, authority, or practical ability
to obtain the documents or information sought (Commonwealth of N. Mariana Islands v
Canadian Imperial Bank of Com., 21 NY3d 55, 62—63 [2013]. CPLR 3101[h] governs when
amendment or supplementation of responses is required. It states in pertinent part that “[a] party
shall amend or supplement a response previously given to a request for disclosure promptly upon
the party's thereafter obtaining information that the response was incorrect or incomplete when
‘made, or that the response, though correct and complete when made, no longer is correct and
complete, and the circumstances are such that a failure to amend or supplement the response
would be materially misleading.” Here, there is no evidence before this court, at this time, that
defendants provided incomplete or incorrect information such that an order directing

supplementation would be required. This court is satisfied that defendants have responded to
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plaintiff’s demands and provided information within their physical and constructive possession
(id.).

2007 Trust Instrument

Next, plaintiffs request the production of the original trust agreement which purportedly
conferred Samourkas’ interest to his daughter Marinela. Plaintiff was not granted leave to seek
this relief. Notwithstanding, plaintiff premises this request upon a belief that Samourkas’ does
not hold a valid ownership interest in the property that is the subject of the buyout agreement.
Plaintiff asserts that defendants should be compelled to produce the original trust agreement to
test whether the deceased Theodore Samourkas’ signature and the document itself are authentic.
It is claimed that a forensic inspection of the original document will reveal a purported fraud
undertaken by defendants. Defendants refute any claim that grounds exist to challenge the trust
instrument’s authenticity, and submit that plaintiff was provided a valid, executed copy of the
trust directly from Samourkas’ attorneys.

Plaintiff’s réquest for the original 2007 Trust Instrument is denied. Aside from the fact
that this request is made in contravention of the New York County Commercial Division Rules
(22 NYCRR 202.7, Rule 14), plaintiff seeks information that is not relevant to the causes of
action asserted in this case. Information that is material and necessary to the prosecution of a
case is information that bears on the controversy and may assist with trial (4/len v Crowell-
Collier Pub. Co. 235 NY2d 403 [1968]). Whether the trust instrument adequately conveys a
property interest to Samourkas has no bearing on whether the plaintiff is entitled to a percentage
of Olympos’ equity interest. Neither does this court need to engage in an assessment of the trust
instrument to determine whether the principals of Severn Realty and other companies “executed

deeds that fraudulently transfers Olympos’ interests” (NYSCEF doc. no. 1). Defendants are not
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