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NYSCEF DOC. NO. 62 RECEI VED NYSCEF: 09/07/2021

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

PETER LENGYEL-FUSHIMI,

Plaintiff,
Index No. 512764/2021

—against—
NOTICE OF APPEAL

ANTHONY BELLIS, ZACHARY KINNEY,
and KINGS COUNTY BREWERS
COLLECTIVE, LLC,

Defendants.

PLEASE TAKE NOTICE that Plaintiff hereby appeals to the Appellate Division of the
Supreme Court of the State of New York, Second Judicial Department, from the Decision and
Order on Motion of the Supreme Court of Kings County (Ruchelsman, J.), dated August 25,
2021, and entered in the office of the Clerk on August 25, 2021, and each and every part thereof
adverse to Plaintiff, granting Defendants’ Motion to Reargue. A true and correct copy of the
Decision and Order on Motion appealed from is attached hereto.

Dated: September 7, 2021

LAW OFFICE OF ALEXANDER SAKIN,
LLC

IS/ Alexander Sakin
By:

Alexander Sakin, Esq.
80 Broad St., Suite 703
New York, NY 10004
(917) 509-7573
Counsel for Plaintiff
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NYSCEF DOC. NO. 62

| NDEX NO. 512764/ 2021
RECEI VED NYSCEF: 09/07/2021

Supreme Court of the State of New York
Appellate Bivision: Second Judicial Bepartment

Informational Statement (Pursuant to 22 NYCRR 1250.3 [a]) - Civil

Case Title: Set forth the title of the case as it appears on the summons, notice of petition or order to For Court of Original Instance
show cause by which the matter was or is to be commenced, or as amended.

- against -

COLLECTIVE, LLC

Case Type

X Civil Action
(] CPLR article 75 Arbitration

] Administrative Review

PETER LENGYEL-FUSHIMI,

ANTHONY BELLIS, ZACHARY KINNEY,
and KINGS COUNTY BREWERS

[J CPLR article 78 Proceeding | (X Appeal

L] Special Proceeding Other
__| Action Commenced under CPLR 214-g [] Habeas Corpus Proceeding

(X Business Relationships

Nature of Suit: Check up to three of the following categories which best reflect the nature of the case.

[ Commercial

Filing Type

(] Original Proceedings L] CPLR Article 78
L] CPLR Aticle 78
[J Eminent Domain
O] Labor Law 220 or 220-b
[ Public Officers Law § 36
[ Real Property Tax Law § 1278

Date Notice of Appeal Filed

For Appellate Division

[ Transferred Proceeding

] Executive Law § 298
[ ] CPLR 5704 Review

X Contracts

[ Declaratory Judgment

] Domestic Relations

] Election Law

[] Estate Matters

(1 Family Court

(] Mortgage Foreclosure

] Miscellaneous

[ Prisoner Discipline & Parole

(1 Real Property
(other than foreclosure)

[ Statutory

(] Taxation

] Torts

Informational Statement - Civil
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RECEI VED NYSCEF: 09/07/2021

Paper Appealed From (Check one only):

If an appeal has been taken from more than one order or

judgment by the filing of this notice of appeal, please
indicate the below information for each such order or
judgment appealed from on a separate sheet of paper.

] Amended Decree

[] Determination

] Order

[] Resettled Order

] Amended Judgement O] Finding ] Order & Judgment ] Ruling

] Amended Order L] Interlocutory Decree L] Partial Decree [ Other (specify):

Decision LI Interlocutory Judgment ] Resettled Decree

[ Decree [ Judgment [1 Resettled Judgment

Court: Supreme Court County: Kings

Dated: August 25, 2021 Entered:  August 25, 2021

Judge (name in full): Hon. Leon Ruchelsman Index No.:  512764/2021

Stage: [X Interlocutory [J Final [J Post-Final Trial: [ Yes X No IfYes: [ Jury [ Non-Jury

Prior Unperfected Appeal and Related Case Information

jurisdiction, and if so, the status of the case:

Commenced by:

Are any appeals arising in the same action or proceeding currently pending in the court?
If Yes, please set forth the Appellate Division Case Number assigned to each such appeal.

Where appropriate, indicate whether there is any related action or proceeding now in any court of this or any other

Original Proceeding

L] Order to Show Cause [ Notice of Petition [1 Writ of Habeas Corpus

OYes X No

Date Filed:

Court:

Statute authorizing commencement of proceeding in the Appellate Division:

Proceeding Transferred Pursuant to CPLR 7804(g)

County:

Judge (name in full):

Court:

Order of Tran

CPLR 5704 Review of Ex Parte Order:

County:

sfer Date:

Judge (name in full):

nature of the ex parte order to be reviewed.

Dated:

Description of Appeal, Proceeding or Application and Statement of Issues

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order, specify the relief
requested and whether the motion was granted or denied. If an original proceeding commenced in this court or transferred
pursuant to CPLR 7804(g), briefly describe the object of proceeding. If an application under CPLR 5704, briefly describe the

This is an appeal from a Decision and Order on Motion, dated August 25, 2021, granting Defendants' Motion to
Reargue, pursuant to CPLR 2221(d), the Court's Decision and Order dated July 15, 2021 (the "Initial Order"), and
modifying the preliminary injunctive relief granted in the Initial Order.

Informational Statement Civil
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NYSCEF DOC. NO. 62 RECEI VED NYSCEF: 09/07/2021

Issues: Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds
for reversal, or modification to be advanced and the specific relief sought on appeal.

Whether the Supreme Court of New York, Kings County erred in finding that Defendants' removal of Plaintiff as
manager of Defendant Kings County Brewers Collective, LLC was not in breach of the LLC's Operating
Agreement, even though: 1) the LLC's Operating Agreement expressly provided that Plaintiff was a managing
member of the LLC; 2) Article 10.1 of the Operating Agreement required the consent of all members of the LLC to
amend the Operating Agreement "in any respect"; and 3) Defendants failed to obtain the consent of all members of
the LLC in removing Plaintiff from his management position.

Party Information

Instructions: Fill in the name of each party to the action or proceeding, one name per line. If this form is to be filed for an
appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, if any. If this
form is to be filed for a proceeding commenced in this court, fill in only the party’s name and his, her, or its status in this
court.

=2
o

OO |NOD|N[RR|IW[IN|F-

Party Name Original Status Appellate Division Status
Peter Lengyel-Fushimi Plamtiff Appellant
Anthony Bellis Defendant Respondent
Zachary Kinney Defendant Respondent
Kings County Brewers Collective, LLC Defendant Respondent
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NYSCEF DOC. NO. 62 RECEI VED NYSCEF: 09/07/2021

Attorney Information

Instructions: Fill in the names of the attorneys or firms for the respective parties. If this form is to be filed with the
notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division,
only the name of the attorney for the petitioner need be provided. In the event that a litigant represents herself or
himself, the box marked “Pro Se” must be checked and the appropriate information for that litigant must be supplied

in the spaces provided.

Attorney/Firm Name: Alexander Sakin, Law Office of Alexander Sakin, LLC
Address: 80 Broad St., Suite 703

City: New York | state: NY | Zip: 10004 | Telephone No: 917-509-7573
E-mail Address: alex@sakin-law.com
Attorney Type: Retained [J Assigned [ Government L[] ProSe [J Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 1

Attorney/Firm Name: Kevin S. O'Donoghue, O'Donoghue PLLC
Address: 43 West 43 St., Suite 92

city: New York | state: NY | zip: 10036 | Telephone No: 646-280-6903
E-mail Address: kevin@kodpllc.com
Attorney Type: [X Retained [ Assigned [] Government [1] ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above): 2, 3,4

Attorney/Firm Name:

Address:

City: | State: | Zip: ‘ Telephone No:

E-mail Address:

Attorney Type: [J Retained [ Assigned [] Government [1] ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name:

Address:

City: | State: | Zip: ‘ Telephone No:

E-mail Address:

Attorney Type: [J Retained [ Assigned [] Government [1] ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name:

Address:

City: | State: | Zip: ‘ Telephone No:

E-mail Address:

Attorney Type: [J Retained [ Assigned [1 Government [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name:

Address:

City: | State: | Zip: | Telephone No:

E-mail Address:

Attorney Type: [J Retained [ Assigned [1 Government [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Informational Statement - Civil
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

PETER LENGYEL-FUSHIMI,

Plaintiff,
Index No. 512764/2021

—against—
NOTICE OF ENTRY
ANTHONY BELLIS, ZACHARY KINNEY,

and KINGS COUNTY BREWERS
COLLECTIVE, LLC,

Defendants.

PLEASE TAKE NOTICE that attached hereto is a true copy of the Decision and Order

dated August 25, 2021, entered in the Office of the County Clerk of Kings County on August 25,

2021.

Dated: August 25, 2021
New York, NY

Alexander Sakin, Esq.

LAW OFFICE OF ALEXANDER SAKIN, LLC
80 Broad St., Suite 703

New York, NY 10004

Tel.: (646) 790-3108

Attorney for Plaintiff
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8

__________________________________________ %
PETER LENGYEL-FUSHIMI,
Plaintiffs, Decision and order

- against - Index No. 512764/2021
ANTHONY BELLIS, ZACHARY KINNEY,
and KINGS COUNTY BREWERS
COLLECTIVE, LLC,, August 25, 2021

Defendants,

__________________________________________ %

PRESENT: HON. LEON RUCHELSMAN

The defendants have moved seeking to reargue a decision
rendered on July 15, 2021. 1In that decision the court granted
the plaintiff’s request seeking an injunction staying the
defendants from further diluting his ownership share of the
company Kings County Brewers Collective LLC [hereinafter “‘KCBC']
on the grounds the operating agreement prohibited actions taken
pursuing such dilution. The defendants have moved seeking to
reargue that decision arguing it was rendered in error.

As recorded in the prior order, in 2012 the plaintiff and
defendant Anthony Bellis formed Kings County Brewers Collective,
LLC [hereinafter ‘KCBC’]. Zachary Kinney joined at a later date
and each of them contributed $33,000. An operating agreement was
executed between the parties on January 15, 2014. The plaintiff
alleged that disagreements arose between them and the other
managing members changed the operating agreement in violation of
the operating agreement itself and downgraded the plaintiff's

status from a Class A member to a Class D member. Thus, the

71 off 183



e

(FELED: KENGS ; INDEX NO. 512764/2021
NYSCEF DOC. NO. 68 RECEIVED NYSCEF: 09/0%/2021

plaintiff was terminated as a manager and an officer of the
Company was denied access to corporate books and records and has
been denied any further income. In the prior order the court
considered numerous and perhaps contradictory provisions of the
operating agreement. The court harmonized the various provisions
as explained in the prior order. The defendants now argue that
the harmonization was in error and in any event, even if not in
error the plaintiff is still not entitled to the relief sought.
The plaintiff opposes the motion arguing the prior decision was

correct in all respects.

Conclusions of law

A motion to reargue must be based upon the fact the court
overlooked or misapprehended fact or law or for some other reason

mistakenly arrived at in its earlier decision (Deutsche Bank

National Trust Co., v. Russo, 170 AD3d 952, 96 NYS2d 617 [2d

Dept., 2019]).
It is well settled that “a contract should not be
interpreted in such a way as would leave one of its provisions

substantially without force or effect (see, McCabe v. Witteveen,

34 AD3d 652, 825 NYS2d 499 [2d Dept., 2006]). Moreover, “an
interpretation that gives effect to all the terms of an agreement
is preferable to one that ignores terms or accords them an

unreasonable interpretation (see, Nautilus Insurance Company V.
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Matthew David Events, Ltd., 69 AD3d 457, 893 NYS2d 529 [1°°

Dept., 2010]).

As noted, Article 10.1 of the operating agreement states
that the agreement “shall not be modified or amended in any
respect except by a written instrument executed by all of the
Members” (id). That provision necessarily and clearly requires a
unanimous consent to amend the agreement. That provision is not
an “odd-duck of a clause” (see, Memorandum of Law in Support,
page 7) that should be ignored because it is inconvenient to the
parties or because it was not honored by the corporation in the
past. The fact the parties conducted their business without
adherence to that clause and calls into question the behavior of
the parties and the tax consequences that may flow from such
behavior, does not mean the court should likewise ignore the
clause. The clause is not confusing or complicated or
indecipherable nor is it contradicted by any other provision in
the operating agreement. The defendants argue that adopting this
interpretation “causes serious harm as the LLC has to refund the
investments of these non-members it has held for years, likely
with interest, or face litigation as a result of the failure to
take these actions. The Court surely did not intend these
outcomes and must reconsider its Decision, since 10.1 destroys
the company while a modification to it allowing for a vote

maintains the status quo and allows the LLC to continue in
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operation” (see, Memorandum of Law in Support, page 4). While

the court is sympathetic to the parties’ plight, which they
caused themselves, they fail to explain how a modification of
that clause, allowing a vote without unanimity, is even possible.
The defendants argue that Article 10.1 conflicts with
Article 4.3. That clause states that “the Class A Members are
authorized to appoint one or more officers from time to time.
The officers shall hold office until their successors are chosen
and qualified by Class A Members. Subject to any employment
agreement entered into between the officer and the Company, an
officer shall serve at the pleasure of the Class A Members. The
current officers of the Company are listed on Exhibit B” (id).
Exhibit B lists the managing members as Bellis, Lengyel and
Kinney and Lengyel as the operating manager. The defendants
argue that clause conflicts with 10.1 because 4.3 permits the
Class A members to remove any officer. Although 4.3 does not
state how many Class A members may remove an officer (a majority
or unanimity) surely unanimity is not required. The removal or
appointment of officers is not a matter that modifies or amends
the agreement (Article 10.1) for which a unanimous decision is
required. Thus, a majority of the Class A members had the right
to remove the plaintiff as an officer. Further, pursuant to
Article 4.1 the defendants had the right to remove the plaintiff

as an employee. Thus, 4.3 does not conflict with 10.1 but rather

1@ of &3



e

(FELED: KENGS . oY INDEX NO. 512764/2021
NYSCEF DOC. NO. 68 RECEIVED NYSCEF: 09/0%/2021

it deals with other eventualities. The plaintiff argues that
although 4.1 and 6.1 deal with day to day activities they do not
“include something as extraordinary as the removal of a manager”
which must be unanimous (Memorandum of Law in Opposition, page
8). While the scope of day to day activities is not defined, it
is anything that does not amend the operating agreement as
outlined in 10.1. Thus, day to day activities are not routine or
“extraordinary” but rather include anything that does not
actually amend the operating agreement. Since a change of
ownership necessarily amends the operating agreement it is not a
day to day activity and requires a unanimous vote. Thus, there
is no way that changes in day to day activities, even if it
changes the plaintiff’s status as a manager or officer or
employee can be said to change or amend the operating agreement.
The motion seeking to reargue is granted to reflect the
allowances noted that the injunction cannot cover the plaintiff’s
status as an officer or employee. However, there is no basis to
disturb the prior decision and the injunction that was issued
concerning the plaintiff’s ownership interests. There has been
no basis presented that would demand a change of that
determination. Therefore, the motion seeking to reargue the
imposition of an injunction is granted to all aspects of the
plaintiff’s connection with the company other than ownership.

Upon reargument any injunction in this regard is hereby vacated.
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The injunction regarding the plaintiff’s ownership interests

remains.
So ordered.
ENTER:
7
)L
DATED: August 25, 2021 //
Brooklyn N.Y. Hen. Leon Ruchelsman
Jsc
6
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

PETER LENGYEL-FUSHIMI,

Plaintiff, Index No.: 512764/2021

—against- AFFIRMATION OF SERVICE

ANTHONY BELLIS, ZACHARY KINNEY,
and KINGS COUNTY BREWERS
COLLECTIVE, LLC,

Defendants.

Alexander Sakin, Esg., an attorney duly admitted to practice before the Courts of this
State, hereby affirms the truth of the following subject to the penalties for perjury pursuant to
CPLR § 2106:

1. | am attorney for Plaintiff.

2. On September 7, 2021, | served the within Notice of Appeal, Informational
Statement, and copy of the Decision and Order dated August 25, 2021 (together with Notice of
Entry thereof), by electronic filing in accordance with the requirements of NYSCEF, on Kevin S.
O’Donoghue, Esq., counsel for Defendants.

Dated: New York, NY
September 7, 2021

A

Alexander Sakin

1
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