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Preliminary Statement and Summary of Argument 

 

 

 

 This reply brief is submitted in further support of the 

cross-appeal filed by defendants-respondents-appellants 

Robert I. Cantor and Robert I. Cantor PLLC (“Cantor”), which 

seeks to reverse, in part, the lower court’s decision entered 

August 23, 2022 (R. 6-13). By that decision, the lower court 

erroneously granted the reargument motion of plaintiff-

appellant-respondent Scott Epstein (“Epstein”) and restored 

three partnership-based causes of action against Cantor. As 

we show below the decision on reargument must be reversed 

because it cannot be reconciled with the fully integrated 

agreement that Epstein and Cantor signed.1 

 The terms of the Agreement provided Epstein with no share 

of CEM’s profits, burdened him with no obligation to bear any 

of CEM’s losses, did not require him to contribute any capital 

and gave him no management control of the Firm. We 

respectfully submit that for these reasons, the Agreement did 

                     
1 R. 243-252. The agreement, dated October 1, 1995 

(hereinafter “the Agreement”), memorialized the creation of 

the firm known as Cantor, Epstein, Bailey & Degenshein, LLP. 

In its final iteration it was known as Cantor, Epstein & 

Mazzola and is referred to hereinafter as “CEM” or “the Firm”. 
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not establish a partnership nor make Epstein an equity 

partner. In addition, the Agreement with those 

characteristics constituted documentary evidence and fully 

supported Cantor’s motion pursuant to CPLR 3211(a)(1) to 

dismiss the partnership claims against him.2 

Epstein nevertheless asserts, in his opposition to 

Cantor’s cross-appeal, that the provisions of the Agreement 

do support a finding that a partnership was created. However, 

in support of this assertion, Epstein can point only to the 

following introductory language in the Agreement: “Cantor and 

Epstein agree to form the partnership of Cantor, Epstein 

Bailey & Degenshein, LLP (“the Partnership”)” (R. 243). 

To account for the Agreement’s failure to include a 

provision for the sharing of losses, Epstein stunningly 

asserts that it “has never been the law” that a written 

partnership agreement must include a provision for sharing 

the burden of losses (Reply Brief at 14). Indeed, the initial 

2 Epstein’s amended complaint contained three partnership-

based causes of action against Cantor: breach of fiduciary 

duty, violation of the New York State Partnership Law and for 

an accounting. In its initial decision, dated December 11, 

2020, the lower court agreed that the terms of the fully 

integrated Agreement barred these claims. Thereafter, 

however, by the decision on reargument, the lower court 

reversed itself and ruled that these claims were “ill-suited 

for pre-discovery dismissal” (R. 13) and expressed 

uncertainty whether parties could create a partnership in a 

written agreement even though it did not provide for the 

sharing of profits and losses. 
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point heading in Epstein’s Reply Brief sets forth Epstein’s 

primary claim: 

“DEFENDANTS’CONTENTION THAT NEW 

YORK REQUIRES PARTIES TO A WRITTEN 

PARTNERHSIP AGREEMENT TO SHARE ANNUAL 

LOSSES CONSTITUTES A CLEAR MISSTATEMENT 

OF THE LAW” (Reply Brief at 9). 

But as we demonstrate in Point I below, the requirement 

of sharing losses to create a partnership has been the law in 

New York for the past one hundred seventy-five years and 

continues to be so now. Further, as we demonstrate in Point 

II below, there are numerous provisions in the Agreement that 

establish Cantor’s sole ownership and management of the Firm. 

Instead of confronting the terms of the Agreement, 

Epstein continuously invokes the “filed Partnership Formation 

Documents pursuant to Section 121-1500(a)” as showing that he 

was in fact responsible for partnership losses. But as we 

demonstrate in Point III below, this ignores the changes 

wrought by the amendment of §26 of the Partnership Law, 

eliminating the vicarious liability of a general partner in 

a registered limited liability partnership. Thus, the filing 

of registered limited liability partnership papers, which 

Epstein asserts as proof positive that he was responsible for 

the firm’s losses, actually protected him from such 

liability.  
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At bottom, Epstein continues fundamentally to rely on 

the contention that Congel v. Malfitano, 31 N.Y.3d 272 (2018) 

silently overruled Steinbeck v Gerosa, 4 N.Y.2d 302 (1958). 

Epstein says that because the Agreement stated an intention 

to form a partnership, and thereafter Cantor filed the 

Partnership Formation Documents, this was enough:  

“As consenting adults, individuals 

are free to make ‘any arrangement they 

wish’, and the State of New York has no 

interest to suggest otherwise. Congel, 31 

N.Y.3d at 288 (further discussed infra” 

(Reply Brief at 13) 

 

But this purported policy argument completely misstates 

what Congel was about. In Congel, the issue was not whether 

a partnership had been formed by the provisions of an 

agreement. Both parties agreed that a partnership already had 

been formed. Rather, the issue was whether, as between 

acknowledged partners, a default provision in the Partnership 

Law prevailed over a contrary provision in their partnership 

agreement. The Court of Appeals ruled that the provision in 

the partnership agreement prevailed.  

There is no conflict between the right of parties, 

affirmed in Congel, to make and be bound by their agreement, 

and the requirement that an agreement, to form a partnership, 

must include sharing of profits and losses, as affirmed in 
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Steinbeck. As the lower court recognized (R.11) “the very 

issue” in this case is whether a partnership was formed. 

Point I 

A MUTUAL PROMISE TO SHARE IN THE PROFITS OF 

THE BUSINESS AND SUBMIT TO THE BURDEN OF MAKING 

GOOD THE LOSSES HAS BEEN AN INDISPENSIBLE 

ESSENTIAL OF A CONTRACT OF PARTNERSHIP 

IN NEW YORK SINCE 1851 

The New York Court of Appeals stated the rule in 1851: 

“to constitute persons partners as 

between themselves, . . . each party by 

the agreement must participate in some 

way in the losses as well as the profits; 

and agreement to divide the gross 

earnings as in this case, does not 

constitute the parties to it partners.” 

Pattison v. Blanchard, 5 N.Y. 186, 191 (1851). 

This rule was reaffirmed in Reynolds v Searle, 186 A.D. 

202, 203 (4th Dept 1919): 

“An indispensable essential of a 

contract of copartnership, either under 

the common-law rule or the statute, is a 

mutual promise of undertaking of the 

parties to share in the profits of the 

business, and submit to the burden of 

making good the losses.” 

It was affirmed again by the Court of Appeals in 

Steinbeck v Gerosa, 4 N.Y.2d 302, 317 (1958): 

“An indispensable essential of a 

contract of partnership or joint venture, 

both under common law and statutory law, 

is a mutual promise or undertaking of the 
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parties to share in the profits of the 

business and submit to the burden of 

making good the losses.”  

 

Indeed, the cases holding that an agreement to share 

losses is an essential element of partnership are too numerous 

to count. See, e.g., Schnur v Marin, 285 AD2d 639, 640 (2d 

Dept. 2001) (“the sharing of profits and losses . . . is an 

indispensable element of any joint venture agreement, oral or 

written . . .”). See also, Grand Pacific Fin. Corp. v. 97-

111 Hale LLC, 123 A.D.3d 764 (2d Dept. 2014); Hammond v. 

Smith, 151 A.D.3d 1896,1899 (4th Dept. 2017); Prince v. 

O’Brien, 256 A.D.2d 208, 212 (1st Dept. 1998); Chanler v 

Roberts, 200 A.D.2d 489,491 (1st Dept. 1994). 

Epstein’s assertion that “such has never been the law” 

(Reply brief at 14) is “supported” in his brief by two 

deceptive case citations.  In his description of Silverman v. 

Kaplan, 150 A.D.2d 673 (2d Dept. 1989), Epstein omitted the 

important facts that the plaintiff made a capital 

contribution of $40,000 and accepted responsibility for 50% 

of the expenses. Similarly, Epstein falsely claims that he, 

like the plaintiff in Vincent v. MacBeth, 211 A.D. 110 (2d 

Dept. 1924), was to receive a share of CEM’s profits (Reply 

brief at 15). But in the Agreement, Epstein received a share 

of the gross income, not profits, and he received that share 
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of gross income whether or not there were profits or losses 

(R. 39).  

Epstein also claims that the requirement of sharing 

profits and losses only applies if there is no written 

agreement. See Reply Brief at 9, 11, 13 and 45. But as this 

Court has said, “the sharing of profits and losses...is an 

indispensable element of any joint venture agreement, oral or 

written” Schnur v Marin, 285 AD2d 639, 640 (2d Dept 2001) 

(emphasis supplied). 

Epstein dismisses Grand Pacific Fin. Corp. v 97-111 Hale 

LLC, and Steinbeck v. Gerosa because the agreements in those 

cases were not labeled “partnership agreements”, even though 

the court in each case undertook an analysis of the 

requirements of partnership formation to determine the 

outcome. But according to Epstein, these and other similar 

cases we have cited are merely written non-partnership 

agreements, which the plaintiffs claimed were disguised 

partnership agreements (see e.g., Reply Brief at 11,13,14, 

20), and should be totally disregarded by the Court.  

Epstein’s position is that a written partnership 

agreement controls by virtue of what it says it is, 

notwithstanding the actual terms of the agreement.  In other 

words, says Epstein, don’t look beyond the label.  But calling 

something a partnership doesn’t make it one; the terms 
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control. Shine & Co. v. Natoli, 89 A.D.3d 523 (1st Dept. 

2011) (written agreement referring to plaintiff as “equity 

partner” but no sharing of profit or loss – no partnership 

formed). Reviewing the terms of the Agreement here is a 

project Epstein is desperate to avoid. 

Point II 

EVERY SUBSTANTIVE TERM OF THE AGREEMENT IS  

INCONSISTENT WITH THE FORMATION OF A PARTNERSHIP 

OR WITH EPSTEIN BEING AN EQUITY PARTNER 

A partnership is an association of two or more persons 

to carry on a business for profit as co-owners (Partnership 

Law, Section 10(1). Every economic or financial term of the 

Agreement, as well as every provision concerning management 

of the Firm, showed that Cantor and Epstein were not co-

owners. 

As already noted, Section 6.1 of the Agreement states: 

“All net profits and losses 

generated by the Partnership shall be 

allocated to Cantor except that Epstein 

will be entitled to an interest in 

certain portions of the gross income 

generated by the Partnership as set forth 

in section 6.2 hereof.” (R.245). 
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 Section 5.1 of the Agreement provides that Cantor was 

required to make all capital contributions to the Firm and 

that Epstein was not required to make any: 

“the initial capital of the 

Partnership shall consist of the total 

cash and property now contributed to the 

Partnership by the respective partners as 

set forth on Exhibit A annexed hereto.  

Cantor shall contribute such initial and 

additional capital as he deems necessary 

to properly service the Partnership’s 

clients in accordance with the terms of 

this Agreement.” (R.244).   

 

 Exhibit A attached to the Agreement, headed CAPITAL 

CONTRIBUTIONS, recorded that Cantor’s capital contribution 

was 100% and Epstein’s capital contribution was 0% (R.252).   

 In Section 5.2 of the Agreement, Epstein promised to 

“use his best efforts to bring to the Partnership 

Chubb/Federal Insurance Company and its insureds” (R. 244), 

but he made no provision for the treatment of this referral 

of cases as a capital contribution. It is too late for Epstein 

to claim otherwise.    

 Section 7.2 of the Agreement gave Epstein the option to 

become a full and equal partner in the Firm, upon service of 

notice of intention to do so, withdrawal from his personal 

injury firm and payment to Cantor of 50% of Cantor’s initial 

and subsequent capital contributions. Epstein will concede 

that he performed none of these three conditions. More to the 
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point, this requirement to pay Cantor half of what Cantor had 

contributed necessarily meant that Epstein was starting from 

zero capital contribution, and was not increasing his capital 

stake from some smaller percentage to fifty percent.3 

 Additionally, there were several sections in the 

Agreement that demonstrated Cantor had full management 

control of the Firm: 

 Section 7.1(a) provides that Cantor has full decision-

making authority and control over the firm’s practice 

and clients, and shall be exclusively responsible for 

managing the firm’s business operations, such as paying 

all bills and expenses, collecting receivables, 

monitoring legal files, hiring staff and attorneys, and 

servicing the firm’s clients. R. 40. 

 Section 7.1(b) provides that Epstein had no control or 

authority over the Firm’s operations. R. 40. 

 Section 7.3 provides that only Cantor, or a person 

selected by Cantor, could sign the Firm’s checks. R. 41. 

                     
3 The attorney who drafted the Agreement submitted an 

affidavit contending that the intent was for Epstein to move 

from minority partner to full partner (R. 133-134), but the 

arithmetic defeats that claim. “It is well settled that 

“extrinsic and parol evidence is not admissible to create an 

ambiguity in a written agreement which is complete and clear 

and unambiguous upon its face.” W.W.W. Assoc. v. 

Giancontieri, 77 NY2d 157, 163 (1990). 
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 Section 7.5 provides that Cantor had sole responsibility 

for hiring and firing personnel. R. 42. 

 Section 10 provides that the addition of a new partner 

in the firm required only Cantor’s consent. R. 44. 

 

 

Point III 

 

 

REGISTRATION OF THE FIRM AS A LIMITED LIABILITY 

PARTNERSHIP DID NOT SUBJECT EPSTEIN TO LIABILITY  

FOR FIRM LOSSES; THE REGISTRATION PROTECTED HIM 

FROM LIABILITY FOR SUCH LOSSES 

 

 

In his Reply Brief, Epstein makes thirteen separate 

references to Cantor having filed “Partnership Formation 

Documents, registering the Firm as a Limited Liability 

Partnership.”4 Epstein presents this filing as conclusive 

evidence that he was a partner and, as such, was responsible 

for losses incurred by the Firm. In an effort to support this 

position, Epstein offers (Reply Brief at 24) a quotation from 

the decision of the Court of Appeals in Ederer v. Gursky, 9 

N.Y.3d 514 (2007), which (according to Epstein) sets forth 

the current state of the law. This assertion is nothing short 

of fraudulent.  

As shown below, the passage quoted by Epstein (and 

italicized here for clarity) stated the law as it existed 

                     
4 Reply Brief at 1,7,8,13,22,23,29,37,39,40,44 
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before the New York Legislature created Limited Liability 

Partnerships: 

“Partnership Law § 26, as originally 

enacted, and its prototype, section 15 of 

the UPA, have always been understood to 

mean what they plainly say: general 

partners are jointly and severally liable 

to nonpartner creditors for all wrongful 

acts and breaches of trust committed by 

their partners in carrying out the 

partnership's business, and jointly 

liable for all other debts to third 

parties. This proposition follows 

naturally from the very nature of a 

partnership, which is based on the law of 

principal and agent.  

 

*     *     * 

 

In New York, the Legislature enacted 

limited liability partnership 

legislation as a rider to the New York 

Limited Liability Company Law ... This 

legislation eliminated the vicarious 

liability of a general partner in a 

registered limited liability partnership 

by amending section 26 of the Partnership 

Law, . . . ” 

 

Ederer v Gursky, 9 N.Y.3d 514, 522-523 (2007) (emphasis 

supplied). 

The filing of the Partnership Formation Documents, far 

from imposing liability on Epstein for losses incurred by the 

Firm, shielded him from any such liability and left Cantor 

solely responsible for all firm losses, as set forth in 

Section 6.1 of the Agreement. 
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Point IV 

 

EPSTEIN’S 20 PAGES ABOUT EXTRINSIC  

EVIDENCE ARE INADMISSIBLE AND IRRELEVANT 

 

 

Epstein ignores the fact that the Agreement is fully 

integrated and “represent[s] the complete agreement of the 

parties, who expressly disclaim reliance upon any oral or 

other written representations, warranties or statements not 

mentioned herein.” (R. 250). Even though extrinsic evidence 

cannot be offered to alter, vary or contradict the clear and 

unambiguous terms of an integrated agreement,5  Epstein 

recites, again, over more than twenty pages, the extrinsic 

evidence that he asserts supports his claim that the Agreement 

created a partnership.  

 

The CEM Lease 

 

 

 Epstein did not negotiate the CEM lease. He negotiated 

a lease with the landlord on behalf of an entity known as 

JJMRS Ltd., which rented the space occupied by Epstein’s other 

firm Antin, Ehrlich & Epstein (“AEE”) and by CEM (R.148-197). 

CEM’s lease was with JJMRS, Ltd., and was not negotiated by 

                     
5 See, e.g., A.H.A. General Const., Inc. v. New York City 

Housing Authority, 92 N.Y.2d 20, 32 (1998). 
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Epstein.   Epstein also did not guarantee CEM’s lease.  He 

guaranteed the lease of JJMRS with the landlord, as did Cantor 

and all the principals of AEE (R.191-197).   

 

Tax Returns 

 

 

 CEM's tax returns from 2013 (R.155), 2014 (R.176), 2015 

(R.196) and 2016 (R.39) showed on schedule B-1 that Cantor 

owned 100% of the profit, loss and capital of CEM.  The K-1s 

issued to Cantor for those years showed that Cantor owned 

100% of the capital and that 100% of the profits and losses 

were allocated to him (R. 156, 177, 197, 40). All of these 

returns and K-1s are entirely consistent with the Agreement. 

On each K-1 issued to Epstein, his capital account balance 

was zero at the beginning of each year and zero at the end of 

each year (R.490, 640, 661, 681). 

 

Statements of intent by Epstein, Isaac and Bailey 

 

 

 Because the Agreement that Epstein signed is fully 

integrated, statements by Epstein himself, by the scrivener 

Isaac and former non-equity partner Bailey concerning the 

“true intent” of the parties are inadmissible and irrelevant.  

The true intent of the parties is shown by the terms of the 

Agreement they signed.  
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Control of CEM 

 

 

 Epstein’s efforts to show that he had some degree of 

control over the Firm are belied by the terms of the Agreement 

itself, which characterized its provisions as giving 

“exclusive control to Cantor to make decisions affecting and 

concerning” the firm (R. 247). 

 

Use of the terms “partner” or “partnership” 

 

 

 Epstein repeats the argument that the Agreement uses the 

word partner or partnership 129 times, and therefore CEM must 

be a partnership.  But calling something a partnership doesn’t 

make it one.  Kyle v Ford, 184 A.D.2d 1036 (4th Dept. 1992) 

(“calling an organization a partnership does not make it 

one”); Brodsky v. Stadlen, 138 A.D.2d 662 (2d Dept. 1988) 

(same); see also Fasolo v. Scarafile, 120 A.D.3d 929, 931 (4th 

Dept. 2014).  Notwithstanding the many mentions of the words 

partner and partnership and the many repetitions of this 

argument by Epstein, the plain terms of the fully integrated 

Agreement made Cantor responsible for all capital 

contributions and allocated to him all profits and losses.    
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Holding Epstein out as partner 

 

 

Epstein points out that CEM held Epstein out as a partner 

to clients and the public in CEM’s marketing materials.  In 

particular, among other things, CEM: (i) listed Epstein as a 

partner in its Martindale profiles; (ii) listed Epstein as a 

Founding Partner on the CEM website; (iii) listed Epstein as 

a partner in its promotional materials and mailings, 

including but not limited to ‘pitch’ letters to insurance 

carriers and potential clients; and (iv) billed Epstein to 

clients as a partner for the legal work he performed for CEM. 

 Here it is important to differentiate between the 

relationship between Cantor and Epstein on the one hand, and 

the relationship between CEM and the world on the other. Based 

on representations made by CEM to the public, partnership by 

estoppel could apply.  See New York Partnership Law §27(1), 

which provides in pertinent part as follows: 

 “When a person, by words spoken or 

written . . . represents himself, or 

consents to another representing him to 

anyone, as a partner in an existing 

partnership or with one or more persons 

not actual partners, he is liable to any 

such person to whom such representation 

has been made, who has, on the faith of 

such representations given credit to the 

actual or apparent partnership . . .”  
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Under New York law, application of the partnership by 

estoppel doctrine forecloses the party who has represented 

himself as a partner from denying the existence of a 

partnership for the purpose of avoiding the partnership’s 

liability to an injured third party.  See, for example, JLG 

Architectural Products, LLC v. WDF, Inc., 87 A.D.3d 681, 682 

(2d Dept. 2011).   

Partnership by estoppel under New York Partnership law 

does not apply to the relationship between Cantor and Epstein.  

The nature of their relationship inter se must be determined 

on the basis of the terms of their written Agreement as 

relating to the essential elements of partnership, i.e., 

shared control, contribution of capital, and sharing of 

profits and of losses.  

 In Mazur v. Greenberg, Cantor & Reiss, 110 A.D.2d 605 

(1st Dept. 1985), aff’d., 66 N.Y.2d 927 (1985), the plaintiff 

was permitted to call himself a partner, and was listed on 

the letterhead, in Martindale Hubbell and in the firm’s tax 

return as a partner. But he had no interest in the firm’s 

capital account and no responsibility for losses. The 

Appellate Division applied the accepted criteria (sharing in 

profits and losses, exercising joint control over the 

business, making capital investment and possessing an 

ownership interest in the partnership) and determined that he 



18 

 

was not a partner, even though he was held out to the world 

as such.  

 

Epstein’s power to reject a buyout as showing 

equity stake                                  

 

 

As recounted by Epstein (Reply brief at 27), in 2016 

there was an offer to purchase CEM in return for payments to 

Cantor and Epstein in the amount of $1,750,000, but Epstein 

rejected this offer (R.65).  Epstein argues that because he 

had the power to veto this transaction, he must have had an 

equity stake and ownership control, and thus was a general 

equity partner in the firm.   

 In fact, however, Epstein’s leverage derived from his 

contractual right under the CEM Agreement to receive a 

percentage of the gross income of the firm, whether the firm 

had profits or not. In an agreement with Cantor and Epstein 

dated January 1, 2013 (R. 389-390), the attorneys who 

subsequently made the 2016 offer to purchase CEM had agreed 

that if they purchased Cantor’s interest in CEM, they were 

bound to continue paying Epstein his percentage of CEM’s gross 

income. Because of the 2013 agreement, they had to continue 

to make these payments to Epstein, unless he could be bought 

out. Thus, Epstein was to receive consideration in the 

proposed 2016 transaction, not because he had equity in the 
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Firm but in order to free the purchasers of CEM from the 

obligation to go on paying Epstein a percentage of the gross 

income. Cantor’s so-called admission hardly proves that 

Epstein had an equity stake in CEM, when the clear terms of 

the fully integrated Agreement show that he had none.  

 

 

CONCLUSION 

 

 

 For the above-stated reasons, as well as those set forth 

in our main brief, defendants-respondents-appellants Robert 

I. Cantor and Robert I. Cantor, PLLC pray that the decision 

of the lower court on reargument, reinstating the partnership 

claims, be reversed and that the original decision of the 

lower court dismissing the partnership claims be reinstated.  

 

 

Dated: New York, New York 

  January 17, 2025 

 

 

 

      

      Jethro M. Eisenstein 

     Profeta & Eisenstein 

     Attorneys for Defendants- 

      Respondents-Appellants 

     515 West End Avenue 

     Suite 1A 

     New York, New York 10024 

     (212) 577-6500 
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v. 
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90 
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Decided June 11, 1998 

CITE TITLE AS: A.H.A. Gen. Constr. v 
New York City Hous. Auth. 

SUMMARY 

Appeal, by permission of the Appellate 
Division of the Supreme Court in the First 
Judicial Department, from an order of that 
court, entered July 31, 1997, which 
modified, on the law, an order of the 
Supreme Court (Ira Gammerman, J.), 
entered in New York County, granting a 
motion by appellant for summary judgment 
dismissing the complaint, and denying a 
cross motion by respondent for a declaration 
that the work performed was extra work and 
for an inquest to determine the amount due 
for that work. The modification consisted of 
denying the motion by appellant for 

summary judgment, and remanding the 
matter for further proceedings. The 
following question was certified by the 
Appellate Division: “Was the order of this 
Court, which modified the order of the 
Supreme Court, properly made?” 
  
A.H.A. Gen. Constr. v New York City 
Hous. Auth., 241 AD2d 428, reversed. 
  

HEADNOTES 

 
 
Contracts 
Construction Contracts 

Notice and Reporting Requirements for 
Extra Work Payment 

 

(1) The articles of two construction contracts 
between respondent contractor and appellant 
New York City Housing Authority, which 
contain requirements that respondent timely 
submit notices of claim and relevant 
documentation to reserve its right to receive 
payment for any extra work, are conditions 
precedent to suit or recovery, not 
exculpatory clauses intended to immunize a 
party from liability for its own misconduct. 
Those articles require the contractor to 
promptly notice and document its claims 
made under the provisions of the contract 
governing the substantive rights and 
liabilities of the parties. They are not 
intended to absolve or exculpate the 
Housing Authority from liability, nor do 
they provide any rule of substantive contract 
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liability. Accordingly, in an action by 
respondent contractor to recover damages 
for extra work under the contracts wherein 
respondent contends that appellant 
committed misconduct in its performance of 
the contracts, entitling it to recover despite 
its own noncompliance with the notice and 
reporting requirements in the contracts, the 
relevant inquiry is not simply one of the 
appellant’s bad faith or negligence in the 
performance of the contract but additionally 
whether the alleged misconduct prevented or 
hindered respondent’s compliance with the 
notice and reporting requirements. 
  

 
 
Contracts 
Construction Contracts 

Notice and Reporting Requirements for 
Extra Work Payment--Summary Judgment 

 

(2) In an action arising out of two 
construction contracts between respondent 
contractor and appellant New York City 
Housing Authority, which *21 contain 
conditions precedent that respondent timely 
submit notices of claim and relevant 
documentation to reserve its right to receive 
payment for any extra work, appellant is 
entitled to summary judgment dismissing 
claims by respondent contractor that it is 
entitled to recover damages for extra work 
based on appellant’s misconduct in the 
performance of the contracts despite 
respondent’s own noncompliance with the 
notice and reporting requirements in the 
contracts, inasmuch as respondent failed to 

proffer proof that appellant’s rescission of 
two change orders or its purported inclusion 
of drawings not originally in the contract in 
any way frustrated respondent’s compliance 
with the contracts’ notice and reporting 
requirements. Moreover, respondent’s claim 
that there is a triable issue as to whether 
appellant waived respondent’s compliance 
based on past practice between the parties 
must be rejected as a matter of law. An 
alleged prior practice with respect to other 
agreements cannot override specific legal 
obligations undertaken by parties in later 
contracts. Nor can extrinsic evidence be 
introduced to alter, vary or contradict the 
clear and unambiguous terms of an 
integrated agreement. 
  

TOTAL CLIENT SERVICE LIBRARY 
REFERENCES 

Am Jur 2d, Building and Construction 
Contracts, §§ 19-28; Summary Judgment, § 
5. 

NY Jur 2d, Contracts, § 293; Summary 
Judgment and Pretrial Motions to Dismiss, § 
8. 

ANNOTATION REFERENCES 

See ALR Index under Building and 
Construction Contracts and Work; Summary 
Judgment. 
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Jeffrey Schanback, New York City, Henry 
Schoenfeld, Nancy M. Harnett and James R. 
Adolf for appellant. 
I. The contractual notice and reporting 
provisions with which A.H.A. General failed 
to comply are enforceable. (Westinghouse 
Elec. Corp. v New York City Tr. Auth., 82 
NY2d 47; Equitable Lbr. Corp. v IPA Land 
Dev. Corp., 38 NY2d 516; MRW Constr. 
Co. v City of New York, 223 AD2d 473, 88 
NY2d 803; Orlando Contr. Corp. v City of 
New York, 222 AD2d 244; Buckley & Co. v 
City of New York, 121 AD2d 933, 69 NY2d 
742.) II. Bad faith does not nullify 
contractual notice and reporting provisions. 
(Corinno Civetta Constr. Corp. v City of 
New York, 67 NY2d 297; Kalisch-Jarcho, 
Inc. v City of New York, 58 NY2d 377; 
Oppenheimer & Co. v Oppenheim, Appel, 
Dixon & Co., 86 NY2d 685; Merritt Hill 
Vineyards v Windy Hgts. Vineyard, 61 
NY2d 106; David Fanarof, Inc. v Dember 
Constr. Corp., 195 AD2d 346; 
Lasker-Goldman Corp. v City of New York, 
221 AD2d 153, 87 NY2d 1055; *22 
American Std. v New York City Tr. Auth., 
167 AD2d 494,78 NY2d 860; De Foe Corp. 
v City of New York, 95 AD2d 793; 
Westinghouse Elec. Corp. v New York City 
Tr. Auth., 735 F Supp 1205; Naclerio Contr. 
Co. v Environmental Protection Admin., 113 
AD2d 707, 66 NY2d 915.) III. The court 
below incorrectly relied on A.H.A.’s 
allegations of past practice to find an issue 
of bad faith. (Lansing Research Corp. v 
Sybron Corp., 142 AD2d 816; Martini v 
Asmann, 146 AD2d 571; Mayer v 
McBrunigan Constr. Corp., 123 AD2d 606; 
Matter of Beiny, 132 AD2d 190, 71 NY2d 
994.) 
Scotto, Georgoulis, Dockery & Scotto, New 
York City (Chris Georgoulis and Michael 

McDermott of counsel), for respondent. 
I. The order of the court below is not 
reviewable by this Court. (Patrician Plastic 
Corp. v Bernadel Realty Corp., 25 NY2d 
599; Mohonk Realty Corp. v Wise Shoe 
Stores, 286 NY 476.) II. This Court’s review 
is limited to issues of law. (Patrolmen’s 
Benevolent Assn. v City of New York, 27 
NY2d 410; Matter of Suffolk County Dept. 
of Social Servs. [Michael V.] v James M., 83 
NY2d 178; Sommer v Federal Signal Corp., 
79 NY2d 540; Barclay’s Ice Cream Co. v 
Local No. 757, 41 NY2d 269; Home & City 
Sav. Bank v Rose Assocs. I, 175 AD2d 386.) 
III. Respondent’s wrongful actions rendered 
the exculpatory notice and reporting 
provisions unenforceable. (Corinno Civetta 
Constr. Corp. v City of New York, 67 NY2d 
297; Kalisch-Jarcho, Inc. v City of New 
York, 58 NY2d 377; Gross v Sweet, 49 
NY2d 102; Ciofalo v Vic Tanney Gyms, 10 
NY2d 294; Novak & Co. v New York City 
Hous. Auth., 125 Misc 2d 647, 108 AD2d 
612, 67 NY2d 1027, 69 NY2d 707, 72 
NY2d 1002; I.C.C. Metals v Municipal 
Warehouse Co., 50 NY2d 657; Public 
Constructors v State of New York, 55 AD2d 
368; Dalton v Educational Testing Serv., 87 
NY2d 384; MRW Constr. Co. v City of New 
York, 223 AD2d 473, 88 NY2d 803; 
Orlando Contr. Corp. v City of New York, 
222 AD2d 244.) IV. Respondent excused 
and/or waived compliance with the notice 
and reporting provisions. (Oppenheimer & 
Co. v Oppenheim, Appel, Dixon & Co., 86 
NY2d 685; Kooleraire Serv. & Installation 
Corp. v Board of Educ., 28 NY2d 101; 
Rachmani Corp. v 9 E. 96th St. Apt. Corp., 
211 AD2d 262; David Fanarof, Inc. v 
Dember Constr. Corp., 195 AD2d 346; 
Cauff, Lippman & Co. v Apogee Fin. Group, 
807 F Supp 1007; Black v MTV Networks, 
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172 AD2d 8, 79 NY2d 915, 80 NY2d 757; 
American Assur. Underwriters Group v 
MetLife Gen. Ins. Agency, 154 AD2d 206; 
Miller v Benjamin, 142 NY 613; 
Clark-Fitzpatrick, Inc. v Long Is. R. R. Co., 
70 NY2d 382.) V. Compliance with the 
contract’s notice and reporting provisions 
was excused on account of impossibility. 
(Dal Constr. Corp. v City *23 of New York, 
108 AD2d 892; De Foe Corp. v City of New 
York, 95 AD2d 793, 66 NY2d 759.) VI. The 
contract’s notice and reporting provisions do 
not bar A.H.A.’s claims for work performed 
pursuant to a unit pricing scheme even 
absent an issue as to respondent’s bad faith, 
intentional wrongdoing, and/or gross 
negligence. (Sullivan v President & Trustees 
of Vil. of Sing Sing, 122 NY 389; Waltech 
Constr. Corp. v Thompson, 237 AD2d 716; 
Depot Constr. Corp. v State of New York, 19 
NY2d 109.) VII. Respondent’s arguments 
distort public policy. (Novak & Co. v New 
York City Hous. Auth., 125 Misc 2d 647; 
Matter of New York State Ch., Inc., 
Associated Gen. Contrs. v New York State 
Thruway Auth., 88 NY2d 56.) VIII. The 
court below properly considered the papers 
submitted in support of A.H.A.’s motion to 
renew. (Stock v Ostrander, 233 AD2d 816; 
Firedoor Corp. v Reliance Elec. Co., 56 
AD2d 523.) 
Michael D. Hess, Corporation Counsel of 
New York City (George Gutwirth and 
Francis F. Caputo of counsel), for City of 
New York, amicus curiae. 
Articles 27 and 28 of standard city 
construction contracts provide strict notice 
and reporting requirements for claims and 
costs thereof and are not exculpatory clauses 
providing substantive conditions governing 
contractual liability. (Metropolitan Life Ins. 
Co. v Noble Lowndes Intl., 84 NY2d 430; 

Kalisch-Jarcho, Inc. v City of New York, 58 
NY2d 377; Corinno Civetta Constr. Corp. v 
City of New York, 67 NY2d 297; Sommer v 
Federal Signal Corp., 79 NY2d 540; 
Oppenheimer & Co. v Oppenheim, Appel, 
Dixon & Co., 86 NY2d 685; 
Lasker-Goldman Corp. v City of New York, 
221 AD2d 153; American Std. v New York 
City Tr. Auth., 167 AD2d 494; United States 
v Merritt Meridian Constr. Corp., 95 F3d 
153.) 
 

 

OPINION OF THE COURT 

Chief Judge Kaye. 

This appeal centers on the notice and 
reporting requirements contained in two 
construction agreements between respondent 
(A.H.A. General Contracting, Inc.) and 
appellant (New York City Housing 
Authority). Seeking damages for extra work, 
respondent contends that the Housing 
Authority committed misconduct in its 
performance of the contracts, entitling 
respondent to recover despite its own 
noncompliance with the notice and reporting 
requirements. We conclude that because 
there is no showing that appellant’s alleged 
misconduct in any way prevented or 
hindered respondent’s compliance with 
those *24 contract requirements, appellant’s 
summary judgment motion dismissing the 
complaint should be granted. 
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In July 1990, the Housing Authority--a 
public benefit corporation that builds, 
operates and maintains housing for 
low-income individuals throughout New 
York City--publicly bid two Bronx 
construction contracts, one related to the 
rehabilitation of three buildings and the 
creation of park areas on Jennings Street 
(the Jennings contract) and the second to 
rehabilitation work on three buildings on 
Hoe Avenue (the Hoe contract). On October 
5, 1990, the Housing Authority awarded 
respondent the Jennings contract for the 
price of $2,316,000 and the Hoe contract for 
the price of $2,410,000. 
  
The Jennings and Hoe agreements include 
identical provisions regarding “extra work” 
(i.e., work other than that required by the 
contract at the time of its execution). Article 
25 enables the Authority to order extra work 
and requires the contractor to perform it. 
When extra work is ordered, a change order 
detailing the nature of the job and providing 
a price increase for the labor is signed to 
compensate the contractor. As Article 25 
states: 
  
“Article 25. Extra Work. This Contract may 
be modified or changed by the Housing 
Authority from time to time, in a manner not 
materially affecting the substance thereof or 
increasing the price to be paid by more than 
ten (10%) percent of the contract price in 
order to carry out and complete more fully 
and perfectly the Work herein agreed to be 
done and performed. An order for Extra 
Work, shall designate the method of 
payment therefore, and shall be valid only if 
issued in writing and signed by the Housing 
Authority. Work so ordered must be 
performed by the Contractor.” 

  
The two agreements also contain notice and 
reporting requirements--i.e., requirements 
that respondent timely submit notices of 
claim and relevant documentation to reserve 
its right to receive payment for any extra 
work. These requirements enable the 
Authority to verify whether allegedly extra 
work is in fact beyond the scope of the 
contract, as well as the time, labor, material 
and cost involved. Article 27 sets forth the 
procedures to be followed in the event the 
parties disagree over whether certain work is 
within or beyond the scope of the original 
contract:*25 
  
“Article 27. Disputed Work. .... [I]f the 
Housing Authority determines that the Work 
in question is Contract Work and not Extra 
Work, or that the determination or order 
complained of is proper, he will direct the 
Contractor to proceed, and the Contractor 
must promptly comply. However, in order to 
reserve his right to claim compensation for 
such Work or damages resulting from such 
compliance, the Contractor must, within five 
(5) days after receiving notice of the 
Housing Authority’s determination and 
direction, notify the Commissioner in 
writing that the work is being performed, or 
that the determination and direction is being 
complied with, under protest. ... 
  
“If the Contractor shall claim to be 
sustaining damages by reason of any act or 
omission of the Housing Authority or the 
City or its agents, he shall within five (5) 
days after such act or omissions occur, 
notify the Housing Authority in writing, and 
within thirty (30) days thereafter, or within 
such additional time in excess of thirty (30) 
days as may be granted by the Housing 
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Authority upon written request therefor, 
submit to the Housing Authority verified 
detailed statements of the damages sustained 
together with documentary evidence of such 
damages. Upon failure of the Contractor to 
fully comply with the foregoing provisions, 
such claims shall be deemed waived and no 
right to recover on such claims shall exist.” 
  
Relatedly, Article 28 mandates that 
respondent furnish the Authority with daily 
written statements documenting the disputed 
work, as follows: 
  
“Article 28. Performance of Extra or 
Disputed Work. While the Contractor or his 
Subcontractor is performing Extra Work 
ordered by the Housing Authority under 
Article 25 hereof (unless payment therefore 
is to be made by a lump sum or at unit prices 
previously agreed upon) or is performing 
disputed Work or complying with a 
determination or order under protest in 
accordance with Article 27 hereof, in each 
such case the Contractor shall furnish the 
Housing Authority daily with three copies of 
written statements signed by the 
Contractor’s representatives at the site 
showing:*26 
  
“(1) the name and number of each workman 
employed on such Work or engaged in 
complying with such determination or order, 
the number of hours employed thereon, and 
the character of work each is doing; and 
  
“(2) the nature and quantity of any materials, 
plant and equipment furnished or used in 
connection with the performance of such 
Work or compliance with such 
determination or order, and from whom 
purchased or rented. ... 

  
“Failure to comply strictly with these 
requirements shall constitute a waiver of any 
claim for extra compensation or damages on 
account of the performance of such Work or 
compliance with such determination or 
order.” 
  
Article 51 underscores the importance of the 
notice and reporting provisions. It precludes 
the contractor from asserting any cause of 
action against the Housing Authority 
without first “strictly” adhering to those 
provisions: 
  
“Article 51. Claims and Actions Thereon. 
No claim against the City or the Housing 
Authority for damages for breach of contract 
or compensation for Extra work shall be 
made or asserted in any action or proceeding 
at law, or in equity, unless the Contractor 
shall have strictly complied with all the 
requirements relating to the giving of notice 
and of information with respect to such 
claims all as hereinbefore provided.” 
  
Further, the parties agreed in Article 31 that 
no estoppel would operate against the 
Housing Authority: 
  
“Article 31. No Estoppel. Neither the 
Housing Authority, the City nor any 
department, officer, agent or employees 
thereof, shall be bound, precluded or 
estopped by any determination, decision, 
approval, order, letter, payment or certificate 
made or given under or in connection with 
this Contract by the City, the Commissioner, 
the Housing Authority, or any officer, agent 
or employee of the City or Housing 
Authority, either before or after the final 
completion and acceptance of the Work and 
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payment therefor: (1) from showing the true 
and correct classification, amount, quality or 
character of *27 the Work actually done; or 
that any such termination, decision, order, 
letter, payment or certificate was untrue, 
incorrect or improperly made in any 
particular matter, or that the Work or any 
part thereof does not in fact conform to the 
requirements of this Contract; or (2) from 
demanding and recovering from the 
Contractor any overpayments made to him, 
or such damages as it may sustain by reason 
of his failure to perform each and every part 
of this Contract in strict accordance with its 
terms; or (3) both (1) and (2) hereto.” 
  
Finally, Article 64 of the Agreements is a 
merger clause: 
  
“Article 64. Entire Agreement. This written 
agreement contains all the terms and 
conditions agreed upon by the parties hereto, 
and no other agreement, oral or otherwise, 
regarding the subject matter of this 
agreement shall be deemed to exist or to 
bind any of the parties hereto, or to vary any 
of the terms contained herein.” 
  
Two months after the award, construction 
began. According to respondent, during the 
course of the projects (as was the case on 
their previous projects), the Housing 
Authority would direct respondent to 
perform extra work, the parties would 
negotiate a price, and the work would then 
be done with the expectation that a change 
order would be issued at the agreed-upon 
price. Some time later, claims respondent, 
the Authority would issue a change order in 
conformity with the parties’ agreement 
authorizing an increase in the contract price. 
If, however, the parties could not agree upon 

the terms of the change order, respondent 
would submit correspondence to support its 
position that the work was not required by 
the contract and warranted additional 
compensation. The correspondence would 
serve as respondent’s notice of claim and the 
claim would be resolved at a later date. 
  
The Authority has a different recollection. It 
denies respondent’s contention that, with 
respect to work that the Authority claimed 
was contract work but respondent contended 
was extra, the Authority permitted 
respondent to use correspondence as a 
substitute for the documentation required by 
the Agreements. By the express terms of the 
Agreements, argues the Authority, only 
when both parties agreed that an item of 
work was extra and when prior to the 
performance of the work the Authority 
ordered respondent in writing to perform the 
*28 work for an agreed sum, would 
respondent’s obligation to submit daily 
reports be obviated. 
  
What is undisputed, however, is that on two 
occasions, the Authority issued written 
change orders to respondent authorizing 
extra work in connection with the Jennings 
contract, but after respondent began 
performing the work the Authority rescinded 
the change order. First, on March 9, 1992, 
the Authority ordered respondent to 
fireproof all metal decks and structural steel 
at the Jennings sites as required by the 
contract. After starting the work, respondent 
submitted a cost proposal and on March 23, 
1993, the Authority forwarded an 
unexecuted change order for the proposed 
price of $2,044. Soon thereafter, the change 
order was approved by both parties. On 
August 23, 1993, the Authority advised 
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respondent that it had determined that the 
work covered by the change order was 
contract work and the change order was 
invalid. 
  
The second time, on May 11, 1992, the 
Authority directed respondent to install 
ceramic wall and quarry floor tiles in the 
public halls and vestibules of the Jennings 
buildings and notified respondent that such 
work was contract work. Following 
respondent’s commencement of the work, in 
March 1993 the Authority issued a change 
order and increased the contract price 
$13,115. Two months later, and with the 
stipulated construction tasks already 
completed, the Authority advised respondent 
that it was canceling the change order 
because the work covered by the change 
order was actually contract work. 
  
After finishing its work under the contracts, 
on October 29, 1993 respondent presented 
the Housing Authority with verified notices 
of claim for purported extra work. In its 
notice of claim for the Jennings project, 
respondent asserted that after the contract 
was signed, the Housing Authority had 
produced additional drawings--not part of 
the original package--containing extra work 
that was performed by respondent. The 
Jennings notice added that respondent had 
made the Authority aware of any additional 
work it had performed through 
correspondence at various stages of the 
project. In the end, respondent characterized 
18 tasks on the Jennings project as extra 
work for which it was allegedly entitled to 
additional compensation of $700,513.42 
(more than 30% over the contract price). 
With respect to the Hoe contract, respondent 
claimed 14 extra items, totaling $205,126.34 

(nearly 10% over the contract price). 
Respondent was ultimately paid $2,376,066 
on the Jennings contract and $2,449,939.40 
on the Hoe contract, reflecting adjustments 
for additional and omitted work. Respondent 
thereafter filed suit.*29 
  
Respondent asserted claims for breach of 
contract and unjust enrichment, seeking 
recovery for alleged extra work under the 
Jennings contract in the amount of 
$700,513.42 and under the Hoe contract in 
the amount of $204,931.34. Following 
joinder of issue, the Housing Authority 
moved for summary judgment on the 
grounds that respondent had waived its 
breach of contract claims by failing to 
comply with the contractual notice and 
reporting requirements--in particular 
Articles 27, 28 and 51--and that 
respondent’s claims for unjust enrichment 
were barred by the existence of valid 
contracts covering the same subject matter. 
  
In cross-moving for summary judgment, 
respondent charged that the Housing 
Authority had acted in bad faith by 
suggesting that respondent had not 
submitted documentation reflecting the extra 
work it had performed, by surreptitiously 
adding to the Jennings contract certain 
landscape and tile pattern drawings that did 
not bear approval stamps from the 
Department of Buildings (DOB) in an effort 
to obtain extra work without paying for it, 
and by unilaterally rescinding change orders 
for extra work. In denying respondent’s 
allegations, the Housing Authority asserted 
that the landscape and tile pattern drawings 
were part of the original Jennings contract 
and that the absence of a DOB approval 
stamp from the drawings did not indicate 
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bad faith. The Authority also disputed 
respondent’s contention that the two 
rescinded change orders-- which applied 
only to the Jennings contract and were 
issued after respondent had already 
commenced the work--excused respondent’s 
noncompliance with the notice and reporting 
provisions. 
  
Supreme Court granted the Housing 
Authority’s motion and denied respondent’s 
cross motion, holding that respondent had 
waived its breach of contract claims by 
failing to comply with the notice and 
reporting provisions and that the unjust 
enrichment claims were barred by the 
existence of an express agreement covering 
the same subject matter. Respondent, 
seeking reargument, claimed that the 
Housing Authority had not required it to 
comply with the notice and reporting 
requirements in prior contracts between the 
parties and that this departure from past 
practice constituted bad faith. The Authority 
responded that past practice should not be 
considered to vary the unambiguous terms 
of the contracts and that, in any event, with 
one exception, none of the other contracts 
between the parties had even contained 
Articles 27, 28 and 51. Supreme Court 
denied respondent’s motion for reargument. 
  
The Appellate Division modified Supreme 
Court’s order by denying the Housing 
Authority’s motion for summary judgment 
*30 and remitting the case for further 
proceedings (241 AD2d 428). As an initial 
matter, the Appellate Division agreed with 
Supreme Court that respondent’s claims for 
unjust enrichment were foreclosed by the 
written contracts. It further agreed with 
Supreme Court that respondent did not 

comply with the notice and reporting 
requirements, but determined that these 
“exculpatory clauses” will not be enforced 
where “the contractee has acted in bad faith, 
or otherwise engaged in willful, malicious or 
grossly negligent conduct during its 
performance of the contract” (id., at 432). 
Because respondent had raised a genuine 
issue of fact as to the Authority’s bad faith 
in performing the contracts, the Appellate 
Division denied the Authority summary 
judgment but certified to us the question 
whether its order was properly made. We 
now answer that question in the negative. 
  
 

 

II. 
Respondent undeniably failed to satisfy its 
notice and reporting obligations under the 
Agreements. Articles 27 and 51 strictly 
required respondent, when proceeding with 
disputed work, to submit contemporaneous 
statements and documentation of its actual 
damages, not proposed costs or estimates. 
Furthermore, Articles 28 and 51 strictly 
required respondent to submit daily reports 
detailing the name and number of workers 
engaged in the alleged extra work and 
information about materials, plant and 
equipment. The Authority’s own daily 
construction site reports and respondent’s 
submission of certified payroll 
reports--neither differentiating between 
contract work and disputed work--did not 
satisfy those requirements. 
  
What, then, is the effect of respondent’s 
failure to satisfy these contractual 
obligations? 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=241APPDIV2D428&originatingDoc=I082b4f3ed99911d9a489ee624f1f6e1a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000155&cite=241APPDIV2D432&originatingDoc=I082b4f3ed99911d9a489ee624f1f6e1a&refType=RP&fi=co_pp_sp_155_432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_155_432


A.H.A. Gen. Constr. v New York City Hous. Auth., 92 N.Y.2d 20 (1998)  
699 N.E.2d 368, 677 N.Y.S.2d 9, 1998 N.Y. Slip Op. 05926 
 

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 10 
 

  
(1) The Appellate Division held that the 
notice and reporting provisions are 
exculpatory clauses. Exculpatory clauses 
immunize a party from liability for its own 
misconduct (see, Corinno Civetta Constr. 
Corp. v City of New York, 67 NY2d 297, 
309; Kalisch-Jarcho, Inc. v City of New 
York, 58 NY2d 377, 384). However, unlike 
the “no-damage-for-delay” exculpatory 
clauses at issue in Corinno Civetta and 
Kalisch-Jarcho, Articles 27, 28 and 51 are 
not intended to absolve or exculpate the 
Housing Authority from liability, nor do 
they provide any rule of substantive contract 
liability. Rather, they require the contractor 
to promptly notice and document its claims 
made under the provisions of the contract 
governing the substantive rights and 
liabilities of the parties. They are therefore 
conditions *31 precedent to suit or recovery, 
not--as the Appellate Division 
held--exculpatory clauses (see, 
Oppenheimer & Co. v Oppenheim, Appel, 
Dixon & Co., 86 NY2d 685, 690; Merritt 
Hill Vineyards v Windy Hgts. Vineyard, 61 
NY2d 106, 112-113; see also, Calamari and 
Perillo, Contracts § 11-5, at 439-440 [3d 
ed]). 
  
That conclusion is legally significant. While 
an exculpatory clause will not be enforced 
when, “in contravention of acceptable 
notions of morality, the misconduct for 
which it would grant immunity smacks of 
intentional wrongdoing” (Kalisch-Jarcho, 
Inc. v City of New York, 58 NY2d at 385, 
supra), the standard for excusing a condition 
precedent is different. A condition precedent 
is linked to the implied obligation of a party 
not to “do anything which will have the 
effect of destroying or injuring the right of 

the other party to receive the fruits of the 
contract” (Kirke La Shelle Co. v Armstrong 
Co., 263 NY 79, 87). Thus, it is a 
“well-settled and salutary rule that a party 
cannot insist upon a condition precedent, 
when its non-performance has been caused 
by himself” (Young v Hunter, 6 NY 203, 
207; see also, Arc Elec. Constr. Co. v Fuller 
Co., 24 NY2d 99, 104; 3A Corbin, Contracts 
§ 767, at 540 [1960]). Put another way, a 
party to a contract “cannot rely on the failure 
of another to perform a condition precedent 
where he has frustrated or prevented the 
occurrence of the condition” (Kooleraire 
Serv. & Installation Corp. v Board of Educ., 
28 NY2d 101, 106; see also, Amies v 
Wesnofske, 255 NY 156, 163; Patterson v 
Meyerhofer, 204 NY 96, 100-101). 
  
(2) Thus, the relevant inquiry is not simply 
one of the Authority’s bad faith or 
negligence in the performance of the 
contract but additionally whether the alleged 
misconduct prevented or hindered 
respondent’s compliance with the notice and 
reporting requirements (see, Calamari and 
Perillo, Contracts § 11-28, at 486-489 [3d 
ed]). In ascertaining whether, as to that key 
question, there are material issues of fact 
warranting a trial, we of course must view 
the evidence in the light most favorable to 
respondent. Respondent’s position that there 
are genuine triable issues centers on three 
matters. As is evident, however, all three 
lack any factual basis. 
  
The Rescission of Two Change Orders. 
Respondent first argues that there is a 
material issue of fact in whether the 
Authority’s rescission of two change orders 
caused or contributed to respondent’s 
noncompliance with Articles 27, 28 and 51. 
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Respondent fails to explain how the 
rescission of two change orders for $15,000 
in any way prevented or hindered its ability 
*32 to comply with the notice and reporting 
provisions for its remaining claims, totaling 
nearly $1,000,000, or why these change 
orders for work on the Jennings contract 
might excuse noncompliance with notice 
and reporting requirements on the Hoe 
contract. Having proffered no proof that the 
Authority’s rescission of two change orders 
in any way frustrated its required 
performance, respondent cannot rely on the 
change orders to defeat the Authority’s 
summary judgment motion. 
  
The record, moreover, makes clear that the 
Authority did not even issue the two change 
orders until after respondent had already 
commenced the work covered by them. In 
directing respondent to perform the work, 
the Authority informed respondent that this 
work was covered by the terms of the 
original contract. If respondent disagreed, it 
was contractually obligated to comply with 
the notice and reporting requirements during 
the time that had passed before the 
Authority issued the change orders. 
Certainly, respondent’s failure to meet these 
requirements cannot be excused by later 
change orders. 
  
The Inclusion of Additional Drawings. 
Respondent next points to the Authority’s 
purported inclusion of drawings not 
originally in the contract as a ground for 
defeating summary judgment. Again, this is 
without basis. 
  
Clearly, there is a dispute over whether 
certain drawings were part of the original 
Jennings contract. Respondent alleges that 

landscape drawings L-1 through L-4 for 
work on open spaces at the Jennings Street 
site and tile pattern drawing A-23 were not 
contract drawings, and that the Authority 
gave them to respondent only after the 
contract was signed in a bad faith attempt to 
obtain additional work without 
compensating respondent for it. The 
Authority, by contrast, submitted evidence 
indicating that respondent was well aware 
that these drawings were part of the original 
contract.**33 
  
The existence of this conflict is, however, 
irrelevant for purposes of the summary 
judgment motion before us. Respondent fails 
to show how the conflict prevented it from 
doing what the contract required it to 
do--proceed with the disputed work 
mandated by the drawings and comply with 
Articles 27, 28 and 51. Again, there is no 
showing whatsoever as to how these 
drawings impeded respondent’s ability to 
comply with contract requirements as to its 
claims of extra work. 
  
Waiver Based on Past Practice. Finally, 
respondent contends that there is a triable 
issue as to whether the Authority waived 
respondent’s compliance based on past 
practice between the parties but, again, this 
claim must be rejected as a matter of law. 
An alleged prior practice with respect to 
other agreements, of course, cannot override 
specific legal obligations undertaken by 
parties in later contracts. Nor can extrinsic 
evidence be introduced to alter, vary or 
contradict the clear and unambiguous terms 
of an integrated agreement (see, W.W.W. 
Assocs. v Giancontieri, 77 NY2d 157, 162; 
Fogelson v Rackfay Constr. Co., 300 NY 
334, 338, 340). Articles 27, 28 and 51 
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(requiring strict compliance with the notice 
and reporting provisions), Article 31 (the 
estoppel clause) and Article 64 (the merger 
clause) are themselves a complete answer to 
respondent’s arguments. 
  
Those arguments are even further flawed. 
There is no showing in the record that the 
prior agreements contained the same 
requirements, and no showing that the 
alleged past practice was the same. Indeed, 
in its reargument motion, respondent alleged 
a past practice where, unlike here, the 
parties agreed that the work was extra and 
then negotiated over price. Apparently 
recognizing the problem, respondent now 
asserts that on prior projects the parties 
established a practice whereby respondent 
would perform extra work as directed by the 
Authority with the expectation that a change 
order would be issued or that price proposals 
submitted by respondent would constitute 
sufficient notice and documentation of its 
claim. There is simply no evidence in the 
record to support that assertion. As we have 
emphasized in the past, “mere conclusions, 
expressions of hope or unsubstantiated 
allegations or assertions are insufficient” to 
raise a material question of fact (Zuckerman 
v City of New York, 49 NY2d 557, 562). 
  
Strong public policy considerations favor 
scrutiny of claims of bad faith when offered 
by contractors to excuse noncompliance 
with notice and reporting requirements in 
public contracts. These provisions, common 
in public works projects, *34 provide public 
agencies with timely notice of deviations 
from budgeted expenditures or of any 
supposed malfeasance, and allow them to 

take early steps to avoid extra or 
unnecessary expense, make any necessary 
adjustments, mitigate damages and avoid the 
waste of public funds. Such provisions are 
important both to the public fisc and to the 
integrity of the bidding process. 
Respondent’s accumulation of $1,000,000 in 
undocumented damages--a full 20% over the 
combined contract price--is precisely the 
situation that the cited provisions are 
intended to prevent. 
  
There having been no showing that the 
Housing Authority’s alleged misconduct 
impaired respondent’s ability to fulfill these 
contractual undertakings, and there being no 
merit in respondent’s remaining contentions, 
the Housing Authority’s summary judgment 
motion should have been granted and 
respondent’s complaint dismissed. 
  
Accordingly, the order of the Appellate 
Division should be reversed, with costs, the 
order of Supreme Court, New York County 
reinstated, and the certified question 
answered in the negative. 
  

Judges Titone, Bellacosa, Smith, Levine, 
Ciparick and Wesley concur. 
 
Order reversed, etc.*35 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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* 
 

The Authority demonstrated that the drawings are listed on the contract’s indices of drawings; the cover page of the 
contract highlights that contract work includes the work mandated by the drawings; respondent received copies of 
these drawings prior to submission of bids as part of its bid package; and respondent had secured bid and 
performance bonds covering work proposed by the drawings. The Authority also submitted affidavits from Robert 
Biviano, the architect of record for the Jennings Street construction, who explained that the absence of a DOB approval 
stamp on the drawings did not indicate bad faith on the part of the Authority since the Authority was not required to 
submit landscape drawings or drawings involving aesthetic work-- like the tile pattern drawing in question here--to the 
DOB for approval. 
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HEADNOTE 

 
 
PARTNERSHIP 
EXISTENCE OF RELATION 
 

(1) Parties were involved in production of 
show; plaintiff attorney, who performed 
legal work, conducted negotiations and 
acted as general manager for production, 
claims that production company which 
produced play was partnership between 
three men, plaintiff and defendant coauthors 
--- In absence of written partnership 
agreement between parties, Supreme Court 
properly found that there was not 
partnership, but rather employer-employee 
relationship between defendant producer and 

plaintiff; evidence shows that plaintiff was 
employee who was entitled to 2% of gross 
profits as well as fixed salary every week 
show was performed during his 
employment; he performed legal services, 
ran office, and acted as general manager; 
there is no indication he was liable for loses 
of enterprise; he did, however, advance 
money which was repaid by defendant 
producer --- Certain documents which refer 
to production company as partnership do not 
establish partnership, since calling 
organization partnership does not make it 
one. 
  

 
 

OPINION OF THE COURT 

Thompson, J. P., Brown, Weinstein and 
Sullivan, JJ., concur. 
 
In an action to recover damages for breach 
of a partnership agreement and an 
accounting, specific performance of that 
agreement, and a quantum meruit award for 
services rendered, the plaintiff appeals, as 
limited by his brief, from so much of an 
order of the Supreme Court, Westchester 
County (Walsh, J.), entered April 23, 1986, 
as dismissed portions of the plaintiff’s 
complaint. 
  
Ordered that the order is affirmed insofar as 
appealed from, without costs or 
disbursements. 
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In 1979 the parties were involved in the 
production of the show “Lewis J. Stadlen as 
Groucho!” The defendants were the 
coauthors of the play. The defendant Stadlen 
was its producer and star, and the defendant 
Flinn was its director and choreographer. 
The plaintiff, an attorney who teaches 
entertainment law, performed legal work, 
conducted negotiations and acted as general 
manager for the production. The plaintiff 
claims that the production company which 
produced the play was a partnership between 
the three men. The defendants deny this 
allegation. *663 
  
There is no written partnership agreement as 
such between the parties. Therefore, we 
must determine whether a partnership in fact 
existed from the conduct, intention, and 
relationship between the parties. The 
Supreme Court found that there was not a 
partnership, but rather an 
employer-employee relationship between 
the defendant Stadlen and the plaintiff. We 
agree. 
  
No one characteristic of a business 
relationship is determinative in finding the 
existence of a partnership in fact (see, 
Partnership Law §11; Reuschlein & 
Gregory, Agency and Partnership § 262). 
Case law reveals a series of factors to be 
considered in determining whether or not 
there is a partnership: (1) sharing of profits, 
(2) sharing of losses, (3) ownership of 
partnership assets, (4) joint management and 
control, (5) joint liability to creditors, (6) 
intention of the parties, (7) compensation, 
(8) contribution of capital, and (9) loans to 
the organization (see generally, 43 NY Jur, 
Partnership, §§ 30-40). 
  

The credible evidence in this case shows 
that the plaintiff was an employee who was 
entitled to 2% of gross profits as well as a 
fixed salary every week the show was 
performed during his employment. He 
performed legal services, ran the office, and 
acted as general manager. There is no 
indication he was liable for the losses of the 
enterprise. He did, however, advance money 
which was repaid by the defendant Stadlen. 
It has been noted that such loans of cash by 
one person to another for the purposes of 
business during the existence of the claimed 
relationship usually negates the notion of 
partnership (Smith v. Maine, 145 Misc 521). 
So too, the failure of a party to contribute 
capital is strongly indicative that no 
partnership exists (Smith v. Maine, supra.). 
  
The plaintiff relies heavily on certain 
documents which refer to the production 
company, known as Diana Enterprises, as a 
partnership. It should be noted that calling 
an organization a partnership does not make 
it one. Indeed, the defendants indicated no 
intention to enter into a partnership 
arrangement with its concomitant joint 
management and control with the plaintiff. 
In fact the defendant Flinn made no 
management decisions and little or no 
contribution beyond directing the play prior 
to its first performance. We do not find that 
these documents establish a partnership. 
  
As to plaintiff’s claim that he is entitled to 
the quantum meruit value of his services as 
general manager and attorney, we disagree. 
The plaintiff agreed to perform legal 
services for out-of-pocket expenses. He in 
fact did so. Since the plaintiff *664 and the 
defendant Stadlen agreed to this 
arrangement and it has been complied with, 
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the plaintiff is not entitled to further 
compensation for legal services. As the 
play’s general manager, we find that the 
plaintiff was an at-will employee and is not 
entitled to payments after his employment 
was terminated (see, Mackie v. La Salle 
Indus., 92 AD2d 821, appeal dismissed in 

part 59 NY2d 750). 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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v. 

Bob Roberts et al., Appellants. (Action 
No. 1.) 

Robert Roberts, Appellant, 
v. 

Jack Chanler et al., Respondents. 
(Action No. 2.) 

Supreme Court, Appellate Division, First 
Department, New York 

50646 
(January 20, 1994) 

CITE TITLE AS: Chanler v Roberts 

HEADNOTE 

 
 
PARTNERSHIP 
EXISTENCE OF RELATION 
 

(1) In actions arising out of agreement of 
parties to purchase and develop jointly four 
parcels of realty, motion for summary 
judgment should have been granted, 
dismissing complaint in Action No. 1 and 
for judgment in Action No. 2; alleged oral 
partnership agreement was not simply for 
purpose of conveying property to 
partnership; it also supposedly spelled out 

terms by which appellant would purchase 
properties in first place, before conveying it 
to partnership; such agreement would come 
squarely within Statute of Frauds, and would 
thus be unenforceable if not in writing; 
furthermore, undertaking to share in profits 
without submitting to burden of making 
good losses renders such agreement nullity 
under partnership law; essential elements of 
partnership must include agreement between 
principals to share losses as well as profits; 
such essential element should have been set 
forth on respondent’s motion for summary 
judgment in Action No. 1; its absence from 
record is fatal to respondent’s effort to prove 
existence of partnership agreement; in 
absence of partnership, there is no barrier to 
Statute of Frauds proscription against 
agreements to convey real property without 
writing (General Obligations Law § 5-703 
[1], [2]). 
  

Order, Supreme Court, New York County 
(Carol H. Arber, J.), entered on or about 
December 23, 1992, which, on reargument, 
vacated an earlier order of April 15, 1992 
and denied the Roberts defendants’ motion 
for summary judgment in Action No. 1, 
denied defendant Chanler’s motion and 
plaintiff Roberts’ cross motion for summary 
judgment in Action No. 2, and ordered a 
joint trial of the two actions, unanimously 
modified, on the law, to grant the Roberts 
defendants’ motion for summary judgment 
in Action No. 1, grant plaintiff Roberts’ 
cross motion for summary judgment in 
Action No. 2, and delete the order for a joint 
trial, and otherwise affirmed, with costs. 
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Chanler, a commercial real estate broker, 
negotiated with Robert (“Bob”) Roberts to 
purchase and develop jointly four parcels of 
realty in New York and New Jersey. 
Roberts’ majority interest in these properties 
(75% in properties located on Long Island, 
50% of a parcel in Monroe County, and a 
two-thirds interest in a parcel in Hazlet, New 
Jersey) was to be memorialized in a written 
partnership agreement, and the property 
would be purchased by (or, if already 
purchased by then, conveyed to) the 
partnership. Roberts would make the actual 
purchase and would advance Chanler’s 
share of the purchase price, which would be 
repaid in accordance with negotiated terms 
to be spelled out in the partnership 
agreement. The parcels were so acquired in 
1986 and 1987, at purchase prices which 
together exceeded $3.1 million. However, 
negotiations to formalize the partnership 
were unfruitful. 
  
In 1988, Chanler brought Action No. 1 for a 
declaratory judgment that a partnership was 
already in existence for these purposes 
between himself and Bob Roberts, that the 
properties in question (including a fifth 
parcel in Valley Stream, which was to have 
been leased by the partnership with Chanler 
retaining a 25% interest) be conveyed to the 
partnership, and that in the meantime, Bob 
Roberts (along with his wife, Lucille, in the 
case of two of the parcels) be impressed as 
trustees of these properties for the benefit of 
the partnership, without authority to 
encumber or dispose of them, and that Bob 
(and Lucille) account for all income and 
profits therefrom. During the pendency of 
that action, Roberts commenced a separate 
action (No. 2) against Chanler and his *490 
corporation, FAR Enterprises, for renting 

the Hazlet property on his own, retaining a 
prospective tenant’s defaulted $25,000 
deposit for himself, without turning it over 
to the true owner. Both cases thus hinge on 
the question whether a partnership was 
actually in existence between Chanler and 
Roberts, the former maintaining it was, and 
the latter contending it was not. 
  
Roberts pleaded a defense of Statute of 
Frauds, inter alia, and moved for summary 
judgment dismissing the complaint in 
Action No. 1. When Chanler cross-moved to 
consolidate the two actions and then for 
summary judgment dismissing the second, 
Roberts also sought summary judgment in 
Action No. 2. 
  
The IAS Court, in an order dated April 15, 
1992, noted that no partnership formed for 
the purpose of conveying real property could 
be recognized without the existence of a 
written agreement to satisfy the Statute of 
Frauds. However, an oral partnership 
agreement would be recognized for the 
purpose of leasing property, and since a 
claim for an accounting could flow from 
such an agreement, Action No. 2 would be 
tried jointly with the surviving claim in 
Action No. 1 having to do with leasehold 
assets. 
  
Upon Chanler’s motion for modification, the 
court reversed itself and held that an oral 
agreement to form a partnership could be 
recognized, outside the Statute of Frauds, 
where the purpose was to convey realty to 
the partnership, rather than to a partner 
individually (see, Elias v Serota, 103 AD2d 
410, 413). Summary judgment was denied to 
both parties because of the existence of 
issues of fact as to the terms of the 
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agreement--whether conveyance of 
properties to the partnership was 
conditioned upon reduction of the 
partnership agreement to writing and 
repayment by Chanler of moneys advanced 
by Roberts (as Roberts maintains), or 
whether conveyance was unconditional, 
permitting repayment of the debt at some 
later time (as Chanler argues). 
  
The Roberts motion for summary judgment 
should have been granted, dismissing 
Chanler’s complaint in Action No. 1 and for 
judgment in Action No. 2. The alleged oral 
partnership agreement was not simply for 
the purpose of conveying property to the 
partnership. It also supposedly spelled out 
the terms by which Roberts would purchase 
the properties in the first place, before 
conveying it to the partnership. Such an 
agreement would come squarely within the 
Statute of Frauds, and would thus be 
unenforceable if not in writing (Najjar v 
National Kinney Corp., 96 AD2d 836).*491 
  
Furthermore, an undertaking to share in 
profits without submitting to the burden of 
making good the losses renders such an 
agreement a nullity under partnership law 

(Matter of Steinbeck v Gerosa, 4 NY2d 302, 
317, appeal dismissed 358 US 39). It is 
axiomatic that the essential elements of a 
partnership must include an agreement 
between the principals to share losses as 
well as profits (Missan v Schoenfeld, 95 
AD2d 198, 207). Such an essential element 
should have been set forth on Chanler’s 
motion for summary judgment in Action No. 
1. Its absence from the record is fatal to 
Chanler’s effort to prove the existence of a 
partnership agreement. In the absence of a 
partnership, there is no barrier to the Statute 
of Frauds proscription against agreements to 
convey real property without a writing 
(General Obligations Law § 5-703 [1], [2]). 
  

Concur--Sullivan, J. P., Wallach, Asch and 
Nardelli, JJ. 
 

Copr. (C) 2025, Secretary of State, State of 
New York 
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**1 Robert J. Congel et al., as 
Members of the Executive Committee 

of, and on Behalf of, Poughkeepsie 
Galleria Company, Respondents, 

v 
Marc A. Malfitano, Appellant. 

Court of Appeals of New York 
30 
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Decided March 27, 2018 

CITE TITLE AS: Congel v Malfitano 

SUMMARY 

Appeal, by permission of the Court of 
Appeals, from a second amended judgment 
of the Supreme Court, Dutchess County 
(Charles D. Wood, J.), entered August 15, 
2016. The Supreme Court, upon remittal 
from the Appellate Division of the Supreme 
Court in the Second Judicial Department, (1) 
applied a minority discount to reduce 
defendant’s interest in the Poughkeepsie 
Galleria Company, a New York general 
partnership, to $911,072.50; (2) ruled that 
plaintiffs were entitled to damages in the 
amount of $1,822,460.25, which included 
$1,596,157.50 in legal and expert fees plus 

statutory interest; (3) set a fixed amount to 
be recovered by plaintiffs of $911,387.75; 
and (4) directed the clerk of the court to 
enter judgment. The appeal brings up for 
review two prior nonfinal orders of that 
Appellate Division entered April 21, 2009, 
and one entered May 18, 2016. 
  
The first order entered April 21, 2009, 
modified, on the law, so much of an order of 
that Supreme Court (James D. Pagones, J.) 
as had (1) denied defendant’s motion to 
dismiss the complaint pursuant to CPLR 
3211 (a) (7) for failure to state a cause of 
action; and (2) granted those branches of 
plaintiffs’ motion which were to cancel a 
notice of pendency and for an award of costs 
and disbursements occasioned by the filing 
and cancellation of the notice of pendency in 
an amount to be determined by a referee, 
with defendant to bear the cost of the 
referee’s fee. The modification consisted of 
(1) deleting the provision granting that 
branch of plaintiffs’ motion which was for 
an award of costs and disbursements 
occasioned by the filing and cancellation of 
the notice of pendency in an amount to be 
determined by a referee and substituting a 
provision therefor denying that branch of 
plaintiffs’ motion; and (2) deleting the 
provision directing defendant to bear the 
cost of the referee’s fee and substituting a 
provision therefor directing plaintiffs to pay 
one half of the referee’s fee and defendant to 
pay one half of the referee’s fee. The 
Appellate Division affirmed the order as 
modified. 
  
The second order entered April 21, 2009, (1) 
affirmed so much of an order of that 
Supreme Court (James D. Pagones, J.) as 
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*273 had (a) granted those branches of 
plaintiffs’ motion which were for summary 
judgment on the first cause of action 
declaring that defendant wrongfully 
dissolved the Poughkeepsie Galleria 
Company Partnership and on the issue of 
liability on the second cause of action to 
recover damages for breach of contract, and 
dismissing the first, second and fourth 
counterclaims; (b) denied defendant’s cross 
motion for summary judgment; and (c) 
denied his separate motion to be “treated as 
a partner of Poughkeepsie Galleria 
Company”; (2) remitted the matter to the 
Supreme Court for further proceedings on 
the issue of damages on the second cause of 
action and the entry of a judgment declaring 
that defendant wrongfully dissolved the 
Poughkeepsie Galleria Company 
Partnership. 
  
The order entered May 18, 2016, (1) 
modified, on the law and the facts, an 
amended judgment of that Supreme Court 
(Charles D. Wood, J.), which had (a) 
declared that defendant wrongfully 
dissolved the Poughkeepsie Galleria 
Company Partnership; (b) declared that he 
breached the Poughkeepsie Galleria 
Company Partnership agreement; and (c) 
entered judgment in favor of defendant and 
against plaintiffs in the principal sum of 
$857,164.75; (2) affirmed, insofar as 
appealed and cross-appealed from, the 
amended judgment as modified; and (3) 
remitted the matter to the Supreme Court for 
a new calculation of damages that 
incorporated a 66% minority discount 
applied to the value of defendant’s interest 
in the partnership and for entry of an 
appropriate second amended judgment 
thereafter. The modification consisted of 

deleting the provision in favor of defendant 
and against plaintiffs in the principal sum of 
$857,164.75. 
  
Congel v Malfitano, 61 AD3d 807, 
modified. 
  
Congel v Malfitano, 61 AD3d 810, 
modified. 
  
Congel v Malfitano, 141 AD3d 64, 
modified. 
  

HEADNOTES 

 
 
Partnership 
Dissolution 

Wrongful Dissolution—Definite Term or 
Particular Undertaking Specified in 
Agreement 

 

(1) In a breach of contract action seeking a 
declaratory ruling that defendant minority 
partner wrongfully dissolved the partnership 
by withdrawing from and unilaterally 
electing to dissolve it, the lower courts erred 
in applying Partnership Law § 62 (1) (b) in 
finding that the dissolution breached the 
partnership agreement, as the agreement 
clearly specified under what terms the 
partnership could be dissolved and therefore 
did not intend for an “at will” partnership. 
Partnership Law § 62 (1) (b) states that a 
partner may unilaterally dissolve a 
partnership, without violating the 
partnership agreement,*274 if “no definite 
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term or particular undertaking is specified” 
in the agreement and the partnership is 
therefore “at will.” However, parties to a 
partnership agreement generally have the 
right to contract around a provision of the 
Partnership Law, provided they do so in 
language that is clear, unequivocal and 
unambiguous. Therefore, dissolution does 
not violate a partnership agreement if it 
occurs “[b]y the termination of the definite 
term or particular undertaking specified in 
the agreement” (Partnership Law § 62 [1] 
[a]). The agreement stated that the 
partnership “shall continue until it is 
terminated as hereinafter provided,” and, in 
a subsequent provision, stated that the 
partnership would dissolve upon “[t]he 
election by the partners to dissolve the 
[p]artnership” or “[t]he happening of any 
event which makes it unlawful for the 
business of the [p]artnership to be carried on 
or for the [p]artners to carry it on in 
[p]artnership.” The partners clearly intended 
that the methods provided in the agreement 
for dissolution were the only methods 
whereby the partnership would dissolve in 
accordance with the agreement, and by 
implication that unilateral dissolution would 
breach the agreement. The lower courts’ 
conclusion that defendant’s dissolution was 
wrongful, however, was correct. The breach 
was clear from the agreement alone. 
  

 
 
Partnership 
Dissolution 

Wrongful Dissolution—Attorneys’ Fees 

 

(2) In a breach of contract action seeking a 
declaratory ruling that defendant minority 
partner had wrongfully dissolved the 
partnership by withdrawing from and 
unilaterally electing to dissolve it, plaintiff 
remaining partners were not entitled to 
collect attorneys’ or experts’ fees with 
respect to their lawsuit from defendant as 
part of their “damages for breach of the 
agreement” under Partnership Law § 69 (2) 
(a) (II). To award fees to plaintiffs would 
contradict New York’s well-established 
adoption of the American Rule that the 
prevailing litigant ordinarily cannot collect 
attorneys’ fees from its unsuccessful 
opponents. Attorneys’ fees are treated as 
incidents of litigation, rather than damages. 
The exception is when an award is 
authorized by agreement between the parties 
or by statute or court rule, but plaintiffs 
pointed to no provision within the agreement 
or the Partnership Law authorizing such an 
exception to the American Rule here. There 
is a distinction between, on the one hand, 
legal fees incurred in prosecuting or 
defending a successful civil lawsuit and, on 
the other hand, legal fees, in the nature of 
damages, incurred in carrying out separate 
acts necessitated by the breach. 
  

 
 
Partnership 
Dissolution 

Wrongful Dissolution—Goodwill Deduction 

 

(3) In a breach of contract action arising 
from defendant minority partner’s wrongful 
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dissolution of the partnership, the lower 
courts’ assessment of a goodwill deduction 
against defendant’s interest in the 
partnership pursuant to Partnership Law § 
69 (2) (c) (II) was supported by evidence in 
the record, and the Court of Appeals 
therefore lacked power to review that factual 
determination. Partnership Law § 69 (2) (c) 
(II) gives a partner who dissolves a 
partnership in contravention of the 
partnership agreement the right “to have the 
value of his [or her] interest in the 
partnership, less any damages caused to his 
[or her] copartners by the dissolution, 
ascertained and paid” in cash. However, any 
goodwill component in the value of the 
partner’s interest must be deducted. 
Goodwill is an intangible asset of a business, 
corresponding in this context to what a 
buyer would pay for the business, over and 
above its value as a mere sum of tangible 
assets, because of the patronage and support 
of regular customers. Although no goodwill 
value was reflected in the books or financial 
statements of the partnership, which had 
been formed for the *275 ownership, 
operation, and management of a shopping 
mall, lack of goodwill does not follow as a 
matter of law from that circumstance. The 
trial court found, based on the expert 
testimony and other evidence, that the 
shopping mall and the mall’s tenants 
attracted regular, loyal shoppers, and there 
was record support for the affirmed finding 
that the value of the partnership included, in 
addition to its real property and cash, a 
goodwill component. 
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Marketability Discount after Wrongful 
Dissolution of Partnership 

 

(4) In a breach of contract action arising 
from defendant minority partner’s wrongful 
dissolution of the partnership, defendant 
failed to preserve any challenge to the lower 
courts’ application of a marketability 
discount to the value of his partnership 
interest. At trial, defendant’s expert 
conceded that a marketability discount 
would apply and defendant did not depart 
from that in his posttrial motion papers. The 
parties’ dispute before the trial court was 
over the percentage. Because the broader 
issue was not preserved, the application of 
the marketability discount was not properly 
before the Court of Appeals. 
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(5) In a breach of contract action arising 
from defendant minority partner’s wrongful 
dissolution of the partnership in which 
plaintiff remaining partners continued the 
business under Partnership Law § 69 (2) (b), 
a minority discount was properly applied in 
calculating defendant’s partnership interest 
pursuant to Partnership Law § 69 (2) (c) (II). 
A minority discount is a standard tool in 
valuation of a financial interest, designed to 
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reflect the fact that the price an investor is 
willing to pay for a minority ownership 
interest in a business, whether a corporation 
or a partnership, is less because the owner of 
a minority interest lacks control of the 
business. Partnership Law § 69 (2) (c) (II) 
contemplates a valuation of a wrongfully 
dissolving partner’s interest based on 
treating the partnership as a going concern, 
rather than an asset to be liquidated. In other 
words, the statute does not contemplate a 
valuation of the entire business as if it were 
being sold on the open market, but rather a 
determination of the fair market value of the 
wrongfully dissolving partner’s interest as if 
that interest were being sold piecemeal and 
the rest of the business continuing as a going 
concern. Given that the focus is on one 
partner’s interest in a persisting concern, a 
minority discount was applicable because a 
minority interest is worth less to anyone 
buying that interest alone. 
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Harris Beach PLLC, Albany (Victoria A. 
Graffeo and Aubrey A. Ohanian of counsel), 
for appellant. 
I. Marc A. Malfitano did not engage in a 
wrongful dissolution of the partnership 
because the partnership agreement lacked a 
definite term or a particular undertaking 
under Partnership Law § 62. (People v 
Favor, 82 NY2d 254; Vandenbark v 
Owens-Illinois Glass Co., 311 US 538; 
Matter of Americorp Sec. v Sager, 239 
AD2d 115; Gurnee v Aetna Life & Cas. Co., 
55 NY2d 184; Gager v White, 53 NY2d 
475; Tropeano v Dorman, 441 F3d 69.) II. 
The partnership is not entitled to recover 
counsel fees in this breach of contract action 
because neither the governing contract nor 
any statute allows for such recovery. (Hunt v 
Sharp, 85 NY2d 883; Mighty Midgets v 
Centennial Ins. Co., 47 NY2d 12; Alyeska 
Pipeline Service Co. v Wilderness Society, 
421 US 240; Mount Vernon City School 
Dist. v Nova Cas. Co., 19 NY3d 28; 
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of A.G. Ship Maintenance Corp. v Lezak, 69 
NY2d 1; Flemming v Barnwell Nursing 
Home & Health Facilities, Inc., 15 NY3d 
375; Millman v Brownlee, 133 AD2d 221; 
National Union Fire Ins. Co. of Pittsburgh, 
PA v Odyssey Reins. Co., 143 AD3d 626; 
Chicago Tit. Ins. Co. v LaPierre, 140 AD3d 
821; Halstead v Fournia, 134 AD3d 1269.) 
III. Section 69 of the Partnership Law does 
not entitle the partnership to diminish the 
value of Marc A. Malfitano’s partnership 
interest by applying a minority discount, 
marketability discount, or goodwill 
reduction. (Grunfeld v Grunfeld, 255 AD2d 
12; Cohen v Cohen, 279 AD2d 599; Matter 
of Cinque v Largo Enters. of Suffolk County, 
212 AD2d 608; Kaplan v Schachter & Co., 
261 AD2d 440; Matter of Brown, 242 NY 1; 
Dawson v White & Case, 88 NY2d 666; 
Saltzstein v Payne, Wood & Littlejohn, 292 
AD2d 585; Siddall v Keating, 8 AD2d 44, 7 
NY2d 846; Matter of Friedman v Beway 
Realty Corp., 87 NY2d 161; Matter of 
Penepent Corp., 96 NY2d 186.) 
*277 Gibson, Dunn & Crutcher LLP, New 
York City (Caitlin J. Halligan and Lee R. 
Crain of counsel), and Goodwin Procter 
LLP, New York City (Anthony A. Fiotto and 
Emily Unger of counsel), for respondents. 
I. Partnership Law § 62 does not nullify the 
partnership agreement’s detailed dissolution 
provisions by rendering the partnership 
dissolvable at will. (Sterling v Sterling, 21 
AD3d 663; Dawson v White & Case, 88 
NY2d 666; Ederer v Gursky, 9 NY3d 514; 
Lanier v Bowdoin, 282 NY 32; Corr v 
Hoffman, 256 NY 254; Riviera Congress 
Assoc. v Yassky, 18 NY2d 540; In re Popkin 
& Stern, 340 F3d 709; Dental Health Assoc. 
v Zangeneh, 34 AD3d 622; Napoli v 
Domnitch, 18 AD2d 707; Gelman v Buehler, 
20 NY3d 534.) II. The Appellate Division 

correctly valued Marc A. Malfitano’s 
partnership interest. (Better Living Now, Inc. 
v Image Too, Inc., 67 AD3d 940; Hooker 
Chems. & Plastics Corp. v International 
Mins. & Chem. Corp., 90 AD2d 991; 
Scholastic, Inc. v Harris, 259 F3d 73; Cahill 
v Haff, 248 NY 377; Cohen v Cohen, 279 
AD2d 599; Matter of Brown, 242 NY 1; 
Spaulding v Benenati, 57 NY2d 418; 
Dawson v White & Case, 88 NY2d 666; 
Matter of Cinque v Largo Enters. of Suffolk 
County, 212 AD2d 608; Matter of Murphy v 
United States Dredging Corp., 74 AD3d 
815.) III. The Appellate Division properly 
affirmed the award of damages for costs 
directly occasioned by Marc A. Malfitano’s 
breach of the partnership agreement. (BGW 
Dev. Corp. v Mount Kisco Lodge, 264 AD2d 
433; Aero Garage Corp. v Hirschfeld, 185 
AD2d 775; City of Elmira v Larry Walter, 
Inc., 150 AD2d 129; DePinto v Rosenthal & 
Curry, 237 AD2d 482.) 
Stroock & Stroock & Lavan LLP, New York 
City (Claude G. Szyfer and Michele L. 
Pahmer of counsel), for The Real Estate 
Roundtable and others, amici curiae. 
I. Partnership agreements should be 
enforced in accordance with their express 
terms. (Lanier v Bowdoin, 282 NY 32; 
Gelman v Buehler, 20 NY3d 534.) II. 
Application of marketability and minority 
discounts is appropriate when valuing the 
interest of a partner who wrongfully 
withdraws. (Matter of Murphy v United 
States Dredging Corp., 74 AD3d 815; 
Matter of Giaimo v Vitale, 101 AD3d 523; 
Matter of Friedman v Beway Realty Corp., 
87 NY2d 161; Vick v Albert, 47 AD3d 482.) 
III. The lower courts properly excluded 
Poughkeepsie Galleria Company’s goodwill 
in valuing appellant’s interest in recognition 
of the fact that shopping centers can have 
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goodwill. (Metropolitan Bank v St. Louis 
Dispatch Co., 149 US 436; Haberle Crystal 
Springs Brewing Co. v Clarke, 30 F2d 219.) 
Holland & Knight LLP, New York City 
(Martin P. Miner and *278 Stosh M. Silivos 
of counsel), and Faegre Baker Daniels LLP, 
Chicago, Illinois (Barry B. Nekritz, J. 
William Callison and Melissa Economy of 
counsel), for American College of Real 
Estate Lawyers, amicus curiae. 
I. Partnership agreements govern the 
partnership relationship and the Uniform 
Partnership Act serves only as a gap filler 
which is inapplicable here. (Silverman v 
Caplin, 150 AD2d 673; Cole v Macklowe, 
99 AD3d 595; Dental Health Assoc. v 
Zangeneh, 34 AD3d 622; Ederer v Gursky, 
9 NY3d 514; Gelman v Buehler, 20 NY3d 
534.) II. The dissolution and exit provisions 
in the Poughkeepsie Galleria Company 
partnership agreement are clear and should 
be enforced without the use of gap fillers. 
(Gelman v Buehler, 20 NY3d 534; Kaufman 
v Cohen, 307 AD2d 113.) 
Whiteman Osterman & Hanna LLP, Albany 
(John R. Dunne of counsel), for Daniel 
Kleinberger and others, amici curiae. 
I. A general partnership is fundamentally a 
voluntary association, with its internal 
affairs governed by a contract among the 
associated partners, and under the Uniform 
Partnership Act the partnership agreement is 
the primary source of rules governing the 
partners’ inter se relationships. (Martin v 
Peyton, 246 NY 213; Levy v Leavitt, 257 
NY 461; Lanier v Bowdoin, 282 NY 32.) II. 
Nothing in the text or comments to the 
Uniform Partnership Act supports 
appellant’s consideration of the 
rightful/wrongful dissolution issue as an 
exception to the general rule that a general 
partnership is a voluntary business 

organization in which the relations inter se 
the partners are primarily governed by their 
partnership agreement. III. Appellant’s 
“magic words” approach for displacing 
Uniform Partnership Act (UPA) default 
rules has no support in the UPA and does 
violence to the contractual nature of a UPA 
partnership. (C.U. Annuity Serv. Corp. v 
Young, 281 AD2d 292; Schiffer v Slomin’s, 
39 Misc 3d 414, 40 Misc 3d 884, 48 Misc 3d 
15; Wood v Duff-Gordon, 222 NY 88; 
Cooper v Isaacs, 448 F2d 1202.) IV. The 
rightful/wrongful dissolution issue presents 
New York an important opportunity to 
advance the Uniform Partnership Act’s goal 
of uniformity. (Burger, Kurzman, Kaplan & 
Stuchin v Kurzman, 139 AD2d 422; In re 
Popkin & Stern, 340 F3d 709.) 
 

 

OPINION OF THE COURT 

Fahey, J. 

A partnership is a voluntary, contractual 
association in which persons carry on a 
business for profit as co-owners. In the 
agreement establishing a partnership, the 
partners can chart *279 their own course. 
New York’s Partnership Law creates default 
provisions that fill gaps in partnership 
agreements, but where the agreement clearly 
states the means by which a partnership will 
dissolve, or other aspects of partnership 
dissolution, it is the agreement that governs 
the change in relations between partners and 
the future of the business. We hold that the 
partnership agreement in this case dictates 
the conclusion that defendant Marc A. 
Malfitano, a partner, wrongfully dissolved 
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the partnership, but we conclude that it was 
error to include the legal fees incurred by the 
remaining partners in the damages owed to 
them by defendant. In other respects, we 
uphold the Appellate Division’s valuation of 
defendant’s interest in the partnership. 
  
 

 
I.**2 

In 1985, defendant and seven others entered 
into a written agreement (the agreement) to 
form a general partnership known as 
“Poughkeepsie Galleria Company” (the 
Partnership), for the ownership, operation, 
and management of a shopping mall. The 
mall opened in 1987 and continues to 
operate today. Defendant initially had a 
2.25% ownership interest in the Partnership, 
which increased to 3.08% by the mid-2000s. 
In addition to the minority partners, the 
Partnership had a majority owner, Moselle 
Associates, which controlled a little over 
56% of the Partnership. 
  
The agreement provided that the Partnership 
“shall continue until it is terminated as 
hereinafter provided.” In a subsequent 
provision, the agreement stated that the 
Partnership would dissolve upon “[t]he 
election by the Partners to dissolve the 
Partnership” or “[t]he happening of any 
event which makes it unlawful for the 
business of the Partnership to be carried on 
or for the Partners to carry it on in 
Partnership.” 
  
The agreement further stated that “[a]ll 
decisions to be made by the Partners shall be 
made by the casting of votes at a meeting of 
such Partners” and that “[t]he affirmative 
vote of no less than fifty-one percent (51%)” 

of the partners “shall be required to approve 
any matter presented for decision.” 
Day-to-day control of the Partnership was 
vested in a three-member Executive 
Committee, comprised of Robert J. Congel, 
Bruce A. Kenan, and James A. Tuozzolo, 
the plaintiffs in this case. The Executive 
Committee had “the exclusive right to 
manage the business of the Partnership,” 
although a majority of partners had the 
authority to “overrule or modify” the 
Committee’s decisions,*280 “withdraw or 
modify” any power granted to the 
Committee, or remove its members. 
  
In the mid-2000s, defendant decided to 
withdraw from the Partnership. Defendant 
asserts that certain conduct by plaintiffs 
related to the Partnership troubled him, and 
that when he challenged plaintiffs, they did 
not address his concerns. He explored the 
option of a buyout of his interest, but 
negotiations failed. 
  
On November 24, 2006, defendant wrote to 
his partners: “[I]n accordance with Section 
62 (1)(b) of the Partnership Law, and as a 
general partner of the Partnership I hereby 
elect to dissolve the Partnership and by this 
notice the Partnership is hereby dissolved.” 
  
Partnership Law § 62 (1) (b) states that a 
partner may unilaterally dissolve a 
partnership, without violating the 
partnership agreement, if “no definite term 
or particular undertaking is specified” in the 
agreement and the partnership is therefore 
“at will.” Defendant insisted that his 
partners were compelled to liquidate. The 
Partnership was in the process of negotiating 
a mortgage refinancing, and defendant 
recorded a notice of pendency on the 
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Poughkeepsie Galleria property. 
  
The partners took the position that defendant 
had wrongfully dissolved the Partnership,1 
and they continued the business, in the same 
name as before, pursuant to Partnership Law 
§ 69 (2) (b). That provision states, with 
certain conditions, that when dissolution is 
caused in violation of a partnership 
agreement, “[t]he partners who have not 
caused the dissolution wrongfully, if they all 
desire to continue the business in the same 
name . . . may do so, during the agreed term 
for the partnership and for that purpose may 
possess the partnership property.”**3 
  
In January 2007, plaintiffs, as the 
Partnership’s Executive Committee and on 
behalf of the Partnership, commenced this 
breach of contract action, seeking a 
declaratory ruling that defendant had 
wrongfully dissolved the Partnership, as 
well as damages. Plaintiffs also moved for 
an order canceling the notice*281 of 
pendency. It was only after the lawsuit was 
commenced that a mortgage lender was 
willing to proceed with refinancing of the 
mall. 
  
Defendant answered and interposed several 
counterclaims, including the allegation that 
the dissolution precluded the Partnership 
from refinancing or taking any business 
actions other than winding up, and a claim 
for judicial dissolution under Partnership 
Law § 63 (1).2 Defendant also cross-moved 
to dismiss the complaint under CPLR 3211 
(a) (7) for failure to state a cause of action, 
insisting that the Partnership qualified as an 
“at-will” partnership, which can be 
dissolved without violation of the 
partnership agreement, under Partnership 

Law § 62 (1) (b). 
  
After Supreme Court denied defendant’s 
cross motion to dismiss and canceled the 
notice of pendency, plaintiffs moved for 
summary judgment on their wrongful 
dissolution and breach of contract claims, 
asserting that the agreement provided for 
only two methods whereby the Partnership 
would dissolve without violation of the 
agreement, and that defendant’s unilateral 
dissolution breached the agreement. 
Defendant cross-moved for summary 
judgment. 
  
Supreme Court granted summary judgment 
to plaintiffs, holding that the Partnership 
was not an “at-will” partnership, because it 
specified a “particular undertaking” within 
the meaning of Partnership Law § 62 (1) (b), 
and that defendant’s dissolution of the 
Partnership breached the agreement. 
Supreme Court dismissed defendant’s 
counterclaims, including his claim for 
judicial dissolution, and denied his cross 
motion for summary judgment. 
  
In April 2009, the Appellate Division upheld 
Supreme Court’s ruling on the wrongfulness 
of the dissolution, albeit on different 
grounds, finding that the agreement 
specified a “definite term” or temporal limit 
under Partnership Law § 62 (1) (b) (61 
AD3d 807, 808-809 [2d Dept 2009]). In a 
separate order issued on the same date, the 
Appellate Division affirmed Supreme 
Court’s order granting summary judgment to 
plaintiffs, holding that plaintiffs had 
satisfied their prima facie burden of *282 
showing that defendant had dissolved the 
Partnership in contravention of the 
agreement, and that defendant had failed to 
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raise a triable issue of fact (61 AD3d 810, 
811 [2d Dept 2009]). The Appellate 
Division also affirmed dismissal of 
defendant’s counterclaims, including his 
judicial dissolution claim (61 AD3d at 812). 
The Appellate Division remitted for further 
proceedings on, among other things, the 
issue of damages for breach of contract (id.). 
  
On remittal in Supreme Court, defendant 
moved for partial summary judgment, 
seeking a declaration that plaintiffs were not 
entitled to attorneys’ fees related to their 
lawsuit. In response, plaintiffs contended 
that they were entitled to fees on any actions 
they were compelled to take so as to avoid 
liquidation. They sought $2,717,314.50 in 
attorneys’ fees and $79,705.50 in experts’ 
fees. 
  
Supreme Court ruled that plaintiffs were 
entitled to attorneys’ fees and experts’ fees, 
as part of their damages, reasoning that 
those costs “are not incidental to the 
litigation” but instead are “damages caused 
by the defendant’s breach” of the agreement. 
However, Supreme Court did not award the 
full amount of attorneys’ fees sought, 
awarding $1,516,452 in attorneys’ fees, as 
well as experts’ fees in the requested 
amount. 
  
Partnership Law § 69 (2) (c) (II) states that 
when a partner dissolves a partnership in 
contravention of the partnership agreement, 
and the remaining partners continue the 
business in the same name, the dissolving 
partner has 

**4 “the right as against his copartners . . 
. to have the value of his interest in the 
partnership, less any damages caused to 
his copartners by the dissolution, 

ascertained and paid to him in cash, or the 
payment secured by bond approved by the 
court, and to be released from all existing 
liabilities of the partnership; but in 
ascertaining the value of the partner’s 
interest the value of the good-will of the 
business shall not be considered.” 

  
Consequently, in November 2011, Supreme 
Court conducted a bench trial to establish 
the value of defendant’s interest in the 
Partnership, taking into account the value of 
goodwill, and the amount of damages, if 
any, that defendant owed to plaintiffs. At the 
outset of trial, the parties stipulated that the 
value of defendant’s interest in the 
Partnership as of November 24, 2006 was 
$4,850,000. 
  
*283 Both parties offered expert witness 
testimony on the applicability and amounts 
of certain deductions in value, including 
whether the stipulated value of defendant’s 
interest in the Partnership included a 
component of goodwill, for which a 
deduction would be required under 
Partnership Law § 69 (2) (c) (II), and 
whether defendant’s interest should be 
reduced to account for lack of marketability, 
in light of the absence of a readily available 
market to sell the partnership interest, and to 
account for his status as a minority partner. 
  
Plaintiffs’ valuation expert testified that the 
value of the Partnership contained goodwill 
of 44%, by which amount the value of 
defendant’s interest should be 
proportionately reduced, and that his interest 
should be further reduced by, successively, a 
marketability discount of 35% and a 
minority discount of 66%. In testifying that 
a minority discount was applicable, based 
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upon defendant’s lack of control in the 
Partnership, the expert witness emphasized 
what he described as “draconian” 
restrictions on transferability under the 
agreement, and in particular a provision, 
which the expert testified he had never 
before seen in his 40-year career, that if a 
partner sold his or her interest, then for five 
years after the date of sale, the partner 
would be jointly and severally liable, with 
the buyer, for any capital costs. The expert 
testified that this restriction was relevant not 
only to the marketability of defendant’s 
interest, but also to the minority status of the 
interest, in that a minority owner has no say 
in whether there would be a capital call. 
  
Defendant’s valuation expert testified that 
the Partnership—as a real estate holding 
company—did not have goodwill, but 
conceded that he did not regularly value 
assets of that type. The expert witness 
further testified that he had been “advised, 
under the relevant statutes, that a minority 
discount was not applicable,” adding that 
while a minority discount “would be 
applicable” if the court were determining 
“fair market value,” it did not apply when 
determining “fair value.” Because of this 
“advice,” the expert witness did not argue, 
in the alternative, that the amount of the 
minority discount proposed by plaintiffs’ 
expert, i.e., 66%, was unreasonable or in 
error. 
  
Conversely, defendant’s expert did not 
contest that a marketability discount would 
apply, but valued it at 25%, rather than 35%. 
Notably, in posttrial papers, defendant failed 
to preserve any general objection to the 
marketability discount as legally 
inapplicable, focusing instead on the amount 

of that discount. 
  
*284 A second plaintiffs’ witness testified 
about plaintiffs’ legal fees, insisting that the 
fees had been incurred as a direct result of 
defendant’s wrongful dissolution, including 
time and labor required to prevent the 
consequences that would have ensued if the 
dissolution had not been deemed wrongful. 
Defendant himself testified, and challenged 
the inclusion of plaintiffs’ legal fees as 
damages. 
  
Supreme Court ruled that the stipulated 
value of $4,850,000 would be reduced by 
15% or $727,500 to represent the value of 
the Partnership’s goodwill. The trial court 
reasoned “that the partnership does indeed 
possess goodwill of its own,” because the 
mall “and its tenants attract regular, loyal 
shoppers, which point towards the existence 
of some goodwill.” The trial court explained 
that “[a] potential purchaser of the 
Poughkeepsie Galleria would more than 
likely pay more for an established going 
concern that already has tenant retail stores 
that attract a loyal customer base,” and in 
this manner “would pay extra for the 
acquisition of goodwill.” However, the court 
disagreed with plaintiffs’ figure of 44% for 
the goodwill deduction, and concluded that 
“the ‘premium’ a buyer would likely pay for 
goodwill under the facts of this case . . . is 
15%.”**5 
  
Next, Supreme Court applied a 35% or 
$1,442,875 marketability discount, to the 
stipulated value as reduced by goodwill, to 
account for the limited marketability of 
defendant’s interest, generating a discounted 
value of $2,679,625. The trial court 
explained that it had taken into consideration 
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all factors inhibiting transfer of defendant’s 
partnership interest “resulting from a limited 
market.” However, the trial court declined to 
apply a minority discount, citing cases that 
have barred the use of a minority discount in 
evaluation of a minority shareholder’s stock 
in a closely held corporation. 
  
Finally, Supreme Court ruled that defendant 
owed damages in the amount of $1,516,452 
in plaintiffs’ attorneys’ fees and $79,705.50 
in plaintiffs’ experts’ fees. The trial court 
reasoned that the Partnership was required 
“to incur enormous legal fees” to avoid the 
“devastating consequence” of a forced 
liquidation, and wrote that, although “[b]oth 
parties contributed to the litigious nature of 
this case,” defendant was “clearly much 
more responsible than the plaintiffs.” 
  
The net result was a judgment in favor of 
defendant and against plaintiffs in the 
amount of $1,083,467.50, to be reduced 
*285 by prejudgment interest of 9% in favor 
of plaintiffs on the fees award.3 Defendant 
appealed, and plaintiffs cross-appealed. 
  
Defendant contended, among other things, 
that the Appellate Division should overturn 
its 2009 rulings holding that he had 
wrongfully dissolved the Partnership, in 
light of this Court’s decision in Gelman v 
Buehler (20 NY3d 534 [2013]), which 
provides a detailed analysis of the nature of 
an “at-will” partnership.4 For their part, 
plaintiffs contended, among other things, 
that a minority discount should have been 
applied to the valuation of defendant’s 
interest in the Partnership. 
  
In May 2016, the Appellate Division 
modified Supreme Court’s judgment, by 

deleting the provision in favor of defendant 
and against plaintiffs, affirmed as modified, 
and remitted to the trial court for a new 
calculation incorporating a 66% minority 
discount, applied to the discounted value of 
defendant’s interest in the partnership, and 
for entry of a new judgment (141 AD3d 64, 
76 [2d Dept 2016]). 
  
The Appellate Division adhered to its earlier 
determination that defendant had wrongfully 
dissolved the Partnership, noting that 

“[t]he facts of Gelman, involving an 
alleged oral partnership agreement which 
lacked a definite term of duration, are 
plainly distinguishable from the facts of 
this case. In contrast to Gelman, the 
written partnership agreement here 
specified that the **6 partnership would 
continue until terminated by a majority 
vote of the partners, and was thus not 
dissolvable at will by a single partner” 
(141 AD3d at 70 [citation omitted]).5 

  
With respect to the minority discount, the 
Appellate Division distinguished *286 
Matter of Friedman v Beway Realty Corp. 
(87 NY2d 161 [1995]), because that case 
involved the determination of the “fair 
value” of stock held by a dissenting 
shareholder under the Business Corporation 
Law, whereas “this case . . . involves the 
determination of the ‘value’ of the shares of 
a partner who has wrongfully caused the 
dissolution of a partnership pursuant to 
Partnership Law § 69 (2) (c) (II)” (141 
AD3d at 73). The Appellate Division relied 
instead on Anastos v Sable (443 Mass 146, 
819 NE2d 587 [2004]), in which the 
Massachusetts Supreme Judicial Court 
analyzed that state’s equivalent of the 
Partnership Law provisions implicated here. 
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“Here, as in Anastos, the partnership 
remains a going concern, and the 
defendant has no right to compel a 
liquidation sale of the partnership’s 
shopping mall and receive a proportionate 
share of the liquidation value of that asset. 
Under these circumstances, a minority 
discount may properly be applied to 
account for the defendant’s lack of control 
in the partnership as a going concern.” 
(141 AD3d at 74-75.) 

  
With regard to the goodwill discount, the 
Appellate Division held that the evidence at 
trial supported Supreme Court’s 
determination that the Partnership “had 
goodwill in connection with the operation of 
the shopping mall that it owned” (141 AD3d 
at 75). The Appellate Division found the 
plaintiffs’ expert’s testimony that a 66% 
minority discount was appropriate to be 
credible and supported by the record (id.), 
and summarily rejected defendant’s 
challenge to the marketability discount (id.). 
On the subject of attorneys’ fees, the 
Appellate Division held that “the reasonable 
amount of certain legal expenses incurred by 
the plaintiffs” constituted “recoverable 
expenditures directly occasioned and made 
necessary by the defendant’s breach of the 
partnership agreement, and were thus 
properly included as damages” (id.). 
  
Upon remand, Supreme Court issued an 
amended judgment applying the minority 
discount and further reducing defendant’s 
interest in the Partnership to $911,072.50; 
ruling that the plaintiffs were entitled to 
$1,822,460.25 in fees and statutory interest; 
and concluding that defendant owed 
plaintiffs $911,387.75. 
  

We granted defendant leave to appeal, 
pursuant to CPLR 5602 (a) (1) (ii), from 
Supreme *287 Court’s amended judgment 
(28 NY3d 1129 [2017]). The appeal brings 
up for review the Appellate Division’s 2009 
and 2016 orders. 
  
 

 

II. 
The first issue, as framed by the parties, is 
whether defendant’s unilateral dissolution of 
the Partnership violated the agreement. The 
trial court and the Appellate Division both 
ruled that the dissolution was wrongful, but 
focused on whether the agreement specified 
a “definite term” or “particular undertaking” 
under Partnership Law § 62 (1) (b). 
Defendant contends that the Partnership was 
“at will” because the agreement did not 
contain a “definite term” or “particular 
undertaking” under the statute. Plaintiffs 
urge us to affirm on an alternative ground, 
namely that because the agreement sets out 
the methods of dissolving the Partnership in 
accordance with the agreement, the 
wrongfulness of defendant’s dissolution can 
be decided without recourse to the statute. 
We agree with plaintiffs on this issue.**7 
  
The governing law of partnerships in New 
York is the Partnership Law of 1919, which 
enacted into law the original Uniform 
Partnership Act (UPA). It is well 
established, however, that “[t]he Partnership 
Law’s provisions are, for the most part, 
default requirements that come into play in 
the absence of an agreement” (Ederer v 
Gursky, 9 NY3d 514, 526 [2007]). The 
statutory scheme 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=141AD3D74&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_7049_74&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_74
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=141AD3D75&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_7049_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_75
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=141AD3D75&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_7049_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_75
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS5602&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007048&cite=28NY3D1129&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007048&cite=28NY3D1129&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS62&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007048&cite=9NY3D514&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_7048_526&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7048_526
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007048&cite=9NY3D514&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_7048_526&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7048_526


Congel v Malfitano, 31 N.Y.3d 272 (2018)  
101 N.E.3d 341, 76 N.Y.S.3d 873, 2018 N.Y. Slip Op. 02119 
 

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 14 
 

“applies only when there is either no 
partnership agreement governing the 
partnership’s affairs, the agreement is 
silent on a particular point, or the 
agreement contains provisions contrary to 
law. Where an agreement addresses a 
particular issue, the terms of the 
agreement control, and the rights and 
obligations of the parties are determined 
by reference to principles of contract law. 
Thus, an agreement specifying the 
circumstances under which a partnership 
may be dissolved is not at will.” (BPR 
Group Ltd. Partnership v Bendetson, 453 
Mass 853, 863-864, 906 NE2d 956, 964 
[2009] [internal quotation marks and 
citations omitted]; accord e.g. In re 
Popkin & Stern, 340 F3d 709, 714 [8th 
Cir 2003].) 

  
Indeed, partners may, “absent prohibitory 
provisions of the statutes or of rules of the 
common law relating to partnerships, or 
considerations of public policy, . . . include 
in the partnership*288 articles any 
agreement” the partners desire to include 
(Cohen v Lord, Day & Lord, 75 NY2d 95, 
102-103 [1989] [internal quotation marks 
omitted]). “[T]he partners of either a general 
or limited partnership, as between 
themselves, may include in the partnership 
articles any agreement they wish concerning 
the sharing of profits and losses, priorities of 
distribution on winding up of the partnership 
affairs and other matters. If complete, as 
between the partners, the agreement so made 
controls” (Lanier v Bowdoin, 282 NY 32, 38 
[1939]). 
  
In short, parties to a partnership agreement 
generally have the right to contract around a 
provision of the Partnership Law, provided 

of course they do so in language that is 
“clear, unequivocal and unambiguous” 
(Springsteen v Samson, 32 NY 703, 706 
[1865]; see generally Vermont Teddy Bear 
Co. v 538 Madison Realty Co., 1 NY3d 470, 
475 [2004]). No particular magic words 
need be recited, provided that the parties’ 
intent is clear. With these principles in mind, 
we now summarize the Partnership Law 
provisions relied on by the lower courts, in 
order to assess whether they come into play 
or whether the agreement controls. 
  
The Partnership Law provides that 
dissolution does not violate a partnership 
agreement if it occurs “[b]y the termination 
of the definite term or particular undertaking 
specified in the agreement” (Partnership 
Law § 62 [1] [a]). For example, if a 
partnership agreement provides that the 
agreement will terminate on a certain date, 
then the dissolution of the partnership on 
that date will be in accordance with the 
agreement. Moreover, if “no definite term or 
particular undertaking is specified” in the 
partnership agreement, then the partnership 
is said to be an “at-will” partnership, and a 
unilateral dissolution “[b]y the express will 
of any partner” does not violate the 
partnership agreement (Partnership Law § 
62 [1] [b]). “[W]hen a partnership has no 
definite term or particular objective to be 
achieved, it may be dissolved at any time by 
the express will of one or more of the 
partners” (Harshman v Pantaleoni, 294 
AD2d 687, 687 [3d Dept 2002]). 
  
By contrast, the Partnership Law provides 
that a partnership is dissolved “[i]n 
contravention of the agreement between the 
partners, where the circumstances do not 
permit a dissolution under any other 
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provision of this section, by the express will 
of any partner at any time” (Partnership Law 
§ 62 [2]). In other words, “[w]hen the 
agreement specifies a durational term, or a 
defined project, an attempt unilaterally to 
dissolve the *289 partnership would violate 
the partnership agreement” (Scholastic, Inc. 
v Harris, 259 F3d 73, 85 [2d Cir 2001]). 
While “partners are statutorily empowered 
to dissolve the partnership at any time, 
wrongfully dissolving partners may be liable 
to the expelled partner for breach of the 
partnership agreement” (Dawson v White & 
Case, 88 NY2d 666, 670 n 1 [1996] [citation 
omitted]; accord Napoli v Domnitch, 18 
AD2d 707, 708 [2d Dept 1962], affd 14 
NY2d 508 [1964]). 
  
Partnership Law § 62 (1) (b) codifies 
common-law doctrine that “a contract of 
partnership, containing no stipulation as to 
the time during which it shall continue in 
force . . . may be dissolved by either partner 
at his own will, at any time” (Karrick v 
Hannaman, 168 US 328, 333-334 [1897]), 
unless the “partnership has for its object the 
**8 completion of a specified piece of work, 
or the effecting of a specified result” 
(Hardin v Robinson, 178 App Div 724, 729 
[1st Dept 1916]; see Gelman, 20 NY3d at 
537). 
  
(1) Here, the agreement stated that the 
Partnership “shall continue until it is 
terminated as hereinafter provided,” and, in 
a subsequent provision, stated that the 
Partnership would dissolve upon “[t]he 
election by the Partners to dissolve the 
Partnership” or “[t]he happening of any 
event which makes it unlawful for the 
business of the Partnership to be carried on 
or for the Partners to carry it on in 

Partnership.” The partners clearly intended 
that the methods provided in the agreement 
for dissolution were the only methods 
whereby the partnership would dissolve in 
accordance with the agreement, and by 
implication that unilateral dissolution would 
breach the agreement. In other words, the 
agreement contemplated dissolution only in 
two instances, leaving no room for other 
means of dissolution that would be in 
accordance with its terms.6 
  
It follows that Partnership Law § 62 (1) (b) 
has no application here, because the parties 
to the agreement clearly specified under 
what terms it could be properly dissolved, 
i.e., what would constitute a dissolution 
under the agreement and what would 
constitute a dissolution in contravention of 
it. Accordingly, this was plainly not 
intended to be an “at-will” partnership. 
  
*290 Gelman, therefore, does not apply. In 
that case, which involved an oral partnership 
agreement, with “a flexible temporal 
framework” and a “sequence of anticipated 
partnership events” that we described as 
“amorphous” (Gelman, 20 NY3d at 538), we 
applied the Partnership Law to conclude that 
the omission of an identifiable termination 
date and of a particular undertaking rendered 
the partnership “at will.” We did so of 
necessity. An oral agreement generally does 
not “set forth the circumstances under which 
the partnership could be dissolved without 
breaching the partnership agreement” (BPR 
Group Ltd. Partnership, 453 Mass at 864 n 
15, 906 NE2d at 964 n 15). Here, by 
contrast, we are not required to apply the 
pertinent Partnership Law provisions to 
determine whether the dissolution breached 
the agreement. The breach is clear from the 
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agreement alone.7 
  
Although the lower courts erred in applying 
Partnership Law § 62 (1) (b) to decide 
whether defendant violated the agreement, 
the conclusion they reached, i.e., that 
defendant’s dissolution was wrongful, is 
correct. 
  
 

 

III. 
Plaintiffs contend that they are entitled to 
attorneys’ and experts’ fees, as part of their 
damages under Partnership Law § 69 (2) (a) 
(II). Defendant insists that, even assuming 
that this Court rules against him on the 
question of breach, he should not be 
required to pay plaintiffs’ attorneys’ or 
experts’ fees. On this issue, we agree with 
defendant. 
  
Under Partnership Law § 69 (2) (a) (II), 
“[w]hen dissolution is caused in 
contravention of the partnership agreement . 
. . [e]ach partner who has not caused 
dissolution wrongfully shall have . . . [t]he 
right, as against each **9 partner who has 
caused the dissolution wrongfully, to 
damages for breach of the agreement.” The 
lower courts in this case held that the 
damages owed by defendant to plaintiffs 
include fees. 
  
(2) We conclude, however, that to award 
fees to plaintiffs would be to contradict New 
York’s well-established adoption of the 
American Rule that “the prevailing litigant 
ordinarily cannot collect . . . attorneys’ fees 
from its unsuccessful opponents” *291 

(Hunt v Sharp, 85 NY2d 883, 885 [1995]). 
Contrary to Supreme Court, the standard is 
not which party was “more responsible” for 
the litigation. Attorneys’ fees are treated as 
“incidents of litigation” (Matter of A.G. Ship 
Maintenance Corp. v Lezak, 69 NY2d 1, 5 
[1986]), rather than damages. “In contrast 
with other legal systems, such as that in 
Great Britain, it has now long been the 
universal rule in this country not to allow a 
litigant to recover damages for the amounts 
expended in the successful prosecution or 
defense of its rights” (Mighty Midgets v 
Centennial Ins. Co., 47 NY2d 12, 21-22 
[1979]). The exception is when “an award is 
authorized by agreement between the parties 
or by statute or court rule” (Mount Vernon 
City School Dist. v Nova Cas. Co., 19 NY3d 
28, 39 [2012], quoting A.G. Ship 
Maintenance Corp., 69 NY2d at 5), but 
plaintiffs point to no provision within the 
agreement or the Partnership Law 
authorizing such an exception to the 
American Rule here. In particular, plaintiffs 
fail to identify any counterpart in the 
Partnership Law to statutes such as CPLR 
909, allowing recovery of attorneys’ fees in 
class action lawsuits, or CPLR 5031, 
allowing recovery of attorneys’ fees in 
medical malpractice actions. 
  
Plaintiffs principally rely on City of Elmira v 
Larry Walter, Inc. (150 AD2d 129, 133 [3d 
Dept 1989], affd 76 NY2d 912 [1990]) and 
Aero Garage Corp. v Hirschfeld (185 AD2d 
775, 776 [1st Dept 1992]). In City of Elmira, 
the Appellate Division held that certain legal 
expenses incurred by the winning party in a 
breach of contract case were recoverable 
because the charges were not “counsel fees” 
subject to the American Rule, but rather 
“recoverable expenditures directly 
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occasioned and made necessary by the 
breach” (City of Elmira, 150 AD2d at 133 
[internal quotation marks and citations 
omitted]). The expenses were legal fees 
expended in rebidding the contract 
following the breach, not in the breach of 
contract action itself. Similarly, in Aero 
Garage, the Appellate Division, citing City 
of Elmira, ruled that the trial court correctly 
“awarded attorney’s fees incurred by 
plaintiff in obtaining [a] certificate of 
occupancy as an element of compensatory 
damages,” because “[t]hese legal expenses 
were incurred by plaintiff in attempting by 
itself to fulfill defendants’ obligations under 
the contract and were directly occasioned 
and made necessary by defendants’ breach” 
(Aero Garage, 185 AD2d at 776 [internal 
quotation marks and citations omitted]). 
  
Rather than supporting plaintiffs’ analysis, 
the cited cases clearly rely on a distinction 
between, on the one hand, legal *292 fees 
incurred in prosecuting or defending a 
successful civil lawsuit and, on the other 
hand, legal fees, in the nature of damages, 
incurred in carrying out separate acts 
necessitated by the breach. Plaintiffs’ 
approach would mean that fees could be 
awarded to the victorious party in any 
breach of contract litigation, as long as that 
party persuaded a court that it had to litigate 
the issue in order to avoid the consequences 
of defendant’s breach. Indeed, this purported 
exception would be so large as to swallow 
the American Rule. 
  
The lower courts erred in awarding 
attorneys’ fees and experts’ fees to 
plaintiffs, with respect to plaintiffs’ lawsuit. 
To this extent, we modify the amended 
judgment of Supreme Court from which 

defendant appeals, as well as the Appellate 
Division’s 2016 order upholding the award 
of fees, and we remit to Supreme Court for 
recalculation of damages. Plaintiffs, if they 
so choose, may argue on remand that certain 
attorneys’ fees, not related to their lawsuit, 
were incurred as a direct result of 
defendant’s breach and should be included 
as damages.8**10 
  
 

 

IV. 
(3) With respect to the reduction for 
goodwill, Partnership Law § 69 (2) (c) (II) 
gives a partner who dissolves a partnership 
in contravention of the partnership 
agreement the right “to have the value of his 
interest in the partnership, less any damages 
caused to his copartners by the dissolution, 
ascertained and paid to him in cash, . . . but 
in ascertaining the value of the partner’s 
interest the value of the good-will of the 
business shall not be considered.” In other 
words, any goodwill component in the value 
of the partner’s interest must be deducted. 
Defendant argues that he should not have 
been assessed a goodwill deduction. 
  
Goodwill is an intangible asset of a business, 
corresponding in this context to what a 
buyer would pay for the business, over and 
above its value as a mere sum of tangible 
assets, *293 because of the patronage and 
support of regular customers. Goodwill 
consists in “every positive advantage . . . 
that has been acquired by a proprietor in 
carrying on [a] business, whether connected 
with the premises in which the business is 
conducted, or with the name under which it 
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is managed, or with any other matter 
carrying with it the benefit of the business” 
(Spaulding v Benenati, 57 NY2d 418, 424 n 
3 [1982] [internal quotation marks and 
citation omitted]). It is, in Judge Cardozo’s 
words, what people “will pay for any 
privilege that gives a reasonable expectancy 
of preference in the race of competition. 
Such expectancy may come from succession 
in place or name or otherwise to a business 
that has won the favor of its customers” 
(Matter of Brown, 242 NY 1, 6 [1926] 
[citation omitted]; see also Spaulding, 57 
NY2d at 423). 
  
Defendant argues that the Partnership lacked 
goodwill as a matter of law. He contends 
that goodwill does not exist in a real estate 
holding, citing Cohen v Cohen (279 AD2d 
599 [2d Dept 2001]) and Matter of Cinque v 
Largo Enters. of Suffolk County (212 AD2d 
608 [2d Dept 1995]) for the proposition that 
when holdings consist solely of real property 
and cash, no part of the value of the business 
is attributable to goodwill. Defendant 
misreads these cases. They do not hold that 
real estate holdings can never have goodwill 
value as a matter of law, but merely assert in 
each case that the subject real estate holding 
did not have a goodwill component as a 
matter of fact (see Cohen, 279 AD2d at 600; 
Cinque, 212 AD2d at 610). 
  
Defendant also notes that no goodwill value 
was reflected in the books or financial 
statements of the Partnership. Lack of 
goodwill does not follow as a matter of law, 
however, from this circumstance. While 
defendant urges the Court to find an implied 
“agreement among partners . . . that 
goodwill not be considered an asset of the 
firm” (Dawson, 88 NY2d at 671), the 

precedent he relies on is clearly 
distinguishable. In Dawson, the partnership 
agreement of a law firm expressly provided 
that “no consideration has been or is to be 
paid for the Firm name or any good will of 
the partnership, as such items are deemed to 
be of no value” (Dawson, 88 NY2d at 672), 
a contractual provision not present here. 
Indeed, Dawson clarified that its holding 
was “based on the specific facts presented, 
and should not be construed as a prohibition 
against the valuation, in the appropriate 
case, of . . . goodwill” (Dawson, 88 NY2d at 
672). 
  
In short, the goodwill question is a factual 
one. “In a case such as this, with affirmed 
findings of fact, our scope of review *294 is 
narrow. This court is without power to 
review findings of fact if such findings are 
supported by evidence in the record” 
(Humphrey v State of New York, 60 NY2d 
742, 743 [1983]). Here, the trial court found, 
based on the expert testimony and other 
evidence, that the shopping mall and the 
mall’s tenants attract regular, loyal shoppers, 
and there is record support for the affirmed 
finding that the value of the Partnership 
included, in addition to its real property and 
cash, a goodwill component.9 
  
 

 

**11 V. 
(4) The next issue is whether the lower 
courts erred in applying a discount for lack 
of marketability, i.e., a deduction from the 
value of defendant’s ownership interest 
reflecting the relative illiquidity or deficit in 
marketability of the interest. Defendant 
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urges this Court to adopt the holding of the 
Louisiana Supreme Court that such 
“discounts must be used sparingly and only 
when the facts support their use” (Cannon v 
Bertrand, 2008-1073 [La 1/21/09], 2 So 3d 
393, 396 [2009]). Defendant, however, 
failed to preserve any challenge to the 
applicability of a marketability discount to 
the value of a partnership interest after 
wrongful dissolution. At trial, his expert 
conceded that a marketability discount 
would apply and defendant did not depart 
from this in his posttrial motion papers. The 
parties’ dispute before the trial court was 
over the percentage. Because the broader 
issue was not preserved, the application of 
the marketability discount is not properly 
before us. 
  
 

 

VI. 
The final question we must resolve is 
whether a minority discount may be applied 
in the calculation of the value of a 
wrongfully dissolving partner’s interest in a 
partnership, pursuant to Partnership Law § 
69 (2) (c) (II), when the remaining partners 
continue the business under Partnership Law 
§ 69 (2) (b). A minority discount is a 
standard tool in valuation of a financial 
interest, designed to reflect the fact that the 
price an investor is willing to pay for a 
minority ownership interest in a *295 
business, whether a corporation or a 
partnership, is less because the owner of a 
minority interest lacks control of the 
business.10 
  
Defendant contends that, as a matter of law, 

minority discounts are not applicable in the 
valuation of a minority partner’s interest 
after the partner exits a business that 
remains a going concern. This issue is 
properly preserved, but we cannot agree 
with defendant on the merits.11 
  
In requiring the minority discount, the 
Appellate Division relied on Anastos v Sable 
(443 Mass 146, 819 NE2d 587 [2004]), in 
which the Massachusetts Supreme Judicial 
Court interpreted a UPA-based statute that is 
identical in all relevant respects to our 
Partnership Law § 69 (2) (c) (II). There, the 
plaintiff dissolved a partnership in violation 
of the partnership agreement, and, as here, 
the other partners continued the partnership 
business, rather than liquidate. The trial 
court in Anastos, in determining the value of 
the plaintiff’s interest, applied a minority 
discount to reflect that there was “no ready 
market for the purchase of an interest in a 
general partnership whose primary asset is 
real estate where the partnership agreement 
contains limitations and restrictions on the 
control that any minority owner can 
exercise” (Anastos, 443 Mass at 147-148, 
819 NE2d at 589). The Supreme Judicial 
Court of Massachusetts upheld this decision, 
stating: 

“In this case, the remaining partners chose 
to exercise their statutory right to continue 
the partnership business for the remainder 
of the partnership term, so the partnership 
business is not ‘winding up’ and must 
therefore be treated as a going concern. 
Because the plaintiff cannot compel 
liquidation of the business at the point of 
dissolution, we read [Massachusetts 
General Laws, chapter 108A, § 38 (2) (c) 
(II)] as offering a **12 nonliquidation 
based method of calculating the value of 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017921192&pubNum=0003926&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_3926_396&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_396
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017921192&pubNum=0003926&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_3926_396&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_396
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_578_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_589
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_578_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_589
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST108AS38&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST108AS38&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST108AS38&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Congel v Malfitano, 31 N.Y.3d 272 (2018)  
101 N.E.3d 341, 76 N.Y.S.3d 873, 2018 N.Y. Slip Op. 02119 
 

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 20 
 

his partnership interest.” (Anastos, 443 
Mass at 152, 819 NE2d at 592.) 

  
(5) *296 Here, similarly, Partnership Law § 
69 (2) (c) (II) contemplates a valuation of a 
wrongfully dissolving partner’s interest 
based on treating the partnership as a going 
concern, rather than an asset to be 
liquidated. In other words, the statute does 
not contemplate a valuation of the entire 
business as if it were being sold on the open 
market, but rather a determination of the fair 
market value of the wrongfully dissolving 
partner’s interest as if that interest were 
being sold piecemeal and the rest of the 
business continuing as a going concern.12 
Given that the focus is on one partner’s 
interest in a persisting concern, we agree 
with the Massachusetts high court that a 
minority discount is applicable, because a 
minority interest is worth less to anyone 
buying that interest alone. 
  
Notably, New York, like Massachusetts, has 
not adopted the 1997 Uniform Partnership 
Act commonly known as RUPA. The 
dissent’s discussion of RUPA and of cases 
from states that have adopted RUPA does 
not illuminate the law in New York. In 
particular, while RUPA, “[b]y focusing on a 
top-down valuation keyed to a sale of all of 
the assets of the partnership, . . . directs the 
analysis away from a valuation of the 
interests of a particular partner,” so that “a 
minority discount is inappropriate” 
(dissenting op at 302 [internal quotation 
marks and citation omitted]), we conclude 
that the same cannot be said of the UPA. 
  
It is true, of course, that in the Partnership 
Law § 69 (2) (c) (II) context the wrongfully 
dissolving partner’s interest may simply be 

absorbed by the remaining partners. In our 
view, this does not render the value 
generated by application of a minority 
discount an inaccurate valuation of the 
intrinsic worth of that partner’s interest. To 
repeat, the exiting partner’s interest may 
appropriately be valued in light of the fair 
market value of that minority interest given 
that the partner is departing and the 
partnership continuing. 
  
As defendant observes, the closest this Court 
has come to examining the issue is Matter of 
Friedman v Beway Realty Corp. (87 NY2d 
161 [1995]). There, we held that the use of a 
minority discount should be rejected in the 
context of valuing the interests of dissenting 
shareholders in a closely held *297 
corporation. That context, however, is 
clearly distinguishable from ours. Friedman 
involved a proceeding under Business 
Corporation Law § 623, which gives 
“minority stockholders the right to withdraw 
from a corporation and be compensated for 
the value of their interests when the 
corporate majority takes significant action 
deemed inimical to the position of the 
minority” (Friedman, 87 NY2d at 167). 
Business Corporation Law § 623 invokes a 
statutory term of art, “fair value,” in 
requiring that a dissenting shareholder who 
exercises appraisal rights be paid the “fair 
value” of his or her shares (Business 
Corporation Law § 623 [e]), as opposed to 
their fair market value. The term “fair value” 
is not present in the statute under review 
here. 
  
The terminological difference reflects an 
underlying difference in statutory scheme. 
As plaintiffs note, Business Corporation 
Law § 623 contemplates a significant 
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change to a business that the majority of 
shareholders have adopted over the 
minority’s dissent. The value of the 
corporation’s stock will likely be very 
different from the value prior to dissent and 
appraisal. This provides the rationale for the 
statutory requirement that the dissenter be 
paid “fair value,” as opposed to fair market 
value, as a remedial matter. By contrast, 
wrongful dissolution of a partnership may 
happen at any time, and valuation of a 
partner’s interest occurs only if the 
remaining partners have agreed to continue 
their business as if nothing changed. Unlike 
shareholder dissent and appraisal, wrongful 
dissolution is not necessarily preceded by 
upheaval “inimical to the position of the 
minority” (**13 Friedman, 87 NY2d at 
167), so trial courts need not substitute a 
“fair value” for the actual value a third party 
would pay. Indeed, here the upheaval took 
the form of an action by a minority partner 
inimical to the majority’s interests. 
  
In short, Friedman does not offer a rationale 
for rejecting the view that third-party market 
value is the compensation to which a 
wrongful dissolver is entitled, a view 
consistent with the use of a minority 
discount to capture any impact that a lack of 
control may have on that market price. 
While “[t]he application of minority 
discounts is a matter of some debate in close 
corporations” (1 Christine Hurt et al., 
Bromberg and Ribstein on Partnership § 
7.13 [B] [1] at 7-168 n 17 [2d ed and 2017-2 
Supp]), “courts usually allow the application 
of a minority discount” in determining the 
value of an interest in a partnership (id. § 
7.13 [B] [1] at 7-167 n 17). 
  
Defendant also draws our attention to a 

decision by the Maryland Court of Special 
Appeals, *298 East Park Ltd. Partnership v 
Larkin (167 Md App 599, 893 A2d 1219 
[2006], cert denied 393 Md 243, 900 A2d 
749 [2006]). In that case, partners withdrew 
from a limited partnership under a statute 
providing that a partner could do so without 
dissolution, and “receive, within a 
reasonable time after withdrawal, the fair 
value of the partner’s partnership interest in 
the limited partnership as of the date of 
withdrawal, based on the partner’s right to 
share in distributions from the limited 
partnership” (Md Code Ann, Corps & 
Ass’ns § 10-604). Again, as in Friedman, it 
is clear that a different statutory scheme, 
involving cashing out an interest for “fair 
value,” was at work. By contrast, the statute 
we are analyzing relates to wrongful 
dissolution, rather than a statutory right to 
withdraw, and it makes no mention of “fair 
value.” Of course, this is not to say that the 
assessed value should not be fair. The point 
is simply that the statutory scheme in the 
Partnership Law is consistent with the 
application of a fair market value assessment 
of the particular partnership interest, and the 
use of standard valuation tools including a 
minority discount. 
  
In sum, defendant provides no basis for 
concluding that a minority discount is 
inapplicable as a matter of law to the 
valuation of the interest of a wrongfully 
dissolving partner when the remaining 
partners continue the partnership.13 We note, 
finally, that the parties to a partnership 
agreement may contract out of application of 
a minority discount to the valuation of their 
interests, just as they may contract around 
statutory provisions. Defendant does not 
assert that the agreement precluded use of a 
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minority discount in this manner. 
  
 

 

VII. 
For these reasons, Supreme Court properly 
determined the value of defendant’s interest 
in the Partnership, but erred in awarding fees 
to plaintiffs as part of the statutory damages. 
  
Accordingly, the judgment appealed from 
and the orders of the Appellate Division 
brought up for review should be modified, 
without costs, by remitting the case to 
Supreme Court for further proceedings in 
accordance with this opinion, and, as so 
modified, affirmed.**14 
  

Feinman, J. (dissenting in part). I fully 
concur with the well-*299 reasoned analyses 
in parts I through V of the majority opinion. 
I do not join part VI, the majority’s holding 
that the trial court was required to apply a 
minority discount to the value of a partner’s 
interests under Partnership Law § 69 (2) (c) 
(II). Except for a brief discussion of Anastos 
v Sable (443 Mass 146, 819 NE2d 587 
[2004]), a Massachusetts case that I believe 
is inapposite, the majority’s analysis of the 
minority discount issue consists almost 
exclusively of distinguishing the extensive 
authority adverse to its position. It does not, 
however, advance an affirmative rationale 
explaining why respondents’ proposed 
interpretation ought to prevail over 
appellant’s. 
 
The consequences of a dissolution, including 
the dissolving and non-dissolving partners’ 

respective liabilities, are governed 
principally by the partnership agreement 
(see Ederer v Gursky, 9 NY3d 514, 526 
[2007]; see also Seattle-First Natl. Bank v 
Marshall, 31 Wash App 339, 345-347, 641 
P2d 1194, 1198-1199 [1982], review denied 
97 Wash 2d 1023 [June 30, 1982]). As the 
majority observes, where, as here, the 
agreement is silent as to the amount payable 
to a dissolving partner, we must look to the 
default rules contained in Partnership Law § 
69. 
  
Section 69 distinguishes between wrongful 
and non-wrongful dissolutions. If the 
partnership’s dissolution was not wrongful, 
then “each partner . . . may have the 
partnership property applied to discharge its 
liabilities, and the surplus applied to pay in 
cash the net amount owing to the respective 
partners” (Partnership Law § 69 [1]). In 
effect, “the withdrawing partner, unless 
otherwise agreed, has the right, upon 
dissolution, to compel the ‘winding up’ or 
liquidation of the company, and receive the 
value of [its] interest in the partnership” 
(Estate of Watts v Commissioner of Internal 
Revenue, 823 F2d 483, 486 [11th Cir 1987] 
[emphasis omitted] [construing substantially 
identical provisions of the Oregon Uniform 
Partnership Act]). Where dissolution is 
wrongful and the partners do not elect to 
continue the existence of the partnership 
under section 69 (2) (b), the result is the 
same, except that the wrongful dissolver’s 
right to payment must be set off against 
“damages for breach of the agreement” 
(Partnership Law § 69 [2] [a] [I]-[II]; [c] 
[I]). If the partnership is continued, 
however, the Partnership Law states only 
that the wrongful dissolver is entitled to “the 
value of [the partner’s] interest in the 
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partnership,” excluding goodwill and set off 
against contractual damages (id. § 69 [2] [c] 
[II]). Although this procedure results in a 
technical dissolution, its economic effect in 
most cases is that a partner is allowed*300 
to cash out of the partnership and withdraw 
at any time, subject to its obligation to 
compensate the remaining partners for any 
losses they incur as a result of the breach of 
the partnership agreement. In this context, 
whether the “value of [the partner’s] interest 
in the partnership” is subject to a discount 
for that partner’s lack of control is the issue 
now before us. 
  
Here, the majority insists that the “value of 
[the partner’s] interest in the partnership” 
could only mean “the price at which [the 
interest] would change hands between a 
willing buyer and a willing seller” “as if that 
interest were being sold piecemeal and the 
rest of the business continuing as a going 
concern” (majority op at 296 and 296 n 12). 
But the majority does not explain why this is 
so. It may be true that, if we were to adhere 
to this definition, it would lead to the 
conclusion that minority partnership 
interests should be discounted for lack of 
control (see Estate of Andrews v 
Commissioner of Internal Revenue, 79 TC 
938, 951-956 [1982], superseded on other 
grounds by statute as recognized in Estate of 
Jelke v Commissioner of Internal Revenue, 
507 F3d 1317 [11th Cir 2007], reh and reh 
en banc denied 277 Fed Appx 977 [11th Cir 
2008], cert denied 555 US 826 [2008]; see 
also Sandra K. Miller, Discounts and 
Buyouts in Minority Investor LLC Valuation 
Disputes Involving Oppression or Divorce, 
13 U Pa J Bus L 607, 612-614 [2011] 
[finding that the evidence “leads one to 
believe that the minority discount is a very 

real market phenomenon”]). However, it is 
not clear that this is what the legislature, or 
the drafters of the Uniform Partnership Act 
(1914) (UPA), meant by “value.” The plain 
meaning of the word “value” does not 
unambiguously point to fair market value, 
let alone to the majority’s hypothesized 
condition of a willing buyer, a willing seller, 
and a “piecemeal” marketing of only one 
slice of the partnership (see BFP v 
Resolution Trust Corporation, 511 US 531, 
535-540 [1994] [rejecting a construction of 
“reasonably equivalent value” under 11 
USC § 548 (a) (2) that would equate “value” 
with “fair market value”]). As the Supreme 
Court explained in BFP, “market value, as it 
is commonly understood, has no 
applicability in the forced-sale context; 
indeed, it is the very antithesis of forced-sale 
value” (id. at 537).1**15 
  
*301 The UPA left it unclear how a 
wrongful dissolver’s buyout price should be 
calculated or whether any discounts should 
be applied (see UPA § 38 [2] [c] [II]; Brian 
Tully, Comment, Determining the “Fair 
Value” of a Withdrawing Partner’s 
Partnership Interest: Exploring the 
Uncharted Alphabet Soup of Texas 
Partnership Law, 54 Baylor L Rev 927, 
945-949 [2002]). This ambiguity was 
explored during the process of drafting what 
would become the Uniform Partnership Act 
(1997) (Revised Uniform Partnership Act or 
RUPA), and attempts to arrive at an 
appropriate definition were made (see Allan 
Donn, Robert W. Hillman & Donald J. 
Weidner, The Revised Uniform Partnership 
Act § 701, Authors’ Comment 2 [2017-2018 
ed]). As the Reporters for the RUPA 
acknowledged: 

“The UPA says little about the buyout of 
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a partner. UPA section 38(2) provides 
that, if there is a wrongful dissolution, the 
partners who have not dissolved 
wrongfully may continue the business 
‘during the agreed term’ if they 
unanimously agree to do so. To do so, 
they must ‘secure the payment by bond 
approved by the court, or pay to any 
partner who has caused the dissolution 
wrongfully, the value of his interest in the 
partnership at the dissolution, less any 
damages recoverable . . . and in like 
manner indemnify him against all present 
or future partnership liabilities.’ There is 
no further definition of the buyout in the 
statute and the case law leaves many 
uncertainties about how the UPA rules 
apply.” (Donald J. Weidner & John W. 
Larson, The Revised Uniform Partnership 
Act: The Reporters’ Overview, 49 Bus 
Law 1, 10-11 [1993].) 

The RUPA resolved this ambiguity by 
explicitly defining the “buyout price” of a 
withdrawing partner as “the amount that 
would have been distributable to the 
dissociating partner . . . if, on the date of 
dissociation, the assets of the partnership 
*302 were sold at a price equal to the greater 
of the liquidation value or the value based 
on a sale of the entire business as a going 
concern” (RUPA § 701 [b]).2 In other words, 
a dissociating partner would be entitled to its 
proportionate share in the value of the 
business as a going concern, set off against 
**16 contractual damages, but without an 
individualized inquiry into the marketability 
of its particular slice of the partnership. 
Consistent with this definition, the Official 
Comment stated that “[t]he notion of a 
minority discount in determining the buyout 
price is negated by valuing the business as a 
going concern” (id. § 701 [b], Comment). 

As one leading treatise on the RUPA 
explained, “[b]y focusing on a top-down 
valuation keyed to a sale of all of the assets 
of the partnership, [RUPA] directs the 
analysis away from a valuation of the 
interests of a particular partner. Because the 
valuation inquiry is not directed to the value 
of an individual interest, a minority discount 
is inappropriate” (Donn § 701, Authors’ 
Comment 4). 
  
Although New York has not adopted the 
RUPA, “[l]egislative inaction is a weak reed 
upon which to lean in determining 
legislative intent” (Flanagan v Mount Eden 
Gen. Hosp., 24 NY2d 427, 433 [1969]). By 
excluding minority discounts, it does not 
appear that the drafters of the RUPA 
necessarily intended a change in the 
computation of the buyout price. The only 
departures from the UPA specifically noted 
in the Official Comment are the exclusion of 
the goodwill discount and the elimination of 
a partner’s right to elect profits in lieu of 
interest under UPA § 42 (see RUPA § 701 
[b], Comment). A 1986 report by the 
American Bar Association’s UPA Revision 
Subcommittee stated that it was “unlikely 
that a different measure [of value] was 
intended” between UPA § 38 (2) (c) (II) and 
(1)—the amounts payable to wrongful and 
non-wrongful dissolvers, respectively—“and 
there is no reason for the terms to be 
different” (UPA Revision Subcommittee of 
the Committee on Partnerships and 
Unincorporated Business Organizations, 
Should the Uniform Partnership Act Be 
Revised?, 43 Bus Law 121, 174-175 and n 
119 [1987], citing Judson Adams Crane & 
Alan R. Bromberg, Law of Partnership 476 
n 54 [1968]). This would suggest that 
“value,” under UPA 
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a *303 pro rata share of the partnership’s 
value as a whole. As another commentator 
opined, while it was “not clear that the 
[UPA] mandates a pro rata share,” “a strong 
argument can be made that the ‘default’ 
valuation under the [UPA] should be pro 
rata” (see Larry E. Ribstein, A Statutory 
Approach to Partner Dissociation, 65 Wash 
U LQ 357, 383 n 85 [1987]). As Professor 
Ribstein explains: 

“Partnership interests, unlike corporate 
stock, are not normally freely 
transferable. Giving each partner a right 
to sell his interest back to the firm, 
depending on how the buyout price is 
determined and the transaction costs of 
exercising the put, serves as a substitute 
for the efficient market for corporate 
stock in containing exploitation. In fact, a 
buyout price that represents the partner’s 
pro rata share of the partnership is a better 
counter to exploitation than an efficient 
market price because the pro rata price 
prevents the controlling faction from 
taking advantage of its own exploitive 
conduct by purchasing the minority’s 
interest at a discount.” (Id. at 382-383 
[footnotes omitted].) 

Because this valuation would simply entitle 
the dissolving partner to its allocable share 
of the value of the partnership as a whole, it 
would be incompatible with a minority 
discount (see Vick v Albert, 47 AD3d 482, 
484 [1st Dept 2008], lv denied 10 NY3d 707 
[2008]; Weidner & Larson, 49 Bus Law at 
11-12). 
  
In the context of corporate appraisals and 
judicial dissolutions, minority discounts 
have been soundly rejected in New York 
and in the vast majority of jurisdictions 
across the country (see Matter of Penepent 

Corp., 96 NY2d 186, 194 [2001]; Matter of 
Friedman v Beway Realty Corp., 87 NY2d 
161, 167-170 [1995]; Matter of Raskin v 
Walter Karl, Inc., 129 AD2d 642, 644 [2d 
Dept 1987]; Brown v Arp & Hammond 
Hardware Co., 2006 WY 107, ¶¶ 28-30, 141 
P3d 673, 683 [2006] [collecting cases]; 
Christopher Vaeth, Propriety of Applying 
Minority Discount to Value of Shares 
Purchased by Corporation or its 
Shareholders from Minority Shareholders, 
13 ALR5th 840 [1993]). In most states, 
including New York, minority stockholders 
must receive their “proportionate interest in 
the going concern value of the corporation 
as a whole, that is, what a willing purchaser, 
in an arm’s length transaction, would offer 
for the corporation as an operating 
business” (Friedman, 87 NY2d at 168 
[internal quotation marks omitted], quoting 
*304 Matter of Pace Photographers  
[Rosen], 71 NY2d 737, 748 [1988]; see 
Cavalier Oil Corp. v Harnett, 564 A2d 
1137, 1144 [Del 1989]; 2 American Law 
Institute, Principles of Corporate 
Governance: Analysis and 
Recommendations § 7.22 [a] [1994]). This 
valuation precludes a minority discount 
because “[a] minority discount would 
necessarily deprive minority shareholders of 
their proportionate interest in a going 
concern” (Friedman, 87 NY2d at 169; 
Cavalier, 564 A2d at 1145). 
  
This wealth of corporate cases has produced 
a number of interlocking rationales for 
excluding minority discounts. Two primary 
rationales have emerged from the case law. 
First, many courts, including this one, have 
explained that the exclusion is partially 
motivated by a desire to deter unfair 
squeeze-outs and safeguard minority **17 
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shareholders from oppression (see 
Friedman, 87 NY2d at 169-170; Shawnee 
Telecom Resources, Inc. v Brown, 354 
SW3d 542, 552-556 [Ky 2011]; In re 
Valuation of Common Stock of McLoon Oil 
Co., 565 A2d 997, 1004-1005 [Me 1989]; 
Lawson Mardon Wheaton, Inc. v Smith, 160 
NJ 383, 400-401, 734 A2d 738, 748-749 
[1999]). The majority may be correct that 
these concerns are attenuated in the 
partnership context; a wrongful dissolution 
happens at the dissolving partner’s initiative 
and is not necessarily triggered by a sale of 
the business or a determination that the 
partnership engaged in misconduct (cf. 
Business Corporation Law §§ 623, 1104-a; 
Hansen v 75 Ranch Co., 288 Mont 310, 325, 
957 P2d 32, 41 [1998] [“(D)iscounts at the 
shareholder level are inherently unfair to the 
minority shareholder who did not pick the 
timing of the transaction and is not in the 
position of a willing seller”]; Cavalier Oil, 
564 A2d at 1145 [“(T)he appraisal process is 
not intended to reconstruct a pro forma sale 
but to assume that the shareholder was 
willing to maintain (its) investment 
position”]). Nevertheless, the dissenter-like 
status of a dissociating partner should not be 
completely ignored. By organizing their 
business as a general partnership, principals 
sacrifice limited liability and the free 
transferability of their equity interests in 
exchange for, among other things, a 
statutory right to cash out at any time, 
subject to their obligation to pay damages if 
the dissolution is wrongful (see Partnership 
Law § 69; Larry E. Ribstein, The Evolving 
Partnership, 26 J Corp L 819, 823-824, 
849-850 [2001]). Imposing too great a 
punishment for exit “swings the pendulum 
toward permitting oppression of locked-in 
partners. Indeed, close corporations were 

long plagued by such problems” (Ribstein, 
26 J Corp L at 851). *305 “[T]he problem is 
one of finding the appropriate balance 
between these costs of exit and of 
continuity” (id. at 850). Again, although 
New York has not adopted the RUPA, it is 
noteworthy that “[t]he strong support for the 
statutory buyout [in the RUPA] was 
influenced by trends in corporate law 
providing liquidity for a minority participant 
who wanted out of the business” (Donn § 
701, Author’s Comment 2). 
  
The second rationale transposes much more 
easily to the partnership context. As many 
courts have observed, there is an analytical 
flaw in applying a minority discount where 
the actual purchasers of the minority interest 
are the remaining shareholders, rather than a 
hypothetical “willing buyer.” The 
purchasers are not entering into a 
noncontrolling position, but merely 
consolidating and increasing whatever 
degree of control they already have over the 
business. The Montana Supreme Court’s 
analysis in Hansen v 75 Ranch Co. is 
commonly cited: 

“Applying a discount is inappropriate 
when the shareholder is selling her shares 
to a majority shareholder or to the 
corporation. The sale differs from a sale 
to a third party and, thus, different 
interests must be recognized. When 
selling to a third party, the value of the 
shares is either the same as or less than it 
was in the hands of the transferor because 
the third party gains no right to control or 
manage the corporation. However, a sale 
to a majority shareholder or to the 
corporation simply consolidates or 
increases the interests of those already in 
control. Therefore, requiring the 
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application of a minority discount when 
selling to an ‘insider’ would result in a 
windfall to the transferee. This is 
particularly true since the transferring 
shareholder would expect that the shares 
would have at least the same value in her 
hands as in the hands of the transferee. . . . 
Since there is no ‘market’ involved in an 
inside transfer of shares, the minority 
discount should not be applied” (Hansen, 
288 Mont at 325, 957 P2d at 41; accord 
Brown, 2006 WY 107, ¶ 41, 141 P3d at 
687; Arnaud v Stockgrowers State Bank of 
Ashland, Kan., 268 Kan 163, 169, 992 
P2d 216, 220 [1999]; see also Brown v 
Allied Corrugated Box Co., 91 Cal App 
3d 477, 486, 154 Cal Rptr 170, 176 
[1979] [“It has been noted . . . that the 
rule justifying the *306 devaluation of 
minority shares in closely held 
corporations for their lack of control has 
little validity when the shares are to be 
purchased by someone who is already in 
control of the corporation. In such a 
situation, it can hardly be said that the 
shares are worth less to the purchaser 
because they are noncontrolling”]). 

Therefore, when setting the strike price of a 
forced sale of stock to the majority 
shareholders, a minority discount would 
simply transfer wealth from those who do 
not control the corporation to those who do 
(see In re Valuation of Common Stock of 
McLoon Oil Co., 565 A2d at 1005) and 
would “unfairly enrich[ ] the majority 
shareholders,” allowing them to “reap a 
windfall” (Friedman, 87 NY2d at 169, 
quoting Cavalier Oil, 564 A2d at 1145). 
  
Several courts have therefore held that a 
minority discount should not be applied in 
valuing a partner’s interest, when the 

purpose of that valuation is to establish the 
price at which the interest would be sold 
back to the partnership. In Vick v Albert, an 
action for partition and sale of partnership 
assets and an accounting by surviving **18 
partners, the First Department held that a 
discount for minority lack of control would 
be unavailable (47 AD3d at 483-484). 
Although the Court acknowledged that the 
discount would not “undermine the remedial 
goal of the appraisal statutes to protect 
shareholders from being forced to sell at 
unfair values,” it nevertheless held that 
“application of the discount[ ] . . . would 
deprive plaintiffs of the value of the 
decedent’s proportionate interest in a going 
concern, since they would not receive what 
they would have received had the entire 
entity been sold on the open market 
unaffected by a diminution in value as a 
result of a forced sale” (id.). Critically, the 
case hinged on the Court’s construction of 
Partnership Law § 73, which employs the 
same key phrasing as section 69 (see 
Partnership Law § 73 [providing that a 
partner who retires or dies, or such partner’s 
legal representative, is entitled to “the value 
of (the partner’s) interest in the dissolved 
partnership”]). 
  
In In re Marriage of Branscomb, a marital 
dissolution, the court reversed a trial court’s 
judgment applying a minority discount to a 
husband’s interest in a partnership (see 201 
Or App 188, 117 P3d 1051 [2005], review 
denied 339 Or 544, 125 P3d 750 [2005]). 
The court held that such a discount was 
inappropriate where, under the terms of the 
partnership agreement, the husband could 
not sell his interests on the open 
market,*307 but would instead be required 
to sell it to his partners, or, if they did not 
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want to buy it, to have the partnership’s 
assets sold as a whole and the proceeds 
distributed pro rata (see 201 Or App at 
198-199, 117 P3d at 1058). “In either case, 
the factual basis for a minority discount 
would not exist: no buyer would ever be put 
in the position of owning a minority interest 
and assuming a minority risk. If the other 
partners buy husband out, they simply 
augment their majority status; they would 
then become sole owners, neither majority 
nor minority” (201 Or App at 199, 117 P3d 
at 1058). 
  
In East Park Ltd. Partnership v Larkin, the 
Maryland Court of Special Appeals 
determined that a minority discount should 
not be applied when valuing a withdrawing 
partner’s interests under the Maryland 
Revised Uniform Limited Partnership Act 
(Md Code Ann, Corps & Ass’ns § 10-101 et 
seq.) (MRULPA) (see 167 Md App 599, 893 
A2d 1219 [2006], cert denied 393 Md 243, 
900 A2d 749 [2006]). The MRULPA 
provided that a limited partner could 
withdraw at any time, subject to certain 
conditions and six months’ notice, and 
“receive, within a reasonable time after 
withdrawal, the fair value of the partner’s 
partnership interest in the limited 
partnership” (167 Md App at 613, 893 A2d 
at 1227-1228 [emphasis omitted]; see 
MRULPA §§ 10-603 [b]; 10-604). Although 
“fair value” was not defined, the court 
looked to our decision in Friedman, as well 
as the RUPA, for guidance (see East Park, 
167 Md App at 614-615, 893 A2d at 1228). 
The court noted that the purpose of the 
MRULPA provision at issue, like that of the 
dissenting shareholder statute, was to allow 
a partner to “cash out” their interests in 
order to avoid compelling them to 

“participate in a corporate course they find 
objectionable” (167 Md App at 620-621, 
893 A2d at 1232). Moreover, the interests 
were not being sold to a hypothetical third 
party, but were to be “absorbed by the 
partnership entity” itself (167 Md App at 
619, 893 A2d at 1231). Accordingly, the 
court found the corporate appraisal cases to 
be on point: 

“In both situations, the individuals are 
exercising a statutory right to withdraw 
from an entity, and the entity is absorbing 
the interests of those individuals. . . . 
“The application of discounts is 
appropriate only under a fair market value 
analysis, that is, in determining what price 
a willing buyer would offer, *308 and a 
willing seller would accept, on the open 
market. . . . Here, the application of 
discounts would unjustly enrich the 
remaining partners of East Park because 
they would receive the distributions 
attributable to the Withdrawing Partners’ 
interests; yet, . . . the remaining partners 
would end up acquiring the interest[s] of 
the withdrawing partners for less than 
they were worth if those interests had 
remained in the hands of the withdrawing 
partners.” (167 Md App at 620-621, 893 
A2d at 1231-1232 [internal quotation 
marks omitted].) 

  
In Winn v Winn Enters., Ltd. Partnership, 
the Arkansas Court of Appeals held that the 
trial court erred in applying minority 
discounts in valuing the interests of a 
withdrawing member of a family limited 
partnership (see 100 Ark App 134, 265 
SW3d 125 [2007]). The court favorably 
cited East Park and the dissenting 
shareholder cases, noting that “[i]f discounts 
are applied, the entity obtains the 
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withdrawing shareholder or partner’s 
interest for less than that interest would be 
worth in the hands of the withdrawing 
shareholder or partner” (100 Ark App 
139-140, 265 SW3d at 128). 
  
Most recently, the Louisiana Supreme Court 
joined this line of cases when it held that a 
minority discount should not have been 
applied to the value of a withdrawing 
partner’s interests in a limited liability 
partnership (see Cannon v Bertrand, 
2008-1073 [La 1/21/09], 2 So 3d 393 
[2009]). The court held that, while 
“[m]inority discounts . . . may have a place” 
**19 under Louisiana law, “such discounts 
must be used sparingly” (2008-1073 [La 
1/21/09], 2 So 3d at 396). Specifically, the 
court held that it was an abuse of discretion 
to apply the discount where “[t]he buyers of 
the partnership interest at issue are the two 
remaining partners in the partnership,” who 
would “not be subject to a lack of control as 
would a third party,” and where the 
remaining partners “opt[ed] to continue the 
partnership and avoid liquidation” (id.). 
Although Cannon eschewed a per se rule 
against minority discounts, and although 
Louisiana is not a UPA state, Cannon’s 
reasoning would appear to preclude 
discounts where, as here, the non-dissolving 
partners elect to continue the partnership and 
absorb the wrongfully-dissolving partner’s 
interests. 
  
Although the Supreme Judicial Court of 
Massachusetts embraced minority discounts 
under UPA § 38 (2) (see Anastos, 443 Mass 
146, 819 NE2d 587), Anastos was focused 
on a different*309 legal issue. The issue 
actually presented and analyzed in Anastos 
was whether the partnership should be 

valued at liquidation value or as a 
going-concern (see 443 Mass at 149-152, 
819 NE2d at 590-592). The court correctly 
concluded that going-concern value, rather 
than liquidation value, was the appropriate 
measure, where the remaining partners elect 
to continue the partnership’s existence under 
UPA § 38 (2) (b) (see id.). However, after 
concluding that the partnership should be 
valued as a going concern, the court’s only 
discussion of the minority discount issue 
was its statement that the trial court’s “use 
of a forty per cent minority shareholder 
discount [was] well supported by the 
evidence and therefore not clearly 
erroneous” (443 Mass at 152, 819 NE2d at 
592). The Anastos court simply assumed 
that if the partnership were valued as a going 
concern, rather than at liquidation value, 
then the interest should be valued piecemeal, 
rather than as a proportionate share of the 
business as a going concern. The court never 
explained why this assumption should hold, 
and, as explained above, cases decided after 
Anastos have challenged it (see Vick, 47 
AD3d at 483-484; East Park, 167 Md App 
599, 893 A2d 1219; Winn, 100 Ark App 
134, 265 SW3d 125). 
  
A number of authorities have criticized the 
feasibility of applying a minority discount. 
In the corporate context, “[d]iscounting 
individual share holdings injects into the 
appraisal process speculation on the various 
factors which may dictate the marketability 
of minority shareholdings” (Cavalier Oil, 
564 A2d at 1145; accord HMO-W Inc. v 
SSM Health Care Sys., 234 Wis 2d 707, 
720-722, 611 NW2d 250, 256 [2000]). 

“Courts have not . . . agreed on a clear 
standard for the proper discount figure, 
and they have applied considerably 
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different discounts. Discounting thus 
complicates judicial [appraisals], and 
makes it even more difficult for private 
parties to anticipate likely appraisal 
practices. Denying a minority discount, 
on the other hand, comports with fairness, 
simplifies the valuation process, and 
facilitates negotiations between parties” 
(Robert B. Heglar, Note, Rejecting the 
Minority Discount, 1989 Duke LJ 258, 
276 [1989]; see also Miller, 13 U Pa J 
Bus L at 635-636 [arguing against 
minority discounts in limited liability 
company (LLC) valuation proceedings, 
because “LLC jurisprudence should be 
developed in a way that maximizes 
certainty and *310 predictability as much 
as possible” and “the minority discount 
creates substantial uncertainty in the 
setting of the LLC”]). 

Minority discounts would essentially 
randomize the partnership’s liability in 
many wrongful dissolution cases, hindering 
the dissolving partner’s ability to settle the 
dispute out of court based on a reliable and 
predictable computation of the “value of 
[its] interest.” 
  
Finally, if the purpose of the minority 
discount is to deter or punish “wrongful” 
conduct, as the Appellate Division below 
implied (see Congel v Malfitano, 141 AD3d 
64, 73 [2d Dept 2016]), then it is certainly a 
peculiar way to do so. The brunt of this 
penalty will fall disproportionately on 
minority partners, the class of partners 
whose withdrawal is least likely to cause a 
disturbance, but whose exit rights are most 
important, due precisely to their lack of 
control over the business. This would 
“inflict[ ] a double penalty” upon the 
minority partner (Brown, 2006 WY 107, ¶ 

30, 141 P3d at 683, quoting HMO-W, 234 
Wis 2d at 723, 611 NW2d at 257); the 
partner not only lacks control over 
operational decision-making, but would then 
receive less than a proportionate value 
because of that lack of control. Indeed, by 
the majority’s own logic, if a wrongful 
dissolver is a majority or controlling 
partner—precisely the kind of partner whose 
dissociation will most damage the 
business—that partner may now be entitled 
to a control premium under Partnership Law 
§ 69 (2) (c) (II), since this would reflect the 
amount that a willing third-party buyer 
would pay for a majority stake (see majority 
op at 296 and 296 n 12). The structure of 
Partnership Law § 69 (2) (c) (II) already 
deters wrongful dissolution in two ways: by 
requiring the dissolving partner to pay 
damages, and by discounting the value of its 
partnership interests attributable to goodwill. 
A further discount for a lack of control is 
cumulative and unnecessary in light of these 
other provisions. 
  
In defining the “value of [the partner’s] 
interest in the partnership,” the question 
does not turn on whether a particular method 
of valuation is “accurate,” but whether that 
valuation will lead to an allocation of wealth 
as between **20 these partners that best 
advances the legislative scheme. “Value” 
can mean many different things, and the 
definition we embrace should be guided by 
the ends that the legislature sought to 
implement when it enacted the Partnership 
Law. Here, the court applied a minority 
discount of $1,768,552.50 to 
appellant’s*311 partnership interests, which 
were stipulated to be worth $4,850,000 
without adjustments (see majority op at 
284). The question is, in an action for 
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wrongful dissolution, where the partnership 
is continued as a going concern, which party 
has the greater right to that $1,768,552.50 
portion of appellant’s interests—the 
controlling partners, or appellant himself? 
For the reasons discussed above, I believe 
this question should resolve in appellant’s 
favor, and the order of the Appellate 
Division should be modified accordingly. 
  
Judges Rivera, Stein, Garcia and Wilson 
concur; Judge Feinman dissents in part in an 
opinion in which Chief Judge DiFiore 
concurs. 
  

Judgment appealed from, and orders of the 
Appellate Division brought up for review, 
modified, without costs, by remitting the 
case to Supreme Court, Dutchess County, 
for further proceedings in accordance with 
the opinion herein and, as so modified, 
affirmed. 
  
 
 

Copr. (C) 2025, Secretary of State, State of 
New York 
 

Footnotes 
 
1 
 

Plaintiffs did not take the position that defendant’s action had no legal effect and failed to dissolve the Partnership. On 
appeal, plaintiffs concede that the Partnership dissolved by operation of law. The dispute concerns whether the 
dissolution violated the agreement. Consequently, we have no occasion to consider whether plaintiffs would prevail if 
they had argued that under the agreement a purported unilateral dissolution is no dissolution at all. 

 

2 
 

The judicial dissolution statute, Partnership Law § 63, gives a partner the statutory right to seek court dissolution of a 
partnership, and provides that a court shall decree the dissolution, on a partner’s application, in various situations, 
including circumstances that would “render a dissolution equitable” (Partnership Law §63 [1] [f]). Defendant did not 
seek judicial dissolution prior to unilaterally dissolving the partnership. 

 

3 
 

The trial court granted defendant postjudgment interest. 

 

4 
 

Addressing the question of when a partnership agreement specifies a “definite term” or “particular undertaking” within 
the meaning of Partnership Law § 62, this Court adopted the rule that “a ‘definite term’ . . . is intended to be durational 
in nature and refers to an identifiable termination date,” while “[a] ‘particular undertaking’ . . . require[s] a specific 
objective or project that may be accomplished at some future time, although the precise date need not be known or 
ascertainable at the time the partnership is created” (Gelman, 20 NY3d at 537-538 [citations omitted]). 

 

5 
 

In resolving whether Gelman required a reassessment of its earlier rulings, the Appellate Division alluded, in passing, 
to the “law of the case” doctrine, but proceeded to distinguish Gelman, rather than consider whether that decision 
introduced a change in the law (141 AD3d at 70). Contrary to defendant’s assertion, the Appellate Division did not 
consider examination of Gelman to be foreclosed. Nor do we. 

 

6 As we have noted (see footnote 1), plaintiffs do not argue that defendant’s action had no legal effect and failed to 
dissolve the Partnership. Consequently, we have no occasion to consider whether the agreement left no room for any 
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 other means of dissolution, whether proper or wrongful. 

 

7 
 

Accordingly, there is no need for us to determine whether Supreme Court erred in deciding that the agreement 
contained a “particular undertaking” or whether the Appellate Division erred in deciding that the agreement contained a 
“definite term.” 

 

8 
 

For example, the record contains a reference to $14,640 incurred in attorneys’ fees for legal advice and attendance at 
partner meetings prior to the commencement of the lawsuit, to ensure “formal partnership action to make sure with 
clarity to the lender that all steps were being taken that were necessary to continue the business.” This would 
correspond to a very small percentage—0.539% by our calculation—of the attorneys’ fees plaintiffs originally 
requested, and defendant accordingly asserts that the great majority of the fees claimed by plaintiffs were related to 
the litigation of their action. 

 

9 
 

Defendant observes that the Partnership did not manage the mall, solicit tenants, negotiate leases, or have employees; 
that was the job of its agent, Pyramid Companies. Nevertheless, even though the Partnership was not directly 
responsible for day-to-day operations, it owned a shopping mall, with local reputational advantages, from which the 
Partnership derived goodwill value, just as Pyramid might have goodwill for responsible management of malls. 

 

10 
 

A minority discount is not relevant in valuing an asset, such as a publicly traded share, that is already priced as a 
minority holding, the fair market value of which can be determined simply by examining the market price of the stock. 

 

11 
 

Defendant has not preserved any objection to the percentage of the discount. Consequently, we do not address the 
lower courts’ determination of the size of the minority discount. 

 

12 
 

“[T]he fair market value is the price at which [an asset] would change hands between a willing buyer and a willing 
seller, neither being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts” 
(Estate of Godley v Commissioner of Internal Revenue, 286 F3d 210, 214 [4th Cir 2002], quoting United States v 
Cartwright, 411 US 546, 551 [1973]). 

 

13 
 

Our holding is not “that the trial court was required to apply a minority discount” (dissenting op at 299 [emphasis 
added]). We need decide only whether the application of a minority discount in this case was contrary to law. 

 

1 
 

The federal tax refund cases from which the majority’s “willing-buyer-willing-seller” methodology is appropriated are 
simply applying a definition of “value” promulgated by the United States Department of the Treasury (see 26 CFR 
20.2031-1 [b], 25.2512-1; United States v Cartwright, 411 US 546, 550-551 [1973]). It is because of these regulations 
that tax courts permit a discount for lack of control in assessing the “value” of a minority interest (see Estate of 
Andrews, 79 TC at 954-955, [discussing Bright’s Estate v United States, 658 F2d 999 (5th Cir 1981, en banc)]). “No 
purpose [would be] served by questioning the wisdom of the hypothetical party standard” in tax refund cases, “because 
that is the required measure as established by law, and so it will remain unless Congress changes it” (James Edward 
Harris, Valuation of Closely Held Partnerships and Corporations: Recent Developments Concerning Minority Interest 
and Lack of Marketability Discounts, 42 Ark L Rev 649, 668 [1989]). 

 

2 RUPA § 701 is the “counterpart” to UPA § 38 (2) (see Larry E. Ribstein, The Revised Uniform Partnership Act: Not 
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 Ready for Prime Time, 49 Bus Law 45, 66 [1993]). The RUPA, like the UPA, requires this sum to be offset against any 
damages that a partner must pay for a wrongful dissociation (see RUPA § 701 [c]). Unlike the UPA, however, it 
contains no discount for goodwill (see id. § 701 [b], Comment). 
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Steven R. Gursky et al., Appellants. 
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CITE TITLE AS: Ederer v Gursky 

SUMMARY 

Appeal, by permission of the Appellate 
Division of the Supreme Court in the First 
Judicial Department, from an order of that 
Court, entered December 5, 2006. The 
Appellate Division order, insofar as 
appealed from, affirmed an order of the 
Supreme Court, New York County (Richard 
B. Lowe, III, J.), that had denied defendants’ 
motion for an order dismissing the 
complaint as to defendants Steven R. 
Gursky, Mitchell B. Stern, Martin Feinberg, 
and Michael A. Levine. The following 
question was certified by the Appellate 
Division: “Was the order of Supreme Court, 
as affirmed by this Court, properly made?” 
  
Ederer v Gursky, 35 AD3d 166, affirmed. 
  

HEADNOTE 

 
 
Partnership 
Individual Liability of Partners 

Limited Liability Partnership 

In an action brought by plaintiff, a former 
member of defendant limited liability 
partnership, seeking an accounting and 
asserting breaches of certain agreements 
regarding compensation owed to plaintiff, 
the individual partner defendants were not 
shielded from personal liability by 
Partnership Law § 26 (b). A general partner 
in a registered limited liability partnership is 
not shielded from personal liability for 
breaches of the partnership’s or the partners’ 
obligations to each other. Partnership Law § 
26 (b) eliminates the liability of a partner in 
a limited liability partnership for “any debts” 
owed to a third party, but not for debts owed 
to another partner. 
  

RESEARCH REFERENCES 

Am Jur 2d, Partnership §§ 910–916. 

McKinney’s, Partnership Law § 26 (b). 

NY Jur 2d, Business Relationships §§ 
1707–1711, 1716, 2270, 2275. 
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*516 OPINION OF THE COURT 

Read, J. 

This appeal calls upon us to explore the 
nature and scope of Partnership Law § 26 
(b). We hold that this provision does not 
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shield a general partner in a registered 
limited liability partnership from personal 
liability for breaches of the partnership’s or 
partners’ **2 obligations to each other. 
  
 

 

I. 
The relationship that deteriorated into this 
acrimonious dispute began promisingly 
enough in 1998 when plaintiff Louis Ederer 
affiliated with the law firm of Gursky & 
Associates, P.C., which promptly changed 
its name to Gursky & Ederer, P.C. (the PC). 
Ederer joined the PC as a salaried, nonequity 
contract partner, but he had an 
understanding with defendant Steven R. 
Gursky, the PC’s sole shareholder, that if 
their practice developed as anticipated, he 
would become a full equity partner in about 
two years’ time. 
  
Right on schedule, in May 2000 Gursky 
orally agreed to increase Ederer’s annual 
compensation by about 17% and to make 
him a 30% shareholder in the PC as of July 
1, the beginning of the PC’s fiscal year. 
Ederer committed to purchase his 30% 
interest for $600,000, to be paid for by 
Gursky’s taking an additional $150,000 
from the PC’s yearly distributions for each 
of the following four years.1 Finally, Gursky 
agreed that when the PC took on additional 
partners, his 70% equity interest would be 
diluted up to 25% before Ederer’s 30% 
interest was reduced. 
  
In February 2001, the PC became a 
registered limited liability partnership 
known as Gursky & Ederer, LLP (the LLP). 

Significantly, there was no written 
partnership agreement. The LLP began 
billing all new legal services, while the PC 
billed and *517 collected work-in-process 
and preexisting accounts receivable, and 
loaned money to the LLP to fund its 
start-up. In July 2001, the LLP admitted 
three new partners, defendants Mitchell B. 
Stern, Martin Feinberg and Michael A. 
Levine. They collectively acquired a 15% 
interest in the LLP, **3 leaving Gursky with 
a 55% interest while Ederer retained his 
30% interest. 
  
Ederer received his 30% share of the PC’s 
profits for the fiscal years ending June 30, 
2001 and June 30, 2002, less the $150,000 
owed to Gursky each year. In 2002, both 
Ederer and Gursky loaned the PC a portion 
of their respective shares of the PC’s profits. 
Sometime prior to June 30, 2003, the LLP 
assumed these loans in exchange for the 
furniture, fixtures and equipment that it 
acquired from the PC. 
  
In July 2002, the LLP increased Ederer’s 
annual compensation by about 28%. Gursky 
also agreed to forgive the remaining 
$300,000 owed by Ederer for the purchase 
of his 30% equity interest. Ederer 
characterizes this gesture as an 
acknowledgment of his major contributions 
to the firm’s revenue growth; Gursky, as a 
concession made solely upon Ederer’s 
assurances that he was committed to 
remaining with the LLP to assure its 
long-term success. 
  
In June 2003, Ederer advised Gursky that he 
was withdrawing as a partner in the LLP and 
a shareholder in the PC. Ederer chalks up his 
decision to a severe falling out with Gursky 
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in early 2003 over the representation of a 
firm client. Gursky retorts that Ederer left 
because the LLP was cash-strapped and 
unprofitable, and blames him in no small 
part for this purported state of affairs. 
  
On June 26, 2003, Ederer entered into a 
withdrawal agreement with the PC and the 
LLP, which Gursky signed as president of 
the PC and a partner in the LLP. Under this 
agreement, Ederer agreed to remain a 
partner in the LLP so as to serve as lead 
counsel for a trial scheduled to commence in 
Georgia on June 30, 2003, although he was 
not obligated to delay his withdrawal from 
the LLP beyond July 8. In exchange, the 
LLP agreed to “continue to pay [Ederer his] 
regular draw and other compensation 
through the date of [his] withdrawal from 
the [LLP]”; to have files on which he was 
working transferred to his new firm upon the 
client’s request; to give him the opportunity 
to review his clients’ bills before the LLP 
asked for payment; and to allow him and/or 
his representatives (including accountants) 
access to the LLP’s and PC’s books and 
records after his withdrawal from the LLP. 
  
*518 The PC was dissolved on June 30, 
2003, although formal dissolution papers 
were not filed with the Secretary of State 
until March 2004. Ederer withdrew from the 
LLP on or about July 4, 2003 after having 
helped secure a $2 million verdict in the 
Georgia trial, which generated a $600,000 
contingency fee for the LLP. After Ederer’s 
departure, the LLP continued in business 
under the name Gursky & Partners, LLP 
until March 1, 2005, when it ceased 
operations. 
  
In December 2003, Ederer commenced this 

action against the PC, the LLP, Gursky & 
Partners, LLP, and Gursky, Stern, Feinberg 
and Levine, seeking an accounting and 
asserting breach of the withdrawal 
agreement. In his amended verified 
complaint dated November 1, 2005, Ederer 
sought an accounting of his interest in the 
PC (the first cause of **4 action) and the 
LLP (the second cause of action), and 
asserted causes of action for breach of 
contract relating to Gursky’s May 2000 oral 
agreement to pay him 30% of the PC’s 
profits (the third cause of action), the June 
2003 written agreement to pay him for the 
two weeks he tried the Georgia case for the 
LLP (the fourth cause of action), and the 
unpaid portion of his loan to the PC in 2002 
(the fifth cause of action). 
  
In their verified answer dated November 7, 
2005, defendants denied the gravamen of 
Ederer’s complaint; and interposed 
numerous affirmative defenses as well as 
counterclaims sounding in breach of 
fiduciary duty, conversion, tortious 
interference with contractual relations, fraud 
and deceit and fraudulent inducement, 
breach of contract, and unjust enrichment. 
Defendants also counterclaimed for a 
declaration that the withdrawal agreement 
was void because entered into under the 
duress of Ederer’s alleged threat not to try 
the case in Georgia. 
  
On November 7, 2005, defendants moved to 
dismiss the complaint as to defendants 
Gursky, Stern, Feinberg and Levine; to 
dismiss the first and second causes of action 
for an accounting and the third cause of 
action for breach of contract (the May 2000 
oral agreement), or, in the alternative, for 
summary judgment in favor of all 
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defendants upon these causes of action; 
and/or for summary judgment in favor of 
defendants “providing that goodwill should 
not be valued in connection with an 
accounting of the affairs of [the PC] and/or 
[the LLP].” As relevant to this appeal, 
defendants argued that Ederer’s complaint 
set forth no cognizable causes of action 
upon which relief could be granted against 
the individual defendants because 
Partnership Law § 26 (b) shielded them 
from any personal liability. 
  
*519 On November 30, 2005, Ederer 
opposed defendants’ motion and 
cross-moved for partial summary judgment 
on liability on his first and second causes of 
action for an accounting, and his third, 
fourth and fifth causes of action for breach 
of contract. He asked Supreme Court to 
direct that a trial be held on damages with 
respect to the accounting; and requested 
summary judgment dismissing defendants’ 
counterclaims. 
  
Supreme Court determined that Ederer was 
entitled to an accounting against all 
defendants because Partnership Law § 26, 
which places limits on the personal liability 
of partners in an LLP, applies “to debts of 
the partnership or the partners to third 
parties” and “has nothing to do with a 
partner’s fiduciary obligation to account to 
his partners for the assets of the 
partnership.” The trial court also rejected 
defendants’ argument that “an accounting of 
Ederer’s interest in [the PC] should not be 
allowed both because [he] was not a 
shareholder in the P.C., and because the P.C. 
had effectively transferred all of its 
remaining assets to the LLP as of the date of 
[his] withdrawal from the firm, rendering 

the accounting of the P.C. duplicative.” The 
court determined that, “[b]ecause of 
confusion of the location of the firm’s assets 
at the time Ederer left the firm, in order for 
the accounting of [his] interest to be 
complete, it must necessarily include an 
accounting of the firm’s assets taken by 
Gursky from the P.C., as well as **5 an 
accounting of Ederer’s partnership in the 
LLP.” 
  
In sum, Supreme Court denied defendants’ 
motions in all respects; granted so much of 
Ederer’s cross motion as sought to dismiss 
defendants’ counterclaims for fraud, breach 
of contract, a declaration that the withdrawal 
agreement was void, and unjust enrichment, 
but concluded that there were triable issues 
of fact precluding dismissal of defendants’ 
counterclaims for breach of fiduciary duty, 
conversion, and tortious interference with 
contractual relations; declared the 
withdrawal agreement valid and 
enforceable; granted so much of the cross 
motion as sought partial summary judgment 
for an accounting against all defendants; and 
referred the issue of the accounting of the 
PC and the LLP to a special referee to hear 
and report with recommendations, or, upon 
stipulation of the parties, for the special 
referee or another referee designated by the 
parties to determine the issue. The trial court 
further ordered the motion to be held in 
abeyance pending receipt of the special 
referee’s report and recommendations and a 
motion under CPLR 4403, or receipt of a 
determination; and directed the remainder of 
the action to continue. Defendants appealed. 
  
*520 The Appellate Division affirmed 
Supreme Court’s order on December 5, 
2006, concluding that 
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“Partnership Law § 26 (b), limiting the 
liability of partners of a limited liability 
partnership, does not exempt . . . partners 
from their individual obligations to 
account to a withdrawing partner under 
the earlier enacted and unamended 
Partnership Law § 74 (Rich, Practice 
Commentaries, McKinney’s Cons Law of 
NY, Book 38, Partnership Law art 8-B, at 
426; compare Partnership Law § 40 [1], 
[2]; § 71 [d]),” and “does not exempt the 
individual defendants from liability to 
plaintiff for breaches of firm-related 
agreements between them” (Ederer v 
Gursky, 35 AD3d 166, 166-167 [1st Dept 
2006]). 

Although individual defendants argued that 
they had not entered into any agreements 
with Ederer, 

“it appears that the assets of the PC, with 
which [Ederer] entered into three 
agreements, were transferred to the 
successor LLP, in which all of the 
individual defendants were partners. The 
nature and value of the PC’s assets, and 
[Ederer’s] interest therein, will be 
determined in the accounting, and to the 
extent any of the defendants are in 
possession of those assets, they may be 
obliged to pay them over to [Ederer]” (id. 
at 167). 

  
Defendants subsequently moved in the 
Appellate Division for leave to appeal to this 
Court. On March 20, 2007, the Appellate 
Division granted defendants’ motion and 
certified the following question to us: “Was 
the order of Supreme Court, as affirmed by 
this Court, properly made?” Defendants 
limited the appeal to this Court to 
challenging so much of the Appellate 
Division order as affirmed Supreme Court’s 

denial of the individual defendants’ motion 
for summary judgment. To the extent 
appealed from, as limited by defendants’ 
brief, we now affirm, answering the certified 
question in the affirmative. 
  
 

 
II.**6 

This appeal comes down to a dispute over 
the effect of the Legislature’s 1994 
amendments to section 26 of the Partnership 
Law (L 1994, ch 576, § 8). As originally 
adopted by the Legislature in 1919 (L 1919, 
ch 408), section 26 was identical to section 
15 of the Uniform Partnership Act (UPA), 
which was drafted by the National 
Conference of Commissioners on *521 
Uniform State Laws and approved by the 
Conference in 1914.2 Prior to its amendment 
in 1994, section 26 provided that 
  
“[a]ll partners are liable 
  
“1. Jointly and severally for everything 
chargeable to the partnership under sections 
twenty-four and twenty-five. 
  
“2. Jointly for all other debts and obligations 
of the partnership; but any partner may enter 
into a separate obligation to perform a 
partnership contract.” 
  
Section 24 specifies that 

“[w]here, by any wrongful act or 
omission of any partner acting in the 
ordinary course of the business of the 
partnership, or with the authority of his 
copartners, loss or injury is caused to any 
person, not being a partner in the 
partnership, or any penalty is incurred, the 
partnership is liable therefor to the same 
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extent as the partner so acting or **7 
omitting to act.” 

Section 25 binds the partnership to “make 
good the loss” 

“1. Where one partner acting within the 
scope of his apparent authority receives 
money or property of a third person and 
misapplies it; and 
“2. Where the partnership in the course of 
its business receives money or property of 
a third person and the money or property 
so received is misapplied by any partner 
while it is in the custody of the 
partnership.” 

  
Partnership Law § 26, as originally enacted, 
and its prototype, section 15 of the UPA, 
have always been understood to mean what 
they plainly say: general partners are jointly 
and severally *522 liable to nonpartner 
creditors for all wrongful acts and breaches 
of trust committed by their partners in 
carrying out the partnership’s business, and 
jointly liable for all other debts to third 
parties. This proposition follows naturally 
from the very nature of a partnership, which 
is based on the law of principal and agent. 
Just as a principal is liable for the acts of its 
agents, each partner is personally 
responsible for the acts of other partners in 
the ordinary course of the partnership’s 
business. In addition to this vicarious 
liability to nonpartner creditors, each partner 
concomitantly has an obligation to share or 
bear the losses of the partnership through 
contribution and indemnification in the 
context of an ongoing partnership (see 
Partnership Law § 40 [1], [2] as originally 
enacted, which is identical to section 18 [a] 
and [b] of the UPA); and contribution upon 
dissolution and winding up (see Partnership 
Law § 65 as originally enacted, which is 

identical to section 34 of the UPA; 
Partnership Law § 71 [d] as originally 
enacted, which is identical to section 40 [d] 
of the UPA). 
  
The nationwide initiative to create a new 
business entity combining the flexibility of a 
partnership without the onus of this 
traditional vicarious liability originated with 
a law adopted 

“in Texas in 1991, following the savings 
and loan crisis. At that time, a number of 
legal and accounting firms faced 
potentially ruinous judgments arising out 
of their professional services for banks 
and thrifts which thereafter failed. 
Because these professional firms were 
typically organized as general 
partnerships, this liability also threatened 
the personal assets of their constituent 
partners. The Texas LLP statute protected 
such partners (at least prospectively) from 
this unlimited personal exposure without 
requiring a reorganization of their 
business structure” (Walker, New York 
Limited Liability Companies and 
Partnerships: A Guide to Law and 
Practice § 14:3, at 344-345 [1 West’s NY 
Prac Series 2002]; see also Fortney, **8 
Seeking Shelter in the Minefield of 
Unintended Consequences—The Traps of 
Limited Liability Law Firms, 54 Wash & 
Lee L Rev 717, 724 [1997] [noting that 
following the failure of a number of 
Texas financial institutions, regulators 
sued these institutions’ professional 
advisers, including attorneys, for damages 
far exceeding their law firms’ insurance 
coverage; and that because 
*523 “(a)ttorneys could not fathom the 
possibility of their personal, nonexempt 
assets being subject to execution for 
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judgment arising from their partners’ 
malpractice,” they were “spurred (to seek) 
legislative changes to limit their vicarious 
liability”]; Keatinge et al., Limited 
Liability Partnerships: The Next Step in 
the Evolution of the Unincorporated 
Business Organization, 51 Bus Law 147, 
174 [1995] [“The principal impetus in the 
enactment of (limited liability 
partnership) legislation has been the 
limitation of vicarious liability to third 
parties”]). 

  
In New York, the Legislature enacted 
limited liability partnership legislation as a 
rider to the New York Limited Liability 
Company Law (see Walker § 14:2, at 344). 
This legislation eliminated the vicarious 
liability of a general partner in a registered 
limited liability partnership by amending 
section 26 of the Partnership Law, and 
making conforming changes to sections 40 
(1), (2), 65 and 71 (d). Specifically, new 
section 26 (b) creates an exception to the 
vicarious liability otherwise applicable by 
virtue of section 26 (a) (original section 26 
[section 15 of the UPA]), by providing that 

“[e]xcept as provided by subdivisions (c) 
and (d) of this section, no partner of a 
partnership which is a registered limited 
liability partnership is liable or 
accountable, directly or indirectly 
(including by way of indemnification, 
contribution or otherwise), for any debts, 
obligations or liabilities of, or chargeable 
to, the registered limited liability 
partnership or each other, whether arising 
in tort, contract or otherwise, which are 
incurred, created or assumed by such 
partnership while such partnership is a 
registered limited liability partnership, 
solely by reason of being such a partner.” 

Section 26 (c) excludes from section 26 
(b)’s liability shield “any negligent or 
wrongful act or misconduct committed by [a 
partner] or by any person under his or her 
direct supervision and control while 
rendering professional services on behalf of 
[the] registered limited liability partnership.” 
Section 26 (d) allows partners to opt out 
from or reduce the reach of section 26 (b)’s 
protection from vicarious liability. 
  
As one commentator has noted, by 
“expressly provid[ing] that limited liability 
includes liability by way of indemnification 
or contribution,” section 26 (b) precludes the 
potential for a *524 plaintiff to “attempt an 
end-run around the liability shield of 
[section 26 (b)] by first asserting a claim 
against the [limited liability partnership] and 
then arguing that the general partnership 
statute requires the [limited liability 
partnership] partners to make contributions 
to the [limited liability partnership]” 
(Johnson, Limited Liability for Lawyers: 
General Partners Need Not Apply, 51 Bus 
Law 85, 110 [1995]). The Legislature 
further expressed its **9 intention to negate 
a partner’s indemnification or contribution 
obligations with respect to liabilities for 
which the partner was not vicariously liable 
by making sections 40 (1), (2), 65 and 71 (d) 
subject to section 26 (b). 
  
Defendants point out that section 26 (b) 
eliminates the liability of a partner in a 
limited liability partnership for “any debts” 
without distinguishing between debts owed 
to a third party or to the partnership or each 
other. As a result, they contend, the 
Legislature did not “leave open to conjecture 
whether § 26 (b) was intended to cover debts 
which may be owed by the [limited liability 
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partnership] (or one partner) to other 
partners.” This argument ignores, however, 
that the phrase “any debts” is part of a 
provision (section 26) that has always 
governed only a partner’s liability to third 
parties, and, in fact, is part of article 3 of the 
Partnership Law (“Relations of Partners to 
Persons Dealing with the Partnership”), not 
article 4 (“Relations of Partners to One 
Another”). The logical inference, therefore, 
is that “any debts” refers to any debts owed 
a third party, absent very clear legislative 
direction to the contrary. 
  
Defendants also note that chapter 576’s 
legislative history illustrates the desire to 
enact liability protection for partners in 
limited liability partnerships that is “the 
same as that accorded to shareholders of a 
professional corporation organized under the 
[Business Corporation Law] [and] as that 
accorded to members of a professional 
LLC” (Senate Introducer Mem in Support, 
Bill Jacket, L 1994, ch 576). They point out 
that “the legislative history of the LLP Act 
plainly indicates that the Legislature 
intended to provide an even greater shield of 
individual liability to partners in LLPs than 
that enacted by other states as of the date of 
the legislation.” 
  
These observations are correct, but do not 
advance defendants’ cause. Chapter 576 
does, in fact, afford limited liability partners 
the same protection from third-party claims 
as New York law provides shareholders in 
professional corporations or professional 
limited liability companies. And unlike New 
York, *525 most states “have adopted a 
partial liability shield protecting the partners 
only from vicarious personal liability for all 
partnership obligations arising from 

negligence, wrongful acts or misconduct, 
whether characterized as tort, contract or 
otherwise, committed while the partnership 
is an LLP” (see Prefatory Note Addendum 
to Uniform Partnership Act [1997] 
[explaining that RUPA, by contrast, 
“provid(es) for a corporate-styled liability 
shield which protects partners from 
vicarious personal liability for all 
partnership obligations incurred while a 
partnership is a limited liability 
partnership”]; see also Walker § 14:5, at 346 
[“The type of LLP generally permitted by 
the states (other than Minnesota and New 
York) . . . offers less insulation against 
personal liability than many other types of 
organization”]). Nowhere in the voluminous 
commentary on limited liability partnerships 
has anyone suggested that New York (or any 
other state) has adopted a statute expanding 
the concept of limited liability in the way 
asserted by defendants. 
  
Next, defendants make two arguments in 
their attempt to reconcile their **10 
interpretation of section 26 (b) with 
Partnership Law § 74, which gives a partner 
“[t]he right to an account of his interest . . . 
as against the winding up partners or the 
surviving partners or the person or 
partnership continuing the business, at the 
date of dissolution, in the absence of 
agreement to the contrary” (see also 
Partnership Law § 43, which is identical to 
section 21 of the UPA [see Uniform 
Partnership Act (1914) § 21, Comment, 6 
ULA (part II) 194 (indicating that the words 
“and hold as trustee for the partnership any 
profits” were meant to “indicate clearly that 
the partnership can claim as their own any 
property or money that can be traced” in a 
situation where a specific sum of partnership 
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money or property is in the hands of an 
insolvent partner)]). First, they argue that 
their fiduciary duty as partners to account to 
one another “is not the same as personal 
liability for the debts disclosed by the 
accounting.” But the remedy of accounting 
is restitutionary by definition (see 
Eichengrun, Remedying the Remedy of 
Accounting, 60 Ind LJ 463, 463 [1984-1985] 
[in an accounting, “(t)he plaintiff must 
establish some basis for the obligation to 
account, the defendant is ordered to account, 
and the plaintiff then gets an order directing 
payment of the sum of money found due”]; 
see also Belsheim, The Old Action of 
Account, 45 Harv L Rev 466 [1931-1932]). 
Second, defendants claim that a partner is 
only personally liable for debts disclosed in 
an accounting which are attributable to that 
partner’s own torts or wrongful conduct or 
*526 supervisory lapses, as excluded by 
Partnership Law § 26 (c) from the protection 
of section 26 (b). If the Legislature had 
intended to qualify section 74 in this 
manner, however, it surely would have 
explicitly made section 74 subject to 
sections 26 (b) and/or 26 (c). It did not do so 
for the same reason that defendants’ 
arguments fail generally: section 26 (b) only 
addresses a partner’s vicarious liability for 
partnership obligations. 
  
In closing, we emphasize that the law of 
partnerships contemplates a written 
agreement among partners specifying the 
terms of their relationship. The Partnership 
Law’s provisions are, for the most part, 
default requirements that come into play in 
the absence of an agreement. For example, 
the right to an accounting exists, “absen[t 
an] agreement to the contrary” (Partnership 
Law § 74). Partners might agree, as among 

themselves, to limit the right to contribution 
or indemnification or to exclude it 
altogether. In this case, however, there was 
no written partnership agreement; therefore, 
the provisions of the Partnership Law 
govern. 
  
Accordingly, the order of the Appellate 
Division, insofar as appealed from, should 
be affirmed, with costs, and the certified 
question should be answered in the 
affirmative. 
  
 

 

Smith, J. (dissenting). The text of 
Partnership Law § 26 (b) seems clear to me: 
“no partner of a partnership which is a 
registered limited liability partnership is 
liable . . . for any debts, obligations or 
liabilities of . . . the registered limited 
liability partnership . . . whether arising in 
tort, contract or otherwise.” The statute 
contains two specific exceptions, applicable 
when a partner acts wrongfully or when 
partners agree to vary the liability scheme 
(Partnership Law § 26 [c], [d]), but there is 
no exception for liabilities to former partners 
claiming a share of the partnership’s net 
assets. We should not create an exception 
that the Legislature did not (see We’re 
Assoc. Co. v Cohen, Stracher & Bloom, 65 
NY2d 148, 151 [1985]). The majority draws 
a distinction between liability to “third 
parties” and liabilities to former partners 
(majority op at 524)—but a former partner is 
a third party where the partnership is 
concerned, and there is no good reason to 
treat him more favorably than any other 
third party. 
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No one suggests that section 26 (b) exempts 
partners from any of their fiduciary duties; if 
a partner has diverted partnership funds to 
himself, or otherwise received more than his 
fair *527 share, he will not escape liability 
and his former partners, as well as his 
existing partners, will be made whole. The 
issue is whether a former partner claiming 
his partnership share may reach the personal 
assets of partners who are no more 
blameworthy, and have no more been 
unjustly enriched, than he has. 
  
I can think of two situations in which this 
issue may be important. First, without any 
fault by any partner, the business of the 
partnership may go badly after a partner 
withdraws from the firm but before he is 
paid his share, leaving the firm without 
enough assets to satisfy his claim. (This is 
apparently what happened here.) Secondly, 
the partnership’s insolvency may result from 
the fault of a partner who is himself 
insolvent; in that case, the question is 
whether the former partner can proceed 
against the innocent remaining partners. 
  
In the first case, there is no apparent reason 
why a former partner should be allowed to 
collect his debt when other third-party 
creditors may not; in fact, the Partnership 
Law provides in another context that debts 
to nonpartners have a preferred status 
(Partnership Law § 71 [b]). In the second 
case, the rule adopted by the majority can 
produce even more clearly perverse results. 
Take an extreme example: Suppose there are 
three partners, two with a 49% interest each 
and one with a 2% interest. One of the 49% 
partners withdraws, and is entitled to 49% of 
the firm’s assets. Before he can be paid, 

however, it is found that the other 49% 
partner has stolen all of those assets, lost 
them at a casino and gone bankrupt. Why 
should the innocent 2% partner have to 
make good the former partner’s large loss? 
  
If the Gursky & Ederer firm had remained a 
professional corporation, instead of turning 
itself into a limited liability partnership, the 
result in this case would not be in question: 
the individual shareholders of the 
corporation would not be liable for its 
obligation to Ederer. I do not see why the 
partners of an LLP should have an 
obligation that the shareholders of a PC do 
**11 not, and I therefore dissent. 
  
Judges Ciparick, Graffeo, Pigott and Jones 
concur with Judge Read; Judge Smith 
dissents in a separate opinion in which Chief 
Judge Kaye concurs. 
  
Order, insofar as appealed from, affirmed, 
etc. 
  
 

 

[Next page is 801.] 
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Footnotes 
 
1 
 

We recognize that defendants strenuously deny that Ederer was ever a shareholder in the PC. They characterize the 
$600,000 as a payment to be made by Ederer in exchange for the right to receive 30% of the PC’s profits as a bonus 
going forward, which was not in any way “attributable to goodwill associated with” the PC. For his part, Ederer has 
consistently taken the position that purchasing a 30% interest in the PC’s future profits was effectively the same thing 
as purchasing an interest in all the PC’s assets, “including most importantly” its goodwill. In any event, Supreme Court 
determined that Ederer, in fact, became a 30% equity shareholder in the PC in 2000. The Appellate Division affirmed 
Supreme Court without disturbing this factual finding, which, having support in the record, is beyond our review (see 
e.g. Cannon v Putnam, 76 NY2d 644, 651 [1990]). 
 

2 
 

The UPA (1914), which governed general partnerships and limited partnerships except where the limited partnership 
statute was inconsistent, was adopted in every state except Louisiana, and was “the subject of remarkably few 
amendments in those states” (see Prefatory Note to Uniform Partnership Act [1997]). The Conference did not set out to 
revise the UPA until the 1980s, resulting in a Revised Uniform Partnership Act (RUPA), adopted in 1992, which was 
amended and restyled the Uniform Partnership Act (1993). Subsequently, another round of changes was incorporated, 
and the Conference adopted the Uniform Partnership Act (1994). Finally, the Conference added provisions “authorizing 
the creation of a new form of general partnership called a limited liability partnership (LLP),” which became part of the 
Uniform Partnership Act (1997) (also referred to as RUPA) (Prefatory Note Addendum). By that time, more than 40 
states, including New York, had already amended their general partnership statutes to add limited liability partnership 
provisions (id.). 
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**1 Michael Fasolo et al., Appellants 
v 

Joseph A. Scarafile, Respondent. 
(Appeal No. 1.) 

Supreme Court, Appellate Division, 
Fourth Department, New York 

August 8, 2014 

CITE TITLE AS: Fasolo v Scarafile 

HEADNOTE 

 
 
Partnership 
Existence of Relation 

Alleged Oral Partnership Agreement to 
Develop and Sell Residential Property 

Gustave J. Detraglia, Jr., Utica, for 
plaintiffs-appellants. 
Hiscock & Barclay, LLP, Albany (David B. 
Cabaniss of counsel), for 
defendant-respondent. 

Appeal from an order of the Supreme Court, 
Oneida County (Samuel D. Hester, J.), 
entered February 20, 2013. The order 
granted defendant’s motion for summary 
judgment dismissing plaintiffs’ second 
amended complaint. 

  
It is hereby ordered that the order so 
appealed from is unanimously affirmed 
without costs. 
  
Memorandum: Plaintiffs commenced this 
action seeking damages for, inter alia, 
breach of an alleged oral partnership 
agreement between Michael Fasolo 
(plaintiff) and defendant in connection with 
the development and sale of residential 
property. In appeal No. 1, plaintiffs appeal 
from an order that, inter alia, granted 
defendant’s motion for summary judgment 
dismissing the second amended complaint. 
In appeal No. 2, plaintiffs appeal from an 
order denying their motion for leave to 
reargue and renew their opposition to 
defendant’s motion. We note at the outset 
with respect to appeal No. 2 that the appeal 
from the order therein must be dismissed to 
the extent that Supreme Court denied leave 
to reargue (see Empire Ins. Co. v Food City, 
167 AD2d 983, 984 [1990]). We otherwise 
affirm the order in each appeal. 
  
“A partnership is an association of two or 
more persons to carry on as co-owners a 
business for profit” (Partnership Law § 10 
[1]; see Czernicki v Lawniczak, 74 AD3d 
1121, 1124 [2010]). “When there is no 
written partnership agreement between the 
parties, the court must determine whether a 
partnership in fact existed from the conduct, 
intention, and relationship between the 
parties” (Czernicki, 74 AD3d at 1124; see 
*930 Bianchi v Midtown Reporting Serv., 
Inc., 103 AD3d 1261, 1261 [2013]; Griffith 
Energy, Inc. v Evans, 85 AD3d 1564, 1565 
[2011]). Relevant factors for the court to 
consider in determining whether a 
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partnership existed include the intent of the 
parties, whether there was a sharing of 
profits and losses, and whether there was 
joint control and management of the 
business (see Bianchi, 103 AD3d at 
1261-1262; Kyle v Ford, 184 AD2d 1036, 
1036-1037 [1992]; Blaustein v Lazar Borck 
& Mensch, 161 AD2d 507, 508 [1990]). “No 
one factor is determinative [but, rather,] it is 
necessary to examine the parties’ 
relationship as a whole” (Kyle, 184 AD2d at 
1037). 
  
Here, we conclude with respect to the order 
in appeal No. 1 that defendant met his initial 
burden of establishing that no partnership 
existed (see Cleland v Thirion, 268 AD2d 
842, 843 [2000]; see generally Zuckerman v 
City of New York, 49 NY2d 557, 562 
[1980]). In support of the motion, defendant 
submitted, inter alia, plaintiff’s deposition 
testimony and tax filings establishing that 
the parties did not file partnership tax 
returns and that plaintiff reported income 
and losses from the business on his personal 
income tax returns (see F&K Supply v 
Willowbrook Dev. Co., 304 AD2d 918, 
920-921 [2003], lv denied 1 NY3d 502 
[2003]; Cleland, 268 AD2d at 844). The 
alleged partnership did not have a business 
name or bank account, and there were no 
partnership assets or capital contributions, 
which “strongly suggests that no partnership 
existed” (Kyle, 184 AD2d at 1037; see 
Brodsky v Stadlen, 138 AD2d 662, 663 
[1988]; cf. Czernicki, 74 AD3d at 1125). 
  
With respect to the residential property at 
issue, defendant established that it was 
owned solely by plaintiffs and that 
defendant had no legal interest in the 
property. “[A]lthough individual property 

ownership does not prove the absence of a 
partnership, it can be evidence that the 
parties did not intend to create a partnership 
relation” (J. William Callison & Maureen A. 
Sullivan, Partnership Law and Practice § 
5:16; see F&K Supply, 304 AD2d at 921). 
Moreover, plaintiff admitted that defendant 
never agreed to share plaintiffs’ losses with 
respect to the property at issue, “which is an 
‘essential element’ of a partnership” (Prince 
v O’Brien, 256 AD2d 208, 212 [1998]; see 
Needel v Flaum, 248 AD2d 957, 958 [1998]; 
Brodsky, 138 AD2d at 664; see generally 
Partnership Law and Practice § 5:14). The 
record further reflects that plaintiffs 
controlled the project, which weighs heavily 
against the existence of a partnership (see 
F&K Supply, 304 AD2d at 920-921; see also 
Cleland, 268 AD2d at 843-844; Needel, 248 
AD2d at 958). Although defendant signed 
the purchase order for the property, he 
averred that he did so at plaintiff’s “request 
and instruction.” *931 
  
We further conclude that plaintiffs failed to 
raise a triable issue of fact with respect to 
the existence of a partnership (see Cleland, 
268 AD2d at 843-844; Needel, 248 AD2d at 
958; see generally Zuckerman, 49 NY2d at 
562). In opposition to the motion, plaintiffs 
submitted evidence that the parties had a 
longstanding business and personal 
relationship and that, on several occasions 
prior to the dispute at issue, they split the 
profits from the sales of homes on which 
they worked together. Although the sharing 
of business profits constitutes prima facie 
evidence of the existence of a partnership 
(see Partnership Law § 11 [4]), it is not 
dispositive; rather, “all of the elements of 
the relationship must be considered” 
(Blaustein, 161 AD2d at 508; see 
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Froccaro, 131 AD2d 710, 712 [1987]). 
Here, the record establishes that the parties 
did not “carry on” a single business “as 
co-owners” (§ 10 [1] [emphasis added]). 
Instead, the evidence establishes that 
plaintiff and defendant each had their own 
businesses and that they periodically 
collaborated on projects for their mutual 
benefit (see generally Partnership Law and 
Practice § 5:1). Defendant’s occasional use 
of partnership terminology is insufficient to 
raise an issue of fact with respect to the 
existence of a partnership (see Kyle, 184 
AD2d at 1037). 
  
Finally, we reject plaintiffs’ contention that 
the court erred in failing to consider 
plaintiff’s purported “transcripts” of 
recorded conversations between the parties. 
Even assuming, arguendo, that the 
transcripts were properly before the court 
(see generally Matter of Cross v Davis, 269 
AD2d 833, 834 [2000], lv denied 95 NY2d 
756 [2000]), we conclude that they do not 
raise an issue of fact whether the parties 
formed a partnership. 
  
We conclude with respect to the order in 

appeal No. 2 that the court properly denied 
that part of plaintiffs’ motion for leave to 
renew. It is well settled that “[a] motion for 
leave to renew must be based upon new 
facts that were unavailable at the time of the 
original motion” (Boreanaz v 
Facer-Kreidler, 2 AD3d 1481, 1482 [2003]; 
see CPLR 2221 [e] [2]). Here, the evidence 
submitted on renewal, i.e., an affidavit of 
plaintiffs’ accountant, simply defended the 
accounting attached to the original 
complaint and did not present any new facts 
(see Blazynski v A. Gareleck & Sons, Inc., 
48 AD3d 1168, 1170 [2008], lv denied 11 
NY3d 825 [2008]). In any event, we 
conclude that, “even if renewal had been 
granted, the . . . information [contained in 
the affidavit] would not have resulted in the 
denial of the original motion” (Cole v 
Furman [appeal No. 1], 285 AD2d 982, 982 
[2001]). Present—Smith, J.P., Peradotto, 
Lindley, Sconiers and Whalen, JJ. 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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claim plaintiffs-respondents and additional 
counterclaim plaintiffs/additional 
cross-claim plaintiffs-respondents. 

In an action to foreclose a mortgage, the 
plaintiff/counterclaim defendant appeals 
from so much of an order of the Supreme 
Court, Westchester County (Smith, J.), dated 
March 28, 2013, as denied those branches of 
its motion which were for summary 
judgment on the complaint, striking the 
fourth, seventh, eighth, and ninth affirmative 
defenses set forth in the amended answer of 
the defendants/counterclaim plaintiffs/cross 
claim plaintiffs, 97-111 Hale, LLC, 100-114 
Hale, LLC, and Joe Bokber, and dismissing 
the first, second, and fifth counterclaims of 
the defendants/counterclaim plaintiffs/cross 
claim plaintiffs and the additional 
counterclaim plaintiffs/additional cross 
claim plaintiffs, Eli Bobker, Ben Bobker, 
and Hale Club, LLC, the additional cross 
claim defendant United Asian Funds, LLC, 
separately appeals from so much of the same 
order as denied that branch of its separate 
motion which was for summary judgment 
dismissing the first cross claim of the 
defendants/counterclaim plaintiffs/cross 
claim plaintiffs and the additional **2 
counterclaim plaintiffs/additional cross 
claim plaintiffs insofar as asserted against it, 
and the additional cross claim defendant 
Belton Lee separately appeals, and the 
additional cross claim defendants Global 
One Corp., 366 Madison, Inc., and Michael 
Lin separately appeal, from so much of the 
same order as denied those branches of their 
separate motions which were for summary 
judgment dismissing the first and second 
cross claims of the defendants/counterclaim 
plaintiffs/cross claim plaintiffs and the 
additional counterclaim plaintiffs/additional 

cross claim plaintiffs insofar as asserted 
against them. 
  
Ordered that the order is modified, on the 
law, (1) by deleting the provisions thereof 
denying those branches of the 
plaintiff/counterclaim defendant’s motion 
which were for summary judgment striking 
the fourth, seventh, eighth, and ninth 
affirmative defenses set forth in the 
amended answer of the 
defendants/counterclaim plaintiffs/cross 
claim plaintiffs, 97-111 Hale, LLC, 100-114 
Hale, LLC, and Joe Bokber, and dismissing 
the first and second counterclaims of the 
defendants/counterclaim plaintiffs/cross 
claim plaintiffs and the additional 
counterclaim plaintiffs/additional cross 
claim plaintiffs Eli Bobker, Ben Bobker, and 
Hale Club, LLC, and substituting therefor 
provisions granting those branches of the 
motion, (2) by deleting the provision thereof 
denying that branch of the motion of the 
additional cross claim defendant United 
Asian Funds, LLC, which was for summary 
judgment dismissing the first cross claim of 
*766 the defendants/counterclaim 
plaintiffs/cross claim plaintiffs and the 
additional counterclaim plaintiffs/additional 
cross claim plaintiffs insofar as asserted 
against it, and substituting therefor a 
provision granting that branch of the motion, 
and (3) by deleting the provisions thereof 
denying those branches of the separate 
motions of the additional cross claim 
defendant Belton Lee and the additional 
cross claim defendants Global One Corp., 
366 Madison, Inc., and Michael Lin which 
were for summary judgment dismissing the 
first and second cross claims of the 
defendants/counterclaim plaintiffs/cross 
claim plaintiffs and the additional 
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counterclaim plaintiffs/additional cross 
claim plaintiffs insofar as asserted against 
them, and substituting therefor provisions 
granting those branches of the motions; as 
so modified, the order is affirmed insofar as 
appealed from, with one bill of costs payable 
by the defendants/counterclaim 
plaintiffs/cross claim plaintiffs and the 
additional counterclaim plaintiffs/additional 
cross claim plaintiffs to the additional cross 
claim defendant United Asian Funds, LLC, 
the additional cross claim defendant Belton 
Lee, and the additional cross claim 
defendants Global One Corp., 366 Madison, 
Inc., and Michael Lin, appearing separately 
and filing separate briefs. 
  
The Supreme Court properly denied that 
branch of the motion of the 
plaintiff/counterclaim defendant, Grand 
Pacific Finance Corp. (hereinafter Grand 
Pacific), which was for summary judgment 
on the complaint to foreclose a mortgage. 
Grand Pacific met its initial burden of 
establishing its prima facie entitlement to a 
judgment of foreclosure by producing the 
mortgage, the note, and evidence of default 
(see Emigrant Mtge. Co., Inc. v Beckerman, 
105 AD3d 895, 895 [2013]; Solomon v 
Burden, 104 AD3d 839, 839 [2013]; Aurora 
Loan Servs., LLC v Thomas, 53 AD3d 561, 
561 [2008]). In opposition, however, the 
defendants/counterclaim plaintiffs/cross 
claim plaintiffs, 97-111 Hale, LLC, 100-114 
Hale, LLC, and Joe Bobker (hereinafter 
collectively the Hale defendants), and the 
additional counterclaim plaintiffs/additional 
cross claim plaintiffs, Eli Bobker, Ben 
Bobker, and Hale Club, LLC (hereinafter 
collectively with the Hale defendants, the 
Bobker respondents), raised a triable issue 
of fact as to whether Grand Pacific acted in 

bad faith and engaged in oppressive and 
unconscionable conduct in, among other 
things, allegedly preventing the Bobker 
respondents from paying off the loan 
secured by the subject mortgage unless they 
also paid off certain loans made by the 
additional cross claim defendants Global 
One Corp. (hereinafter Global One) and 366 
Madison, Inc. (hereinafter 366 Madison), 
and by interfering with the Bobker 
respondents’ attempts to obtain funds from, 
or sell the subject properties to, other 
investors (see *767 Nassau Trust Co. v 
Montrose Concrete Prods. Corp., 56 NY2d 
175, 183 [1982]; City of New York v Kraus, 
110 AD3d 755, 756-757 [2013]; European 
Am. Bank v Harper, 163 AD2d 458, 461 
[1990]). 
  
The Supreme Court should have granted that 
branch of the motion of Grand Pacific which 
was for summary judgment dismissing the 
Bobker respondents’ second counterclaim, 
which alleged breach of a fiduciary duty 
arising from a joint venture or partnership, 
and those branches of the separate motions 
of the additional cross claim defendant 
Belton Lee and the additional cross claim 
defendants Global One, 366 Madison, and 
Michael Lin which were for summary 
judgment **3 dismissing, insofar as asserted 
against each of them, the Bobker 
respondents’ second cross claim, which also 
alleged breach of a fiduciary duty arising 
from a joint venture or partnership. 
Similarly, that branch of Grand Pacific’s 
motion which was for summary judgment 
striking so much of the Hale defendants’ 
eighth affirmative defense as alleged breach 
of fiduciary duty should have been granted. 
“Generally, where parties have entered into 
a contract, courts look to that agreement ‘to 
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discover . . . the nexus of [the parties’] 
relationship and the particular contractual 
expression establishing the parties’ 
interdependency.’ ‘If the parties . . . do not 
create their own relationship of higher trust, 
courts should not ordinarily transport them 
to the higher realm of relationship and 
fashion the stricter duty for them’ ” (EBC I, 
Inc. v Goldman, Sachs & Co., 5 NY3d 11, 
19-20 [2005] [citation omitted], quoting 
Northeast Gen. Corp. v Wellington Adv., 82 
NY2d 158, 160, 162 [1993]; see Oddo Asset 
Mgt. v Barclays Bank PLC, 19 NY3d 584, 
593 [2012]; First Keystone Consultants, Inc. 
v DDR Constr. Servs., 74 AD3d 1135, 1136 
[2010]). Here, the written operating 
agreements submitted in support of the 
motions demonstrated an intent to form a 
limited liability company, not a partnership 
or joint venture that would have given rise to 
a fiduciary relationship. Moreover, the 
members of the limited liability company 
did not share control of the subject 
development project or responsibility for the 
losses, which are elements of both a joint 
venture and a partnership (see Matter of 
Steinbeck v Gerosa, 4 NY2d 302, 317 
[1958]; Massey v Byrne, 112 AD3d 532, 533 
[2013]; Kaufman v Torkan, 51 AD3d 977, 
979 [2008]; Rocchio v Biondi, 40 AD3d 
615, 616-617 [2007]; Accent Assoc. v 
Wheatley Constr. Corp., 268 AD2d 494 
[2000]). In opposition to the movants’ prima 
facie showing, the Bobker respondents, who 
relied on the same operating agreements, 
failed to raise a triable issue of fact. 
  
Further, Grand Pacific, Global One, 366 
Madison, Lin, Lee, and the additional cross 
claim defendant United Asian Funds, *768 
LLC (hereinafter United Asian), 
demonstrated their prima facie entitlement 

to judgment as a matter of law dismissing 
the Bobker respondents’ fraud claims. The 
evidence submitted in support of the 
motions established, prima facie, that the 
Bobker respondents could not have 
reasonably relied on alleged oral 
representations concerning the mortgage, the 
associated note, and the operating 
agreements (see Bontempts v Aude Constr. 
Corp., 98 AD3d 1071, 1073 [2012]; Group 
88, Inc. v AGA Capital NY, Inc., 59 AD3d 
493, 494 [2009]; Stone v Schulz, 231 AD2d 
707, 708 [1996]). Additionally, “the loss of 
an alternative contractual bargain . . . cannot 
serve as a basis for fraud or 
misrepresentation damages” (Lama Holding 
Co. v Smith Barney, 88 NY2d 413, 422 
[1996]; see Route 217, LLC v Greer, 119 
AD3d 1018 [2014]). The submissions in 
support of the motions also demonstrated 
that, contrary to the Bobker respondents’ 
allegation, Grand Pacific did not fail to 
disclose its relationship with Global One and 
366 Madison. Since the Bobker respondents 
did not raise a triable issue of fact in 
opposition to the movants’ prima facie 
showing, the Supreme Court should have 
granted those branches of Grand Pacific’s 
motion which were for summary judgment 
dismissing the Bobker respondents’ first 
counterclaim, which was to recover damages 
for fraud, and striking the Hale defendants’ 
ninth affirmative defense and so much of the 
eighth affirmative defense as alleged fraud, 
as well as those branches of the separate 
motion of Global One, 366 Madison, Lin, 
Lee, and United Asian which were for 
summary judgment dismissing, insofar as 
asserted against them, the Bobker 
respondents’ first cross claim, which was to 
recover damages for fraud. 
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The Supreme Court also should have 
granted those branches of Grand Pacific’s 
motion which were for summary judgment 
striking the Hale defendants’ fourth and 
seventh affirmative defenses, and so much 
of the eighth affirmative defense as alleged 
breach of contract. In opposition to Grand 
Pacific’s prima facie showing of entitlement 
to judgment as a matter of law striking those 
affirmative defenses, the Hale defendants 
did not substantiate those conclusory 
affirmative defenses with factual allegations 
(see CPLR 3013; Katz v Miller, 120 AD3d 
768 [2014]), and, thus, failed to raise a 

triable issue of fact. 
  
The parties’ remaining contentions either 
need not be reached in light of our 
determination, or are without merit. Rivera, 
J.P., Skelos, Dickerson and Barros, JJ., 
concur. 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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N.Y. Slip Op. 05337 

**1 Peter Hammond, Appellant, 
v 

Bruce W. Smith, Respondent. 

Supreme Court, Appellate Division, 
Fourth Department, New York 

16-01498, 694 
June 30, 2017 

CITE TITLE AS: Hammond v Smith 

HEADNOTE 

 
 
Partnership 
Existence of Relation 

Documentary Evidence Did Not Indicate 
Shared Intent to Enter into 
Partnership—Two References to Partnership 
Did Not Raise Issue of Fact 

Harris Beach PLLC, Pittsford (Douglas A. 
Foss of counsel), for plaintiff-appellant. 
Barclay Damon, LLP, Rochester (Mark T. 
Whitford, Jr., of counsel), for 
defendant-respondent. 
 
Appeal from an order of the Supreme Court, 
Monroe County (Matthew A. Rosenbaum, 
J.), entered May 27, 2016. The order granted 
defendant’s motion for summary judgment 

dismissing the complaint. *1897 
  
It is hereby ordered that the order so 
appealed from is affirmed without costs. 
  
Memorandum: Plaintiff commenced this 
action seeking, inter alia, damages for 
breach of an alleged oral partnership 
between the parties to develop and market a 
new lithographic tool. Plaintiff appeals from 
an order that granted defendant’s motion for 
summary judgment dismissing the complaint 
on the ground that no partnership existed 
between the parties. We affirm. 
  
We conclude that defendant met his initial 
burden of establishing that no partnership 
existed (see Fasolo v Scarafile, 120 AD3d 
929, 930 [2014], lv dismissed 24 NY3d 992 
[2014]; see generally Zuckerman v City of 
New York, 49 NY2d 557, 562 [1980]). “A 
partnership is an association of two or more 
persons to carry on as co-owners a business 
for profit” (Partnership Law § 10 [1]). 
Where, as here, there is no written 
partnership agreement between the parties, a 
court looks to the parties’ conduct, intent, 
and relationship to determine whether a 
partnership existed in fact (see Fasolo, 120 
AD3d at 929-930). The relevant factors are 
(1) the parties’ intent, whether express or 
implied; (2) whether there was joint control 
and management of the business; (3) 
whether the parties shared both profits and 
losses; and (4) whether the parties combined 
their property, skill, or knowledge (see 
Griffith Energy, Inc. v Evans, 85 AD3d 
1564, 1565 [2011]; Kyle v Ford, 184 AD2d 
1036, 1036-1037 [1992]). No single factor is 
determinative; a court considers the parties’ 
relationship as a whole (see 
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AD3d at 930; Griffith Energy, Inc., 85 
AD3d at 1565). 
  
With respect to the first factor, we must 
consider whether the parties expressly or 
implicitly intended to become partners (see 
generally Fasolo, 120 AD3d at 930). 
Evidence concerning the parties’ 
preliminary negotiations bears directly on 
their intent (see Boyarsky v Froccaro, 131 
AD2d 710, 713 [1987]). In support of his 
motion, defendant submitted, inter alia, the 
deposition testimony of plaintiff, the 
affidavit of defendant, invoices, a lease, and 
the parties’ correspondence documenting 
their contract negotiations. That evidence 
establishes that the parties never shared the 
intent to become partners. In June 2004, 
defendant wrote an email to plaintiff 
suggesting that they discuss “how [they] 
might be able to work together.” Plaintiff 
responded that a partnership “might work” 
and expressed hope that the parties could 
come to a “workable agreement.” 
Thereafter, the parties met in person and 
plaintiff explained that he wanted a 50% 
share in a partnership. Plaintiff later testified 
at his deposition that, upon hearing *1898 
that proposal, defendant had “a look on his 
face like maybe he wasn’t expecting that,” 
and did not respond. 
  
Although plaintiff testified that he 
interpreted defendant’s silence as an 
agreement to an **2 equal partnership, the 
documentary evidence undermines any such 
assumption. In late September 2004, prior to 
meeting with defendant’s attorney, plaintiff 
wrote an email to defendant stating: “I think 
we need to nail down the key terms of our 
agreement . . . Our attorney[s] and advisors 
should be able to help us come to a fair and 

equitable agreement.” Defendant responded: 
“We should also keep open other ways to 
structure things. We initially discussed that 
your company might contract to build tools 
for my company. This could also be an 
option. Others may also exist.” According to 
plaintiff’s deposition testimony, the 
resulting meeting with defendant’s attorney 
in October 2004 did not further the parties’ 
business negotiations, and plaintiff left that 
meeting discouraged. Thereafter, plaintiff 
approached defendant and offered to take a 
reduced, 20% share in a partnership 
agreement, ostensibly to be a “good 
partner,” further undermining any 
suggestion that the parties already had 
agreed to enter into an equal partnership. 
When plaintiff later testified about 
defendant’s response to that proposal, 
plaintiff did not testify that defendant agreed 
to a partnership under the proposed terms; 
rather, he testified only that defendant 
appeared “happy” with plaintiff’s change of 
heart. In May 2005, plaintiff wrote one last 
email to defendant asking to “finalize [their] 
business deal,” but the parties ended their 
business relationship in or around August 
2005 without having reduced it to writing. 
Thus, the evidence demonstrates that the 
parties never shared the intent to enter into a 
partnership, although they initially had 
explored the possibility of one. 
  
We respectfully disagree with our dissenting 
colleague’s view that plaintiff’s deposition 
testimony raised triable issues of fact 
whether a partnership existed. Although 
plaintiff referred to the parties’ business 
relationship as a partnership and testified 
that defendant acquiesced in plaintiff’s 
initial proposal, it is well settled that “mere 
conclusions, expressions of hope or 
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unsubstantiated allegations or assertions are 
insufficient” to create a material issue of fact 
(Zuckerman, 49 NY2d at 562). 
  
With respect to the second factor, we must 
consider whether there was joint control and 
management, e.g., shared supervision of 
business operations and shared 
responsibility for handling financial affairs 
(see Griffith Energy, Inc., 85 AD3d at 1566; 
Kyle, 184 AD2d at 1037). In his affidavit, 
defendant averred that he hired nine 
engineers, a technical writer, and a *1899 
bookkeeper, contracted with a payroll 
company and an accounting firm, paid bills, 
established relationships with vendors, 
developed management protocols, and 
directed all assembly and engineering 
decisions, and plaintiff’s deposition 
testimony raised no issues of fact in that 
regard. In contrast, plaintiff contributed the 
services of one engineer whom he employed 
and paid, and defendant reimbursed plaintiff 
for that employee’s services. Furthermore, 
plaintiff testified at his deposition that 
financial transactions were handled through 
a bank account belonging to defendant’s 
corporation, and that defendant alone had 
the authority to write checks on that account. 
Thus, the evidence overwhelmingly 
demonstrates that defendant had sole control 
and management of the business. 
  
With respect to the third factor, we must 
consider whether the parties shared profits 
and losses (see Fasolo, 120 AD3d at 930; 
Ramirez v Goldberg, 82 AD2d 850, 852 
[1981]). Although a person’s receipt of a 
share of profits is prima facie evidence that 
he or she is a partner (see Partnership Law § 
11 [4]), there is no allegation or evidence 
that plaintiff received a share of profits. 

  
It is well established that shared losses are 
an “ ‘essential element’ ” of any partnership 
agreement (Prince v O’Brien, 256 AD2d 
208, 212 [1998]; see Fasolo, 120 AD3d at 
930). Where there is “undisputed evidence 
that [a party] never made a capital 
contribution to the business[, such evidence] 
strongly suggests that no partnership 
existed” (Kyle, 184 AD2d at 1037; see 
Fasolo, 120 AD3d at 930). The 
documentary evidence and plaintiff’s own 
deposition testimony establish that plaintiff 
made no capital contributions and did not 
share in the business venture’s losses. At his 
deposition, plaintiff testified that he made no 
capital contributions to the venture, and 
contributed only “time, effort, good will, 
[and] expertise as the investment.” 
Throughout the course of their business 
relationship, plaintiff sent defendant 
numerous invoices to recoup tens of 
thousands of dollars of his expenses, and 
there is no dispute that defendant reimbursed 
plaintiff for those expenses. When the 
parties were seeking office space to lease, 
plaintiff sent an email to defendant 
indicating that he did not wish to be liable 
under the lease, and, indeed, defendant alone 
signed the resulting lease and accepted all 
obligations thereunder. Defendant averred 
that he used his own personal credit, and 
there is no dispute that defendant alone was 
liable to creditors. 
  
**3 Plaintiff contends, based on Ramirez, 
that he shared in losses because he offered 
his own services for a share of net profits 
and “risk[ed] losing the value of those 
services” (*1900 82 AD2d at 852). We 
reject that contention. Although plaintiff’s 
testimony supports an inference that he 
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offered services to the venture for which he 
was never compensated, such services alone 
do not establish that a person shared in 
losses sufficient to raise an issue of fact 
concerning the existence of a partnership 
where, as here, that person invested no 
capital and was not liable to creditors (see 
id.). 
  
With respect to the fourth factor, we must 
consider whether the parties combined their 
property, skill, and knowledge. Although 
plaintiff testified to instances in which he 
contributed his skill and knowledge related 
to design and marketing in the engineering 
industry, that factor is not dispositive (see 
generally Fasolo, 120 AD3d at 930). Upon 
our review of the foregoing factors and the 
parties’ business relationship as a whole (see 
generally id.; Griffith Energy, Inc., 85 AD3d 
at 1565), we conclude that defendant met his 
initial burden of establishing that no 
partnership existed (see Fasolo, 120 AD3d 
at 930). The burden thus shifted to plaintiff 
to raise an issue of fact by submitting 
evidence in admissible form (see generally 
Zuckerman, 49 NY2d at 562). 
  
We further conclude that plaintiff failed to 
raise an issue of fact whether a partnership 
existed between the parties (see Fasolo, 120 
AD3d at 931; see generally Zuckerman, 49 
NY2d at 562). In opposition to the motion, 
plaintiff submitted, inter alia, the affidavit of 
plaintiff and documents that included a 
business proposal and a cover letter in which 
the word “partnership” is used to refer to the 
parties’ business relationship. As Supreme 
Court properly reasoned, however, “ ‘calling 
an organization a partnership does not make 
it one’ ” (Kyle, 184 AD2d at 1037; see 
UrbanAmerica, L.P. II v Carl Williams 

Group, L.L.C., 95 AD3d 642, 644 [2012]). 
In light of the documentary evidence 
detailed above that the parties never shared 
the intent to become partners, those two 
references to a partnership in documents 
prepared by lay persons do not raise an issue 
of fact whether the parties in fact entered 
into a legal partnership. Finally, plaintiff’s 
affidavit was insufficient to raise an issue of 
fact (see generally Zuckerman, 49 NY2d at 
562). 
  

All concur except Whalen, P.J., who 
dissents and votes to reverse in accordance 
with the following memorandum. 
 

 

Whalen, P.J. (dissenting). I respectfully 
dissent. In my view, plaintiff’s deposition 
testimony raised triable issues of fact with 
respect to the existence of a partnership 
between the parties. Because that testimony 
was among defendant’s own submissions in 
support of his motion for summary 
judgment, I *1901 conclude that defendant 
failed to meet his initial burden on the 
motion, and that Supreme Court erred in 
granting it (see Prince v O’Brien, 234 AD2d 
12, 12 [1996]; see generally Alvarez v 
Prospect Hosp., 68 NY2d 320, 324 [1986]; 
Bianchi v Midtown Reporting Serv., Inc., 
103 AD3d 1261, 1261-1262 [2013]). 

At his deposition, plaintiff testified that he 
and defendant reached an oral agreement to 
be partners in their business venture at some 
point prior to an October 2004 meeting with 
defendant’s attorney, and that defendant 
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acquiesced in his request for a 50% share of 
the partnership (see generally Don v Singer, 
92 AD3d 576, 577 [2012]). Plaintiff further 
testified that he thereafter voluntarily 
reduced his share to 20% in recognition of 
defendant’s greater contributions to the 
business, and that the two of them later 
agreed to bring a third person into the 
partnership, with plaintiff retaining his 20% 
share and the third person assuming a 10% 
share. In addition, plaintiff testified that 
defendant sought to end their business 
relationship by telling plaintiff that he 
“didn’t want to be partners anymore,” which 
suggests that defendant believed that they 
had been partners up to that point. Although 
the court characterized the evidence of an 
absence of mutual intent to be partners as 
“overwhelming,” and the majority points to 
evidence that it views as “undermin[ing]” 
plaintiff’s testimony, I conclude that 
plaintiff’s testimony supports a reasonable 
inference that the parties shared the intent to 
form a partnership (see A.G. Interiors 
Unlimited v DiMaggio, 224 AD2d 466, 466 
[1996]; Boyarsky v Froccaro, 131 AD2d 
710, 712-713 [1987]; see generally Don, 92 
AD3d at 577), and that the existence of 
contrary evidence merely raises an issue of 
credibility inappropriate for resolution on a 
motion for summary judgment (see 
generally Ferrante v American Lung Assn., 
90 NY2d 623, 631 [1997]; Harrington 
Group, Inc. v B/G Sales Assoc., Inc., 41 
AD3d 1161, 1162 [2007]; Alvarez v New 
York City Hous. Auth., 295 AD2d 225, 226 
[2002]). Even assuming, arguendo, that the 
majority is correct that certain factors 
tending to establish the existence of a 
partnership are lacking in this case (see 
generally Fasolo v Scarafile, 120 AD3d 
929, 929-930 [2014], lv dismissed 24 NY3d 

992 [2014]), I conclude that those factors are 
not determinative (see id. at 930), and that 
the competing inferences regarding the 
intent of the **4 parties should be resolved 
by the trier of fact (see Cavezza v Gardner, 
176 AD2d 911, 911-912 [1991]). 
  
In any event, I conclude that defendant 
submitted conflicting evidence concerning 
whether the parties shared profits and losses 
and whether the parties combined their 
property, skill, *1902 and knowledge (see 
Kyle v Ford, 184 AD2d 1036, 1036-1037 
[1992]). With respect to the latter factor, 
plaintiff testified that his contributions to the 
business included goodwill, design and 
engineering expertise, and access to vendors 
and suppliers. With respect to sharing of 
profits and losses, although it is undisputed 
that defendant paid plaintiff for some of his 
services, plaintiff testified that he 
contributed a significant amount of unpaid 
services to the business, and that he did so 
“as an investment,” i.e., in anticipation of a 
share of future profits. In my view, that 
testimony is sufficient to establish that 
plaintiff may have been exposed to a risk of 
losses (see Ramirez v Goldberg, 82 AD2d 
850, 852 [1981]; see generally Don, 92 
AD3d at 577). Contrary to defendant’s 
contention, the absence of other evidence 
corroborating that plaintiff in fact performed 
unpaid services affects only the evidentiary 
weight of plaintiff’s testimony and does not 
warrant disregarding that testimony for 
purposes of defendant’s motion (see 
generally Alvarez, 295 AD2d at 226). 
  
In sum, I agree with plaintiff that the court 
improperly resolved issues of fact in 
granting defendant’s motion (see Patel v 
Patel, 192 AD2d 357, 357-358 [1993]), and 
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I would therefore reverse the order and deny 
the motion. Present—Whalen, P.J., Centra, 
Lindley, Troutman and Scudder, JJ. [Prior 
Case History: 51 Misc 3d 1216(A), 2016 
NY Slip Op 50670(U).] 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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87 A.D.3d 681, 928 N.Y.S.2d 750, 2011 

N.Y. Slip Op. 06340 

**1 JLG Architectural Products, LLC, 
Respondent 

v 
WDF, Inc., Defendant/Third-Party 

Plaintiff-Appellant, et al., Defendants, 
et al., Third-Party Defendant. 

Supreme Court, Appellate Division, 
Second Department, New York 

101477/07, 2010-09835 
August 23, 2011 

CITE TITLE AS: JLG Architectural 
Prods., LLC v WDF, Inc. 

HEADNOTE 

 
 
Partnership 
Existence of Relation 

Partnership by Estoppel—Joint and Several 
Liability 

Thomas A. Toscano, P.C., Mineola, N.Y. 
(Anthony Contardo of counsel), for 
defendant/third-party plaintiff-appellant. 
Camardo Law Firm, P.C., Auburn, N.Y. 
(Kevin M. Cox of counsel), for respondent. 

In an action, inter alia, to recover damages 
for breach of contract and unjust 

enrichment, the defendant/third-party 
plaintiff, WDF, Inc., appeals, as limited by 
its brief, from so much of an order of the 
Supreme Court, Richmond County 
(McGrail, Ct. Atty. Ref.), dated March 31, 
2010, as denied its motion for summary 
judgment on its counterclaim/third-party 
cause of action for a judgment declaring that 
the plaintiff and the third-party defendant 
are jointly and severally liable as partners by 
estoppel for any liability found against either 
party. 
  
Ordered that the order is reversed insofar as 
appealed from, on the law, with costs, the 
motion of the defendant/third-party plaintiff 
for summary judgment on its 
counterclaim/third-party cause of action for 
a judgment declaring that the plaintiff and 
the third-party defendant are jointly and 
severally liable as partners by estoppel for 
any liability found against either party is 
granted, and the matter is remitted to the 
Supreme Court, Richmond County, for the 
entry of an interlocutory judgment declaring 
that the plaintiff and the third-party 
defendant are jointly and severally liable as 
partners by estoppel for any liability found 
against either party. 
  
The defendant/third-party plaintiff, WDF, 
Inc. (hereinafter WDF), is a general 
construction contractor that entered into 
contracts with the New York City School 
Construction Authority to renovate schools 
in New York City. In 2005 WDF entered 
into subcontracts with the plaintiff, a 
supplier of windows, to provide windows 
for two of the renovation projects. The 
subcontracts provided that the third-party 
defendant, East Coast Window Installers, 
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Inc. (hereinafter East Coast), would be the 
window installer with respect to those 
projects. The plaintiff commenced this 
action against, among others, WDF, alleging 
that it had substantially performed its 
obligations under the subcontracts and that 
WDF had failed to pay in full for the 
windows that the plaintiff supplied. In its 
answer and third-party complaint against 
East Coast, which has defaulted in the 
action, WDF, among other things, alleged 
that certain windows *682 supplied by the 
plaintiff had collapsed as a result of poor 
workmanship by East Coast. 
  
The Supreme Court should have granted 
WDF’s motion for summary judgment on its 
counterclaim/third-party cause of action for 
a judgment declaring that the plaintiff and 
the third-party defendant are jointly and 
severally liable as partners by estoppel for 
any liability found against **2 either party. 
The subcontracts, which were submitted by 
WDF with its motion, provide that the 
plaintiff “acknowledges that it proposed the 
Work in partnership with East Coast . . . and 
induced [WDF] to rely upon both [the 
plaintiff] and East Coast . . . through this 
joint presentation for performance of the 
work covered by” the subcontracts. 
Moreover, the subcontracts provide that 
“together [the plaintiff] and East Coast . . . 
would perform and complete the work” as 
set forth in “Specifications and Drawings.” 
The subcontracts further state that the 
plaintiff “invites [WDF] to rely upon the 
relationship it has with East Coast . . . and 
the representations made in its proposal to 
perform the Work.” The plaintiff agreed in 
the subcontracts “to provide confirmation 
that installation” of the windows was “in 
compliance with Contract Documents and 

approved Shop Drawings . . . prior to the 
issuance of payment to” East Coast. 
Furthermore, the subcontracts provided that, 
“[r]elying upon these and other comparable 
representations and inducement,” WDF 
“agrees to the terms and conditions set 
forth” in the subcontracts. The explicit 
language in the subcontracts established that 
the plaintiff, by written words, represented 
that it was, and held itself out to be, a 
partner with East Coast. Thus, WDF made a 
prima facie showing that the plaintiff is 
estopped from denying the existence of a 
partnership to defeat WDF’s claims (see 
Partnership Law § 27 [1]; Royal Bank & 
Trust Co. v Weintraub, Gold & Alper, 68 
NY2d 124, 129 [1986]; Fleet Bank NH v 
Royall, 218 AD2d 727 [1995]; Ranieri v 
Leavy, 180 AD2d 723, 725 [1992]; Mulvey v 
Hamilton, 57 AD2d 995, 996 [1977]). 
Moreover, under the circumstances of this 
case, WDF established, as a matter of law, 
that it relied on the plaintiff’s 
representations to its detriment (see Milano 
by Milano v Freed, 64 F3d 91, 98 [1995]; 
Hartford Acc. & Indem. Co. v Oles, 152 
Misc 876, 878 [1934]; cf. Community 
Capital Bank v Fischer & Yanowitz, 47 
AD3d 667, 668-669 [2008]). In opposition, 
the plaintiff failed to raise a triable issue of 
fact. 
  
Since the counterclaim/third-party cause of 
action sought declaratory relief, we remit the 
matter to the Supreme Court, Richmond 
County, for the entry of an interlocutory 
judgment declaring that the plaintiff and the 
third-party defendant are *683 jointly and 
severally liable as partners by estoppel for 
any liability found against either party (see 
Lanza v Wagner, 11 NY2d 317, 334 [1962], 
appeal dismissed 371 US 74 [1962], cert 
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denied 371 US 901 [1962]; Garone v 
Morabito, 82 AD3d 833 [2011]). Skelos, 
J.P., Balkin, Leventhal and Lott, JJ., concur. 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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184 A.D.2d 1036, 584 N.Y.S.2d 698 

Peter O. Kyle et al., Respondents, 
v. 

L. Brenton Ford et al., Appellants. 

Supreme Court, Appellate Division, 
Fourth Department, New York 

461 
(June 5, 1992) 

CITE TITLE AS: Kyle v Ford 

HEADNOTE 

 
 
PARTNERSHIP 
EXISTENCE OF RELATION 
 

(1) In action for dissolution of partnership 
and accounting, both parties sought 
summary judgment on question whether 
business partnership existed; fact parties 
held themselves out as partners is not 
decisive; undisputed evidence that plaintiff 
had sole authority to write checks on 
business account, along with conflicting 
evidence regarding control over daily 
operations on farm, raise questions whether 
there was indeed partnership relation; 
further, undisputed evidence defendants 

never made capital contribution to business 
strongly suggests no partnership existed. 
  

Order unanimously modified on the law and 
as modified affirmed without costs in 
accordance with the following 
Memorandum: In this action for dissolution 
of a partnership and an accounting, both 
parties sought, inter alia, summary 
judgment on the question whether a business 
partnership existed. Supreme Court erred in 
determining, as a matter of law, that a 
partnership existed. In deciding whether 
*1037 a partnership exists, “the factors to be 
considered are the intent of the parties 
(express or implied), whether there was joint 
control and management of the business, 
whether there was a sharing of the profits as 
well as a sharing of the losses, and whether 
there was a combination of property, skill or 
knowledge” (Ramirez v Goldberg, 82 AD2d 
850, 852; see also, Matter of Steinbeck v 
Gerosa, 4 NY2d 302, 317, appeal dismissed 
358 US 39; Boyarsky v Froccaro, 131 AD2d 
710, 712). No one factor is determinative; it 
is necessary to examine the parties’ 
relationship as a whole (Martin v Peyton, 
246 NY 213, 218; Brodsky v Stadlen, 138 
AD2d 662, 663). The fact that the parties 
held themselves out as partners is not 
decisive; “calling an organization a 
partnership does not make it one” (Brodsky 
v Stadlen, 138 AD2d 662, 663, supra; see 
also, Ramirez v Goldberg, 82 AD2d 850, 
supra). 
  
Undisputed evidence that Kyle had sole 
authority to write checks on the business 
account, along with conflicting evidence 
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regarding control over the daily operations 
on the farm, raise questions whether there 
was indeed a partnership relation (see, 
Ramirez v Goldberg, supra). Further, the 
undisputed evidence that defendants never 
made a capital contribution to the business 
strongly suggests that no partnership existed 
(see, Brodsky v Stadlen, 138 AD2d 662, 
663, supra; Azoulay v Cassin, 128 AD2d 
660; M.I.F. Sec. Co. v Stamm & Co., 94 
AD2d 211, 214, affd 60 NY2d 936). 
  
Those portions of the order granting partial 
summary judgment to plaintiffs declaring 
that a partnership existed and ordering an 
accounting are reversed. Those parts of the 
order denying defendants’ cross motion for 

summary judgment and permitting further 
discovery are affirmed. (Appeal from Order 
of Supreme Court, Cayuga County, Corning, 
J.--Summary Judgment.) 
  

Present--Green, J. P., Pine, Boehm, Fallon 
and Davis, JJ. 
 

Copr. (C) 2025, Secretary of State, State of 
New York 
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66 N.Y.2d 927, 489 N.E.2d 764, 498 
N.Y.S.2d 795 (Mem) 

Sayward Mazur, Appellant, 
v. 

Max E. Greenberg, Cantor & Reiss, 
Respondent. 

Court of Appeals of New York 
Argued November 12, 1985; 
decided December 17, 1985 

CITE TITLE AS: Mazur v Greenberg, 
Cantor & Reiss 

SUMMARY 

Appeal from an order of the Appellate 
Division of the Supreme Court in the First 
Judicial Department, entered April 30, 1985, 
which (1) reversed, on the law and the facts, 
an order and interlocutory judgment of the 
Supreme Court (Arnold Guy Fraiman, J.), 
entered in New York County, adjudging that 
the partnership involved was dissolved by 
operation of law upon the withdrawal of 
plaintiff Mazur, who was found to be a 
partner, and directing the defendant 
partnership to account for the value of 
plaintiff’s partnership share, including 
physical and capital assets, all fees earned 
but not collected as of the date of plaintiff’s 
withdrawal, less an allowance for fees never 
collected as of the date of plaintiff’s 

withdrawal and depreciation and investment 
tax credit benefits previously enjoyed by 
plaintiff, and (2) dismissed the complaint. 
  
Plaintiff, an attorney, commenced this action 
for an accounting and for a declaration that 
he was a partner in defendant law firm, 
alleging that he had become a partner 
pursuant to a purported oral agreement. 
Supreme Court found that plaintiff was a 
partner and directed an accounting. 
  
The Appellate Division concluded that 
plaintiff joined the defendant firm in 1968 as 
an associate; that in 1973 plaintiff and four 
other attorneys requested to be made 
partners; that the five original partners in the 
firm, who had signed a *928 partnership 
agreement, allowed plaintiff and the four 
others to share in the firm’s annual profits, 
but did not give them an interest in the 
firm’s capital account, nor were plaintiff and 
the four others responsible for the firm’s 
rent or losses; that plaintiff and the four 
others did not sign the 1967 partnership 
agreement or a 1976 amendment; that in this 
case the customary indicia of partnership 
status were not all present in view of the 
facts that plaintiff shared in the profits only 
at a fixed 5% of the net rate, was not 
responsible for losses, possessed no 
ownership interest in the firm and had not 
signed either the original 1967 partnership 
agreement or the 1976 modification, and 
that in view of the totality of these 
circumstances, there was no partnership 
involving the plaintiff. 
  
Mazur v Greenberg, Cantor & Reiss, 110 
AD2d 605, affirmed. 
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HEADNOTES 

 
 
Partnership 
Existence of Relation 
 

(1) In an action for an accounting and a 
declaration as to plaintiff’s partnership 
status in defendant law firm, an order of the 
Appellate Division, which reversed an order 
and judgment directing an accounting and 
adjudging that plaintiff was a partner and 
dismissed the complaint, upon a finding that 
plaintiff had no partnership interest, is 
affirmed. The weight of the evidence more 
nearly comports with the findings by the 
Appellate Division. 
  

APPEARANCES OF COUNSEL 

Sayward Mazur, pro se, Gerald I. Carp and 
Gary L. Rubin for Sayward Mazur, 
appellant. 
Julius L. Schapira, Saul Weprin and Jerome 
Reiss for respondent. 
 

 

OPINION OF THE COURT 
Order affirmed, with costs. The weight of 
the evidence more nearly comports with the 
findings by the Appellate Division. 
  

Concur: Chief Judge Wachtler and Judges 
Jasen, Meyer, Simons, Kaye, Alexander and 
Titone. 
 

Copr. (C) 2025, Secretary of State, State of 
New York 
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1 Seld. 186, 5 N.Y. 186, 1851 WL 5489 

(N.Y.) 

PATTISON and others 
v. 

BLANCHARD. 

Court of Appeals of New York. 
July, 1851. 

CITE TITLE AS: Pattison v Blanchard 

 
 

*186 To constitute a partnership, there must 
be a joint undertaking to share in the profit 
and loss. 
Where several persons were engaged in 
running a line of stages, and by the 
agreement between them, one was to run at 
his own expense a certain portion of the 
route, and the others in like manner, the 
residue; each authorized to receive fare from 
passengers over the whole or any part of the 
route; the parties to settle monthly, and the 
fare so received to be divided between them 
in proportion to the distance which they 
respectively transported such passengers; the 
party found to have received more than his 
share to pay over to the other *187 the 
balance on each monthly settlement. Held, 
that this did not constitute a partnership 
between the parties. 
As between the parties and third persons the 
rule may be different. 
A declaration in assumpsit against the party 
running a part of the route under such 

agreement, by the persons running the 
residue of the route, setting forth the 
agreement and alleging that the defendant 
had received fare from passengers to the 
amount of one thousand dollars, and had 
not, although requested so to do by the 
plaintiffs, paid to them the balance 
remaining in his hands belonging to them; is 
bad in substance, for want of an averment of 
a definite balance in the defendant’s hands; 
or, that he had refused to settle with the 
plaintiffs to ascertain the balance. 

ACTION of assumpsit commenced in the 
supreme court in October, 1844. The 
plaintiffs Pattison and others, doing business 
by the style of the northern transportation 
line association, declared in assumpsit 
against the defendant, stating in substance, 
that, on the 25th of April, 1844, in 
consideration that the plaintiffs agreed to 
relinquish to the defendant that part of mail 
route No. 933, between Saratoga Springs 
and Griswold’s, a public house on said 
route; to deliver to the defendant at 
Griswold’s all passengers transported by the 
plaintiffs on that route, and to receive at that 
place all passengers brought there by the 
defendant, and that the defendant might 
receive at saratoga all the fare from 
passengers wishing to pass over the road, 
and that the plaintiffs would keep a 
sufficient number of teams at Griswold’s to 
transport all passengers delivered there by 
the defendant; that they would not interfere 
with travel on the defendant’s road, and 
would keep a sufficient number of teams 
and coaches to transport all passengers from 
Whitehall, wishing to go by Saratoga; the 
defendant agreed to run that part of the road 
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between Saratoga and Griswold’s in a good 
and sufficient manner to carry all the 
passengers that might wish to pass over the 
road, to have at all times a sufficient number 
of teams and coaches at Saratoga to take all 
passengers that might wish to go to Glen’s 
Falls, Sandy Hill, or Whitehall, or to any 
intermediate place, and to deliver them to 
the plaintiffs at Griswold’s, within a 
reasonable time *188 after the departure 
from Saratoga, and that he would at all times 
have a sufficient number of teams and 
coaches at Griswold’s to receive all the 
passengers and baggage that might be 
delivered there by the plaintiffs; that he 
would receive for his portion of the fare 
received for passengers and their baggage in 
proportion to the distance said passengers 
should be conveyed by each party. That he 
(the defendant) would regularly settle up all 
accounts correctly from the running of said 
roads, monthly, and if any balance should 
remain in his hands due to the plaintiffs, that 
he would forthwith pay the same. The 
plaintiffs then, to show a breach of the 
agreement, stated, that although afterwards, 
to wit, on the twenty-fifth of October, 1844, 
the defendant had received fare from 
passengers passing on said road, to the 
amount of one thousand dollars, and 
although the plaintiffs had in all things 
performed the agreement on their part, yet 
the defendant had not, although he was 
afterwards, to wit, on the day and time last 
aforesaid requested by the plaintiffs so to do, 
“as yet paid over the balance or sum of 
money remaining in his hands belonging to 
the said plaintiffs, for the fares so received 
by him as aforesaid, but hath hitherto wholly 
neglected and refused so to do, to the 
damage of the said plaintiffs of one 
thousand dollars.” 

  
The defendant demurred to the declaration 
and assigned as special causes, that the 
contract declared upon was a contract for a 
partnership; that the matters stated in the 
declaration related to, and the damages 
claimed arose out of partnership dealings, of 
which the court had not cognizance in the 
form of action adopted. The plaintiffs joined 
in demurrer. 
  
Judgment was rendered for the defendants 
on the demurrer in the supreme court, upon 
the ground that the agreement set forth in the 
declaration constituted a partnership 
between the parties. (See 6 Barb. Sup. Court 
R. 537.) The plaintiffs appealed to this court. 
  
H. P. Hunt, for appellants, cited Wetmore v. 
Baker, (9 *189 John. 307;) Bostwick v. 
Champion, (11 Wend. 571; S. C. in Error, 
18 Wend. 175;) Mohawk & Hudson R. R. 
Co. v. Niles, (3 Hill, 162;) Heimstreet v. 
Howland, (5 Denio, 68;) Everett v. Coe, (5 
Denio, 180;) Collyer on Part. § 18, 29, 30, 
35, 40, 44 and note 2, (Perkins’ Ed.;) Gow 
on Part. 17, 18, 19, 20; 3 Kent’s Com. 32, 
(3d edition;) Story on Part. § 30 to 36; 44 
note (2,) 46 to 49, 57, 58, 58 a, and 220; 
Muzzey v. Whitney, (10 John. 226;) Dob v. 
Halsey, (16 John. 34;) Burtis v. Eckhart, (1 
Denio, 340;) Farwell v. Boston & W. R. R. 
Co. (4 Met. 49;) Fromont v. Coupland, (2 
Bing. 170;) Pierson v. Skelton, (1 M. & W. 
504;) Glover v. Tuck, (24 Wend?? 153;) 
Chitty on Cont. (Springfield ed. of 1844,) 
237. 
N. Hill, jr., for the respondent, cited 
Champion v. Bostwick, (18 Wend. 175;) 
Musier v. Trumpbour, (5 Hill, 274;) Green 
v. Beesley, (2 Bing. N. C. 108; S. C. 20 Com. 
Law R. 275;) Fromont v. Coupland, (2 Bing. 
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170; S. C. 9 Com. Law R. 366;) Westerlo v. 
Evertson, (1 Wend. 532;) Niven v. 
Spickerman, (12 John. 401;) Murray v. 
Bogert, (14 John. 318;) Glover v. Tuck, (24 
Wend. 153, 160,) (5 Hill, 249; 3 Kent’s 
Com. 30; 18 Wend. 183; 8 Greenleaf, 170.) 
 

GRAY, J. 

A partnership is defined to be a contract of 
two or more persons, to place their money, 
effects, labor, or skill, or some or all of 
them, in lawful commerce or business, and 
to divide the profits and bear the loss in 
certain proportions. (3 Kent’s Com. 5th ed. 
23.) And to constitute a partnership in a 
single concern, there must be a joint 
undertaking to share in the profit and loss. 
(Bostwick v. Champion, 18 Wend. 580, and 
cases there cited; Green v. Beesley, 2 Bing. 
N. C. 108.) In the case under consideration, 
each party was to stock a particular portion 
of the stage route from Saratoga to Sandy 
Hill, Glen’s Falls, and Whitehall, and each 
was to receive fare for the passengers in 
proportion to the distance they should be by 
them respectively conveyed. Neither party 
had by the terms of the contract, any interest 
*190 in or control over the stock or road of 
the other; nor were any expenses upon any 
part of the route to be borne jointly. The 
question of their liability to third persons is 
not here involved. In such a case a different 
rule prevails from the one which determines 
whether persons as between themselves are 
partners. (Waland v. Elkins, 1 Starkie, 272; 
Bostwick v. Champion and others, 11 Wend. 
571; same case in error, 18 Wend. 175.) In 
the case last cited the tolls at turnpike gates 
on the whole route were to be deducted from 
the fare of passengers and the balance was to 

be divided among the proprietors of the 
route in proportion to the distance agreed to 
be run by each proprietor; each of whom 
was to provide his own carriages, horses and 
drivers. Justice Nelson, who delivered the 
opinion of the court in that case, put his 
decision mainly upon the ground that the 
proprietors all shared in the patronage of 
each passenger, and should be therefore 
jointly liable to passengers and third persons 
for damages occasioned by the negligence of 
the driver upon either section of the route; 
he however, in conclusion, concedes that the 
proprietors as among themselves might not 
be partners, and might be liable to each 
other the same as if their interests were 
several. And Chancellor Walworth, who 
delivered the opinion in the same case in the 
court of errors, concedes, that as between 
the proprietor whose driver occasioned the 
injury and the other proprietors, he ought to 
sustain the loss and would be bound to make 
it good to them; but that, inasmuch as the 
passage money constituted a common fund 
out of which the tolls on the whole route 
were first to be paid, the division of the 
residue was a division of the profits of a 
joint concern so as to constitute a 
partnership as between themselves as to that 
fund, and entitled either to an account as 
against the others; and hence they were 
liable to third persons as to every thing as to 
which the different owners of that fund had 
a joint or common interest. How far they 
would be liable to third persons for any 
thing else than injuries occasioned to 
passengers and their baggage and to those 
who sustained *191 damage occasioned by 
the negligence of their drivers, is not 
decided; he however expressly says, that the 
only debts or expenses for which they would 
be jointly liable as between themselves, 
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were the tolls upon the whole line; and the 
joint profits to be divided was the whole 
passage money after paying the tolls. 
Whatever may have been the joint liability 
of the parties to this suit to third persons 
need not be determined here, for the reason 
that no case has arisen in which it is claimed 
that a liability has accrued, the damages 
resulting from which should, as between 
themselves, be deducted from the amount of 
fare belonging to either. By the demurrer it 
is admitted to be a simple case of shares in 
the fare in proportion to the distance the 
passengers and their baggage were conveyed 
by each, from which no deduction was to be 
made for joint expenses or losses of any 
description; the funds to be divided were 
their gross earnings, and not profits, as 
profits. To constitute persons partners as 
between themselves, there must be an 
interest in the profits, as profits; each party 
must by the agreement participate in some 
way in the losses as well as the profits; an 
agreement to divide the gross earnings as in 
this case, does not constitute the parties to it 
partners. (Story on Partnership, § 34.) The 
reason why a remedy has been denied at law 
to one partner as against another, except 
upon a covenant to account, or upon a 
promise to pay a final balance, is, on 
account of the difficulty of adjusting 
complicated accounts between them. (1 
Chitty’s Pleadings, 44.) The division of 
gross earnings presents no such difficulty. 
The court whose judgment is now under 
consideration, was governed by the authority 
of the case of Fromont v. Coupland, (2 Bing. 
170.) If that case was, as it seemed to have 
been understood by the supreme court, an 
agreement to divide the gross earnings, and 
not the profits as such, it is in point, and 
authority for the decision appealed from, 

and in conflict with the settled law both 
before and since, establishing the requisites 
of an agreement to make persons partners as 
between themselves. The case is badly 
reported. The parties to *192 it had been 
running a coach from Bath to London, the 
plaintiff finding horses for one part of the 
road and the defendant for another; the 
profits of each party were calculated 
according to the number of miles covered by 
his own horses. It does not appear to whom 
the coach belonged, or by whom the cost of 
the repairs and use of it, or the damages 
occasioned by its destruction were to be 
borne; or whether the profits to be divided 
were the gross earnings, or net profits, after 
paying the expenses of the coach. If the 
latter, as in all probability it was, the profits 
in such case would be net and not gross; 
then it would be in principle like the case of 
Cheap v. Cramond, (4 Barn. & Ald. 663,) 
where a deduction of commissions from the 
gross profits was held by Abbott, Ch. J. to 
constitute a partnership, quoad hoc. In the 
case of Fromont v. Coupland, the court did 
not discuss the question of partnership, but 
assumed that one existed; this clearly they 
would not have done, in a case where gross 
earnings only, from which nothing was to be 
deducted, were to be divided. That case was 
cited in Green v. Beesley, (2 Bing. N. C. 
108,) in which the principle is clearly 
conceded by Tindall, Ch. J. that a mutual 
participation in profit and loss is 
indispensable to a partnership; and Park, J. 
in the same case, held that by the agreement 
before them, there was no participation in 
profit and loss, but that it was a case of 
partnership. Not however because there was 
to be a division of gross earnings, but 
because the agreement to divide was made 
to depend upon the punctual performance of 
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other stipulations. Thus it will be seen that 
the court in which the case of Fromont v. 
Coupland was decided have not regarded it 
as authority for holding that a partnership 
was constituted by a simple agreement to 
divide gross earnings. The parties to this suit 
are not, either upon principle or authority, 
partners, as between themselves. 
The causes of demurrer assigned upon the 
record reach no other point, but upon the 
argument another cause was insisted upon, 
viz: that there is no sufficient averment in 
the *193 declaration of a balance in the 
hands of the defendant belonging to the 
plaintiffs. This objection is well taken. The 
naked allegation that the defendant has 
received one thousand dollars of fare from 
passengers by no means shows what portion 

of it, if any, remained due to the plaintiffs 
for the fare of passengers conveyed by their 
teams. The breach assigned that the 
defendant has not paid over the balance in 
his hands belonging to the plaintiffs, has 
nothing to rest upon, there being no 
averment of any balance in the defendant’s 
hands belonging to them. Upon this ground 
the declaration is defective, and the 
judgment of the supreme court must, 
therefore, be affirmed. 
Judgment affirmed 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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Marvin Prince, 
Appellant-Respondent, 

v. 
Darrin O’Brien, 

Respondent-Appellant, et al., 
Defendants. 

Supreme Court, Appellate Division, First 
Department, New York 

2990-, 2990A 
(December 22, 1998) 

CITE TITLE AS: Prince v O’Brien 

HEADNOTES 

 
 
APPEAL 
APPEALABLE PAPER 
 

(1) Trial court properly dismissed plaintiff’s 
breach of partnership claim ---Plaintiff 
believed defendant, fellow musician, had 
agreed to be his partner and to share profits 
equally; plaintiff commenced action 
asserting breach of alleged oral partnership 
agreement and breach of fiduciary duty --- 
Plaintiff has purported to appeal from 
court’s trial ruling dismissing his breach of 
partnership claim on grounds that he failed 

to show existence of partnership; though 
defendant has not raised this objection, 
under CPLR 5512 (a) no appeal can be taken 
from this ruling because it was never 
incorporated into appealable order, nor has it 
been subsumed in final judgment --- 
However, court properly dismissed 
plaintiff’s breach of partnership claim; 
parties had not exercised joint control over 
entertainment enterprise on which they 
collaborated; before defendant became 
success, parties may have casually discussed 
splitting their hypothetical profits equally, 
but there was no evidence they agreed to 
share losses, which is ‘essential element‘ of 
partnership; plaintiff testified money he 
occasionally advanced to defendant was 
friendly gift rather than capital contribution 
to their joint venture; finally, when he toured 
with defendant, plaintiff was designated and 
compensated as employee of defendant’s 
corporation; since plaintiff has no viable 
claims, defendant is entitled to judgment in 
his favor dismissing complaint. 
  

 
 
PLEADING 
COMPLAINT 

Amendment 

 

(2) Trial court erred in granting plaintiff’s 
belated motion to amend complaint 
---Plaintiff believed defendant, fellow 
musician, had agreed to be his partner and to 
share profits equally; in action asserting 
breach of alleged oral partnership agreement 
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and breach of fiduciary duty, plaintiff did 
not move to amend complaint to add 
quantum meruit cause of action until trial 
was scheduled to begin --- Court does not 
need to permit substantial amendment of 
pleadings in absence of any semblance of 
excuse for delay involved; here, plaintiff’s 
newly asserted quantum meruit claim and 
his original complaint were based on same 
facts concerning his contribution to 
defendant’s success in music industry; he 
offered no reason why he could not have 
sought quantum meruit recovery from 
beginning; trial court failed to consider ways 
defendant would be prejudiced by addition 
of this claim; first, all depositions had been 
taken, but witnesses had only been asked 
questions about existence of partnership, not 
about value of plaintiff’s services; defendant 
was unable to come to this country for trial, 
so no follow-up questions on this new topic 
could be posed to him; second, when 
conducting discovery and preparing defense 
case, defendant’s counsel had not prepared 
evidence or witnesses to rebut assertions 
plaintiff might now make about extent and 
monetary value of plaintiff’s contribution to 
enterprise; since measure of damages for 
breach of alleged partnership agreement 
would be defendant’s profits, entirely 
different standard, defendant naturally 
prepared evidence only on this point. 
  

Order, Supreme Court, New York County 
(Ira Gammerman, J.), entered June 12, 1997, 
which, insofar as cross-appealed from by 
defendant, granted plaintiff leave to amend 
his complaint on the eve of trial to assert a 
quantum meruit claim, unanimously 
reversed, on the law, without costs, and the 

plaintiff’s motion denied. Order, same court 
and Justice, entered November 24, 1997, 
denying defendant’s motion for *209 
judgment notwithstanding the verdict on 
liability, but setting aside the jury verdict as 
excessive and ordering a new trial on 
damages, unanimously reversed, on the law, 
without costs, the defendant’s motion 
granted, and the complaint dismissed. The 
Clerk is directed to enter judgment in favor 
of defendant-respondent-appellant 
dismissing the complaint as against him. 
Plaintiff’s appeal from trial ruling, same 
court and Justice, made on the record on 
June 12, 1997, dismissing, after the close of 
the evidence, plaintiff’s claim for breach of 
an alleged partnership agreement, 
unanimously dismissed, without costs, as 
not taken from an appealable paper. 
  
Plaintiff Marvin Prince and defendant 
Darrin O’Brien became friends in 1988 
when they were both living in Toronto. 
Plaintiff, a Jamaican native, helped 
defendant refine his reggae singing ability 
and knowledge of Jamaican dialect. At 
plaintiff’s instigation, the two began 
conducting practice sessions in plaintiff’s 
basement for several hours a day, with 
defendant singing and plaintiff performing 
accompaniment by “scratching” 
(manipulating records on a turntable). 
Plaintiff allegedly coined defendant’s stage 
name, “Snow”. 
  
In August 1991, when plaintiff was visiting 
New York, he fortuitously encountered a rap 
musician and music producer known as 
M.C. Shan. Plaintiff told Shan about 
defendant and Shan said he was interested in 
hearing defendant sing. Defendant then 
came to New York and auditioned for Shan, 
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who was favorably impressed. 
  
M.C. Shan introduced defendant to record 
producers Steve Salem and David Eng.* 
Plaintiff alleges that in January 1992, Salem 
and Eng showed him a draft of a 
multi-album production and recording 
agreement with both plaintiff’s and 
defendant’s names on it, but that plaintiff 
was unable to understand it and never saw 
the agreement again after defendant sent a 
copy to his mother to get legal advice from 
her friend. Subsequently, without involving 
plaintiff any further, defendant entered into 
a production agreement with Shan and a 
management agreement and a recording and 
production agreement with Salem and Eng. 
The latter obtained a recording contract for 
defendant with a major label. 
  
The parties give different accounts of the 
extent of plaintiff’s contribution to 
defendant’s debut album, “12 Inches of 
Snow”, recorded between 1991 and 1992. 
Plaintiff testified that he co-wrote five of the 
14 songs, performed on three, selected songs 
*210 for inclusion, and produced the song 
“Runway”. Defendant testified that plaintiff 
neither produced nor selected any of the 
songs and that the only song he co-wrote 
was “Runway”. Shan, who produced the 
album, corroborated defendant’s testimony. 
  
From January to August 1993, plaintiff 
participated in the promotional tour for the 
album and performed as the DJ for the 
on-stage performances. Significantly, 
plaintiff was listed as an employee of 
defendant’s corporation and received a 
salary and per diem payments from it for his 
work on the tour. Plaintiff also earned 
$84,000 in royalties from co-writing 

“Runway”. He left the tour when he 
discovered that defendant was receiving 
more money from management than he was. 
Plaintiff allegedly believed that defendant 
had agreed to be his partner and to share the 
profits equally. 
  
Plaintiff commenced the instant action in 
December 1994. The original complaint 
asserted causes of action for breach of an 
alleged oral partnership agreement and 
breach of fiduciary duty. The complaint was 
dismissed in May 1996 on defendant’s 
motion for summary judgment, but 
reinstated by this Court in December 1996 
(Prince v O’Brien, 234 AD2d 12). Plaintiff 
did not move to amend his complaint to add 
the quantum meruit cause of action until 
June 5, 1997, which was the Thursday 
before the Monday on which the trial was 
scheduled to begin. Discovery had already 
been completed, and jury selection was 
about to begin on the very day that plaintiff 
brought his motion. The trial court granted 
the motion in the erroneous belief, as 
discussed infra, that defendant would not be 
prejudiced thereby. 
  
Plaintiff’s evidence that he and defendant 
had formed a legal partnership was limited 
to his account of two brief conversations 
between the parties. In 1990, when the two 
men began working together on songs in 
plaintiff’s basement, he allegedly suggested 
to defendant, “If something comes out of 
this, let’s be partners,” and defendant 
agreed. Plaintiff admitted that these 
discussions were not concrete; the parties 
never organized a formal business plan, nor 
was plaintiff in New York to advance 
defendant’s career. The second conversation 
allegedly took place in August 1991, when 
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defendant was auditioning for Shan. Plaintiff 
claims that he told defendant to “remember 
our deal about going partners” and that if 
defendant was successful, plaintiff would be 
his DJ and they would split the earnings 
“fifty-fifty all the way”. Later, defendant 
referred to plaintiff as his “partner” in a 
promotional video, but now claims it was 
only in the slang sense. Shan, Salem and 
Eng testified that they were unaware of the 
existence of any partnership agreement. 
*211 At the close of the evidence, therefore, 
the trial court dismissed the causes of action 
based on the partnership theory. 
  
In support of his quantum meruit claim, 
plaintiff presented some information as to 
defendant’s earnings from his album. 
However, plaintiff did not specifically show 
how much was attributable to his own 
efforts, nor how his services were worth 
more than the salary and royalties he had 
already received. The jury nevertheless 
awarded him $1.5 million, three times the 
amount he had requested. Noting the lack of 
evidence that plaintiff had contributed so 
much uncompensated value to defendant’s 
recording career, the trial court ordered a 
new trial on damages after plaintiff refused 
to accept a reduced award. 
  
We find that the trial court erred in granting 
plaintiff’s belated motion to amend the 
complaint. Although CPLR 3025 (b) 
provides that leave to amend should be 
freely given, this does not mean that the 
court must permit a substantial amendment 
of the pleadings “in the absence of any 
semblance of an excuse for the delay 
involved” (Gross & Co. v Damor Realty 
Corp., 60 AD2d 541). This is particularly 
true where the opposing party, having 

prepared his case in response to the original 
pleadings, would suffer prejudice by the late 
addition of a new theory of recovery (F.G.L. 
Knitting Mills v 1087 Flushing Prop., 191 
AD2d 533, 534). In F.G.L. Knitting Mills, 
the Court denied appellant’s motion to add a 
new affirmative defense two days before 
jury selection was to begin; the court found 
no reasonable excuse for the delay because 
the facts on which the new defense was 
based had been known to the defendant from 
the outset (supra, at 534). 
  
The instant case presents a very similar 
scenario. Plaintiff’s newly asserted quantum 
meruit claim and his original complaint were 
based on the same facts concerning his 
alleged contribution to defendant’s success 
in the music industry. He offered no reason 
why he could not have sought quantum 
meruit recovery from the beginning rather 
than on the eve of trial, after discovery was 
completed (Haussmann v Wolf, 187 AD2d 
371, 372 [finding “obvious prejudice” to 
defendants from plaintiff’s addition of new 
theory of recovery on the eve of trial]). The 
trial court failed to consider the many ways 
in which defendant would be prejudiced by 
the addition of this claim. First, all the 
depositions had already been taken, but the 
witnesses (including the parties) had only 
been asked questions about the existence of 
a partnership, not about the value of 
plaintiff’s services. Defendant himself was 
unable to come to the United States for trial, 
so no follow-up questions on this *212 new 
topic could be posed to him. Second, when 
conducting discovery and preparing the 
defense case, defendant’s counsel had not 
prepared evidence or witnesses to rebut any 
assertions plaintiff might now make about 
the extent and monetary value of plaintiff’s 
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contribution to the enterprise. Since the 
measure of damages for breach of the 
alleged partnership agreement would be 
defendant’s profits, an entirely different 
standard, defendant naturally prepared 
evidence only on this point. 
  
Plaintiff has purported to appeal from the 
court’s trial ruling dismissing his breach of 
partnership claim on the grounds that he had 
failed to show the existence of a partnership. 
Though defendant has not raised this 
objection, under CPLR 5512 (a) no appeal 
can be taken from this ruling because it was 
never incorporated into an appealable order, 
nor has it been subsumed in a final judgment 
(Matter of Grosso v Slade, 179 AD2d 585, 
586). The procedural posture of the instant 
case is very similar to that presented in 
Stevens v Naumburg (214 App Div 94). The 
defendant therein moved at the close of the 
evidence to dismiss the complaint. The court 
reserved decision on this motion till after the 
jury had rendered their verdict. The court 
subsequently set aside the verdict as 
unsupported by the evidence and ordered a 
new trial, and, in the same order, denied the 
defendant’s motion to dismiss the complaint. 
We held that the court’s ruling on this 
motion was nonappealable. Rulings made 
during the course of the trial would only be 
reviewable upon an appeal from the 
judgment, but no final judgment had yet 
been entered because the original verdict 
had been set aside and the new trial had not 
taken place (supra, at 97). 
  
Were we to reach the merits of the court’s 
dismissal of plaintiff’s breach of partnership 
claim, we would find that the trial court 
acted properly. We originally reversed the 
lower court’s initial grant of summary 

judgment to defendant (Prince v O’Brien, 
supra) because plaintiff adduced 
circumstantial evidence of an oral 
partnership agreement. However, at trial, the 
evidence of any traditional indicia of 
partnership was clearly insufficient. 
  
The trial court properly observed that the 
parties had not exercised joint control over 
the entertainment enterprise on which they 
collaborated (Brodsky v Stadlen, 138 AD2d 
662, 663). Before defendant became a 
success, the parties may have casually 
discussed splitting their hypothetical profits 
equally, but there was no evidence that they 
agreed to share losses, which is an “essential 
element” of a partnership (Chanler v 
Roberts, 200 AD2d 489, 491, lv dismissed in 
part and denied in part, 84 NY2d 903). 
Plaintiff, himself, testified that the money 
*213 he occasionally advanced to defendant 
was a friendly gift rather than a capital 
contribution to their alleged joint venture 
(Kyle v Ford, 184 AD2d 1036, 1037 [lack of 
capital contribution suggests no partnership 
existed]). Finally, when he toured with 
defendant, plaintiff was designated and 
compensated as an employee of defendant’s 
corporation. Since plaintiff, therefore, has no 
viable claims, defendant is entitled to a 
judgment in his favor dismissing the 
complaint. 
  

Concur--Sullivan, J. P., Rosenberger, 
Wallach and Mazzarelli, JJ. 

Copr. (C) 2025, Secretary of State, State of 
New York 
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Footnotes 
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Salem and Eng were also named as defendants but the claims against them were dismissed and are not the subject of 
this appeal. 
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ROSS A. REYNOLDS, Respondent, 
v. 

ALICE SEARLE, Appellant. 

Supreme Court of New York, Appellate 
Division, Fourth Department. 

January 22, 1919. 

CITE TITLE AS: Reynolds v Searle 

 
 

*202 Partnership 

 
 

Essentials of contract --- When partner 
estopped from denying liability 
---Evidence 
An indispensable essential of a contract of 
copartnership, either under the common-law 
rule or the statute, is a mutual promise or 
undertaking of the parties to share in the 
profits of the business, and submit to the 
burden of making good the losses. 
One who permits himself to be held out as a 
partner, so that in reliance upon his credit 
debts are incurred, may not be heard to say 
as against creditors so deceived, that he is 
not a copartner. 
In an action by a depositor to charge the 
defendant with liability for unpaid deposits 
made with a firm engaged in banking 
business, evidence held insufficient to 
establish that the defendant was to share in 

the profits and losses of the business or that 
the plaintiff became or remained a depositor 
upon the assumption or understanding that 
the defendant was a copartner or interested 
in any manner in the bank, and that the 
complaint should be dismissed. 

 
 

APPEAL by the defendant, Alice Searle, 
from a judgment of the Supreme Court in 
favor of the plaintiff, entered in the office of 
the clerk of the county of Ontario on the 
31st day of July, 1918, upon the verdict of a 
jury, and also from an order entered in said 
clerk’s office on the 3d day of August, *203 
1918, denying defendant’s motion for a new 
trial made upon the minutes. 
  
L. N. Southworth, for the appellant. 
Earle S. Warner, for the respondent. 
 

LAMBERT, J.: 

The complaint alleges that in 1879 the 
defendant and her brother, William B., and 
sister, Fannie T. Hotchkiss, formed a 
copartnership to conduct a banking business 
at Phelps, N. Y., under the firm name of 
William B. Hotchkiss & Co.; that the 
copartnership thus formed then began doing 
banking business and thereafter continued 
until the said William B. Hotchkiss was 
adjudged a bankrupt in August, 1910; that 
between June, 1879, and August, 1910, the 
plaintiff became a depositor of the said 
bank, and upon the failure and bankruptcy of 
the said William B. Hotchkiss, the plaintiff 
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had on deposit $778.88; that he filed a claim 
in the bankruptcy proceeding and received 
his pro rata share upon the distribution of 
the assets of the said William B. Hotchkiss; 
that there was a balance remaining unpaid 
after such distribution of $202.46; that upon 
the refusal of the defendant to pay such 
balance upon demand, this action was 
brought to enforce a recovery thereof against 
the defendant. The action is sought to be 
sustained under the allegation of 
copartnership upon the theory that defendant 
became a copartner in the banking business 
in 1879 and continued as such until the 
bankruptcy of William B. Hotchkiss and 
hence was liable for the copartnership debts 
including the one here involved. This is 
evidently a test case of the defendant’s 
liabilities for the debts remaining of the 
banking copartnership of William B. 
Hotchkiss & Co. 
The sole issue in the case is the 
copartnership. The jury has rendered a 
verdict against the defendant, and this 
appeal is from the judgment entered thereon. 
An indispensable essential of a contract of 
copartnership, either under the common-law 
rule or the statute, is a mutual promise or 
undertaking of the parties to share in the 
profits of the business, and submit to the 
burden of making good the losses. (Lefevre 
v. Silo, 112 App. Div. 464; *204 Rogers v. 
Murray, 110 N. Y. 658; Partnership Law 
[Gen. Laws, chap. 51; Laws of 1897, chap. 
420], § 2; Partnership Law [Consol. Laws, 
chap. 39; Laws of 1909, chap. 44], § 2.) 
To establish the contract of copartnership 
the plaintiff proved that on June 12, 1879, in 
a newspaper published at Phelps, N. Y., 
there was a notice inserted and published for 
six successive weeks, to the effect that 
William B., Fannie T. Hotchkiss and this 

defendant had engaged in the banking 
business as copartners under the name of 
William B. Hotchkiss & Co.; that a sign 
placed over the bank door during the entire 
period of business bore the name ‘Wm. B. 
Hotchkiss & Co.;‘ that the bank books bore 
like indorsements. The plaintiff further 
proved by reading in evidence a judgment 
roll granted in an action in which the 
defendant was a party, that some time before 
1879 the mother of the defendants William 
B. and Fannie T. Hotchkiss died intestate, 
leaving an estate that was administered by 
Leman B. Hotchkiss, their father; that the 
defendant’s father furnished as a capital for 
the beginning of the banking business of 
William B. Hotchkiss & Co. the sum of 
$6,157.44 of moneys belonging to the estate 
of the defendant’s mother. It also appeared 
upon the trial that at the time the bank was 
established, in 1879, the defendant was a 
young girl, just above majority and lived at 
home with her father, brother and sister and 
so continued until her marriage to one 
Searle, in 1885, when she moved to Utica, 
N. Y., and has continued her residence there 
ever since. There is no evidence that the 
defendant assented to the publication of the 
notice above mentioned, except as it may be 
inferred that she must have seen and read the 
notice inasmuch as the paper was taken by 
the Hotchkiss family. On the contrary, it 
appears from the evidence of William B. 
Hotchkiss that the defendant was not 
consulted with respect to the publication of 
the notice or the loaning of the moneys from 
the estate of his mother, to his knowledge; 
that the publication was procured either by 
his father or himself; that he never had any 
negotiations with his sister, the defendant, to 
become a partner in the banking business at 
Phelps, N. Y.; that it satisfactorily appears 
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that at no time had she manifested any 
pecuniary interest in the business of the 
bank. It is not made to appear that she was 
*205 a depositor, that she was ever seen 
behind the counters of the bank or that she 
ever drew a dividend or was otherwise 
interested. The proof is clear that the bank 
was run and solely managed by her brother, 
William B. Hotchkiss. There is a complete 
failure of proof upon the part of the plaintiff 
to establish a contract relation between the 
two sisters and their brother, William B., to 
become partners in the banking business in 
1879. The most that could be claimed, 
conceding the defendant published or 
authorized the publication of the printed 
notice in 1879, would be holding herself out 
to the public as a copartner in the banking 
business. That relation imposes quite a 
different obligation from that resulting from 
an actual copartnership. To prove an actual 
partnership it was essential for the plaintiff 
to go farther and prove that the defendant 
was to share in the profits and losses of the 
banking business. This burden he has not 
borne. On the contrary, if we are to take the 
evidence of William B. Hotchkiss as entitled 
to credit, the contrary appears. In fact, the 
surrounding circumstances demonstrate the 
truthfulness of the evidence of William B. 
There is no evidence in this case disclosing 
that the defendant knew of the loaning of the 
money coming from her mother’s estate by 
her father, as administrator, to William B. 
Hotchkiss & Co. for the purpose of starting 
the bank. So far as the evidence goes, the 
first she knew of it was when she was sued, 
with others, by the assignees of her father’s 
estate charging the loan as a disbursement in 
1880. She appeared and answered in that 
action, consenting to allow as a credit to the 
administrator her proportion of that estate 

that went into the bank. This concession 
does not justify the inference that she 
became a partner in the banking business 
with her brother and sister in 1879. There is 
a failure of proof, both directly and 
circumstantially, to prove the actual 
copartnership upon which the plaintiff’s 
right of action is founded. 
There is a class of cases where, for the 
benefit of creditors, a partnership is held to 
exist upon the doctrine of estoppel. One who 
permits himself to be held out as a partner, 
so that in reliance upon his credit debts are 
incurred may not be heard to say as against 
creditors so deceived that he is not a 
copartner. There is no proof in this case that 
the plaintiff *206 became or remained a 
depositor upon the assumption or 
understanding that the defendant was a 
copartner or interested in any manner in the 
bank. The plaintiff did not become a 
depositor until the year 1905, some 
twenty-six years after the formation of the 
banking business. The defendant had ceased 
to be a resident of Phelps for ten years 
before the relationship of the plaintiff began 
with the bank. He stated as a witness that he 
never saw her at the bank except on few 
occasions, and then on the patrons’ side of 
the bank counter. He does not state that he 
understood or had even heard that she was a 
member of the banking copartnership. There 
was a complete failure of proof to establish 
the cause of action alleged in the complaint, 
and it appearing that all the evidence was 
given that is available upon the issue 
presented, the motion of the defendant for a 
direction of a verdict in favor of the 
defendant should have been granted. 
The judgment and order should, therefore, 
be reversed, with costs, and the complaint 
dismissed, with costs. 
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All concurred. 
 
Judgment and order reversed, with costs, 
and this court having determined that the 
trial court should have granted the 
defendant’s motion for the direction of a 
verdict, the complaint is dismissed, with 

costs. 

Copr. (C) 2025, Secretary of State, State of 
New York 
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N.Y. Slip Op. 06562 

Louis Schnur, Appellant, 
v. 

Raphael Marin et al., Respondents. 

Supreme Court, Appellate Division, 
Second Department, New York 

2000-04855 
(July 30, 2001) 

CITE TITLE AS: Schnur v Marin 

HEADNOTE 

 
 
JOINT VENTURES 
EXISTENCE OF JOINT VENTURE 
 

(1) In action to recover damages for breach 
of oral agreement, Supreme Court properly 
granted defendants’ motions for summary 
judgment; plaintiff and defendants 
(purported joint venturers) never agreed to 
division of equity ownership in company 
they purportedly sought to purchase as 
between themselves or other potential 
investors in company; failure of purported 
joint venturers to agree upon division of 
equity prevented sufficiently definite 
agreement with respect to sharing of profits 
and losses, which is indispensable element 

of any joint venture agreement, oral or 
written; therefore, plaintiff failed to establish 
essential elements needed to prove existence 
of oral joint venture agreement. 
  

In an action, inter alia, to recover damages 
for breach of an oral agreement, the plaintiff 
appeals from an order of the Supreme Court, 
Rockland County (Dillon, J.), dated April 
19, 2000, which granted the defendants’ 
respective motions for summary judgment 
dismissing the complaint insofar as asserted 
against them. 
  
Ordered that the order is affirmed, with one 
bill of costs. 
  
The Supreme Court properly granted the 
defendants’ respective motions for summary 
judgment. The defendants established their 
entitlement to judgment as a matter of law 
(see, Zuckerman v City of New York, 49 
NY2d 557). The burden then shifted to the 
plaintiff to provide evidence in admissible 
form to establish that a triable issue of fact 
existed. The plaintiff failed to meet this 
burden. The plaintiff and the defendants 
(hereinafter collectively the purported joint 
venturers) never agreed to the division of 
equity ownership in the company they 
purportedly sought to purchase as between 
*640 themselves or the other potential 
investors in the company. The failure of the 
purported joint venturers to agree upon the 
division of equity prevented a sufficiently 
definite agreement with respect to the 
sharing of profits and losses, which is an 
indispensable element of any joint venture 
agreement, oral or written (see, 
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Nursing Home v Henry & Warren Corp., 74 
NY2d 475, cert denied 498 US 816; Matter 
of Steinbeck v Gerosa, 4 NY2d 302; Accent 
Assocs. v Wheatley Constr. Corp., 268 
AD2d 494; Goodstein Props. v Rego, 266 
AD2d 506; Tilden of N.J. v Regency Leasing 
Sys., 230 AD2d 784; Charles Hyman, Inc. v 
Olsen Indus., 227 AD2d 270; see also, 
Precision Testing Labs. v Kenyon Corp., 
644 F Supp 1327). Therefore, the plaintiff 
failed to establish the essential elements 
needed to prove the existence of an oral joint 
venture agreement. 
  

The plaintiff’s remaining contentions are 
without merit. 
  

Ritter, J. P., McGinity, Luciano and 
Feuerstein, JJ., concur. 
 

Copr. (C) 2025, Secretary of State, State of 
New York 
 

End of Document 
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89 A.D.3d 523, 932 N.Y.S.2d 479, 2011 
N.Y. Slip Op. 08192 

**1 Shine & Company LLP, 
Respondent 

v 
Angelo F. Natoli, Appellant. 

Supreme Court, Appellate Division, First 
Department, New York 

5891, 600551/10 
November 15, 2011 

CITE TITLE AS: Shine & Co. LLP v 
Natoli 

HEADNOTE 

Partnership 
Partnership Agreement 

Sharing in Profits and Losses 

McLaughlin & Stern, LLP, New York (Jon 
Paul Robbins of counsel), for appellant. 
Robinson Brog Leinwand Greene Genovese 
& Gluck P.C., New York (Ronald S. Herzog 
of counsel), for respondent. 

Order and judgment (one paper), Supreme 
Court, New York County (Carol R. Edmead, 
J.), entered July 19, 2010, which, among 
other things, granted plaintiff’s motion for 
summary judgment on its first cause of 

action seeking a declaration that defendant is 
not entitled to share in any proceeds from 
the sale of all or part of plaintiff accounting 
practice to a third party, and so declared, 
unanimously affirmed, without costs. 

Defendant failed to raise an issue of fact as 
to whether he is an equity partner in plaintiff 
(see M.I.F. Sec. Co. v Stamm & Co., 94 
AD2d 211, 214 [1983], affd in part 60 
NY2d 936 [1983]). The motion court 
properly found that the letter of intent (LOI) 
controlling the terms of the parties’ 
relationship was unambiguous. Thus, the 
court properly declined to consider extrinsic 
evidence to interpret its terms (see Bailey v 
Fish & Neave, 8 NY3d 523, 528 [2007]). 
Initially, we note that the LOI’s express 
reference to defendant as an “equity partner” 
is not determinative (see Kyle v Ford, 184 
AD2d 1036, 1037 [1992]). The LOI clearly 
did not provide for defendant to share in 
plaintiff’s profits or losses. Both are 
essential elements of a partnership 
agreement, and defendant failed to present 
any evidence to support his assertion that he 
would have shared in either profits or losses 
(see Matter of Steinbeck v Gerosa, 4 NY2d 
302, 317 [1958], appeal dismissed 358 US 
39 [1958]; Chanler v Roberts, 200 AD2d 
489, 491 [1994], lv dismissed and denied 84 
NY2d 903 [1994]). Moreover, the LOI 
expressly provided for defendant to receive 
a Form 1099 rather than a Schedule K-1. As 
an accountant, defendant **2 understood the 
difference between these two tax forms. 
Thus, he knew that his receipt of a 1099 
meant that his compensation was not from 
profits and that he would not share in losses. 
*524 Concur—Friedman, J.P., Catterson,
Moskowitz, Freedman and Abdus-Salaam,
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JJ. [Prior Case History: 2010 NY Slip Op 
31992(U).] 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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150 A.D.2d 673, 541 N.Y.S.2d 546 

Robert Silverman, Respondent, 
v. 

Bruce Caplin et al., Appellants. 

Supreme Court, Appellate Division, 
Second Department, New York 

4030AE, 4030E 
May 22, 1989 

CITE TITLE AS: Silverman v Caplin 

HEADNOTE 

 
 
PARTNERSHIP 
EXISTENCE OF RELATION 
 

(1) Plaintiff and defendant executed written 
agreement pursuant to which defendant 
purchased 50% of flea market concession 
operated by plaintiff; handwritten contract 
provided that ‘agreement will be a 50-50 
partnership‘; complaint asserts four causes 
of action against defendant to recover 
damages for breach of contract and fraud 
concerning his purported failure to make 
installment payment and pay his share of 
rental fees; cause of action is also asserted 
against defendant’s wife based upon 
allegation that she intentionally persuaded 
defendant to break agreement --- Clear and 

unambiguous terms of partnership 
agreement mandate finding, as matter of 
law, that parties’ relationship was 
partnership; thus, general rule that partners 
may not sue each other at law on any claim 
relating to partnership unless there has been 
accounting and ‘balance struck‘ or promise 
to pay is applicable; accordingly, causes of 
action against defendant are dismissed --- 
Additionally, cause of action against wife is 
facially insufficient inasmuch as complaint 
contains no allegation that she employed 
improper means in effecting her purported 
interference with plaintiff’s contractual 
rights. 
  

 
 

OPINION OF THE COURT 
In an action, inter alia, to recover damages 
for breach of contract and tortious 
interference with contract, (1) the defendant 
Amy Caplin appeals, as limited by her brief, 
from so much of an order of the Supreme 
Court, Nassau County (DiNoto, J.), dated 
April 22, 1988, as denied her cross motion 
for summary judgment dismissing the 
complaint insofar as it is asserted against 
her, and (2) the defendant Bruce Caplin 
appeals, as limited by his brief, from so 
much of an order of the same court, dated 
May 23, 1988, as denied his cross motion 
for summary judgment dismissing the 
complaint insofar as it is asserted against 
him. 
  
Ordered that the orders are reversed insofar 
as appealed from, on the law, with costs, the 
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cross motions are granted, and the complaint 
is dismissed. 
  
On March 20, 1987, the plaintiff and the 
defendant Bruce Caplin executed a written 
agreement pursuant to which the *674 
defendant Bruce Caplin purchased 50% of a 
flea market concession operated by the 
plaintiff. The handwritten contract provided, 
inter alia, that the “agreement will be a 
50-50 partnership” and that Bruce Caplin 
was entitled to “50% of all monies taken in”. 
In return, Bruce Caplin agreed to pay the 
plaintiff $5,000 immediately and an 
additional $35,000 in annual installments 
over a four-year period. Moreover, Bruce 
Caplin agreed to pay 50% of all rental fees 
and costs associated with goods purchased. 
  
The complaint asserts five causes of action. 
Four causes of action are asserted against 
the defendant Bruce Caplin to recover 
damages for breach of contract and fraud 
concerning his purported failure, inter alia, 
to make an installment payment and pay his 
share of rental fees. A cause of action is also 
asserted against the defendant Amy Caplin, 
the wife of Bruce Caplin, based essentially 
upon the plaintiff’s allegation that “she 
knowingly, intentionally and without 
reasonable justification or excuse, persuaded 
defendant BRUCE CAPLIN to break the 
agreement with the plaintiff and to refuse to 
proceed further”. The court ruled that the 
defendants were not entitled to dismissal of 
the complaint and denied their respective 
cross motions. We disagree. 
  
It is well settled that partnership rights and 
obligations may be fixed by agreement (see, 
Corr v Hoffman, 256 NY 254, 272; Martin v 
Peyton, 246 NY 213; 15 NY Jur 2d, 

Business Relationships, §1309). If, as in the 
instant case, it is evident that a written 
partnership agreement is a complete 
expression of the parties’ intention, the 
language of the partnership agreement 
controls and will not be questioned (see, 
Martin v Peyton, supra.; Rosen Trust v 
Rosen, 53 AD2d 342, 352, affd 43 NY2d 
693; 15 NY Jur 2d, Business Relationships, 
§1308). The clear and unambiguous terms of 
the partnership agreement mandate the 
finding, as a matter of law, that the parties’ 
relationship was in fact a partnership (see, 
Long Is. R. R. Co.v Northville Indus. Corp., 
41 NY2d 455, 461; Carvel Corp. v Rait, 117 
AD2d 485). Thus, the general rule that 
partners may not sue each other at law on 
any claim relating to the partnership unless 
there has been an accounting and a “balance 
struck” or a promise to pay is applicable 
here (Arnold v Arnold, 90 NY 580, 583; 
Herrick v Guild, 257 App Div 341; Bankers 
Trust Co. v Dennis, 256 App Div 495, affd 
282 NY 635; Squire v Wing, 17 AD2d 835; 
see, 16 NY Jur 2d, Business Relationships, 
§1363). Accordingly, the causes of action 
against the defendant Bruce Caplin are 
dismissed. 
  
Additionally, we find that the cause of 
action against the *675 defendant Amy 
Caplin is facially insufficient inasmuch as 
the complaint contains no allegation that she 
employed improper means in effecting her 
purported interference with the plaintiff’s 
contractual rights(see, Guard-Life Corp. v 
Parker Hardware Mfg. Corp., 50 NY2d 
183; Stratford Materials Corp. v Jones, 118 
AD2d 559). 
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Lawrence, J. P., Kunzeman, Rubin and 
Kooper, JJ., concur. 
 

Copr. (C) 2025, Secretary of State, State of 
New York 
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In the Matter of John E. Steinbeck, 
Appellant, 

v. 
Lawrence E. Gerosa, as Comptroller of 

the City of New York, et al., 
Respondents. 

Court of Appeals of New York 
Argued February 20, 1958; 

decided May 1, 1958. 

CITE TITLE AS: Matter of Steinbeck v 
Gerosa 

SUMMARY 

Appeal, on constitutional grounds, from an 
order of the Appellate Division of the 
Supreme Court in the first judicial 
department, entered October 1, 1957, which 
unanimously confirmed a determination of 
respondent Lawrence E. Gerosa, as 
Comptroller of the City of New York, that 
petitioner is liable for the New York City 
General Business and Financial Tax for 
three periods of residence since January, 
1943. 
  
Matter of Steinbeck v. Gerosa, 4 A D 2d 
855, affirmed. 
  

HEADNOTES 

 
 
Taxation 

Gross Receipts Tax 
Receipts from literary activities--Gross 
Receipts Tax (Administrative Code of City 
of New York, ch. 46, tit. B) properly 
imposed by City of New York upon 
petitioner, author of novels, plays, motion 
picture scripts, magazine articles and other 
literary works, who received income from 
licensing of such works--his literary 
activities constitute “trade, business, 
profession, vocation or commercial 
activity”, within meaning of tax 
statute--receipts taxable although 
attributable to contracts made in prior 
taxable years--constitutional guarantee of 
freedom of press does not prohibit 
imposition of tax-- petitioner not engaged in 
interstate commerce although publisher may 
be-- relationship between petitioner and 
publisher is that of debtor and creditor. 

 

(11) A Gross Receipts Tax (Administrative 
Code of City of New York, ch. 46, tit. B) is 
imposed by the City of New York pursuant 
to section 24-a of *303 the General City 
Law which authorizes the city to impose “a 
tax * * * upon persons carrying on or 
exercising for gain or profit within such city, 
any trade, business, profession, vocation or 
commercial activity * * * or making sales 
within such city”. Petitioner, a resident of 
New York City, is an author of novels, 
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plays, motion picture scripts, magazine 
articles and other literary works. Through 
his literary agents located in New York City, 
he negotiated for the licensing of certain 
rights in his literary works. The agents’ 
principal function was to negotiate such 
contracts and they had complete authority 
and discretion in so doing, and had executed 
contracts on his behalf. As to books, the 
consideration to be paid to petitioner 
consists of a percentage of the amount 
charged by the publisher for all copies sold, 
less copies returned, but with no deduction 
for cash discounts or bad debts. This 
percentage is characterized as “royalties.” 
As to motion picture scripts, magazine and 
newspaper articles, and plays, the 
consideration consists of a lump sum or a 
percentage or a combination of the two. 
Petitioner’s activities in the city of New 
York constitute a “trade, business, 
profession, vocation or commercial activity” 
within the meaning of the tax statute. 
  
(22) Petitioner’s receipts are taxable 
although the receipts in any one taxable 
calendar year may be attributable to 
contracts made in prior taxable years. The 
tax is measured by the “receipts received in 
and/or allocable to the city from such 
profession, vocation, trade, business or 
commercial activity exercised or carried on 
by him during the calendar year” in which 
the privilege period commences 
(Administrative Code of City of New York, 
§ B46-2.0, subd. a). The statute requires 
merely that the receipts be attributable to the 
profession, vocation, trade, business, or 
commercial activity which the petitioner 
carried on in that year and not to any 
“particular activity”. The fact that the 
contract may have been made in another 

year makes no difference. The receipt of 
income is as much a part of a business as the 
making of a contract that gives rise to such 
income. 
  
(33) The constitutional guarantee of freedom 
of the press does not prohibit the City of 
New York from imposing a Gross Receipts 
Tax on the receipts of an author derived 
from the grant of licenses to his rights in his 
literary works. The tax applies not only to 
writers and publishers but to all businesses, 
professions, trades, vocations and 
commercial activities. It applies to all 
without discrimination. It is a general tax 
and not, in any sense, aimed at the press or 
at writers. The city does not seek, through 
the guise of this tax, to regulate those 
covered by its provisions or to interfere with 
freedom of the press. Its sole object is 
revenue notwithstanding the fact that the tax 
is called a privilege tax. 
  
(44) While many sales may have been made 
by the publisher in other States and 
countries, and it may be that the publisher 
was engaged in interstate and foreign 
commerce as a result, it does not follow that 
petitioner was likewise engaged in interstate 
and foreign commerce. The relationship 
between petitioner and his publishers was 
that of debtor and creditor -- not that of joint 
venturers or partners. The sums paid to 
petitioner by way of “royalties” were merely 
the price for the licensing of certain of his 
literary rights. *304 
  
(55) Petitioner’s activities are not so closely 
related to interstate commerce and foreign 
commerce that they must be treated as 
though they were activities in interstate or 
foreign commerce. The formation of a 
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contract between persons in different States 
is not within the protection of the commerce 
clause unless the performance thereof is 
within its protection. The writing by 
petitioner of books, plays, magazine articles, 
motion picture scripts and radio scripts, and 
the granting, within the city of New York, of 
licenses to certain of the rights therein is 
separate and distinct from the subsequent 
sale by others of books, magazines, etc., in 
interstate or foreign commerce even though 
the granting of the licenses may induce or 
occasion interstate commerce. 
  

POINTS OF COUNSEL 

  
Irwin Karp and Harry Buchman for 
appellant. 
I. Here, the Gross Receipts Tax is levied on 
the privilege of writing, and, therefore, 
repugnant to the First and Fourteenth 
Amendments of the United States 
Constitution and section 8 of article I of the 
Constitution of the State of New York. 
(Matter of United Air Lines v. Joseph,282 
App. Div. 48, 307 N. Y. 762; Follett v. 
McCormick, 321 U. S. 573; Murdock v. 
Pennsylvania,319 U. S. 105; Grosjean v. 
American Press Co., 297 U. S. 233; Winters 
v. New York,333 U. S. 507; Butler v. 
Michigan,352 U. S. 380; Puget Sound Co. v. 
Tax Comm.,302 U. S. 90; Joseph v. Carter 
& Weekes Co., 330 U. S. 422; Joseph 
Burslyn, Inc., v. Wilson,343 U. S. 495; 
People v. Wendling,258 N. Y. 451; Lovell v. 
Griffin,303 U. S. 444.) II. The taxation of all 
of appellant’s income without allocation 
between the activities of writing and of 

licensing, is repugnant to the First and 
Fourteenth Amendments of the United 
States Constitution and section 8 of article I 
of the Constitution of the State of New 
York. (Hans Rees’ Sons v. North 
Carolina,283 U. S. 123; Adams Mfg. Co. v. 
Storen,304 U. S. 307.) III. Taxation of 
royalties derived from interstate and foreign 
commerce without allocation is repugnant to 
section 8 of article I of the United States 
Constitution. (Puget Sound Co. v. Tax 
Comm., 302 U. S. 90; Howitt v. Street & 
Smith Pub.,276 N. Y. 345; *305 April 
Prods. v. Schirmer, Inc.,308 N. Y. 366; 
Matter of Seeth v. Joseph, 276 App. Div. 
188; Joseph v. Carter & Weekes Co.,330 U. 
S. 422; Bottlers Seal Co. v. Rainey, 225 N. 
Y. 369; Cohan v. Richmond,19 F. Supp. 
771; Cory v. Commissioner of Internal 
Revenue,23 U. S. T. C. 775, 230 F. 2d 941; 
Ilyin v. Avon Pub.,144 F. Supp. 369.) IV. 
Petitioner is not engaged in any activity 
within the purview of the tax statute and the 
application of the tax to him is repugnant to 
the Fourteenth Amendment of the United 
States Constitution. (Wisconsin v. Penney 
Co.,311 U. S. 435; Provident Sav. Assn. v. 
Kentucky,239 U. S. 103; People ex rel. 
Nauss v. Graves,283 N. Y. 383; Howitt v. 
Street & Smith Pub.,276 N. Y. 345; April 
Prods. v. Schirmer, Inc.,308 N. Y. 366; 
Bottlers Seal Co. v. Rainey, 225 N. Y. 369; 
People ex rel. Voelkel v. Browne,268 App. 
Div. 596, 294 N. Y. 834; People ex rel. 
Johnson v. Browne,273 App. Div. 1041.) 
Peter Campbell Brown, Corporation 
Counsel (Isidore Friedman, Stanley 
Buchsbaum and Jacob Friedes of counsel), 
for respondents. 
I. The application of the Gross Receipts Tax 
to petitioner does not violate the First and 
Fourteenth Amendments to the United 
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Matter of Steinbeck v Gerosa, 4 N.Y.2d 302 (1958)  
151 N.E.2d 170, 175 N.Y.S.2d 1 
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States Constitution or section 8 of article I of 
the New York Constitution. (Near v. 
Minnesota,283 U. S. 697; Patterson v. 
Colorado,205 U. S. 454; Winters v. New 
York,333 U. S. 507; Joseph Burstyn, Inc., v. 
Wilson,343 U. S. 495; Butler v. 
Michigan,352 U. S. 380; People v. 
Wendling,258 N. Y. 451; Roth v. United 
States,354 U. S. 476; Matter of Excelsior 
Pictures Corp. v. Regents of Univ. of State 
of N. Y.,3 NY2d 237; Associated Press v. 
Labor Bd., 301 U. S. 103; Mabee v. White 
Plains Pub. Co.,327 U. S. 178; Oklahoma 
Press Pub. Co. v. Walling,327 U. S. 186.) II. 
Petitioner was not engaged in either 
interstate or foreign commerce, and his 
receipts during the tax periods in question 
are not subject to allocation. (Smith v. 
Ogilvie,127 N. Y. 143; Karst v. Prang 
Educational Co.,132 App. Div. 197; Ehrlich 
v. Mills, Inc.,215 App. Div. 115, 248 N. Y. 
598; Henderson v. Dougherty,95 App. Div. 
346; Sinkwich v. Drew & Co.,2 A D 2d 788; 
Commonwealth ex rel. Luckett v. Radio 
Corp. of America,299 Ky. 44; Irvine Co. v. 
McColgan,26 Cal. 2d 160; Rainier Brewing 
Co. v. McColgan,26 Cal. 2d 160; Rainier 
Brewing Co. v. McColgan,94 Cal. App. 2d 
118; Ingram v. Bowers,57 F. 2d 65; *306 
Ilyin v. Avon Pub.,144 F. Supp. 368.) III. 
The statutes authorizing and imposing the 
New York City Gross Receipts Tax were 
intended to embrace petitioner’s activities. 
Those activities are sufficiently related to 
New York City to confer jurisdiction to tax. 
(Chaloner v. Helvering,69 F. 2d 571; 
Herwig v. United States,105 F. Supp. 384; 
Flint v. Stone Tracy Co.,220 U. S. 107; 
People ex rel. Tobacco & Allied Stocks v. 
Graves,250 App. Div. 149,277 N. Y. 723; 
Trustees of Columbia Coll. v. Lynch, 47 
How. Prac. 273; Sloman v. Bender189 

Mich. 258; Earle v. Commonwealth, 180 
Mass. 579; Semple v. Schwarz,130 Mo. 
App. 65; People v. Alfani,227 N. Y. 334; 
Folker v. Johnson,230 F. 2d 906.) 
 

 

OPINION OF THE COURT 

Chief Judge Conway. 

Petitioner is an author of novels, plays, 
motion picture scripts, magazine articles and 
other literary works. In April of 1952 he 
filed returns under the New York City 
General Business and Financial Tax Law 
(commonly known and hereinafter referred 
to as the “Gross Receipts Tax”) covering the 
following periods: January 12, 1943 to 
December 31, 1944; October 1, 1945 to 
August 30, 1948; January 1, 1950 to June 
30, 1950, and paid the tax and interest 
thereon. The comptroller denied a refund 
following which the present proceeding was 
instituted to review that determination. 
Thereafter, the parties stipulated that the 
total amount paid represented, in part, taxes 
and interest attributable to literary works of 
petitioner prior to the time he became a 
resident of New York City. They further 
stipulated that the city would pay petitioner 
the sum of $251.24 and that in the event the 
petitioner were fully successful in this 
proceeding the refund will be limited to the 
sum of $531.09 principal of tax and $133.73 
interest or a total of $664.82. 
  
It is conceded that petitioner was a resident 
of New York City and wrote numerous 
novels, motion picture scripts, plays, 
newspaper and magazine articles and radio 
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scripts during the three periods here 
involved. Through his literary agents located 
in New York City, petitioner negotiated for 
the licensing of certain rights in his literary 
works. The agents’ principal function was to 
negotiate such contracts for Mr. Steinbeck 
and they had complete authority and 
discretion in so doing. Indeed, they even 
executed contracts on his behalf. Certain of 
the author’s rights were licensed by the 
agents orally as “a cash deal”. He did *307 
not sell the copyright to his works. He 
merely licensed certain rights in them to 
others. 
  
Respondents’ Exhibits D, H and I are 
examples of the type of contract executed by 
petitioner in New York City. They purport 
to grant certain of his rights in his literary 
works. As to books, the consideration to be 
paid to him consists of a percentage of the 
amount charged by the publisher for all 
copies sold, less copies returned, but with 
“no deduction for cash discounts or bad 
debts”. This percentage is characterized as 
“royalties”. As to motion picture scripts, 
magazine and newspaper articles, and plays, 
the consideration consists of a lump sum or 
a percentage or a combination of the two. 
The agents would receive the royalty 
moneys, take their commission and deposit 
the balance in Mr. Steinbeck’s bank account. 
  
The Gross Receipts Tax (Administrative 
Code of City of New York, ch. 46, tit. B) is 
imposed pursuant to section 24-a of the 
General City Law which authorizes New 
York City to impose “a tax * * * upon 
persons carrying on or exercising for gain or 
profit within such city, any trade, business, 
profession, vocation or commercial activity 
* * * or making sales within such city”. The 

tax is to be “measured by the gross receipts 
from such activities carried on or sales made 
within the city * * *.” 
  
In his petition Steinbeck alleged that the tax 
levied on him, and paid under protest, was 
collected erroneously, illegally and 
unconstitutionally because 
  
(a) his activities in New York City did not 
constitute a trade, business or other activity 
within the meaning of the tax statute; 
  
(b) the Gross Receipts Tax is a tax on 
privileges secured by the First and 
Fourteenth Amendments to the Constitution 
of the United States and section 8 of article I 
of the Constitution of the State of New 
York; 
  
(c) his activities in New York City other 
than writing were de minimis and not subject 
to tax; and 
  
(d) the tax was levied, in part, on royalties 
derived from interstate and foreign 
commerce, in violation of section 8 of article 
I of the United States Constitution. 
  
The Gross Receipts Tax applies to persons 
“carrying on or exercising for gain or profit 
within * * * [the city of New York] any 
trade, business, profession, vocation or 
commercial *308 activity * * *” so long as 
the gross receipts therefrom exceed $10,000 
per annum (Administrative Code, § 
B46-2.0). Insofar as the interpretation of a 
statute is concerned there are four kinds of 
terms or words, to wit, common, technical, 
legal, and trade or commercial (2 Sutherland 
on Statutory Construction [3d ed.], § 4919). 
Manifestly, the words found in the Gross 
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Receipts Tax are common words. Moreover, 
it is well settled that a “tax law should be 
interpreted as the ordinary person reading it 
would interpret it.” (Howitt v. Street & 
Smith Pub.,276 N. Y. 345, 351; Matter of 
Business Statistics Organization v. 
Joseph,299 N. Y. 443, 449.) Common words 
are to be given their commonly understood 
meaning unless another meaning is 
obviously intended (see McKinney’s Cons. 
Laws of N. Y., Book 1, Statutes, § 232). 
Since there is nothing in the Gross Receipts 
Tax to suggest -- even remotely -- that the 
lawmakers intended to confer a special or 
restricted meaning on the terms therein used, 
we may look to the legal dictionaries for the 
generally accepted common definition of 
such terms. The word “trade” has the broad 
definition of “Any sort of dealings by way 
of sale or exchange; commerce, traffic.” 
(Bouvier’s Law Dictionary [8th ed.], Vol. 
III, pp. 3290-3291.) “Business” has been 
described as a word of “large * * * import”, 
a “very comprehensive term”. It 
encompasses “That which occupies the time, 
attention and labor of men for the purpose of 
livelihood or profit, but it is not necessary 
that it should be the sole occupation or 
employment. It embraces everything about 
which a person can be employed”. 
(Bouvier’s Law Dictionary [8th ed.], Vol. I, 
p. 406; Flint v. Stone Tracy Co.,220 U. S. 
107, 171.) “Profession” has been defined as 
a “vocation, calling, occupation or 
employment involving labor, skill, 
education, special knowledge and 
compensation or profit, but the labor and 
skill involved is predominantly mental or 
intellectual, rather than physical or manual.” 
(Black’s Law Dictionary [4th ed.], p. 1375.) 
A “vocation” is “One’s regular calling or 
business.” -- “The activity on which one 

spends major portion of his time and out of 
which he makes his living.” (Id., p. 1745.) 
“Commercial activity”, of course, is activity 
relating to or connected with trade and 
traffic or commerce in general. (See Black’s 
Law Dictionary [4th ed.], p. 337.) Thus, it 
will be seen that the broadest of terms have 
been employed in the Gross Receipts Tax. 
*309 Indeed, it is difficult to conceive of a 
more all-embracing tax. The sweep of the 
statute is so great that it was deemed 
necessary to provide expressly that the 
phrase, exercising any profession, vocation, 
trade, business or commercial activity, 
“[d]oes not include labor or services 
rendered by an individual for a wage or 
salary.” (Administrative Code, § B46- 1.0, 
subd. 5.) 
  
Petitioner Steinbeck earns his livelihood as 
an author, reaping profits from the sale of 
his literary endeavors. It cannot be doubted 
that in so doing petitioner is carrying on or 
exercising for gain or profit a trade, 
business, profession, vocation or 
commercial activity as those terms are 
commonly understood. 
  
In an effort to demonstrate that he is not 
engaged in “business”, the petitioner cites 
People ex rel. Nauss v. Graves(283 N. Y. 
383). The question there presented was 
whether the owners in common of certain 
realty were engaged in business within the 
meaning of article 16-A of the Tax Law 
which imposed a “Temporary emergency 
tax on net incomes of unincorporated 
businesses.” The relators had inherited the 
subject real estate and had engaged another 
to manage it. After pointing out that the term 
“business” is of very broad significance and 
has a great variety of meanings, this court 
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wrote (pp. 386-388): “When used in tax 
statutes similar to that involved in the case at 
bar, ‘business’ or ‘doing business’ connote 
something more than the ownership of 
property and the receipt of income derived 
from property. [Cases cited.] Although the 
very nature of the case does not permit an 
exact formula by which to determine when 
the activities of a property owner amount to 
the doing of business, there has been 
evolved the principle which distinguishes 
between a passive and an active owner or 
investor. One who allocates the active 
administration of the properties to others and 
himself performs only such acts as are 
appropriate to safeguard his ownership, is to 
be distinguished from one who himself 
actively participates in administering the 
management of the properties. The question 
is one which depends upon the facts of the 
particular case. [Case cited.] * * * If the 
activities of these appellants were deemed to 
be the doing of business, then the doing of 
business would comprise every instance 
where property is owned in common and the 
owners act but to safeguard their property. If 
there is to be maintained a distinction 
between ownership on the one hand and the 
doing of *310 business on the other, a 
distinction established by the cases, and 
respondents do not suggest that the 
distinction be obliterated, then these 
appellants may not be regarded as having 
been engaged in the doing of business.” 
  
The Nauss case (supra) is not controlling for 
at least two reasons. First, Mr. Steinbeck is 
not a mere passive owner or investor. He 
actively creates the literary properties which 
bear his name. Second, and more important, 
or so it seems to us, the statute presently 
under consideration is considerably broader 

in its terms than the statute in the Nauss 
case. The only word in issue in the Nauss 
case was “business” as it appeared in the 
context of an unincorporated business tax 
statute. The issue in this case is not only 
whether petitioner is engaged in any 
“business” as that word appears in the 
context of a gross receipts tax statute, but 
also whether he is engaged in any “trade”, 
“vocation”, “profession” or “commercial 
activity” as those words appear in the 
context of such a statute -- a statute which 
was intended to be so broad in its operation 
that the lawmakers felt obliged to declare 
that the statute “[d]oes not include labor or 
services rendered by an individual for a 
wage or salary.” (Administrative Code, § 
B46-1.0, subd. 5.) 
  
Petitioner emphasizes that his receipts in any 
one taxable calendar year are attributable to 
contracts made in prior taxable years. The 
intimation is that these receipts were not 
taxable at all. Petitioner bases his argument 
on the wording of the statute which 
measures the tax by the “receipts received in 
and/or allocable to the city from such 
profession, vocation, trade, business or 
commercial activity exercised or carried on 
by him during the calendar year” in which 
the privilege period commences 
(Administrative Code, § B46-2.0, subd. a). 
Petitioner urges that in order for the receipts 
to be taxable in any calendar year they must 
not only be received in that year but they 
must be derived from a “particular activity” 
carried on in that year. By “particular 
activity”, petitioner seems to refer to the 
making of the contract which gave rise to 
the receipts. The statute, however, merely 
requires that the receipts be attributable to 
the profession, vocation, trade, business, or 
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commercial activity which the petitioner 
carried on in that year and not to any 
“particular activity.” The receipt of income 
is as much *311 part of a business as the 
making of a contract that gives rise to such 
income. 
  
That brings us to the principal question in 
the case, which is, “Does the constitutional 
guarantee of freedom of the press prohibit 
the City of New York from imposing a gross 
receipts tax on the receipts of an author 
derived from the grant of licenses to his 
rights in his literary works?” 
  
The Gross Receipts Tax is expressly 
declared to be a privilege tax 
(Administrative Code, ch. 46, tit. B; Matter 
of United Air Lines v. Joseph, 282 App. 
Div. 48, 55, affd. 307 N. Y. 762). Petitioner 
does not contend that he is exempt from the 
general run of taxes. His contention is that 
his activities as an author are exempt from 
this form of taxation and that a privilege tax 
levied upon his activities impinges on the 
right of free press reserved to him by the 
United States and New York Constitutions 
and, so, is totally invalid. To sustain his 
position he refers us to the cases of Grosjean 
v. American Press Co.(297 U. S. 233 
[1936]); Follett v. McCormick(321 U. S. 
573 [1944]); Murdock v. Pennsylvania(319 
U. S. 105 [1943]), and Jones v. Opelika(319 
U. S. 103 [1943]). 
  
The Supreme Court of New Jersey has aptly 
summarized the Grosjean case (supra) in 
these words: “In the Grosjean case * * * the 
court dealt with an infamous attempt to 
control Louisiana newspapers by the 
imposition of a gross receipts license tax on 
newspapers having a circulation of more 

than 20,000 copies per week. [There were 
13 newspapers in Louisiana which had a 
circulation of more than 20,000 copies per 
week. There were 4 other daily newspapers 
each having a circulation of ”slightly“ less 
than 20,000 copies per week which were in 
competition with the larger newspapers and 
120 weekly newspapers also in competition 
”to a greater or lesser degree“ with the larger 
daily newspapers.] The court struck it down 
stating that although newspapers were not 
immune from ordinary forms of taxation, 
this was ‘not an ordinary form of tax, but 
one single in kind, with a long history of 
hostile misuse against the freedom of the 
press.’ ” (City of Absecon v. Vettese,13 N. 
J. 581, 585-586.) In writing the opinion of 
this court in Matter of Business Statistics v. 
Joseph(299 N. Y. 443, 453, supra), I made a 
comment similar to that of the New Jersey 
court concerning *312 the Grosjean case, to 
wit, “There, as stated in Mabee v. White 
Plains Pub. Co.(327 U. S. 178, 184) ‘* * * 
the press was singled out for special taxation 
and the tax was graduated in accordance 
with volume of circulation.’ ” The 
inapplicability of the Grosjean case to the 
present case is best illustrated, however, by 
the following language from the Supreme 
Court opinion in that case: 
  
“* * * The tax here involved is bad not 
because it takes money from the pockets of 
the appellees. If that were all, a wholly 
different question would be presented. It is 
bad because, in the light of its history and of 
its present setting, it is seen to be a 
deliberate and calculated device in the guise 
of a tax to limit the circulation of 
information to which the public is entitled in 
virtue of the constitutional guaranties. 
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“* * * The form in which the tax is imposed 
is in itself suspicious. It is not measured or 
limited by the volume of advertisements. It 
is measured alone by the extent of the 
circulation of the publication in which the 
advertisements are carried, with the plain 
purpose of penalizing the publishers and 
curtailing the circulation of a selected group 
of newspapers. * * *” (297 U. S. 250-251.) 
  
In the Murdock, Jones and Follett cases 
(supra) the Supreme Court of the United 
States held that a municipal ordinance 
which, as construed and applied, required 
religious colporteurs to pay a license tax as a 
condition to the pursuit of their activities, 
was invalid under the Federal Constitution 
as a denial of freedom of speech, press and 
religion. In the course of the opinions in the 
Murdock and Follett cases the court used 
broad language (relied on by petitioner 
Steinbeck) suggesting that license taxes may 
never be imposed for the exercise of 
constitutional privileges such as freedom of 
worship, speech and press. For example, it 
was said: 
  
“Freedom of press, freedom of speech, 
freedom of religion are in a preferred 
position” (Murdock v. Pennsylvania, 
supra,p. 115). 
  
“* * * a tax laid specifically on the exercise 
of those freedoms and would be 
unconstitutional” (Murdock v. Pennsylvania, 
supra,p. 108). 
  
“The exaction of a tax as a condition to the 
exercise of the *313 great liberties 
guaranteed by the First Amendment is * * * 
obnoxious” (Follett v. McCormick, supra,p. 
577). 

  
While such language has caused some 
uncertainty concerning the full scope of 
those three cases involving itinerant 
preachers, it seems clear from subsequent 
events that there is no serious constitutional 
objection to a tax law such as the New York 
City Gross Receipts Tax. In Tampa Times 
Co. v. City of Tampa(158 Fla. 589) the 
Supreme Court of Florida upheld a privilege 
tax, measured by gross receipts, on all 
wholesale and retail sellers of newspapers, 
magazines and periodicals published within 
the city of Tampa. Appeals taken to the 
Supreme Court were “dismissed for want of 
a substantial federal question.” (332 U. S. 
749 [1947].) We are told that a dismissal 
“for the want of a substantial federal 
question”, as distinguished from a denial of 
certiorari, is a decision on the merits and has 
the force of precedent (Frankfurter and Hart, 
The Business of the Supreme Court at 
October Term, 1934, 49 Harv. L. Rev. 68, 
77). 
  
Much that was said by the Supreme Court of 
Florida in the Tampa Times case (supra) 
bears repetition here. We will content 
ourselves with the following excerpts (158 
Fla. 592-594): 
  
“The ordinance in question is for revenue. 
There is no claim that it is arbitrary or harsh 
in nature. The single question then is 
whether a newspaper is immune from the 
burden of taxation to maintain government. 
* * * 
  
“Freedom of the press is almost as old as 
printing. It, like its older brother freedom of 
speech, is indispensable to free government. 
We cannot circumscribe or define it, yet 
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great scholars and jurists have filled libraries 
with dissertations thereon. Freedom of the 
press is, in truth, an ideal to which all lovers 
of liberty may strive in order to maintain 
free government in an ever changing 
society. Its importance cannot be magnified 
too much. It is not enough to say that 
freedom of the press is a cornerstone of free 
government. It is, in fact, a prerequisite to 
free government. Yet, in view of all that, it is 
no governmental functionary. It exercises no 
governmental power * * * neither does it 
interpret, administer or enforce any although 
it may wield a great influence on all. It is 
clothed with no power to rule, yet it is and 
must remain a free institution. The press 
renders a public service although it is a 
private business which *314 can only endure 
under the protection of free government. It 
may invoke constitutional protection in 
common with others. Government possesses 
power whereas the press wields influence. A 
free government and a free press are 
essential for either to survive. Government 
is charged with the duty of protecting the 
rights and liberties of all its citizens 
including ‘the press.’ 
  
“A government must have revenue. It is not 
a producer. Its income must be derived by 
taxation in one form or another. Admittedly 
a tax, in any form or guise, is a burden yet 
that alone does not impair freedom of the 
press any more than an income or ad 
valorem tax will destroy freedom of speech 
to any other citizen. Many states rely 
entirely on ad valorem taxes for revenue. 
We have no knowledge of any case where a 
newspaper has been held immune from all 
forms of taxation. A state may choose to 
substitute a gross sales tax but in that case 
the relative burden on a newspaper would 

not be changed. In this case the City of 
Tampa has enacted a gross sales tax. Its 
application is general. The tax enacted is 
reasonable and its terms are not arbitrary.” 
  
In City of Corona v. Corona Daily 
Independent(115 Cal. App. 2d 382) the 
District Court of Appeal, Fourth District, 
California, upheld a flat license tax imposed 
by ordinance upon the doing of business 
within the city, including that of publishing 
a newspaper. After considering the Murdock 
case and other pertinent authorities, that 
court concluded that there was no 
constitutional inhibition against the tax. 
Among other things, that court wrote: 
  
“The phrase ‘power to tax is the power to 
destroy’ is without application to the issue 
here presented. There is no allegation or 
showing by defendant that the amount levied 
was arbitrary or harsh in nature, or 
oppressive or confiscatory, or that 
defendant’s freedom to disseminate news 
and comment has been actually curtailed or 
abridged by the requirement that it shall pay 
a tax of $8.00 per quarter for publishing its 
newspaper. Nor is there any showing that 
the imposition of the tax was for the purpose 
of regulating defendant’s business. 
  
“While the ordinary business tax here in 
issue is levied in form upon the privilege of 
engaging in or transacting business, it is, on 
its face and in fact, a tax for revenue 
purposes only, and does not grant or take 
away any right to do business, does not *315 
subject business to withdrawal or control by 
the city, is not regulatory in any manner, and 
in substance has been recognized and upheld 
by the weight of authority. 
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“We conclude that a nondiscriminatory tax, 
levied upon the doing of business, for the 
sole purpose of maintaining the municipal 
government, without whose municipal 
services and protection the press could 
neither exist nor function, must be sustained 
as being within the purview and necessary 
implications of the Constitution and its 
amendments.” (115 Cal. App. 2d 389- 390.) 
  
The Supreme Court of the United States 
denied certiorari (346 U. S. 833). Justices 
Black and Douglas dissented, stating, inter 
alia, that “The license tax involved here is a 
privilege tax in fact as well as in form -- ‘a 
flat tax imposed on the exercise of a 
privilege granted by the Bill of Rights.’ (319 
U. S. at p. 113.) No government can exact a 
price for the exercise of a privilege which 
the Constitution guarantees.” 
  
In the light of all the foregoing, we are 
persuaded that the City of New York may 
constitutionally impose the Gross Receipts 
Tax upon petitioner Steinbeck. The tax 
applies not only to writers and publishers 
but to all businesses, professions, trades, 
vocations and commercial activities. It is 
measured by gross receipts and applies to all 
without discrimination. No tax is due and no 
return need be filed unless and until the 
gross receipts exceed $10,000 per annum. 
Thus, it is a general tax and one which is 
not, in any sense, aimed at the press or at 
writers. The city does not seek, through the 
guise of the Gross Receipts Tax, to regulate 
those covered by its provisions or, more 
particularly, to restrain or interfere with 
freedom of the press. Its sole object is 
revenue notwithstanding the fact that the tax 
is styled a “privilege tax.” The Gross 
Receipts Tax is, like any tax, a burden. 

Nevertheless, it does not impair Mr. 
Steinbeck’s right of freedom of the press 
any more than an income tax impairs such 
right. “The guaranties of the Constitution 
and Bill of Rights in favor of the freedom of 
the press, freedom of speech, and personal 
liberty, were never intended to restrict the 
right of taxation for the support of the 
government. If these guaranties did restrict 
the power of taxation, the government 
would soon be insolvent, and powerless to 
furnish the protection claimed.” (City of 
Norfolk v. Norfolk Landmark Pub. Co.,95 
Va. 564, 565.) *316 
  
There is no claim and no showing by 
petitioner that the amount levied was 
arbitrary or harsh in nature, or oppressive or 
confiscatory, or that his freedom to write or 
disseminate his writings has been actually 
curtailed by the tax. What is more, petitioner 
has failed to demonstrate that the tax was 
imposed for the purpose of regulating his 
writing. 
  
Petitioner next asserts that he is entitled to 
an allocation of tax even if the tax as applied 
to him is constitutionally valid. He contends 
that an allocation is required because part of 
the activity which gives rise to his receipts 
consists of the exercise of a constitutionally 
protected privilege, viz., “the creative 
activity of writing”. Petitioner maintains that 
the “City must provide a basis for allocating 
to the creative activity of writing, 
constitutionally protected, a reasonable 
portion of the royalties earned by the 
appellant.” There is no merit to this 
argument which, it will be observed, is, in 
reality, but a restatement of his principal 
argument that a privilege tax cannot be 
levied upon a writer at all. If petitioner were 
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correct, it would be difficult to conceive of 
any business which would not be entitled to 
a similar allocation, since hardly any 
business can be carried on without speech or 
writing. However, no such suggestion is to 
be found in any of the cases. Indeed, the 
decisions involving the application of a 
privilege tax to newspapers stand for the 
proposition that the exercise of freedom of 
the press does not grant immunity from 
general taxation, not for the proposition that 
only selected incidents unconnected with 
such exercise may be taxed. The totality is 
subject to tax. 
  
Mr. Steinbeck’s final contention is that even 
if he is not totally exempt from the privilege 
tax, the city cannot reach royalties paid to 
him for his consent to sales and 
performances of his work in interstate and 
foreign commerce. The claim is that the 
grant of consent -- the license to publish -- 
constituted the commencement of or 
induced interstate commerce. 
  
The contracts for licenses of petitioner’s 
rights in his novels, plays and motion picture 
scripts call for the payment of a lump sum or 
a percentage or a combination of the two. 
The percentage payment, commonly 
referred to as “royalties”, is made by the 
publisher on the basis of the number of 
copies that the publisher has sold. While 
many of the sales may have been made by 
the publisher in other States and other 
countries, and it may be that *317 the 
publisher was engaged in interstate and 
foreign commerce as a result, it does not 
necessarily follow that petitioner was 
likewise engaged in interstate and foreign 
commerce. The relationship between Mr. 
Steinbeck and his publishers was that of 

debtor and creditor -- not that of joint 
venturers (cf. Broadcast Music v. Taylor,10 
Misc 2d 9). Petitioner received no property 
rights in the books or magazines sold by the 
publishers nor in the films made by the 
motion picture companies. It is true that the 
word “royalty” is defined generally as a 
share of the profits reserved to the owner for 
permitting another to use his property (see 
77 C. J. S., Royalty or Royalties, pp. 
542-543) and that the sharing of profits is an 
element of a joint venture arrangement. 
However, there was to be no sharing of 
losses. For example, petitioner was to 
receive a percentage of the amount charged 
by the publisher for all copies sold, less 
copies returned, but with “no deduction for 
cash discounts or oad debts.” An 
indispensable essential of a contract of 
partnership or joint venture, both under 
common law and statutory law, is a mutual 
promise or undertaking of the parties to 
share in the profits of the business and 
submit to the burden of making good the 
losses. (Reynolds v. Searle,186 App. Div. 
202, 203.) An agreement to distribute the 
proceeds of an enterprise upon a percentage 
basis does not give rise to a joint venture if 
the enterprise does not represent a joinder of 
property, skills and risks (Gordon Co. v. 
Garcia Sugars Corp.,241 App. Div. 155). 
“The ultimate inquiry is whether the parties 
have so joined their property, interests, skills 
and risks that for the purpose of the 
particular adventure their respective 
contributions have become as one and the 
commingled property and interests of the 
parties have thereby been made subject to 
each of the associates on the trust and 
inducement that each would act for their 
joint benefit * * *.” (Hasday v. Barocas,10 
Misc 2d 22, 28.) The present case does not 
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reveal such an amalgam of property or 
interests as would create a joint venture. No 
one can deny that petitioner and the 
publishers had a community of interest and a 
common economic objective. However that 
may be, it is not “enough that two parties 
have agreed together to act in concert to 
achieve some stated economic objective. 
Such agreement, by itself, creates no more 
than a contractual obligation, otherwise 
every stockholders’ agreement *318 would 
give rise to a joint venture. The fiduciary 
obligation arises upon the coagulation of 
property, profits or other interests which the 
parties can then be said to hold jointly and 
which are made accessible to each other in 
terms of the confidential relationship which 
exists between joint associates.” (Id., pp. 
28-29.) 
  
The sums payable to petitioner by way of 
royalties were merely the price for the 
licensing of certain of his literary rights. The 
sales made by the publishers and the gross 
receipts from the motion pictures were 
simply the means by which the price for the 
licensing of Mr. Steinbeck’s literary rights 
were ultimately to be determined. The 
relationship between an author and a 
publisher is not that of joint venturers 
merely because the publisher is to pay the 
author on the basis of receipts from the sale 
of books. On the contrary, it must be said 
that the source of Mr. Steinbeck’s income 
was not the sales made by the publisher, but 
the contracts made between him and his 
publisher in New York City (see Ingram v. 
Bowers,57 F. 2d 65). 
  
Petitioner makes the further argument that 
his activities are so closely related to 
interstate commerce and foreign commerce 

that they must be treated as though they 
were activities in interstate or foreign 
commerce. 
  
The commerce clause of the Constitution of 
the United States (U. S. Const., art. I, § 8) 
expressly commits to Congress and 
impliedly withholds from the several States 
the power to regulate commerce among the 
States and with foreign nations. Foreign 
commerce, as well as interstate commerce, 
is governed by the commerce clause, and the 
same principles govern both (Joseph v. 
Carter & Weekes Co.,330 U. S. 422, 425). 
The purpose of the commerce clause is to 
protect commercial intercourse from 
invidious restraints, to prevent interference 
through conflicting or hostile State laws, and 
to insure uniformity in regulation (11 Am. 
Jur., Commerce, § 2). Although the term 
“commerce” is employed in the Constitution 
it is not defined therein and it has been said 
that the term is not susceptible of exact and 
comprehensive definition (id., § 3). 
However, it is no longer open to question 
that the formation of a contract between 
persons in different States is not within the 
protection of the commerce clause unless the 
performance thereof is within its protection 
(Western Live Stock v. Bureau of 
Revenue,303 U. S. 250, 253; see, also, *319 
Matter of New Yorker Mag. v. Gerosa,3 
NY2d 362, appeal dismissed by the 
Supreme Court of the United States on April 
28, 1958, 356 U. S. 339). “Nor is taxation of 
a local business or occupation which is 
separate and distinct from the transportation 
and intercourse which is interstate 
commerce forbidden merely because in the 
ordinary course such transportation is 
induced or occasioned by the business.” 
(Western Live Stock v. Bureau of Revenue, 
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supra,p. 253.) In Ficklen v. Shelby County 
Taxing Dist.(145 U. S. 1, 24) the Supreme 
Court of the United States sustained a 
license tax measured by a percentage of the 
gross annual commissions received by 
brokers engaged in negotiating sales within 
the State of Tennessee for sellers without the 
State. In so doing, the court said: “This tax 
is not on the goods, or on the proceeds of the 
goods, nor is it a tax on non-resident 
merchants; and if it can be said to affect 
interstate commerce in any way it is 
incidentally, and so remotely as not to 
amount to a regulation of such commerce.” 
In our judgment, the quoted language from 
the foregoing cases is applicable here. The 
writing by Mr. Steinbeck of books, plays, 
magazine articles, motion picture scripts and 
radio scripts, and the granting, within the 
city of New York, of licenses to certain of 
the rights therein is separate and distinct 
from the subsequent sale by others of books, 
magazines, etc., in interstate or foreign 
commerce even though the granting of the 
licenses may induce or occasion interstate 
commerce. The most Mr. Steinbeck can 
claim is that his receipts, insofar as their 
measure was based on the amount of 
subsequent interstate or foreign sales by 
other persons of books published by such 
other persons, are traceable to such interstate 
or foreign sales. That does not bring him 
within the coverage of the commerce clause. 
In the Western Live Stock case (303 U. S. 

250, supra) the Supreme Court noted, as one 
reason for upholding the statute there under 
consideration, that a tax on the taxpayer’s 
activity could not be levied elsewhere than 
in New Mexico where the taxpayer 
prepared, printed and published a magazine 
(the magazine was circulated within and 
without the State of New Mexico). Here, as 
in that case, a tax on Mr. Steinbeck’s 
activities cannot be levied elsewhere than in 
New York. In the words of the Ficklen case 
(145 U. S. 1, 24, supra), “This tax is not on 
the goods, or on the proceeds of the goods, 
nor is it a tax on non-resident merchants; 
and if it can be said to affect interstate 
commerce in *320 any way it is incidentally, 
and so remotely as not to amount to a 
regulation of such commerce.” 
  
The order of the Appellate Division should 
be affirmed, with costs. 
  

Judges Desmond, Dye, Fuld, Froessel, Van 
Voorhis and Burke concur. 
 
Order affirmed. 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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*110 Partnership 

 
 

Action for dissolution of partnership and 
for accounting --- Agreement that 
plaintiff was to have one-third of profits 
arising from sale of houses to be 
constructed on lands of one of defendants 
under plaintiff’s direction --- Plaintiff not 
entitled to judgment at law for one-third 
of profits on theory that no partnership 
was created --- Decision that partnership 
existed is sustained by evidence 
In an action to dissolve an alleged 
partnership and for an accounting in which it 
appears that the plaintiff claims that the 
partnership arose out of an agreement 
whereby the plaintiff, an architect and 
builder, was to have one-third of the profits 
arising out of the construction and sale of 
houses to be erected on land owned by one 

of the defendants, and was to take charge of 
the erection of the houses, the plaintiff is not 
entitled to a judgment for one-third of the 
profits in this action in equity unless he 
establishes the existence of a partnership 
relation, for if he fails to establish the 
existence of the relation, the defendants are 
entitled to a dismissal of the complaint. 
While it is not clear that an agreement to 
share in the profits and losses of the 
enterprise was made, nevertheless, the 
testimony of the plaintiff and his witnesses 
*111 coupled with the testimony of the 
defendants leads to the conclusion that it 
was the intention of the parties to become 
partners and, therefore, the decision of the 
court that a partnership existed is sustained 
by the evidence. 

 
 

APPEAL by the defendants, James Macbeth 
and another, from a judgment of the 
Supreme Court in favor of the plaintiff, 
entered in the office of the clerk of the 
county of Queens on the 2d day of April, 
1924, upon the decision of the court 
rendered after a trial at the Queens Special 
Term in an action for the dissolution of a 
partnership and an accounting. 
  
Charles H. Street, for the appellants. 
Sydney Rosenthal [Joseph Soviero with him 
on the brief], for the respondent. 
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existence of a partnership, and a separate 
defense that plaintiff was merely employed 
to render services in connection with the 
erection of buildings upon lands owned by 
the defendant Macbeth. The only issue 
seriously litigated at the trial, and presented 
by this appeal, relates to whether or not a 
partnership relation existed between the 
parties. 
Defendant Macbeth was the owner of certain 
land in Queens county. He desired to build 
upon it, and for this purpose consulted with 
the plaintiff, who was an architect and 
builder. He says he did not wish to be 
burdened with the responsibility of the 
erection of the houses, so he employed 
plaintiff at fifty dollars per week, plus a 
bonus of one-third of the profits of the 
enterprise, to be paid when the buildings 
were sold, to supervise and attend to the 
construction of the houses; and McDermott, 
the defendant, was also employed, to take 
charge of the clerical work, procure 
mortgages, keep books and pay bills, for 
which he was to receive as his compensation 
one-third of the profits on the sale of the 
buildings. Plaintiff commenced the 
construction of the houses and remained on 
the job until their completion on July 29, 
1922. 
The learned trial court was evidently of the 
opinion that even if plaintiff was not entitled 
to a finding that a partnership existed, he 
was entitled to a judgment for one-third of 
the profits, to be ascertained by an 
accounting, and declined to permit 
defendant’s counsel to refute the testimony 
of one of plaintiff’s witnesses, that Macbeth 
had told him plaintiff was a partner in the 
enterprise. This theory was erroneous, for 
the present action is in equity for the 
dissolution of a partnership and an 

accounting, and unless plaintiff established 
the existence of a partnership relation, the 
defendants were entitled to a dismissal of 
the complaint (*112 Arnold v. Angell, 62 N. 
Y. 508), and plaintiff would be remitted to 
his action at law to recover for his services, 
in which of course defendants would be 
entitled to their defense that plaintiff had not 
performed his agreement. The court, 
however, found that a partnership existed 
between the parties and decreed an 
accounting. 
While an agreement to share in the profits 
and losses as such is not specifically shown, 
nevertheless the testimony of plaintiff and 
his witnesses coupled with the testimony of 
the defendants leads to the conclusion that it 
was the intention of the parties to become 
partners (Heye v. Tilford, 2 App. Div. 346; 
affd., 154 N. Y. 757), the plaintiff furnishing 
his time, labor and experience, in the 
construction of the houses, the defendant 
McDermott attending to the clerical work 
and the procuring of mortgages, and 
Macbeth furnishing the cash and the lots. 
Macbeth admitted plaintiff was to receive 
one-third of the profits and that he had 
completed his work. 
The judgment should be affirmed, with 
costs. 

Present--KELLY, P. J., RICH, JAYCOX, 
MANNING and YOUNG, JJ. 
 
Judgment unanimously affirmed, with costs. 

Copr. (C) 2025, Secretary of State, State of 
New York 
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Frank Giancontieri et al., Appellants. 
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CITE TITLE AS: W.W.W. Assoc. v 
Giancontieri 

SUMMARY 

Appeal, by permission of the Court of 
Appeals, from an order of the Appellate 
Division of the Supreme Court in the 
Second Judicial Department, entered 
December 13, 1989, which (1) reversed, on 
the law, an order and judgment (one paper) 
of the Supreme Court (Paul J. Baisley, J.), 
entered in Suffolk County, granting a 
motion by defendants for summary 
judgment, and dismissing the complaint, (2) 
reinstated the complaint, (3) upon searching 
the record pursuant to CPLR 3212 (b), 
granted summary judgment to plaintiff 
against defendants directing specific 
performance of a contract for the sale of real 
property, and (4) remitted the matter to 

Supreme Court, Suffolk County, for entry of 
an appropriate judgment. 
  
W.W.W. Assocs. v Giancontieri, 152 AD2d 
333, reversed. 
  

HEADNOTES 

 
 
Vendor and Purchaser 
Contract for Sale of Real Property 

Construction of Unambiguous Reciprocal 
Cancellation Provision--Extrinsic Evidence 

 

(1) In an action for specific performance of a 
contract to sell real property, an 
unambiguous reciprocal cancellation 
provision should not be read in the light of 
extrinsic evidence, as a contingency clause 
for the sole benefit of plaintiff purchaser, 
subject to its unilateral waiver. Clear, 
complete writings should generally be 
enforced according to their terms. Here, the 
contract, read as a whole to determine its 
purpose and intent, plainly manifests the 
intention that defendants, as well as plaintiff, 
should have the right to cancel pursuant to 
the subject provision, and that all prior 
understandings be merged into the contract, 
which expresses the parties’ full agreement. 
Moreover, the face of the contract reveals a 
logical reason for the explicit provision that 
the cancellation right should run to the seller 
as well as to the purchaser. Extrinsic 
evidence should not be considered in order 
to create an ambiguity in the agreement 
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which is complete and clear on its face. 
  

 
 
Judgments 
Summary Judgment 

Action for Specific Performance of Contract 
to Sell Real Property 

 

(2) In an action for specific performance of a 
contract to sell real property which was 
canceled by defendant sellers pursuant to an 
unambiguous reciprocal cancellation 
provision stating that either party shall have 
the right to cancel the contract in the event 
certain litigation concerning the subject real 
property is not concluded by or before June 
1, 1987, plaintiff’s conclusory assertion of 
bad faith, supported only by its 
vice-president’s statement that one of the 
defendants told the broker on the 
transaction, who then told him, that 
defendants were doing nothing to defend the 
action, *158 waiting for June 2 to cancel, 
and suggesting that the broker might resell 
the property at a higher price, fails to raise a 
triable issue of fact sufficient to defeat 
defendants’ motion for summary judgment. 
  

TOTAL CLIENT SERVICE LIBRARY 
REFERENCES 

Am Jur 2d, Summary Judgment, §§ 5, 18, 
27; Vendor and Purchaser, §§ 60, 61, 535. 

Carmody-Wait 2d, Summary Judgment §§ 

39:20, 39:21, 39:34. 

NY Jur, Vendor and Purchaser, §§ 29, 32, 
125. 

ANNOTATION REFERENCES 

See Index to Annotations under Affidavits; 
Sale and Transfer of Property; Summary 
Judgment. 

POINTS OF COUNSEL 

  
John G. Poli III for appellants. 
I. The record amply demonstrates that this 
litigation contingency is for the benefit of 
both the purchaser and seller. (Catholic 
Foreign Mission Socy. v Oussani, 215 NY 1; 
Satterly v Plaisted, 52 AD2d 1074, 42 NY2d 
933; Bonavita & Sons v Quarry, 126 AD2d 
707, 69 NY2d 607; Lieberman Props. v 
Braunstein, 134 AD2d 55; Praver v Remsen 
Assocs., 150 AD2d 540.) 
II. On this record, the purchaser fails to 
properly raise a triable issue of fact in 
opposition to the sellers’ motion for 
summary judgment. (Friends of Animals v 
Associated Fur Mfrs., 46 NY2d 1065; 
Accord Farmers Coop. v Levine, 36 AD2d 
656; Nichols v Nichols, 306 NY 490; 
Mazzola v County of Suffolk, 143 AD2d 734; 
Long Is. R. R. Co. v Northville Indus. Corp., 
41 NY2d 455; Rodolitz v Neptune Paper 
Prods., 22 NY2d 383; Cream of Wheat Co. 
v Crist Co., 222 NY 487; Hutchinson v 
Ross, 262 NY 381, 643; Ferlita v Guarneri, 
136 AD2d 680; Braten v Bankers Trust Co., 
60 NY2d 155.) 
Matthew Dollinger and Michael J. 
Spithogiannis for respondent. 
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I. A party to a real estate contract may waive 
a condition inserted for its benefit and 
compel specific performance. (Catholic 
Foreign Mission Socy. v Oussani, 215 NY 1; 
South Shore Skate Club v Fatscher, 17 
AD2d 840; Knight v Kitchin, 237 App Div 
506; Matter of Liberty Mut. Ins. Co. v 
Lodha, 131 Misc 2d 670; Arndt v Leff, 14 
Misc 2d 677; Weinprop, Inc. v Foreal 
Homes, 79 AD2d 987; *159 Satterly v 
Plaisted, 52 AD2d 1074, 42 NY2d 933.) 
II. Reciprocal cancellation clauses can be 
waived by the party for whose benefit they 
were intended. (De Freitas v Holley, 93 
AD2d 852; BPL Dev. Corp. v Cappel, 86 
AD2d 591, 56 NY2d 506; Laxrand Constr. 
Corp. v R.S.C.A. Realty Corp., 135 AD2d 
685; Weinprop, Inc. v Foreal Homes, 79 
AD2d 987; Satterly v Plaisted, 52 AD2d 
1074, 42 NY2d 933; Poteralski v Colombe, 
84 AD2d 887; Praver v Remsen Assocs., 
150 AD2d 540; Holiday Mgt. Assocs. v New 
York Inst. of Technology, 149 AD2d 462; 
Oak Bee Corp. v Blankman & Co., 154 
AD2d 3.) 
III. A condition affecting the marketability 
of title is for the benefit of the purchaser and 
may be waived by the purchaser. (Catholic 
Foreign Mission Socy. v Oussani, 215 NY 1; 
Jandorf v Smith, 217 App Div 150; New 
York Investors v Manhattan Beach Bathing 
Parks Corp., 229 App Div 593, 256 NY 
162.) 
IV. The determination of the court below 
was “on the law” and new arguments cannot 
be considered or findings of fact made. 
(Persky v Bank of Am. Natl. Assn., 261 NY 
212; Telaro v Telaro, 25 NY2d 433; Ostrom 
v Greene, 161 NY 353; Ballen v Potter, 251 
NY 224; Laxrand Constr. Corp. v R.S.C.A. 
Realty Corp., 135 AD2d 685; BPL Dev. 
Corp. v Cappel, 86 AD2d 591, 56 NY2d 

506; Lieberman Props. v Braunstein, 134 
AD2d 55; Bonavita & Sons v Quarry, 126 
AD2d 707, 69 NY2d 607; Poquott Dev. 
Corp. v Johnson, 104 AD2d 442; Catholic 
Foreign Mission Socy. v Oussani, 215 NY 
1.) 
V. The record establishes that W.W.W. was 
the sole beneficiary of the litigation 
contingency clause and Kenneth S. 
Weinstein’s affidavit was properly 
considered. (Oak Bee Corp. v Blankman & 
Co., 154 AD2d 3; BPL Dev. Corp. v Cappel, 
86 AD2d 591, 56 NY2d 506; De Freitas v 
Holley, 93 AD2d 852; Laxrand Constr. 
Corp. v R.S.C.A. Realty Corp., 135 AD2d 
685; Poteralski v Colombe, 84 AD2d 887; 
Praver v Remsen Assocs., 150 AD2d 540.) 
VI. Giancontieri’s bad faith has never been 
disputed. (Austin v Trybus, 136 AD2d 940; 
McKenna v Case, 123 AD2d 517; Norgate 
Homes v Central State Bank, 82 AD2d 849; 
Rowe v Great Atl. & Pac. Tea Co., 46 NY2d 
62.) 
 

 

OPINION OF THE COURT 

Kaye, J. 

(1) In this action for specific performance of 
a contract to sell real property, the issue is 
whether an unambiguous reciprocal 
cancellation provision should be read in 
light of extrinsic evidence, as a contingency 
clause for the sole benefit of plaintiff 
purchaser, subject to its unilateral waiver. 
Applying *160 the principle that clear, 
complete writings should generally be 
enforced according to their terms, we reject 
plaintiff’s reading of the contract and 
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dismiss its complaint. 
  
Defendants, owners of a two-acre parcel in 
Suffolk County, on October 16, 1986 
contracted for the sale of the property to 
plaintiff, a real estate investor and 
developer. The purchase price was fixed at 
$750,000--$25,000 payable on contract 
execution, $225,000 to be paid in cash on 
closing (to take place “on or about 
December 1, 1986”), and the $500,000 
balance secured by a purchase-money 
mortgage payable two years later. 
  
The parties signed a printed form Contract 
of Sale, supplemented by several of their 
own paragraphs. Two provisions of the 
contract have particular relevance to the 
present dispute--a reciprocal cancellation 
provision (para 31) and a merger clause 
(para 19). Paragraph 31, one of the 
provisions the parties added to the contract 
form, reads: “The parties acknowledge that 
Sellers have been served with process 
instituting an action concerned with the real 
property which is the subject of this 
agreement. In the event the closing of title is 
delayed by reason of such litigation it is 
agreed that closing of title will in a like 
manner be adjourned until after the 
conclusion of such litigation provided, in the 
event such litigation is not concluded, by or 
before 6-1-87 either party shall have the 
right to cancel this contract whereupon the 
down payment shall be returned and there 
shall be no further rights hereunder.” 
(Emphasis supplied.) Paragraph 19 is the 
form merger provision, reading: “All prior 
understandings and agreements between 
seller and purchaser are merged in this 
contract [and it] completely expresses their 
full agreement. It has been entered into after 

full investigation, neither party relying upon 
any statements made by anyone else that are 
not set forth in this contract.” 
  
The Contract of Sale, in other paragraphs the 
parties added to the printed form, provided 
that the purchaser alone had the 
unconditional right to cancel the contract 
within 10 days of signing (para 32), and that 
the purchaser alone had the option to cancel 
if, at closing, the seller was unable to deliver 
building permits for 50 senior citizen 
housing units (para 29). 
  
The contract in fact did not close on 
December 1, 1986, as originally 
contemplated. As June 1, 1987 neared, with 
the litigation still unresolved, plaintiff on 
May 13 wrote defendants that it was 
prepared to close and would appear for *161 
closing on May 28; plaintiff also instituted 
the present action for specific performance. 
On June 2, 1987, defendants canceled the 
contract and returned the down payment, 
which plaintiff refused. Defendants 
thereafter sought summary judgment 
dismissing the specific performance action, 
on the ground that the contract gave them 
the absolute right to cancel. 
  
Plaintiff’s claim to specific performance 
rests upon its recitation of how paragraph 31 
originated. Those facts are set forth in the 
affidavit of plaintiff’s vice-president, 
submitted in opposition to defendants’ 
summary judgment motion. 
  
As plaintiff explains, during contract 
negotiations it learned that, as a result of 
unrelated litigation against defendants, a lis 
pendens had been filed against the property. 
Although assured by defendants that the suit 



W.W.W. Assoc. v Giancontieri, 77 N.Y.2d 157 (1990)  
566 N.E.2d 639, 565 N.Y.S.2d 440 
 

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 5 
 

was meritless, plaintiff anticipated difficulty 
obtaining a construction loan (including title 
insurance for the loan) needed to implement 
its plans to build senior citizen housing 
units. According to the affidavit, it was 
therefore agreed that paragraph 31 would be 
added for plaintiff’s sole benefit, as contract 
vendee. As it developed, plaintiff’s fears 
proved groundless--the lis pendens did not 
impede its ability to secure construction 
financing. However, around March 1987, 
plaintiff claims it learned from the broker on 
the transaction that one of the defendants 
had told him they were doing nothing to 
defend the litigation, awaiting June 2, 1987 
to cancel the contract and suggesting the 
broker might get a higher price. 
  
Defendants made no response to these 
factual assertions. Rather, its summary 
judgment motion rested entirely on the 
language of the Contract of Sale, which it 
argued was, under the law, determinative of 
its right to cancel. 
  
The trial court granted defendants’ motion 
and dismissed the complaint, holding that 
the agreement unambiguously conferred the 
right to cancel on defendants as well as 
plaintiff. The Appellate Division, however, 
reversed and, after searching the record and 
adopting the facts alleged by plaintiff in its 
affidavit, granted summary judgment to 
plaintiff directing specific performance of 
the contract. We now reverse and dismiss 
the complaint. 
  
Critical to the success of plaintiff’s position 
is consideration of the extrinsic evidence 
that paragraph 31 was added to the contract 
solely for its benefit. The Appellate Division 
made clear that this evidence was at the 

heart of its decision: “review of the record 
reveals that under the circumstances of *162 
this case the language of clause 31 was 
intended to protect the plaintiff from having 
to purchase the property burdened by a 
notice of pendency filed as a result of the 
underlying action which could prevent the 
plaintiff from obtaining clear title and would 
impair its ability to obtain subsequent 
construction financing.” (152 AD2d 333, 
336.) In that a party for whose sole benefit a 
condition is included in a contract may 
waive the condition prior to expiration of the 
time period set forth in the contract and 
accept the subject property “as is” (see, e.g., 
Satterly v Plaisted, 52 AD2d 1074, affd 42 
NY2d 933; Catholic Foreign Mission Socy. 
v Oussani, 215 NY 1, 8; Born v 
Schrenkeisen, 110 NY 55, 59), plaintiff’s 
undisputed factual assertions--if 
material--would defeat defendants’ 
summary judgment motion. 
  
We conclude, however, that the extrinsic 
evidence tendered by plaintiff is not 
material. In its reliance on extrinsic evidence 
to bring itself within the “party benefited” 
cases, plaintiff ignores a vital first step in the 
analysis: before looking to evidence of what 
was in the parties’ minds, a court must give 
due weight to what was in their contract. 
  
A familiar and eminently sensible 
proposition of law is that, when parties set 
down their agreement in a clear, complete 
document, their writing should as a rule be 
enforced according to its terms. Evidence 
outside the four corners of the document as 
to what was really intended but unstated or 
misstated is generally inadmissible to add to 
or vary the writing (see, e.g., Mercury Bay 
Boating Club v San Diego Yacht Club, 76 
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NY2d 256, 269-270; Judnick Realty Corp. v 
32 W. 32nd St. Corp., 61 NY2d 819, 822; 
Long Is. R. R. Co. v Northville Indus. Corp., 
41 NY2d 455; Oxford Commercial Corp. v 
Landau, 12 NY2d 362, 365). That rule 
imparts “stability to commercial transactions 
by safeguarding against fraudulent claims, 
perjury, death of witnesses ... infirmity of 
memory ... [and] the fear that the jury will 
improperly evaluate the extrinsic evidence.” 
(Fisch, New York Evidence § 42, at 22 [2d 
ed].) Such considerations are all the more 
compelling in the context of real property 
transactions, where commercial certainty is 
a paramount concern. 
  
Whether or not a writing is ambiguous is a 
question of law to be resolved by the courts 
(Van Wagner Adv. Corp. v S & M Enters., 
67 NY2d 186, 191). In the present case, the 
contract, read as a whole to determine its 
purpose and intent (see, e.g., Rentways, Inc. 
v O’Neill Milk & Cream Co., 308 NY 342, 
347), *163 plainly manifests the intention 
that defendants, as well as plaintiff, should 
have the right to cancel after June 1, 1987 if 
the litigation had not concluded by that date; 
and it further plainly manifests the intention 
that all prior understandings be merged into 
the contract, which expresses the parties’ 
full agreement (see, 3 Corbin, Contracts § 
578, at 402-403). Moreover, the face of the 
contract reveals a “logical reason” (152 
AD2d, at 341) for the explicit provision that 
the cancellation right contained in paragraph 
31 should run to the seller as well as the 
purchaser. A seller taking back a 
purchase-money mortgage for two thirds of 
the purchase price might well wish to 
reserve its option to sell the property for 
cash on an “as is” basis if third-party 
litigation affecting the property remained 

unresolved past a certain date. 
  
Thus, we conclude there is no ambiguity as 
to the cancellation clause in issue, read in 
the context of the entire agreement, and that 
it confers a reciprocal right on both parties 
to the contract. 
  
The question next raised is whether extrinsic 
evidence should be considered in order to 
create an ambiguity in the agreement. That 
question must be answered in the negative. 
It is well settled that “extrinsic and parol 
evidence is not admissible to create an 
ambiguity in a written agreement which is 
complete and clear and unambiguous upon 
its face.” (Intercontinental Planning v 
Daystrom, Inc., 24 NY2d 372, 379; see also, 
Chimart Assocs. v Paul, 66 NY2d 570, 573.) 
  
Plaintiff’s rejoinder--that defendants indeed 
had the specified absolute right to cancel the 
contract, but it was subject to plaintiff’s 
absolute prior right of waiver--suffers from a 
logical inconsistency that is evident in a 
mere statement of the argument. But there is 
an even greater problem. Here, sophisticated 
businessmen reduced their negotiations to a 
clear, complete writing. In the paragraphs 
immediately surrounding paragraph 31, they 
expressly bestowed certain options on the 
purchaser alone, but in paragraph 31 they 
chose otherwise, explicitly allowing both 
buyer and seller to cancel in the event the 
litigation was unresolved by June 1, 1987. 
By ignoring the plain language of the 
contract, plaintiff effectively rewrites the 
bargain that was struck. An analysis that 
begins with consideration of extrinsic 
evidence of what the parties meant, instead 
of looking first to what they said and 
reaching extrinsic evidence only when 
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required to do so because of some identified 
ambiguity, unnecessarily denigrates the 
contract and unsettles the law. *164 
  
(2) Finally, plaintiff’s conclusory assertion 
of bad faith is supported only by its 
vice-president’s statement that one of the 
defendants told the broker on the 
transaction, who then told him, that 
defendants were doing nothing to defend the 
action, waiting for June 2 to cancel, and 
suggesting that the broker might resell the 
property at a higher price. Where the 
moving party “has demonstrated its 
entitlement to summary judgment, the party 
opposing the motion must demonstrate by 
admissible evidence the existence of a 
factual issue requiring a trial of the action or 
tender an acceptable excuse for his failure so 
to do.” (Zuckerman v City of New York, 49 
NY2d 557, 560.) Even viewing the burden 
of a summary judgment opponent more 
generously than that of the summary 

judgment proponent, plaintiff fails to raise a 
triable issue of fact (see, Friends of Animals 
v Associated Fur Mfrs., 46 NY2d 1065, 
1068). 
  
Accordingly, the Appellate Division order 
should be reversed, with costs, defendants’ 
motion for summary judgment granted, and 
the complaint dismissed. 
  

Chief Judge Wachtler and Judges Simons, 
Alexander, Titone, Hancock, Jr., and 
Bellacosa concur. 
 
Order reversed, etc. *165 
  

Copr. (C) 2025, Secretary of State, State of 
New York 
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McKinney’s Consolidated Laws of New York Annotated 
Partnership Law (Refs & Annos) 

Chapter 39. Of the Consolidated Laws (Refs & Annos) 
Article 2. Nature of a Partnership (Refs & Annos) 

McKinney’s Partnership Law § 10 

§ 10. Partnership defined

Currentness

1. A partnership is an association of two or more persons to carry on as co-owners a business for
profit and includes for all purposes of the laws of this state, a registered limited liability
partnership.

2. But any association formed under any other statute of this state, or any statute adopted by
authority, other than the authority of this state, is not a partnership under this chapter, unless
such association would have been a partnership in this state prior to the adoption of this chapter;
but this chapter shall apply to limited partnerships except in so far as the statutes relating to such
partnerships are inconsistent herewith.

Credits 

(L.1919, c. 408. Amended L.1994, c. 576, § 7.) 

Notes of Decisions (50) 
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McKinney’s Consolidated Laws of New York Annotated 
Partnership Law (Refs & Annos) 

Chapter 39. Of the Consolidated Laws (Refs & Annos) 
Article 3. Relations of Partners to Persons Dealing with the Partnership (Refs 
& Annos) 

McKinney’s Partnership Law § 26 

§ 26. Nature of partner’s liability

Currentness

(a) Except as provided in subdivision (b) of this section, all partners are liable:

1. Jointly and severally for everything chargeable to the partnership under sections twenty-four
and twenty-five.

2. Jointly for all other debts and obligations of the partnership; but any partner may enter into a
separate obligation to perform a partnership contract.

(b) Except as provided by subdivisions (c) and (d) of this section, no partner of a partnership
which is a registered limited liability partnership is liable or accountable, directly or indirectly
(including by way of indemnification, contribution or otherwise), for any debts, obligations or
liabilities of, or chargeable to, the registered limited liability partnership or each other, whether
arising in tort, contract or otherwise, which are incurred, created or assumed by such partnership
while such partnership is a registered limited liability partnership, solely by reason of being such
a partner or acting (or omitting to act) in such capacity or rendering professional services or
otherwise participating (as an employee, consultant, contractor or otherwise) in the conduct of
the other business or activities of the registered limited liability partnership.
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(c) Notwithstanding the provisions of subdivision (b) of this section, (i) each partner, employee 
or agent of a partnership which is a registered limited liability partnership shall be personally 
and fully liable and accountable for any negligent or wrongful act or misconduct committed by 
him or her or by any person under his or her direct supervision and control while rendering 
professional services on behalf of such registered limited liability partnership and (ii) each 
shareholder, director, officer, member, manager, partner, employee and agent of a professional 
service corporation, foreign professional service corporation, professional service limited 
liability company, foreign professional service limited liability company, registered limited 
liability partnership, foreign limited liability partnership or professional partnership that is a 
partner, employee or agent of a partnership which is a registered limited liability partnership 
shall be personally and fully liable and accountable for any negligent or wrongful act or 
misconduct committed by him or her or by any person under his or her direct supervision and 
control while rendering professional services in his or her capacity as a partner, employee or 
agent of such registered limited liability partnership. The relationship of a professional to a 
registered limited liability partnership with which such professional is associated, whether as a 
partner, employee or agent, shall not modify or diminish the jurisdiction over such professional 
of the licensing authority and in the case of an attorney and counsellor-at-law or a professional 
service corporation, professional service limited liability company, foreign professional service 
limited liability company, registered limited liability partnership, foreign limited liability 
partnership, foreign professional service corporation or professional partnership, engaged in the 
practice of law, the other courts of this state. 
  
 

(d) Notwithstanding the provisions of subdivision (b) of this section, all or specified partners of 
a partnership which is a registered limited liability partnership may be liable in their capacity as 
partners for all or specified debts, obligations or liabilities of a registered limited liability 
partnership to the extent at least a majority of the partners shall have agreed unless otherwise 
provided in any agreement between the partners. Any such agreement may be modified or 
revoked to the extent at least a majority of the partners shall have agreed, unless otherwise 
provided in any agreement between the partners; provided, however, that (i) any such 
modification or revocation shall not affect the liability of a partner for any debts, obligations or 
liabilities of a registered limited liability partnership incurred, created or assumed by such 
registered limited liability partnership prior to such modification or revocation and (ii) a partner 
shall be liable for debts, obligations and liabilities of the registered limited liability partnership 
incurred, created or assumed after such modification or revocation only in accordance with this 
article and, if such agreement is further modified, such agreement as so further modified but 
only to the extent not inconsistent with subdivision (c) of this section. Nothing in this section 
shall in any way affect or impair the ability of a partner to act as a guarantor or surety for, 
provide collateral for or otherwise be liable for, the debts, obligations or liabilities of a 
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registered limited liability partnership. 
  
 

(e) Subdivision (b) of this section shall not affect the liability of a registered limited liability 
partnership out of partnership assets for partnership debts, obligations and liabilities. 
  
 

(f) Neither the withdrawal or revocation of a registered limited liability partnership pursuant to 
subdivision (f) or (g), respectively, of section 121-1500 of this chapter nor the dissolution, 
winding up or termination of a registered limited liability partnership shall affect the 
applicability of the provisions of subdivision (b) of this section for any debt, obligation or 
liability incurred, created or assumed while the partnership was a registered limited liability 
partnership. 
  
 

Credits 
 
(L.1919, c. 408. Amended L.1994, c. 576, § 8.) 
  
 
Notes of Decisions (79) 
 

McKinney’s Partnership Law § 26, NY PARTNER § 26 
Current through L.2024, chapters 1 to 679. Some statute sections may be more current, see 
credits for details. 
End of Document 
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McKinney’s Consolidated Laws of New York Annotated  
Partnership Law (Refs & Annos) 

Chapter 39. Of the Consolidated Laws (Refs & Annos) 
Article 3. Relations of Partners to Persons Dealing with the Partnership (Refs 
& Annos) 

McKinney’s Partnership Law § 27 

§ 27. Partner by estoppel 

Currentness 
 
 

1. When a person, by words spoken or written or by conduct, represents himself, or consents to 
another representing him to any one, as a partner in an existing partnership or with one or more 
persons not actual partners, he is liable to any such person to whom such representation has been 
made, who has, on the faith of such representation, given credit to the actual or apparent 
partnership, and if he has made such representation or consented to its being made in a public 
manner he is liable to such person, whether the representation has or has not been made or 
communicated to such person so giving credit by or with the knowledge of the apparent partner 
making the representation or consenting to its being made. 
  
 

(a) When a partnership liability results, he is liable as though he were an actual member of the 
partnership. 
  
 

(b) When no partnership liability results, he is liable jointly with the other persons, if any, so 
consenting to the contract or representation as to incur liability, otherwise separately. 
  
 

2. When a person has been thus represented to be a partner in an existing partnership, or with 
one or more persons not actual partners, he is an agent of the persons consenting to such 
representation to bind them to the same extent and in the same manner as though he were a 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
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partner in fact, with respect to persons who rely upon the representation. Where all the members 
of the existing partnership consent to the representation, a partnership act or obligation results; 
but in all other cases it is the joint act or obligation of the person acting and the persons 
consenting to the representation. 
  
 

Credits 
 
(L.1919, c. 408.) 
  
 
Notes of Decisions (22) 
 

McKinney’s Partnership Law § 27, NY PARTNER § 27 
Current through L.2024, chapters 1 to 679. Some statute sections may be more current, see 
credits for details. 
End of Document 
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