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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : SECOND DEPARTMENT

SCOTT EPSTEIN, individually and
as a partner of Cantor Epstein &
Mazzola, LLP,

Plaintiff-Appellant,
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ROBERT I. CANTOR and ROBERT I.
CANTOR PLLC,

Defendants-Respondents-
Appellants

BRYAN J. MAZZOLA, W.
TODD BOYD, BOYD RICHARDS PARKER
COLONELLI, P.L., AND BOYD RICHARDS
NY, LLC

Defendants—-Respondents.

Docket No.
2022-07617

Preliminary Statement and Summary of Argument

This is a cross-appeal by Defendants-Respondents-

Appellants Robert I. Cantor and Robert I. Cantor, PLLC

(“Cantor”) from a decision and order granting reargument

rendered by the Supreme Court, Kings County (Larry D. Martin,



J.) dated May 3, 2022 (the “Reargument Decision”) (R. 7-13)1.
Upon reargument, the motion court reversed 1its ©prior
determination that the 1995 fully integrated written
agreement between Cantor and Plaintiff-Appellant-Respondent
Scott W. Epstein (“Epstein”) (the “1995 Agreement”) (R.243-252)
barred Epstein’s three partnership claims against Cantor in
the complaint? (the “Prior Determination”) (R. 69-73). We
submit that the Prior Determination was correct, that Cantor
and Epstein were never partners, that Epstein had no equity
interest in the business and that the Reargument Decision
overturning the Prior Determination was error and must be
reversed.

The 1995 Agreement, which governed the formation and
operation of a law firm, provided that all of the firm’s
profits and losses were “solely allocable to Cantor” (R. 245),
who alone provided all of the firm’s capital and had full
control over its operations. Epstein had no managerial role
in the law firm. His only compensation was a share of the
gross revenue from cases he referred, which he received
whether the law firm had profits or not (R. 245). Under the

1995 Agreement, Epstein had an option to elect to become a

1 References in the form “(R. ) are to pages in the Joint Record on
Appeal.

2 These were the second cause of action for breach of fiduciary duty, the
third cause of action for breach of the New York Partnership Law and the
fourth cause of action for an accounting.



partner in the firm (R. 247), but he never exercised it (R.
64) .

The 1995 Agreement stated that 1t represented “the
complete agreement of the parties, who expressly disclaim
reliance upon any oral or other written representations,
warranties or statements not mentioned herein.” (R.250) As
the motion court observed in the Prior Determination,

Under the circumstances present,
the court cannot find that the
relationship between Epstein and Cantor
was a partnership or Jjoint venture as
Epstein was not required to contribute to
the capital account or share in the
losses of the venture. Moreover, Epstein
had little, if any, control over the its
operation...Under the circumstances, the
court finds that the documentary evidence
established that the relationship
between the parties was not a partnership
and that Cantor and the entity did not
owe Epstein a fiduciary duty.” (R.72)

In reaching that conclusion, the motion court relied
upon the principle that the sharing of profits and losses is
“[a]ln indispensable essential of a contract of partnership”

(R. 71). This principle was announced more than one hundred

years ago in Reynolds v. Searle, 186 A.D. 202 (4th Dept. 1919)

and was reiterated by the Court of Appeals in Steinbeck v.

Gerosa, 4 N.Y.2d 302, 317 (1958). Applied in innumerable
decisions since 1958, this principle continues to be the law

in New York. Its continued vitality was fully briefed by



Cantor in response to Epstein’s earlier appeal from the Prior
Determination, which 1is awaiting oral argument with the
instant appeal.

The Reargument Decision was based upon the proposition
that Steinbeck had been silently overruled by the decision of

the Court of Appeals in Congel v. Malfitano, 31 N.Y.3d 272

(2018), a decision that does not even mention Steinbeck. The

motion court based this conclusion on the following language
from Congel: “[i]n the agreement establishing a partnership,
the partners can chart their own course” (31 N.Y.3d at 278),
and partners may make “any agreement they wish concerning the
sharing of profits and losses” (31 N.Y.3d at 288). Therefore,
Epstein argued, partners may agree to not share profits and
losses at all.

The motion court expressed doubt about the conclusion
that Congel had silently overruled Steinbeck:

A\Y

it 1is wunclear that Congel
controls when the very issue is whether
a partnership was formed or whether a
partnership agreement can include that no
profits or losses would be shared.”
(emphasis original) (R.11)

Doubts notwithstanding, and even though no New York case
has ever held that Steinbeck was overruled by Congel, the
motion court concluded that the partnership claims against

Cantor were Y“ill-suited for pre-discovery dismissal” and



reinstated them.3 Thus in one swift stroke, the motion court
erased one hundred years of New York Jjurisprudence that
sharing of profits and losses was an indispensable essential
for the establishment of a partnership. As we demonstrate
below, the Prior Determination correctly ruled that there was
no partnership between Epstein and Cantor based on this long-
standing body of caselaw and on documentary evidence, and the
grant of reargument was error.

In addition to seeking reargument, Epstein also made a
motion to renew which the motion court denied. Denial of the
motion for renewal was correct because what Epstein offered
as so-called new evidence, one 1line 1lifted from Cantor’s
deposition testimony in a related case, would not have
“change[d] the prior determination”, which is the standard
for renewal under CPLR § 2221 (e) (2). The Prior Determination
neither mentioned nor relied upon the testimony or affidavits
of Cantor. It was based solely on documentary evidence: the
provisions of the fully-integrated 1995 Agreement and the
Firm’s tax returns. For the same reason, a proffered affidavit

from an early non-equity partner in the firm would have had

3 In the Prior Decision, all of the allegations against the Defendants-
Respondents Bryan J. Mazzola, W. Todd Boyd, Boyd Richards Parker
Colonelli, P.L., and Boyd Richards NY, LLC (the “Boyd Defendants”) were
also dismissed. In the Reargument Decision, the motion court denied
Epstein’s motion to reinstate the claims against the Boyd Defendants.
Epstein has appealed from that ruling in the instant appeal.



no legal effect on a determination based on documentary

evidence.

Counter-Statement of Questions Presented

1. Did the motion court err in failing to adhere to
the Prior Determination that the sharing of profits and losses
is the indispensable essential for the formation of a
partnership under New York law?

Yes.

2. Did the motion court err in failing to adhere to
the Prior Determination that in the absence of these essential
elements for the formation of a partnership, the agreement
between the parties failed to create a partnership giving
rise to a fiduciary duty between them?

Yes.

Statement of Facts

This action arises from the dissolution of the law
practice known as Cantor, Epstein & Mazzola, LLP ("the Firm").
The written agreement for the Firm (“the 1995 Agreement”)
(R.243-252) was made on October 1, 1995 between Cantor and

Epstein. The Firm was initially known as Cantor, Epstein,



Bailey & Degenshein, LLP and then became Cantor, Epstein &
Mazzola, LLP.

Under the 1995 Agreement, all profits and losses of the
Firm were allocated to Cantor (R.245). Cantor was required
to devote his full time to the Firm’s practice (R. 246).
Cantor was exclusively responsible for the management of the
Firm’s business operations (id.), for hiring and terminating
all necessary staff (R. 248), for collecting the Firm's
receivables and for paying the Firm’s bills (R. 246). Cantor
had sole authority to write checks on the practice accounts
(R.247) .

Cantor supplied all the capital to start and operate the
practice (R.244). Section 5.1 of the 1995 Agreement states
that "the initial capital of the partnership shall consist of
the total cash and property now contributed to the Partnership
by the respective parties as set forth on Exhibit A annexed
hereto.” (R. 244). Exhibit A (R. 252) reads as follows:

CAPITAL CONTRIBUTIONS

Cantor 100%
Epstein 0%

Under the 1995 Agreement, Epstein received a percentage
of the gross income of the practice that was generated by
matters he had referred to the practice, regardless of whether

the practice realized any profit (R.245).



In the 1995 Agreement, Epstein acknowledged that he was
starting a personal injury law firm separate from the Firm
(R.243, 246) Dbut that he would make himself available for
consultation on the Firm’s cases (R.246). The 1995 Agreement
further stated that Epstein would not be responsible for
litigating any of the Firm’s cases (R.246).

The Firm's tax returns from 2013 (R. 628), 2014 (R. 648),
2015 (R. 668) and 2016 (R. 478) showed on schedule B-1 that
Cantor owned 100% of the profit, loss and capital of the Firm.
The K-1s issued to Cantor for those years showed that Cantor
owned 100% of the capital and that 100% of the profits and
losses were allocated to him (R. 638, 659, 679, 488). 1In the
K-1s issued to Epstein for those years, capital, profits and
losses were left blank at the beginning and end of each year
(R.640, 661, 681, 490).

The 1995 Agreement set forth a procedure ("Epstein's
Election™) (R. 247) under which Epstein could become a full
and equal partner with Cantor, "with each having an equal say
in the management, operation and running of the partnership."
(R. 247). 1In order to effectuate that election, Epstein had
to serve written notice that he had elected to discontinue
his separate personal injury practice and devote all of his
normal business time to the Firm, to pay Cantor one-half of

Cantor's entire capital contribution to the Firm and to give



up his right to receive a percentage of the gross revenue of
the practice (R. 247). If Epstein had elected to become a
full and equal partner with Cantor, the provisions giving
Cantor exclusive control to make decisions affecting and
concerning the Firm would have ceased to be valid (R. 247).

Epstein never invoked his election to become a partner
in the Firm (R. 64). He never served written notice that he
had elected to devote all of his normal business time to the
Firm, never paid Cantor half of the capital contribution
Cantor had made to start and operate the practice, never gave
up his right to receive a percentage of the gross revenue of
the practice and never gave up his separate personal injury
practice (R. 64).

In 2015, after operating the Firm for approximately 20
years, Cantor decided he no longer wanted to sustain by
himself the burden of running and financing the Firm’s law
practice (R. 64). Sometime in the fall of 2015, he informed
Epstein of his decision (R. 113), and also informed Bryan
Mazzola (“Mazzola”) and Gary Ehrlich (“Ehrlich”), two senior
attorneys who were then employed at the Firm (R. 64).

In December 2015, Cantor made a proposal to Epstein,
Mazzola and Ehrlich for Mazzola and Ehrlich to take over the
Firm’s practice (R. 64). 1In January 2016, Mazzola and Ehrlich

made a proposal to buy the full equity of the Firm in return



for payments to Cantor and Epstein totaling $1,750,000 (R.
65) . Epstein had to be included in this proposal because of
his contractual right to receive a percentage of the Firm’s
gross revenue. A buyer would have to continue to pay Epstein
unless Epstein agreed to be bought out. Epstein rejected this
offer (R. 65).

At the beginning of May 2016, Cantor offered Epstein an
option to purchase Cantor's 100% interest in the Firm (R.65).
Epstein never agreed to this offer (R. 65). After Epstein
turned down Cantor's offer and had turned down the offer from
Mazzola and Ehrlich, those two lawyers announced that they
would be imminently leaving the Firm together with other
associates who had worked with them on Firm cases (“the
Departing Attorneys”) (R. 65).

Despite Cantor’s statement to Epstein in 2015 that he
intended to wind down his activities in the Firm, Epstein had
taken no concrete steps to provide representation for the
Firm’s clients in the ensuing one-year period. He did not
exercise his right to become a partner and was still engaged
full-time in his personal injury practice. While he claimed
that he “had every intention to continue operating” the Firm
(R. 116), his only support for this “intention” was his claim
that he “was in discussions” with other unnamed attorneys

(id.) . In June, 2016, when the Departing Lawyers were leaving,

10



there was no one to take over their cases. Epstein nonetheless
sought repeatedly to postpone any notification about these
developments to the Firm’s clients (R. 65).

In anticipation of the Departing Attorneys leaving the
Firm, Cantor, the Firm, Mazzola and Ehrlich entered into a
written agreement dated June 3, 2016 (R. 139-140), in which
they acknowledged their ethical obligation to notify the
Firm’s c¢lients whose cases the Departing Lawyers were
servicing that those lawyers would be leaving the Firm. (R.
65) . Accordingly, the notifications were sent on or about
June 6, 2016 (R.136-138).

Cantor had ethical obligations to the Firm’s clients.
Epstein tried to thwart Cantor’s discharge of his
obligations. In so doing, Epstein arrogated to himself the
insurers and the c¢lients they referred, <calling them
collectively “Epstein’s D&O Clients” (App. Br. at 5).

But the insurers were not Firm clients, much less
Epstein’s clients, and the condo and coop boards referred for
representation were clients of the Firm, not of Epstein. As
the motion court observed, “[t]lo the extent that Epstein
conflates a relationship with the insurers to one with the
clients he is mistaken; a lawyer has an ethical duty to the
clients and not to the insurers, or, indeed, anyone who may

pay the legal fees.” (R. 72). Moreover, to the extent that

11



Epstein described the insured entities as his clients, rather
than the Firm’s, he is also mistaken. Epstein did not have
any “D&0O Clients”. He had no clients at all.

In Paragraph 8.3 of the 1995 Agreement, Epstein
acknowledged his understanding “. . . that pursuant to DR 2-
108[A] [now Rule 5.6 of the Rules of Professional Conduct]
participation ‘in a partnership or employment agreement with
another lawyer that restricts the right of the lawyer to
practice law after the termination of the relationship
created by the agreement’ is void as against public policy.”
(R. 249). Epstein’s objections to the Firm’s notices to its

clients were groundless.

Procedural History

Epstein commenced this action to recover damages and
obtain restitution from Cantor and the Boyd Defendants.
Specifically, Epstein asserted causes of actions against
Cantor for breach of contract, breach of fiduciary duty,
violation of the New York Partnership Law, for an accounting
and for conversion (R.45-60). Cantor moved to dismiss the
three claims predicated on a fiduciary duty pursuant to CPLR

3211 (a) (1) based upon documentary evidence (R.70).

12



Cantor argued that the 1995 Agreement, together with the
Firm’s tax returns, which are documentary evidence under CPLR
3211 (a) (1), demonstrated that Epstein was never a partner in
the Firm and therefore was not owed a fiduciary duty.
Accordingly, the claims of Dbreach of fiduciary duty,
violation of the Partnership Law, and for an accounting, all
were subject to dismissal.

On December 11, 2020, the motion court issued the Prior
Determination (R.69-73). Reviewing the terms of the 1995
Agreement against the background of caselaw that "makes it
clear that sharing in profits and losses is a critical element
of a partnership" (R.71), the motion court ruled that the
documentary evidence established that the relationship
between the parties was not a partnership, that Cantor and
the entity did not owe Epstein a fiduciary duty, and that the
three causes of action predicated on such a duty were
dismissed (R. 72).

On September 15, 2021, Epstein moved to renew and reargue
pursuant to CPLR 2221 (R. 14). The renewal motion was
predicated on two purported new facts: an affidavit from
Edward G. Bailey (R. 198) and deposition testimony of Cantor
(R. 74) which was said to contradict Cantor’s affidavit in

support of his motion to dismiss (R. 61). The motion court

13



denied the renewal motion and Epstein has appealed from that

determination.

Following oral argument on these motions,

the motion

court issued an order (R. 766-768) which read in part as

follows:

On reargument, Epstein cites a 2018
decision from the New York Court of
Appeals seeming to contradict and/or
overturn its 1958 decision (see Congel v
Malfitano, 31 NY3d 272, 288, 76 NYS3d
873, 881 [2018] [“The partners of either
a general or limited partnership, as
between themselves, may include in the
partnership articles any agreement they
wish concerning the sharing of profits
and losses”]).

After the submission of additional briefing,

court issued the Reargument Determination (R. 7-13).

motion

overruled Steinbeck regarding the “indispensability

court expressed uncertainty whether Congel

profit and loss sharing”:

In Congel, . . . none of the parties
disputed the existence of a partnership;
none of the subject agreements provided
that no profits and 1losses would be
shared; thus, none required determining
whether a partnership was formed, as 1is
the question before this Court.

* * *

In such a jurisprudential
framework, it is wunclear that Congel
controls when the very issue is whether
a partnership was formed or whether a

14

the motion

The

had

[of]



partnership agreement can include that no
profits and losses would be shared.”

(R. 11; emphasis in original). The motion court nonetheless
reinstated the claims against Cantor that had been dismissed

and this cross-appeal ensued.

ARGUMENT

Point I

THE REARGUMENT DETERMINATION MUST BE REVERSED AND
THE PRIOR DETERMINATION DISMISSING THE
PARTNERSHIP CLAIMS AGAINST CANTOR MUST BE
REINSTATED BECAUSE EPSTEIN WAS NOT AN EQUITY
PARTNER IN THE FIRM

The decision of the Court of Appeals

in Congel v. Malfitano did not overrule
Steinbeck v. Gerosa, which continues to
state the law in New York

In overturning the Prior Determination, the motion court
concluded that the 2018 decision of the Court of Appeals in

Congel v. Malfitano, 31 N.Y.3d 272 (2018) in effect overruled,

sub silentio, the 1958 decision of the Court of Appeals in

Steinbeck v. Gerosa, 4 N.Y.2d 302 (1958) with respect to

written partnership agreements.
The principle that sharing of profits and losses is an
indispensable element of partnership has repeatedly been

reaffirmed over the past 65 years, and its continued vitality

15



has been demonstrated in numerous cases decided after the

Congel decision. See, for example, Shionogi v. Andrx Labs

LLC, 187 A.D.3d 422 (1lst Dept. 2020) (loss-sharing 1is an

“indispensable” element of a joint venture); Saibou v. Alidu,

187 A.D.3d 810 (2d Dept. 2020) (no agreement as to sharing of

profits and losses —-- no partnership formed); Toretto wv.

Donnelley Fin. Sols. 1Inc., 2022 WL 348412, *7 (S.D.N.Y.

2/24/22) (same); Obra Pia Ltd. v. Seagrape Investors, LLC,

2020 WL 5751195, *12 (S.D.N.Y. 9/25/2020) (no provision made
for sharing of profits and losses —-- no partnership shown);

Travelers Property Casualty Co. of America v. Harleysville

Insurance Co. of New York, 67 Misc.3d 1227 (A) (Sup. Ct., N.Y.

Co., 2020) (essential elements of partnership include sharing
of profits and losses).

The motion court cited the following passages in Congel
to support its conclusion that Steinbeck had been overruled:
“[i]n the agreement establishing a partnership, the partners
can chart their own course,” and partners, as between
themselves, may include in the partnership articles “
any agreement they wish concerning the sharing of profits and
losses... If complete, as between the partners, the agreement
so made controls”. 31 N.Y.3d at 288.

The motion court accepted Epstein’s argument that

because Congel said that partners may make Y“any agreement

16



they wish concerning the sharing of profits and losses”,
parties were therefore permitted to create a partnership
through a written agreement that provided for no sharing of
profits and losses. According to this line of reasoning, the
indispensability of sharing profits and losses had been
abrogated.

We submit that this analysis is in error and that Congel
worked no change in the law.

The passage in Congel that the motion court relied on
reiterated the precise language of a 1939 Court of Appeals

decision, Lanier v. Bowdoin, 282 N.Y. 32 (1939).4 In both

Lanier and Congel, the issue was not whether a partnership
had been formed. The parties in both cases all agreed that a
partnership had been formed. Rather, the issue was whether,
as between acknowledged partners, a default provision in the
Partnership Law prevailed over a contrary provision in their

partnership agreement. In each case, the Court of Appeals

4 wthe partners of either a general or limited partnership, as
between themselves, may include in the partnership articles any agreement
they wish concerning the sharing of profits and losses, priorities of
distribution on winding up of the partnership affairs and other matters.
If complete, as between the partners, the agreement so made controls.”
Lanier v Bowdoin, 282 NY at 38

“the partners of either a general or limited partnership, as between
themselves, may include in the partnership articles any agreement they
wish concerning the sharing of profits and losses, priorities of
distribution on winding up of the partnership affairs and other matters.
If complete, as between the partners, the agreement so made controls.”
Congel v Malfitano, 31 NY3d at 288

17



ruled that the provision 1in the partnership agreement
controlled.

In Lanier, the Court of Appeals ruled that a provision
in the partnership agreement regarding the partners’ rights
in dissolution took precedence over a contrary default
provision in the Partnership Law. 282 N.Y. at 38. Similarly,
in Congel, the Court of Appeals ruled that the provisions of
the partnership agreement controlled rather than the default
provisions of the Partnership Law with respect to a partner’s
right to cause dissolution. 31 N.Y.3d at 287.

Crucially, 1in both Lanier and Congel, each of the
partners had an equity stake in the partnership, i.e., shared
in the partnership’s profits and losses. See Lanier, 282 N.Y.
at 35; Congel, 31 N.Y.3d at 279. Thus, as the motion court
correctly said of these cases, “none of the subject agreements
provided that no profits or losses would be shared; thus,
none required determining whether a partnership had been
formed, as is the question before this Court.” (R. 11;
emphasis original).

There is no conflict between the right of parties to
make their own agreement (Lanier and Congel), and the
requirement that an agreement, to form a partnership, must

include sharing of profits and losses (Steinbeck).
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It 1is well-established that calling a contractual
relationship a partnership or calling someone a partner, even
an “equity partner”, does not establish the relationship as

a partnership. As the Appellate Division said in Shine & Co,

LLP v. Natoli, 89 A.D.3d 523 (1st Dept. 2011),

“. . . we note that the LOI's
express reference to defendant as an
“equity partner” is not determinative.

The LOI clearly did not provide for
defendant to share in plaintiff's profits
or losses. Both are essential elements of
a partnership agreement, and defendant
failed to present any evidence to support
his assertion that he would have shared
in either profits or losses . . .”
(internal citations omitted)

Accord, Kyle v. Ford, 184 A.D.2d 1036, 1037 (4th Dept. 1992);

Brodsky v. Stadlen, 138 A.D.2d 662, 663 (2d Dept. 1988).

Parties can call their relationship a partnership, and they
have the right to make whatever agreement they wish regarding
the sharing of profits and losses. However, whatever the
resulting relationship 1s called, the formation of a
partnership requires sharing of profit and loss. If the
agreement the parties made provides for no sharing of profit

and loss, it is not a partnership. Shine & Co LLP v. Natoli,

supra.
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The rules to determine whether a partnership
exists are the same whether there is a
written agreement or not

In the Reargument Decision, the motion court
hypothesized that there are two distinct lines of cases:
“Where there is no written partnership agreement, Steinbeck
controls...But where, as here, there is a written partnership
agreement, Congel controls.” (R. 10).

But this bifurcation makes no sense on its face. There

was a written agreement in Steinbeck. In that agreement, there

was no provision for sharing of profits and losses. The Court
of Appeals ruled that because there was no sharing of profit
and loss (4 N.Y.2d 317), no joint venture had been formed.
Thus, Steinbeck itself defeats the notion that the
requirement of shared profits and losses is eliminated when
there is a written agreement. And numerous cases decided since
Congel have continued to apply Steinbeck to <claims of
partnership where there 1is a written agreement. Examples

include Shionogi v. Andrx Labs, LLC, 187 A.D.3d 422 (1st Dept.

2020); Fine Creative Media v. Barnes & Noble, Inc., 2024 WL

22717 (S. Ct. NY County 2024); Argento SC by Sicura, Inc. v.

Hirsch, 2023 WL 187910 (S.Ct. NY County 2023).

And, of course, there are also many cases prior to Congel

applying the Steinbeck principle to written agreements. See,
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for example, Grand Pacific Finance Corp. v. 97-11 Hale LLC,

123 A.D.3d 764, 767 (2d Dept. 2014) (written operating
agreement did not give rise to a partnership -- no shared

responsibility for losses) and M.I.F. Securities v. Stamm &

Co., 94 A.D.2d 211 (1st Dept. 1983) (written agreement did not
give rise to partnership —-- no sharing of losses).

In sum, there is no case supporting the proposition that
the essential elements of partnership formation are not
required where there is a written agreement. There is also no

case that states there are different rules for written and

oral agreements. As this Court wrote in Schnur v Marin,

285 A.D.2d 639, 640 (2d Dept. 2001), “the sharing of profits

and losses 1s an indispensable element of any joint wventure

agreement, oral or written.” (emphasis supplied).

The rules used to determine whether a partnership giving
rise to a fiduciary duty has been created are the same whether
the parties’ agreement is written or oral. The motion court’s
adoption of this supposed bifurcation, which was the
foundation for its ruling that Congel had overruled Steinbeck

with respect to written agreements, was erroneous.
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Point II

THE DECISION OF THE MOTION COURT DENYING RENEWAL
WAS CORRECT BECAUSE NEITHER CANTOR’S SO-CALLED
“"NEW ADMISSIONS” NOR THE BAILEY AFFIDAVIT WOULD
HAVE CHANGED THE PRIOR DETERMINATION, WHICH WAS
BASED SOLELY ON THE DOCUMENTARY EVIDENCE

Cantor’s “New Admissions” are irrelevant

Epstein’s argument for renewal (App. Br. 29) was based
on Cantor’s "“New Admissions”, which Epstein describes as
follows (App. Br. 20) : “Cantor’s sworn testimony at
deposition that the Firm had been a partnership and that
Epstein had been a partner thereof (R.97)”. First of all, the
record reference is a distortion of what Cantor said.?

More importantly, whatever Cantor said about the legal
status of the Firm constitutes irrelevant extrinsic evidence
because Epstein and Cantor agreed in the 1995 Agreement that
the agreement “represent|[e] the complete agreement of the
parties, who expressly disclaim reliance upon any oral or
other written representations, warranties or statements not

mentioned herein.” (R. 44).

5> Cantor testified repeatedly in his deposition that Epstein was a non-
equity partner (R. 97, line 14; R. 99, line 11) and that he was not an
equity partner (R. 97, line 19). Similarly, Cantor testified that the
Firm was a partnership but Epstein and he were never equity partners
(R. 98, line 19).
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Epstein asserts that “[aln admission confirming the
status of a partner is binding upon the party making the
admission” (App. Br. 29), thereby attempting to exclude oral
“admissions” from the general category of inadmissible
extrinsic evidence. However, the cases he cites for this

proposition do not support it. In Foley v. Kaplan, 162 A.D.2d

155 (1st Dept. 1990), the court had no occasion to rule whether
an admission confirming the status of a partner was binding.

In Dreier v. Linden, 70 A.D.2d 820 (1st Dept. 1979), there was

no dispute that plaintiff was a partner and no admission to

consider. In United States v. Carlin, 948 F. Supp. 271

(S.D.N.Y 1996), there was no occasion to consider whether an
admission of partnership was binding; the issue was whether

an issue of fact had been raised. And in Matter of Heymann,

192 A.D.2d 861 (3d Dept. 1993), an unemployment compensation
case, there was no dispute that the petitioner was a partner
in her design firm.

These cases do not involve “admissions” of partnership
status, and they do not support Epstein’s proposition that
such “admissions” are “binding”. More to the point, as noted
above, in the setting of a fully integrated agreement, the
deposition testimony Epstein is offering as an “admission” is
of no evidentiary value since the 1995 Agreement provides no

support for Epstein’s claimed partner status.
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Bailey’s affidavit regarding the parties’ Intent
Is similarly irrelevant

Edward G. Bailey, a non-equity partner in the Firm,
submitted an affidavit (R. 198) in which he expressed his
view that Epstein was an equity partner. But as set forth
above, the 1995 Agreement contains an unambiguous integration
provision. Accordingly, extrinsic evidence such as Bailey’s
affidavit, purporting to show an intent of the parties which
differs from the provisions of the 1995 Agreement, was

inadmissible. W.W.W. Associates v. Gilancontieri, 77 N.Y.2d

157, 162 (1990).

Point III

EPSTEIN’S “OTHER EVIDENCE OF PARTNERSHIP” IS OF
NO EVIDENTIARY VALUE

Epstein 1lists ten items (App. Br. At 16-17) that he
describes as “Other Evidence of Partnership”. These items,
which are discussed below, are similarly inadmissible to vary
the terms of the 1995 Agreement. In addition, Epstein’s “Other
Evidence of Partnership” simply recycles and repackages what
Epstein has offered before; as the motion court recognized,

“nothing here is new” (R. 13).
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Epstein’s claim that because the Firm was
formed as a limited liability partnership,
he must be an equity partner (Items 1-111i)

Epstein claims that he must have been a “general” partner
having a “minority” ownership interest because the Firm was
a Limited Liability Partnership (“LLP”), and under §121-
1500 (a) of the Limited Liability Partnership Law, an LLP must
consist of at least two partners who are not limited partners.
However, Epstein provides no authority, from the provisions
of the 1995 Agreement or otherwise, to support his assertion
that being a “general” partner ipso facto means that he was
an equity partner with some identifiable proportional
interest in the Firm. Epstein’s assertion also ignores the
legal distinction between equity partners and income
partners:

“Under partnership law, the
distinctions between equity partners and
hybrids such as “income” partners in two-
tiered firms have been recognized (see,
Mazur v. Greenberg, 110 A.D.2d 605, 606,
aff’d, 66 N.Y.2d 927). The customary
indicia of equity partners include profit
and loss sharing, control over the
partnership affairs, contribution to
capital and possession of an ownership
interest (see, M.I.F. Securities Co. v.
Stamm & Co., 94 A.D.2d 211, 214, aff’d,
60 N.Y.2d 936). Income partners, unlike
equity partners, are not entitled to the
remedy of an accounting (see, Mazur V.
Greenberqg, supra).”
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Lynn v Corcoran, 1994 WL 123519, at *1 (1994), aff’d, 219

A.D.2d 698 (2d Dept. 1995).

Nor does the fact that Epstein was issued K-1s by the
Firm constitute proof that he had any ownership interest in
the Firm. Epstein’s K-1ls, which are in the record and
described above, simply reported the amount of income he
earned from the Firm’s gross receipts. In the K-1s issued to
Epstein, profit, loss and capital were left blank at the
beginning and end of each year. Conversely, the K-1s issued
to Cantor show that Cantor owned 100% of the Firm’s capital,
and that 100% of the Firm’s profit and loss was allocated to

him.

Epstein’s claim that his name in the Firm name shows
he is a partner (Item iv)

As we have shown supra at p.l19, neither calling a firm
a partnership nor calling someone a partner makes the firm a
partnership or the person a partner. The creation of a
partnership requires an agreement to share profits and losses

in the absence of which no partnership has been formed.
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Epstein’s claim that the Firm’s tax
returns show he is a partner (Item v)

Epstein points to the fact that he received a K-1, which
is a tax form distributed to general partners. But as shown
above (pp. 8 and 26), the Firm’s tax returns showed that
Cantor at all times owned 100% of the Firm’s profit, loss and
capital. The tax returns demonstrate conclusively that being
called a general partner is not the same as being an equity
partner. Epstein may call himself a general partner, but he
had no ownership in the equity of the Firm. Because there was

no sharing of profits and losses, no partnership was created.

Epstein’s claim that referral of cases
constituted a capital contribution (Item vi)

Epstein claims that by referring cases to the Firm, he
“made the most significant capital contribution to the Firm”
(App. Br. At 17). The 1995 Agreement itself, in Section 5.1,
refutes this claim. It provided that “the Capital of the
Partnership shall consist of the total cash and property now
contributed to the Partnership by the respective partners as

set forth on Exhibit A annexed hereto.” (Emphasis supplied)

(R. 244) . Exhibit A, headed “CAPITAL CONTRIBUTIONS”,
recorded Epstein’s agreement that Cantor’s capital

contribution was 100% and that Epstein’s capital contribution
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was 0% (R. 252). Thus, at the time of the execution of the
1995 Agreement, Epstein himself did not claim his referral of
cases to the Firm constituted a capital contribution. He may
not vary the terms of the fully integrated 1995 Agreement by

making such a claim now.

Epstein’s claim that the opinion of Brian Isaacs
regarding intent shows Epstein was a partner (Item vii)

Brian Isaacs, the drafter of the 1995 Agreement (R. 98)
submitted an affidavit in which he averred that it was the
intention of the parties to create a partnership giving rise
to a fiduciary obligation between Cantor and Epstein. But
again, pursuant to the unambiguous integration clause in the
1995 Agreement, extrinsic evidence such as an affidavit
purporting to express the ‘real intent of the parties’ 1is

inadmissible. W.W.W. Associates v. Giliancontieri, 77 N.Y.2d

157, 162 (1990).
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Epstein’s claim that his exercise of control
showed he was a partner (Item viii)

Under the terms of the 1995 Agreement, Cantor was
exclusively responsible for management of the Firm’s business
operations (R. 246) and had sole responsibility and
discretion regarding hiring and firing staff including
attorneys (R. 248). As the motion court observed, “the two
instances in which Epstein asserts he was called upon to
negotiate a resolution over the twenty plus year relationship
only serve to highlight his lack of control and responsibility

for the ongoing operations of the firm.” (R. 72)

Epstein’s claim that his identification as
a partner in marketing material shows he was
a partner (Item 1ix)

It is important to differentiate between the
relationship between Cantor and Epstein inter se on the one
hand, and the relationship of the Firm, Epstein and Cantor
with the world on the other. Under New York 1law, the
partnership by estoppel doctrine forecloses a party who has
been represented as a partner from denying the existence of
a partnership for the purpose of avoiding the partnership’s

liability to an injured third party. See New York Partnership

Law §27 (1), and see, for example, JLG Architectural Products,

LLC v. WDF, Inc., 87 A.D.3d 681, 682 (2d Dept. 2011).
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Partnership by estoppel under New York Partnership law
does not apply to the relationship between Cantor and Epstein.
The nature of their relationship inter se must be determined
on the basis of the essential elements of partnership, i.e.,
sharing of profits and of losses, contribution of capital and
shared control.

In Mazur v. Greenberg, 110 A.D.2d 605 (1st Dept. 1985),

aff’d., 66 N.Y.2d 927 (1985), the plaintiff was permitted to
call himself a partner, and was listed on the letterhead, in
Martindale Hubbell and in the firm’s tax return as a partner.
But he had no interest in the firm’s capital account and no
responsibility for losses. The Appellate Division applied the
accepted criteria (sharing in profits and losses, exercising
joint control over the business, making capital investment
and possessing an ownership interest in the partnership) and
determined that he was not a partner, even though he was held
out to the world as such. So too here. The fact that Epstein
was held out to the world as a founding partner of the Firm

did not create a partnership between Epstein and Cantor.
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Epstein’s claim that Cantor has made an
“admission” of Epstein’s equity stake 1in
the Firm (Item x)

As recounted above in the Statement of Facts (pp. 9-10),
Mazzola and Ehrlich made an offer to purchase the Firm in
return for payments to Cantor and Epstein in the amount of
$1,750,000 but Epstein rejected this offer. Epstein argues
that his power to veto this proposed sale of the Firm shows
that he had an equity stake in it.

But no provision in the 1995 Agreement provided Epstein
with an equity interest in the Firm. The offer of payment to
him derived from his right to receive a percentage of the
Firm’s gross revenue, whether it had profits or not. Whoever
purchased the Firm would do so subject to Epstein’s right to
receive this percentage of the Firm’s gross revenue. The buyer
would have to continue to make these payments unless Epstein
could be bought out. Cantor’s so-called “admission” hardly
proves that Epstein had an equity stake in the Firm, when the

clear terms of the 1995 Agreement show that he had none.

CONCLUSION

For the above-stated reasons, the Reargument Decision
should be vacated as against Cantor. The Prior Determination,

ruling that the Firm was not a partnership, that Cantor and
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Epstein were not partners and that Epstein had no equity
interest in the Firm, was entirely correct and should be
reinstated, and the Second, Third and Fourth Causes of Action
in the Complaint should be dismissed against Cantor with

prejudice.

Dated: New York, New York
June 21, 2024

Respectfully submitted,
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STATEMENT PURSUANT TO CPLR 5531

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : SECOND DEPARTMENT

SCOTT EPSTEIN, individually and
as a partner of Cantor Epstein & Docket No.
Mazzola, LLP, 2022-07617

Plaintiff-Appellant,
-against-

ROBERT I. CANTOR and ROBERT TI.
CANTOR PLLC,

Defendants—-Respondents-
Appellants

BRYAN J. MAZZOLA, W.
TODD BOYD, BOYD RICHARDS PARKER
COLONELLT, P.L., AND BOYD RICHARDS

NY, LLC
Defendants—-Respondents.
1. The index number of the case in the court below is
506730/2019.
2. The full names of the original parties are set forth

above. There have been no changes.

3. This action was commenced in Supreme Court of the
State of New York, Kings County.

4. The action was commenced on or about July 31, 2019

by filing of a Summons with Notice. Issue was then joined on



or about December 16, 2020 by service of a Verified Answer by
Defendants Robert I. Cantor and Robert I. Cantor PLLC.

5. This is an action for breach of contract, breach of
fiduciary duty, violation of New York State Partnership Law,
accounting, misappropriation/conversion, violation of the
faithless servant doctrine, wunjust enrichment, corporate
raiding, aiding and abetting, unfair competition and tortious
interference with contract.

6. The cross-appeal is from the Decision and Order of
the Honorable Larry D. Martin, Dated August 19, 2022 and
entered on August 23, 2022.

7. The cross—-appeal 1is being perfected on a full

reproduced joint record.



Argento SC by Sicura Inc. v. Hirsch, 2023 WL 187910 (2023)

2023 WL 187910 (N.Y.Sup.), 2023 N.Y. Slip Op. 30137(U) (Trial Order)
Supreme Court of New York.
New York County

**1 ARGENTO SC BY SICURA INC., Plaintiff,
V.
Allen HIRSCH, Defendant.

No. 160504/2021.
January 12, 2023.

*1 Part 3qM
Motion Date 08/12/2022
Motion Seq. No. 001

Decision + Order on Motion

Present: Hon. Dakota D. Ramseur, Justice.

The following e-filed documents, listed by NYSCEF document number (Motion 001) 8, 9, 10,
11,12, 13,14, 15,16, 17, 18, 19, 20, 21 were read on this motion to/for DISMISSAL.

Plaintiff Argento S.C. By Sicura, Inc. (hereinafter “Argento””) commenced the instant action
against defendant Allen Hirsch (as owner of Handl New York, LLC; “Handl”) asserting causes
of action for fraudulent inducement and breach of fiduciary duties. In Motion Sequence 001,
Hirsch moves pursuant to CPLR 3211 (a) (7) for an order dismissing these causes of action.
Argento opposes the motion in its entirety. For the following reasons, Hirsch’s motion is
granted.

BACKGROUND

After developing a novel smartphone case in 2014, Hirsch--an artist based in New
York--obtained three United States patents and several trademark registrations for his designs.
In 2018, Hirsch incorporated his company, Handl, in Delaware to design, manufacture, and sell
the smartphone cases. In the fall/winter of 2020, Argento--as a self-described industry leader in


https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0316595401&originatingDoc=Ie71b1880960c11ed84dec6d9c9f5e345&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Ie71b1880960c11ed84dec6d9c9f5e345&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
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the design, manufacture, and distribution of a variety of goods, including cellphone and
smartphone cases--approached Hirsch and Handl to negotiate a joint venture agreement. During
these negotiations, Hirsch allegedly represented to Argento and Jack Scaba, one of its principal
agents, that Handl’s prior agreement with C2 Wireless and Accessories LLC (“C2”) for the
manufacturing/sale of these smartphone cases had concluded and that Handl had agreed to pay
$50,000 to C2 to resolve a dispute between them.

In December 2020, Argento and Handl executed a joint venture agreement (“the Agreement”).
(See NYSCEF doc. no. 13, Joint Venture Agreement.) Section 2 of the Agreement provides
“each of the two Parties of this Venture shall operate their respective businesses under their
current names...This Venture shall not operate as a separate business entity.” Section 5, entitled
“Management,” requires that “the Venture shall be managed jointly by one representative from
each of the Parties (each, a ‘Manager’). The Managers will meet or confer with each other on a
periodic basis in the performance of their responsibilities.” (Id.) Section 6 then distributes the
parties’ respective responsibilities: Handl would be responsible for the day **2 -to-day
operations of Handl, including sales, marketing, accounting, and brand development, and
ensure, among other things, the smartphone cases’ manufacturing quality; Argento would assist
Handl with establishing relationships with manufacturers in China and alternative financing
sources, and provide engineering/marketing/packaging assistance. (I/d.) Section 7, entitled
“Financing of Inventory and Tooling,” extends Argento an option, exercisable at its sole
discretion, to finance Handl’s manufacturing and tooling costs in return for a greater portion of
the joint venture’s profits as apportioned in Section 8. As described in the schedule in Section 8,
Argento would receive 25% of the net profits on domestic sales if it were to provide the
financing versus 15% if it did not exercise the option to finance. (Id.) Lastly, the Agreement
provides, “This Venture is termed a contractual joint venture and will not constitute a
partnership. The parties will provide services to one another on an arms’ length basis while
remaining independent business entities. Each Party is responsible only for its own actions and
No Party is an agent for any other Party.” (/d. at 925, Joint Venture Agreement, Miscellaneous
Section.)

*2 In April 2021, Argento extended Handl approximately $1.3 million in funding pursuant to
Section 7’s option clause. Soon after, Hirsch allegedly terminated a Handl employee who ran the
day-to-day operations and shuttered its Boston office. Argento alleges that Handl failed to
reimburse it for approximately $1,042, 994 or pay 25% of the profits Handl garnered from the
sale of inventory purchased with Argento’s funds. In June 2021, Handl filed for Chapter 11
bankruptcy. In that bankruptcy proceeding, Hirsch asserted that it still owed C2 $500,000--not
$50,000 as warranted to Argento--and that Handl’s smartphone case patents (which Argento
sought in negotiations with Hirsch as collateral for nonpayment) were actually already securing
the $500,000 in a UCC-1 Financing Statement.

Argento commenced the instant action in November 2021 alleging that Hirsch’s misrepresented
the value of his company’s obligations to C2 and, thereby, fraudulently induced Argento to enter
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the joint venture agreement. Further, Argento alleges that Hirsch, by virtue of the Agreement,
held fiduciary duties to Argento and that he violated those duties by firing the individual
specifically responsible for Handl’s duties under the Agreement. In the current motion sequence,
Hirsch moves for dismissal pursuant to CPLR 3211 (a) (7), arguing that (1) Argento fails to
plead it justifiably relied on, or suffered injuries from, his misrepresentations; and (2) the joint
venture did not establish fiduciary duties between the parties.

DISCUSSION

On a motion to dismiss for failure to state a cause of action under CPLR 3211 (a) (7), courts
afford the pleadings a liberal construction, accept the facts as alleged in the complaint as true,
and give the plaintiff the benefit of every possible favorable inference. (Leon v Martinez, 84
NY2d 83, 87 [1994].) The courts’ only function is to determine whether the facts as alleged fit
within any cognizable legal theory. (Id.) As such, for Argento’s fraudulent inducement cause
**3 of action, the Court only looks to whether the facts as alleged consist of “(1) a
misrepresentation or a material omission of fact which was false and known to be false by [the]
defendant, (2) made for the purpose of inducing the other party to rely upon it, (3) justifiable
reliance of the other party on the misrepresentation, and (4) [plaintiff’s] injury.” (See Pasternack
v Laboratory Corp. of Am. Holdings, 27 NY3d 817, 827 [2016].) And for Argento’s breach of
fiduciary duties cause of action, the Court only looks to whether the facts establish the existence
of a fiduciary relationship, misconduct by the defendant, and damages caused by the
misconduct. (Pokoik v Pokoik, 115 AD3d 428, 429 [ 1st Dept 2014}, citing Kurtzman v Bergstol,
40 AD3d 588, 590 [2d Dept 2007].) The Court finds that Argento has failed to sufficiently plead
each cause of action.

Fraudulent-Inducement Cause of Action

Hirsch premises his argument on Argento’s failure to cite evidence indicating that it performed
due diligence or that the knowledge of Hirsch’s resolution with C2 was solely within his
possession (NYSCEF doc. no. 15 at 8, Hirsch memo of law.) In his view, since Argento is
required to plead facts which would signal that it justifiably relied upon the alleged
misrepresentations, and since Argento did not describe any due diligence on its part, Argento’s
pleadings are fatally deficient and should be dismissed. Though the Court recognizes that
pleading justifiable reliance is a “fundamental precept” of a fraud cause of action and that its
absence (as the case is here) would ordinarily warrant dismissal (4Ambac Assur. Corp. v
Countrywide Home Loans, Inc., 31 NY3d 569, 579 [2018]), the issue is not dispositive on this
motion.
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In certain circumstances, where defendants have “essential” facts that are within their sole
knowledge and such knowledge renders a transaction without disclosure inherently unfair, they
have a duty to disclose the facts as known to them. (Sports Tech. Applications, Inc. v MLB
Advanced Media, L.P., 188 AD3d 619, 620 [1st Dept 2020], citing Greenman-Pedersen, Inc. v
Berryman & Henigar, Inc., 130 AD3d 514, 516 [1st Dept 2015].) To avail oneself of this
“special facts” doctrine, a plaintiff must not only plead the above-described elements but also
that the “information was not such that could have been discovered through the exercise of
ordinary intelligence.” (Shareholder Representative Servs. LLC v Sandoz Inc., 2015 Slip Op
50326 [U] at *7 [Sup. Ct. NY County 2015], quoting Jana L. v W. 129th St. Realty Corp., 22
AD3d 274, 2777 [1st Dept 2005].)

*3 Here, Argento contends that, as alleged, the complaint makes out a cause of action for
fraudulent inducement under the “special facts” doctrine. It maintains that: (1) the knowledge of
the company’s liability to C2 were solely within Hirsch’s or Handl’s possession given that the
liability concerned a private contractual dispute and was not part of any public record or the
subject of any litigation; (2) such a significant misrepresentation--$50,000 instead of
$500,000--affected Argento’s evaluation of an essential component of the company and
devalued Handl’s intellectual property that secured Argento’s payments, all of which made the
transaction unfair; and (3) the true facts of Handl’s liability could not have been discovered
through ordinary intelligence. Although Argento has undoubtedly demonstrated that Hirsch and
Handl had superior knowledge of the company’s liability to C2, the Court finds that Argento’s
allegations that it could not have discovered the information through the exercise of ordinary
intelligence to be deficient. (See New York City Waterfront Dev. Fund II, LLC v Pier A Battery
Park Assocs., LLC, 206 AD3d 565, 567 [1st Dept 2022].) The pleadings on this point are, at
best, conclusory and lack anything that would indicate Argento attempted to verify Hirsch’s
statements (even as the alleged misrepresentations concerned what Argento considered to be a
significant issue in its negotiations). (See Kim v XP Sec., LLC, 200 AD3d 420, 421 [1st Dept
2021] [Doctrine does not apply because “plaintiff’s pleadings do not demonstrate that he **4
exercised ordinary diligence in investigating defendant’s representations, despite their alleged
importance to the employment agreement”].) In Jana L., the First Department wrote that simply
using the language “[the information] could not have been obtained through the exercise of
ordinary intelligence” is insufficient for pleading the “special facts” doctrine. (22 AD3d at 278.)
As this is precisely how Argento has described why it could not have discovered the
misrepresentation, the Court is compelled to grant this branch of Hirsch’s motion. (See also New
York City Waterfront Dev., 206 AD3d at 567 [“special facts” doctrine unavailing because
plaintiff’s allegations were conclusory].)

Argento’s argument that the applicability of the “special facts” doctrine requires a fact-intensive
inquiry and therefore the cause of action should not be dismissed before the conclusion of
discovery is unpersuasive. As an initial matter, this fact-sensitive argument relies upon the
possibility that discovery will uncover information as to whether the “special fact” doctrine
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applies. But this ignores that at this stage, requiring some factual allegation that indicates
ordinary intelligence would not have uncovered the deception is a minimal threshold, often
necessitating only allegations of whatever minimal attempts they made at
verification--information entirely within the plaintiff’s control. (See Kim v XP Sec., LLC, 200
AD3d at 421 [requiring pleadings demonstrate plaintiff exercised ordinary diligence in
investigating facts for “special facts” doctrine to apply].) Again, this aspect is entirely missing
from Argento’s complaint. For example, as Hirsch argues, nowhere in the pleading papers does
Argento allege that it sought even documentary proof or signed papers regarding Handl’s
agreement with C2.

Moreover, the cases Argento cites are in one way or another inapposite here. In both China Dev.
Indus. Bank v Morgan Stanley & Co. Inc. (86 AD3d 435 [1st Dept 2011]) and P.T. Bank Cent.
Asia v ABN AMRO Bank N.V. (301 AD2d 373 [1st Dept 2003]), the plaintiffs alleged fraudulent
inducement on the part of investment banks related to complex and opaque financial
instruments--credit default swaps and collateral debt obligations--in the financial service
industry. While the First Department in both cases found it improvident to dismiss the
complaint, the courts appear to have held so because of the unique circumstances involved in
these types of transactions at issue. In regard to China Dev. specifically, the First Department
affirmed the lower court’s judgment that, given the allegations that Morgan Stanley “corrupted
the rating agencies,” no amount of due diligence or analysis could have uncovered the deception
and misrepresentations. The Court’s only mention of having an obligation to disclose was in the
context of fraudulent concealment--not the “special facts” doctrine. By contrast, as described
above, the Court has determined that Argento failed to plead any basic actions it took to
investigate statements that by its own account were important to it and that were by orders of
magnitude less complex than those financial instruments.

Or consider Swersky v Dreyer & Traub (219 AD2d 321) and Harbinger Capital Partners
Master Fund I, Ltd. v Wachovia Capital Mkts., LLC (2010 NY Slip Op 51046 [U] [Sup. Ct. NY
County 2010]. Besides involving complex securities and large-scale fraud allegations, both
courts found issues of fact as to the level of knowledge of each party and whether the exercise of
ordinary intelligence could have independently ascertained the truth of defendants’ statements.
(Swersky, 219 AD2d at 327-328; Harbinger, 2010 NY Slip Op 51046[U] at *9.) Put differently,
neither court appears to have confronted the type of conclusory allegations that are at issue here:
**5 both of the respective plaintiffs in these cases seemed to have displayed some degree of
diligence with regard to defendants’ statements.

*4 For the above stated reasons, Argento has not plead a cognizable fraudulent-inducement
cause of action.'
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Breach-of-Fiduciary-Duties Cause of Action

The premise of Argento’s cause of action is that the joint venture agreement created fiduciary
duties between the managers--Jack Scaba for Argento, Hirsch for Handl--to the joint venture and
that Hirsch breached such duties by unilaterally undermining Handl’s ability to distribute the
smartphone cases. According to Hirsch, however, that the Agreement may have labeled the
parties’ business arrangement as a joint venture is immaterial to whether the agreement actually
establish a joint venture as recognized under New York law. Citing to Slabakis v Schik (164
AD3d 454, 454-455 [1st Dept 2018]), Richbell v Info. Servs. v Jupiter Partners (309 AD2d 288,
298 [1st Dept 2003]), and Lebedev v Blavatnik (193 AD3d 175, 186 [1st Dept 2021]), Hirsch
argues that to properly plead the existence of a joint venture Argento must, but cannot, allege
that parties included a mutual promise to share in the profits of the business and its losses. The
Court agrees. Described supra, the joint venture agreement contains Sections 7 and 8 that
specify what would happen should Argento provide the financing for the manufacturing and
tooling of the smartphone cases, but the agreement is silent as to the division of losses. As the
First Department recognized in Slabakis and Lebedev, “an indispensable essential of a contract
of contract of partnership or a joint venture... is a mutual promise or undertaking of the parties to
share in the profits of the business and submit to the burden of making good the losses (quoting
Matter of Steinbeck v Gerosa, 4 NY2d 302, 317 [1958]).”

Without a division of losses, and therefore, without a joint venture, Argento’s cause of action
collapses on itself. Instead of a joint venture, the Agreement appears to provide for a
lender-borrower relationship between Argento and Handl. Under such a relationship, “there is
no special relationship of confidence and trust”. (See Oddo Asset Mgmt. v Barclay’s Bank, PLC,
19 NY3d 584, 593 [2012] [“There is generally ‘no fiduciary obligation in a contractual arm’s
length relationship between a debtor and a note-holding creditor’ (citation omitted)]”.) The
conclusion that the parties did not create an actual joint venture is furthered by looking to
Section 25 of the Agreement. That section does three things: first, it disclaims that a partnership
exists; second, it describes that the parties will undertake the services to each other “on an arms’
length basis;” and third, it denies that either party is an agent for the other. (NYSCEF doc. no.
13 at 925.) It is clear that at each level Section 25 rejects the premise that each owe the other “a
higher realm of relationship...or stricter duty.” (Oddo Asset Mgmt., 19 NY3d at 593 [2012].)

*5 In opposition, Argento principally relies on Don v Singer (92 AD3d 576 [1st Dept 2012] and
Richbell Info. Servs. (309 AD2d 288) for the proposition that issues concerning the existence
**6 of a joint venture are not suited for resolution on a motion to dismiss. (NYSCEF doc. no. 17
at 19-20.) Reliance on these cases, however, is mistaken. In Don v Singer, the First Department
held that issues of fact exist as to “whether [defendant’s] conduct manifested an intention to be
bound as a joint venturer with plaintiff.” The conduct that the First Department alluded to
included remaining silent when provided with the agreements or when repeatedly introduced as
plaintiff’s partner. (Don, 92 AD3d at 577.) Here, Argento does not point to similar such conduct
on Hirsch’s part that might have implicitly manifested the intention to be deemed a joint.
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Richbell is no more helpful: as found by both the motion court and the First Department, the
express written agreement that was the basis for the “joint venture” was merely “an agreement
to agree” and therefore not binding on the parties. (Richbell, 309 AD2d at 297.) It was only in
the absence of an express agreement that the First Department found issues of fact as to whether
the parties, by their conduct, entered into an implied joint venture agreement.

Lastly, Argento argues that the language of a joint venture agreement does not preclude the
Court from inferring a fiduciary duty from the circumstances beyond the contractual nature of
the relationship. While an accurate statement, Argento allegations provide no reason to believe
that the circumstances outside of the contractual relationship would impose additional duties on
the party. As opposed to the circumstances in Kern v Robert Currie Assocs., 220 AD2d 255 [1st
Dept 1995], where a plaintiff relied on the defendant’s advice after a series of interactions
outside the strict confines of the contract, or Era Capital L.P. v Soleil Chtd. Bank, 2021 NY
Misc. Lexis 2723 at 15-16 (Sup. Ct. NY County 2021), where a years-long customer-bank
relationship developed into the financial-advisory relationship, Argento has not alleged any
relationship outside the terms of the agreement. Because its cause of action requires it to plead a
fiduciary relationship, and because Argento has not, this cause of action is dismissed.

Accordingly, for the foregoing reasons, it is hereby

ORDERED that defendant Allen Hirsch’s motion pursuant to CPLR 3211 (a) (7) is granted
against plaintiff Argento S.C. By Sicura, Inc and the complaint dismissed; and it further

ORDERED that counsel for defendant shall serve a copy of this order, along with notice of
entry, on all parties within ten (10) days of entry; and it is further

ORDERED that the Clerk of the Court shall enter judgment accordingly.
This constitutes the Decision and Order of the Court

1/12/2023

DATE

<<signature>>

DAKOTA D. RAMSEUR, J.S.C.

Footnotes

1 Because the Court finds that Argento has not sufficiently plead justifiable reliance or its use of ordinary intelligence, it need not
address Hirsch’s further contention that Argento failed to plead a causal connection between the alleged misrepresentation and its
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injury. The Court also does not consider Hirsch’s argument, submitted for the first time in reply, that the joint venture agreement
contains a merger agreement that precludes any representations made during negotiations from constituting a fraud inducement
cause of action.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government
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HEADNOTE

PARTNERSHIP
EXISTENCE OF RELATION

(1) Parties were involved in production of
show; plaintiff attorney, who performed
legal work, conducted negotiations and
acted as general manager for production,
claims that production company which
produced play was partnership between
three men, plaintiff and defendant coauthors
--- In absence of written partnership
agreement between parties, Supreme Court
properly found that there was not
partnership, but rather employer-employee
relationship between defendant producer and

plaintiff; evidence shows that plaintiff was
employee who was entitled to 2% of gross
profits as well as fixed salary every week
show was  performed during his
employment; he performed legal services,
ran office, and acted as general manager;
there is no indication he was liable for loses
of enterprise; he did, however, advance
money which was repaid by defendant
producer --- Certain documents which refer
to production company as partnership do not
establish ~ partnership, since  calling
organization partnership does not make it
one.

OPINION OF THE COURT

Thompson, J. P., Brown, Weinstein and
Sullivan, JJ., concur.

In an action to recover damages for breach
of a partnership agreement and an
accounting, specific performance of that
agreement, and a quantum meruit award for
services rendered, the plaintiff appeals, as
limited by his brief, from so much of an
order of the Supreme Court, Westchester
County (Walsh, J.), entered April 23, 1986,
as dismissed portions of the plaintiff’s
complaint.

Ordered that the order is affirmed insofar as
appealed  from, without costs or
disbursements.
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In 1979 the parties were involved in the
production of the show “Lewis J. Stadlen as
Groucho!” The defendants were the
coauthors of the play. The defendant Stadlen
was its producer and star, and the defendant
Flinn was its director and choreographer.
The plaintiff, an attorney who teaches
entertainment law, performed legal work,
conducted negotiations and acted as general
manager for the production. The plaintiff
claims that the production company which
produced the play was a partnership between
the three men. The defendants deny this
allegation. *663

There is no written partnership agreement as
such between the parties. Therefore, we
must determine whether a partnership in fact
existed from the conduct, intention, and
relationship between the parties. The
Supreme Court found that there was not a
partnership, but rather an
employer-employee relationship between
the defendant Stadlen and the plaintiff. We
agree.

No one characteristic of a business
relationship is determinative in finding the
existence of a partnership in fact (see,
Partnership Law §11; Reuschlein &
Gregory, Agency and Partnership § 262).
Case law reveals a series of factors to be
considered in determining whether or not
there is a partnership: (1) sharing of profits,
(2) sharing of losses, (3) ownership of
partnership assets, (4) joint management and
control, (5) joint liability to creditors, (6)
intention of the parties, (7) compensation,
(8) contribution of capital, and (9) loans to
the organization (see generally, 43 NY lur,
Partnership, §§ 30-40).

The credible evidence in this case shows
that the plaintiff was an employee who was
entitled to 2% of gross profits as well as a
fixed salary every week the show was
performed during his employment. He
performed legal services, ran the office, and
acted as general manager. There is no
indication he was liable for the losses of the
enterprise. He did, however, advance money
which was repaid by the defendant Stadlen.
It has been noted that such loans of cash by
one person to another for the purposes of
business during the existence of the claimed
relationship usually negates the notion of
partnership (Smith v. Maine, 145 Misc 521).
So too, the failure of a party to contribute
capital 1is strongly indicative that no
partnership exists (Smith v. Maine, supra.).

The plaintiff relies heavily on certain
documents which refer to the production
company, known as Diana Enterprises, as a
partnership. It should be noted that calling
an organization a partnership does not make
it one. Indeed, the defendants indicated no
intention to enter into a partnership
arrangement with its concomitant joint
management and control with the plaintiff.
In fact the defendant Flinn made no
management decisions and little or no
contribution beyond directing the play prior
to its first performance. We do not find that
these documents establish a partnership.

As to plaintiff’s claim that he is entitled to
the quantum meruit value of his services as
general manager and attorney, we disagree.
The plaintiff agreed to perform legal
services for out-of-pocket expenses. He in
fact did so. Since the plaintiff *664 and the
defendant  Stadlen agreed to  this
arrangement and it has been complied with,


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS11&originatingDoc=I590b4505d94211d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=550&cite=145MISC521&originatingDoc=I590b4505d94211d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Brodsky v Stadlen, 138 A.D.2d 662 (1988)
526 N.Y.S.2d 478

the plaintiff is not entitled to further part 59 NY2d 750).

compensation for legal services. As the

play’s general manager, we find that the

plaintiff was an at-will employee and is not Copr. (C) 2024, Secretary of State, State of
entitled to payments after his employment New York

was terminated (see, Mackie v. La Salle

Indus., 92 AD2d 821, appeal dismissed in

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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of, and on Behalf of, Poughkeepsie
Galleria Company, Respondents,
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Marc A. Malfitano, Appellant.

Court of Appeals of New York
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CITE TITLE AS: Congel v Malfitano

SUMMARY

Appeal, by permission of the Court of
Appeals, from a second amended judgment
of the Supreme Court, Dutchess County
(Charles D. Wood, J.), entered August 15,
2016. The Supreme Court, upon remittal
from the Appellate Division of the Supreme
Court in the Second Judicial Department, (1)
applied a minority discount to reduce
defendant’s interest in the Poughkeepsie
Galleria Company, a New York general
partnership, to $911,072.50; (2) ruled that
plaintiffs were entitled to damages in the
amount of $1,822,460.25, which included
$1,596,157.50 in legal and expert fees plus

statutory interest; (3) set a fixed amount to
be recovered by plaintiffs of $911,387.75;
and (4) directed the clerk of the court to
enter judgment. The appeal brings up for
review two prior nonfinal orders of that
Appellate Division entered April 21, 2009,
and one entered May 18, 2016.

The first order entered April 21, 2009,
modified, on the law, so much of an order of
that Supreme Court (James D. Pagones, J.)
as had (1) denied defendant’s motion to
dismiss the complaint pursuant to CPLR
3211 (a) (7) for failure to state a cause of
action; and (2) granted those branches of
plaintiffs’ motion which were to cancel a
notice of pendency and for an award of costs
and disbursements occasioned by the filing
and cancellation of the notice of pendency in
an amount to be determined by a referee,
with defendant to bear the cost of the
referee’s fee. The modification consisted of
(1) deleting the provision granting that
branch of plaintiffs’ motion which was for
an award of costs and disbursements
occasioned by the filing and cancellation of
the notice of pendency in an amount to be
determined by a referee and substituting a
provision therefor denying that branch of
plaintiffs’ motion; and (2) deleting the
provision directing defendant to bear the
cost of the referee’s fee and substituting a
provision therefor directing plaintiffs to pay
one half of the referee’s fee and defendant to
pay one half of the referee’s fee. The
Appellate Division affirmed the order as
modified.

The second order entered April 21, 2009, (1)
affirmed so much of an order of that
Supreme Court (James D. Pagones, J.) as
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*273 had (a) granted those branches of
plaintiffs’ motion which were for summary
judgment on the first cause of action
declaring  that defendant  wrongfully
dissolved the Poughkeepsie Galleria
Company Partnership and on the issue of
liability on the second cause of action to
recover damages for breach of contract, and
dismissing the first, second and fourth
counterclaims; (b) denied defendant’s cross
motion for summary judgment; and (c)
denied his separate motion to be “treated as
a partner of Poughkeepsie Galleria
Company”; (2) remitted the matter to the
Supreme Court for further proceedings on
the issue of damages on the second cause of
action and the entry of a judgment declaring
that defendant wrongfully dissolved the
Poughkeepsie Galleria Company
Partnership.

The order entered May 18, 2016, (1)
modified, on the law and the facts, an
amended judgment of that Supreme Court
(Charles D. Wood, J.), which had (a)
declared  that defendant  wrongfully
dissolved the Poughkeepsie  Galleria
Company Partnership; (b) declared that he
breached the Poughkeepsie  Galleria
Company Partnership agreement; and (c)
entered judgment in favor of defendant and
against plaintiffs in the principal sum of
$857,164.75; (2) affirmed, insofar as
appealed and cross-appealed from, the
amended judgment as modified; and (3)
remitted the matter to the Supreme Court for
a new calculation of damages that
incorporated a 66% minority discount
applied to the value of defendant’s interest
in the partnership and for entry of an
appropriate second amended judgment
thereafter. The modification consisted of

deleting the provision in favor of defendant
and against plaintiffs in the principal sum of
$857,164.75.

Congel v Malfitano, 61 AD3d 807,
modified.
Congel v Malfitano, 61 AD3d 810,
modified.
Congel v Malfitano, 141 AD3d 64,
modified.
HEADNOTES
Partnership
Dissolution

Wrongful Dissolution—Definite Term or
Particular ~ Undertaking  Specified in
Agreement

(") In a breach of contract action seeking a
declaratory ruling that defendant minority
partner wrongfully dissolved the partnership
by withdrawing from and unilaterally
electing to dissolve it, the lower courts erred
in applying Partnership Law § 62 (1) (b) in
finding that the dissolution breached the
partnership agreement, as the agreement
clearly specified under what terms the
partnership could be dissolved and therefore
did not intend for an ‘“‘at will” partnership.
Partnership Law § 62 (1) (b) states that a
partner may unilaterally dissolve a
partnership, without  violating the
partnership agreement,*274 if “no definite


https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=61AD3D807&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=61AD3D810&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=141AD3D64&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/NYOKeyNumber/NY00000005494/View.html?docGuid=I81643a5031d311e8b46497891eb7e515&contentType=nyoDigest2and3&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/NYOKeyNumber/NY00000005498/View.html?docGuid=I81643a5031d311e8b46497891eb7e515&contentType=nyoDigest2and3&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Congel v Malfitano, 31 N.Y.3d 272 (2018)
101 N.E.3d 341, 76 N.Y.S.3d 873, 2018 N.Y. Slip Op. 02119

term or particular undertaking is specified”
in the agreement and the partnership is
therefore “at will.” However, parties to a
partnership agreement generally have the
right to contract around a provision of the
Partnership Law, provided they do so in
language that is clear, unequivocal and
unambiguous. Therefore, dissolution does
not violate a partnership agreement if it
occurs “[b]y the termination of the definite
term or particular undertaking specified in
the agreement” (Partnership Law § 62 [1]
[a]). The agreement stated that the
partnership “shall continue wuntil it is
terminated as hereinafter provided,” and, in
a subsequent provision, stated that the
partnership would dissolve upon “[t]he
election by the partners to dissolve the
[plartnership” or “[t]he happening of any
event which makes it unlawful for the
business of the [p]artnership to be carried on
or for the [p]artners to carry it on in
[p]artnership.” The partners clearly intended
that the methods provided in the agreement
for dissolution were the only methods
whereby the partnership would dissolve in
accordance with the agreement, and by
implication that unilateral dissolution would
breach the agreement. The lower courts’
conclusion that defendant’s dissolution was
wrongful, however, was correct. The breach
was clear from the agreement alone.

Partnership
Dissolution

Wrongful Dissolution—Attorneys’ Fees

(>) In a breach of contract action seeking a
declaratory ruling that defendant minority
partner had wrongfully dissolved the
partnership by withdrawing from and
unilaterally electing to dissolve it, plaintiff
remaining partners were not entitled to
collect attorneys’ or experts’ fees with
respect to their lawsuit from defendant as
part of their “damages for breach of the
agreement” under Partnership Law § 69 (2)
(a) (I). To award fees to plaintiffs would
contradict New York’s well-established
adoption of the American Rule that the
prevailing litigant ordinarily cannot collect
attorneys’ fees from its unsuccessful
opponents. Attorneys’ fees are treated as
incidents of litigation, rather than damages.
The exception is when an award is
authorized by agreement between the parties
or by statute or court rule, but plaintiffs
pointed to no provision within the agreement
or the Partnership Law authorizing such an
exception to the American Rule here. There
is a distinction between, on the one hand,
legal fees incurred in prosecuting or
defending a successful civil lawsuit and, on
the other hand, legal fees, in the nature of
damages, incurred in carrying out separate
acts necessitated by the breach.

Partnership
Dissolution

Wrongful Dissolution—Goodwill Deduction

(®) In a breach of contract action arising
from defendant minority partner’s wrongful
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dissolution of the partnership, the lower
courts’ assessment of a goodwill deduction
against defendant’s interest in  the
partnership pursuant to Partnership Law §
69 (2) (c) (IT) was supported by evidence in
the record, and the Court of Appeals
therefore lacked power to review that factual
determination. Partnership Law § 69 (2) (¢)
(I) gives a partner who dissolves a
partnership in contravention of the
partnership agreement the right “to have the
value of his [or her] interest in the
partnership, less any damages caused to his
[or her] copartners by the dissolution,
ascertained and paid” in cash. However, any
goodwill component in the value of the
partner’s interest must be deducted.
Goodwill is an intangible asset of a business,
corresponding in this context to what a
buyer would pay for the business, over and
above its value as a mere sum of tangible
assets, because of the patronage and support
of regular customers. Although no goodwill
value was reflected in the books or financial
statements of the partnership, which had
been formed for the *275 ownership,
operation, and management of a shopping
mall, lack of goodwill does not follow as a
matter of law from that circumstance. The
trial court found, based on the expert
testimony and other evidence, that the
shopping mall and the mall’s tenants
attracted regular, loyal shoppers, and there
was record support for the affirmed finding
that the value of the partnership included, in
addition to its real property and cash, a
goodwill component.

Appeal

Preservation of Issue for Review

Marketability Discount after Wrongful
Dissolution of Partnership

() In a breach of contract action arising
from defendant minority partner’s wrongful
dissolution of the partnership, defendant
failed to preserve any challenge to the lower
courts’ application of a marketability
discount to the value of his partnership
interest. At trial, defendant’s expert
conceded that a marketability discount
would apply and defendant did not depart
from that in his posttrial motion papers. The
parties’ dispute before the trial court was
over the percentage. Because the broader
issue was not preserved, the application of
the marketability discount was not properly
before the Court of Appeals.

Partnership
Dissolution

Wrongful Dissolution—Minority Discount

(®) In a breach of contract action arising
from defendant minority partner’s wrongful
dissolution of the partnership in which
plaintiff remaining partners continued the
business under Partnership Law § 69 (2) (b),
a minority discount was properly applied in
calculating defendant’s partnership interest
pursuant to Partnership Law § 69 (2) (c) (II).
A minority discount is a standard tool in
valuation of a financial interest, designed to
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reflect the fact that the price an investor is
willing to pay for a minority ownership
interest in a business, whether a corporation
or a partnership, is less because the owner of
a minority interest lacks control of the
business. Partnership Law § 69 (2) (c) (II)
contemplates a valuation of a wrongfully
dissolving partner’s interest based on
treating the partnership as a going concern,
rather than an asset to be liquidated. In other
words, the statute does not contemplate a
valuation of the entire business as if it were
being sold on the open market, but rather a
determination of the fair market value of the
wrongfully dissolving partner’s interest as if
that interest were being sold piecemeal and
the rest of the business continuing as a going
concern. Given that the focus is on one
partner’s interest in a persisting concern, a
minority discount was applicable because a
minority interest is worth less to anyone
buying that interest alone.
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for appellant.

I. Marc A. Malfitano did not engage in a
wrongful dissolution of the partnership
because the partnership agreement lacked a
definite term or a particular undertaking
under Partnership Law § 62. (People v
Favor, 82 NY2d 254; Vandenbark v
Owens-Illinois Glass Co., 311 US 538;
Matter of Americorp Sec. v Sager, 239
AD2d 115; Gurnee v Aetna Life & Cas. Co.,
55 NY2d 184; Gager v White, 53 NY2d
475; Tropeano v Dorman, 441 F3d 69.) II.
The partnership is not entitled to recover
counsel fees in this breach of contract action
because neither the governing contract nor
any statute allows for such recovery. (Hunt v
Sharp, 85 NY2d 883; Mighty Midgets v
Centennial Ins. Co., 47 NY2d 12; Alyeska
Pipeline Service Co. v Wilderness Society,
421 US 240; Mount Vernon City School
Dist. v Nova Cas. Co., 19 NY3d 28;
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of A.G. Ship Maintenance Corp. v Lezak, 69
NY2d 1; Flemming v Barnwell Nursing
Home & Health Facilities, Inc., 15 NY3d
375; Millman v Brownlee, 133 AD2d 221;
National Union Fire Ins. Co. of Pittsburgh,
PA v Odyssey Reins. Co., 143 AD3d 626;
Chicago Tit. Ins. Co. v LaPierre, 140 AD3d
821; Halstead v Fournia, 134 AD3d 1269.)
III. Section 69 of the Partnership Law does
not entitle the partnership to diminish the
value of Marc A. Malfitano’s partnership
interest by applying a minority discount,
marketability  discount, or  goodwill
reduction. (Grunfeld v Grunfeld, 255 AD2d
12; Cohen v Cohen, 279 AD2d 599; Matter
of Cinque v Largo Enters. of Suffolk County,
212 AD2d 608; Kaplan v Schachter & Co.,
261 AD2d 440; Matter of Brown, 242 NY 1;
Dawson v White & Case, 88 NY2d 666;
Saltzstein v Payne, Wood & Littlejohn, 292
AD2d 585; Siddall v Keating, 8 AD2d 44, 7
NY2d 846; Matter of Friedman v Beway
Realty Corp., 87 NY2d 161; Matter of
Penepent Corp., 96 NY2d 186.)

*277 Gibson, Dunn & Crutcher LLP, New
York City (Caitlin J. Halligan and Lee R.
Crain of counsel), and Goodwin Procter
LLP, New York City (4nthony A. Fiotto and
Emily Unger of counsel), for respondents.

I. Partnership Law § 62 does not nullify the
partnership agreement’s detailed dissolution
provisions by rendering the partnership
dissolvable at will. (Sterling v Sterling, 21
AD3d 663; Dawson v White & Case, 88
NY2d 666; Ederer v Gursky, 9 NY3d 514;
Lanier v Bowdoin, 282 NY 32; Corr v
Hoffman, 256 NY 254; Riviera Congress
Assoc. v Yassky, 18 NY2d 540; In re Popkin
& Stern, 340 F3d 709; Dental Health Assoc.
v Zangeneh, 34 AD3d 622; Napoli v
Domnitch, 18 AD2d 707; Gelman v Buehler,
20 NY3d 534.) II. The Appellate Division

WESTLAW

correctly valued Marc A. Malfitano’s
partnership interest. (Better Living Now, Inc.
v Image Too, Inc., 67 AD3d 940; Hooker
Chems. & Plastics Corp. v International
Mins. & Chem. Corp., 90 AD2d 991;
Scholastic, Inc. v Harris, 259 F3d 73; Cahill
v Haff, 248 NY 377; Cohen v Cohen, 279
AD2d 599; Matter of Brown, 242 NY 1;
Spaulding v Benenati, 57 NY2d 418;
Dawson v White & Case, 88 NY2d 666;
Matter of Cinque v Largo Enters. of Suffolk
County, 212 AD2d 608; Matter of Murphy v
United States Dredging Corp., 74 AD3d
815.) III. The Appellate Division properly
affirmed the award of damages for costs
directly occasioned by Marc A. Malfitano’s
breach of the partnership agreement. (BGIW
Dev. Corp. v Mount Kisco Lodge, 264 AD2d
433; Aero Garage Corp. v Hirschfeld, 185
AD2d 775; City of Elmira v Larry Walter,
Inc., 150 AD2d 129; DePinto v Rosenthal &
Curry, 237 AD2d 482.)

Stroock & Stroock & Lavan LLP, New Y ork
City (Claude G. Szyfer and Michele L.
Pahmer of counsel), for The Real Estate
Roundtable and others, amici curiae.

I. Partnership agreements should be
enforced in accordance with their express
terms. (Lanier v Bowdoin, 282 NY 32;
Gelman v Buehler, 20 NY3d 534.) IL
Application of marketability and minority
discounts is appropriate when valuing the
interest of a partner who wrongfully
withdraws. (Matter of Murphy v United
States Dredging Corp., 74 AD3d 815;
Matter of Giaimo v Vitale, 101 AD3d 523;
Matter of Friedman v Beway Realty Corp.,
87 NY2d 161; Vick v Albert, 47 AD3d 482.)
III. The lower courts properly excluded
Poughkeepsie Galleria Company’s goodwill
in valuing appellant’s interest in recognition
of the fact that shopping centers can have
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Congel v Malfitano, 31 N.Y.3d 272 (2018)
101 N.E.3d 341, 76 N.Y.S.3d 873, 2018 N.Y. Slip Op. 02119

goodwill. (Metropolitan Bank v St. Louis
Dispatch Co., 149 US 436; Haberle Crystal
Springs Brewing Co. v Clarke, 30 F2d 219.)
Holland & Knight LLP, New York City
(Martin P. Miner and *278 Stosh M. Silivos
of counsel), and Faegre Baker Daniels LLP,
Chicago, Illinois (Barry B. Nekritz, J.
William Callison and Melissa Economy of
counsel), for American College of Real
Estate Lawyers, amicus curiae.

I. Partnership agreements govern the
partnership relationship and the Uniform
Partnership Act serves only as a gap filler
which is inapplicable here. (Silverman v
Caplin, 150 AD2d 673; Cole v Macklowe,
99 AD3d 595; Dental Health Assoc. v
Zangeneh, 34 AD3d 622; Ederer v Gursky,
9 NY3d 514; Gelman v Buehler, 20 NY3d
534.) II. The dissolution and exit provisions
in the Poughkeepsie Galleria Company
partnership agreement are clear and should
be enforced without the use of gap fillers.
(Gelman v Buehler, 20 NY3d 534; Kaufman
v Cohen, 307 AD2d 113.)

Whiteman Osterman & Hanna LLP, Albany
(John R. Dunne of counsel), for Daniel
Kleinberger and others, amici curiae.

I. A general partnership is fundamentally a
voluntary association, with its internal
affairs governed by a contract among the
associated partners, and under the Uniform
Partnership Act the partnership agreement is
the primary source of rules governing the
partners’ inter se relationships. (Martin v
Peyton, 246 NY 213; Levy v Leavitt, 257
NY 461; Lanier v Bowdoin, 282 NY 32.) 1I.
Nothing in the text or comments to the
Uniform  Partnership  Act  supports
appellant’s consideration of the
rightful/wrongful dissolution issue as an
exception to the general rule that a general
partnership is a voluntary business

organization in which the relations inter se
the partners are primarily governed by their
partnership agreement. III. Appellant’s
“magic words” approach for displacing
Uniform Partnership Act (UPA) default
rules has no support in the UPA and does
violence to the contractual nature of a UPA
partnership. (C.U. Annuity Serv. Corp. v
Young, 281 AD2d 292; Schiffer v Slomin'’s,
39 Misc 3d 414, 40 Misc 3d 884, 48 Misc 3d
15; Wood v Duff-Gordon, 222 NY 88;
Cooper v Isaacs, 448 F2d 1202.) IV. The
rightful/wrongful dissolution issue presents
New York an important opportunity to
advance the Uniform Partnership Act’s goal
of uniformity. (Burger, Kurzman, Kaplan &
Stuchin v Kurzman, 139 AD2d 422; In re
Popkin & Stern, 340 F3d 709.)

OPINION OF THE COURT
Fahey, J.

A partnership 1s a voluntary, contractual
association in which persons carry on a
business for profit as co-owners. In the
agreement establishing a partnership, the
partners can chart *279 their own course.
New York’s Partnership Law creates default
provisions that fill gaps in partnership
agreements, but where the agreement clearly
states the means by which a partnership will
dissolve, or other aspects of partnership
dissolution, it is the agreement that governs
the change in relations between partners and
the future of the business. We hold that the
partnership agreement in this case dictates
the conclusion that defendant Marc A.
Malfitano, a partner, wrongfully dissolved
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the partnership, but we conclude that it was
error to include the legal fees incurred by the
remaining partners in the damages owed to
them by defendant. In other respects, we
uphold the Appellate Division’s valuation of
defendant’s interest in the partnership.

L*%2

In 1985, defendant and seven others entered
into a written agreement (the agreement) to
form a general partnership known as
“Poughkeepsie Galleria Company” (the
Partnership), for the ownership, operation,
and management of a shopping mall. The
mall opened in 1987 and continues to
operate today. Defendant initially had a
2.25% ownership interest in the Partnership,
which increased to 3.08% by the mid-2000s.
In addition to the minority partners, the
Partnership had a majority owner, Moselle
Associates, which controlled a little over
56% of the Partnership.

The agreement provided that the Partnership
“shall continue until it is terminated as
hereinafter provided.” In a subsequent
provision, the agreement stated that the
Partnership would dissolve upon “[t]he
election by the Partners to dissolve the
Partnership” or “[tlhe happening of any
event which makes it unlawful for the
business of the Partnership to be carried on
or for the Partners to carry it on in
Partnership.”

The agreement further stated that “[a]ll
decisions to be made by the Partners shall be
made by the casting of votes at a meeting of
such Partners” and that “[t]he affirmative
vote of no less than fifty-one percent (51%)”

of the partners “shall be required to approve
any matter presented for decision.”
Day-to-day control of the Partnership was
vested in a three-member Executive
Committee, comprised of Robert J. Congel,
Bruce A. Kenan, and James A. Tuozzolo,
the plaintiffs in this case. The Executive
Committee had “the exclusive right to
manage the business of the Partnership,”
although a majority of partners had the
authority to “overrule or modify” the
Committee’s decisions,*280 “withdraw or
modify” any power granted to the
Committee, or remove its members.

In the mid-2000s, defendant decided to
withdraw from the Partnership. Defendant
asserts that certain conduct by plaintiffs
related to the Partnership troubled him, and
that when he challenged plaintiffs, they did
not address his concerns. He explored the
option of a buyout of his interest, but
negotiations failed.

On November 24, 2006, defendant wrote to
his partners: “[I]n accordance with Section
62 (1)(b) of the Partnership Law, and as a
general partner of the Partnership I hereby
elect to dissolve the Partnership and by this
notice the Partnership is hereby dissolved.”

Partnership Law § 62 (1) (b) states that a
partner may unilaterally dissolve a
partnership, without  violating the
partnership agreement, if “no definite term
or particular undertaking is specified” in the
agreement and the partnership is therefore
“at will.” Defendant insisted that his
partners were compelled to liquidate. The
Partnership was in the process of negotiating
a mortgage refinancing, and defendant
recorded a notice of pendency on the
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Poughkeepsie Galleria property.

The partners took the position that defendant
had wrongfully dissolved the Partnership,’
and they continued the business, in the same
name as before, pursuant to Partnership Law
§ 69 (2) (b). That provision states, with
certain conditions, that when dissolution is
caused in violation of a partnership
agreement, “[t]he partners who have not
caused the dissolution wrongfully, if they all
desire to continue the business in the same
name . . . may do so, during the agreed term
for the partnership and for that purpose may
possess the partnership property.”**3

In January 2007, plaintiffs, as the
Partnership’s Executive Committee and on
behalf of the Partnership, commenced this
breach of contract action, seeking a
declaratory ruling that defendant had
wrongfully dissolved the Partnership, as
well as damages. Plaintiffs also moved for
an order canceling the notice*281 of
pendency. It was only after the lawsuit was
commenced that a mortgage lender was
willing to proceed with refinancing of the
mall.

Defendant answered and interposed several
counterclaims, including the allegation that
the dissolution precluded the Partnership
from refinancing or taking any business
actions other than winding up, and a claim
for judicial dissolution under Partnership
Law § 63 (1).> Defendant also cross-moved
to dismiss the complaint under CPLR 3211
(a) (7) for failure to state a cause of action,
insisting that the Partnership qualified as an
“at-will”  partnership, which can be
dissolved  without violation of the
partnership agreement, under Partnership

Law § 62 (1) (b).

After Supreme Court denied defendant’s
cross motion to dismiss and canceled the
notice of pendency, plaintiffs moved for
summary judgment on their wrongful
dissolution and breach of contract claims,
asserting that the agreement provided for
only two methods whereby the Partnership
would dissolve without violation of the
agreement, and that defendant’s unilateral
dissolution  breached the agreement.
Defendant cross-moved for summary
judgment.

Supreme Court granted summary judgment
to plaintiffs, holding that the Partnership
was not an “at-will” partnership, because it
specified a “particular undertaking” within
the meaning of Partnership Law § 62 (1) (b),
and that defendant’s dissolution of the
Partnership  breached the agreement.
Supreme Court dismissed defendant’s
counterclaims, including his claim for
judicial dissolution, and denied his cross
motion for summary judgment.

In April 2009, the Appellate Division upheld
Supreme Court’s ruling on the wrongfulness
of the dissolution, albeit on different
grounds, finding that the agreement
specified a “definite term” or temporal limit
under Partnership Law § 62 (1) (b) (61
AD3d 807, 808-809 [2d Dept 2009]). In a
separate order issued on the same date, the
Appellate Division affirmed Supreme
Court’s order granting summary judgment to
plaintiffs, holding that plaintiffs had
satisfied their prima facie burden of *282
showing that defendant had dissolved the
Partnership in contravention of the
agreement, and that defendant had failed to
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raise a triable issue of fact (61 AD3d 810,
811 [2d Dept 2009]). The Appellate
Division also affirmed dismissal of
defendant’s counterclaims, including his
judicial dissolution claim (61 AD3d at 812).
The Appellate Division remitted for further
proceedings on, among other things, the
issue of damages for breach of contract (id.).

On remittal in Supreme Court, defendant
moved for partial summary judgment,
seeking a declaration that plaintiffs were not
entitled to attorneys’ fees related to their
lawsuit. In response, plaintiffs contended
that they were entitled to fees on any actions
they were compelled to take so as to avoid
liquidation. They sought $2,717,314.50 in
attorneys’ fees and $79,705.50 in experts’
fees.

Supreme Court ruled that plaintiffs were
entitled to attorneys’ fees and experts’ fees,
as part of their damages, reasoning that
those costs “are not incidental to the
litigation” but instead are “damages caused
by the defendant’s breach” of the agreement.
However, Supreme Court did not award the
full amount of attorneys’ fees sought,
awarding $1,516,452 in attorneys’ fees, as
well as experts’ fees in the requested
amount.

Partnership Law § 69 (2) (c) (II) states that
when a partner dissolves a partnership in
contravention of the partnership agreement,
and the remaining partners continue the
business in the same name, the dissolving
partner has
**4 “the right as against his copartners . .
. to have the value of his interest in the
partnership, less any damages caused to
his copartners by the dissolution,

ascertained and paid to him in cash, or the
payment secured by bond approved by the
court, and to be released from all existing
liabilities of the partnership; but in
ascertaining the value of the partner’s
interest the value of the good-will of the
business shall not be considered.”

Consequently, in November 2011, Supreme
Court conducted a bench trial to establish
the value of defendant’s interest in the
Partnership, taking into account the value of
goodwill, and the amount of damages, if
any, that defendant owed to plaintiffs. At the
outset of trial, the parties stipulated that the
value of defendant’s interest in the
Partnership as of November 24, 2006 was
$4,850,000.

*283 Both parties offered expert witness
testimony on the applicability and amounts
of certain deductions in value, including
whether the stipulated value of defendant’s
interest in the Partnership included a
component of goodwill, for which a
deduction would be required under
Partnership Law § 69 (2) (c) (II), and
whether defendant’s interest should be
reduced to account for lack of marketability,
in light of the absence of a readily available
market to sell the partnership interest, and to
account for his status as a minority partner.

Plaintiffs’ valuation expert testified that the
value of the Partnership contained goodwill
of 44%, by which amount the value of
defendant’s interest should be
proportionately reduced, and that his interest
should be further reduced by, successively, a
marketability discount of 35% and a
minority discount of 66%. In testifying that
a minority discount was applicable, based
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upon defendant’s lack of control in the
Partnership, the expert witness emphasized
what he described as  “draconian”
restrictions on transferability under the
agreement, and in particular a provision,
which the expert testified he had never
before seen in his 40-year career, that if a
partner sold his or her interest, then for five
years after the date of sale, the partner
would be jointly and severally liable, with
the buyer, for any capital costs. The expert
testified that this restriction was relevant not
only to the marketability of defendant’s
interest, but also to the minority status of the
interest, in that a minority owner has no say
in whether there would be a capital call.

Defendant’s valuation expert testified that
the Partnership—as a real estate holding
company—did not have goodwill, but
conceded that he did not regularly value
assets of that type. The expert witness
further testified that he had been “advised,
under the relevant statutes, that a minority
discount was not applicable,” adding that
while a minority discount “would be
applicable” if the court were determining
“fair market value,” it did not apply when
determining ‘“fair value.” Because of this
“advice,” the expert witness did not argue,
in the alternative, that the amount of the
minority discount proposed by plaintiffs’
expert, i.e., 66%, was unreasonable or in
error.

Conversely, defendant’s expert did not
contest that a marketability discount would
apply, but valued it at 25%, rather than 35%.
Notably, in posttrial papers, defendant failed
to preserve any general objection to the
marketability discount as legally
inapplicable, focusing instead on the amount

of that discount.

*284 A second plaintiffs’ witness testified
about plaintiffs’ legal fees, insisting that the
fees had been incurred as a direct result of
defendant’s wrongful dissolution, including
time and labor required to prevent the
consequences that would have ensued if the
dissolution had not been deemed wrongful.
Defendant himself testified, and challenged
the inclusion of plaintiffs’ legal fees as
damages.

Supreme Court ruled that the stipulated
value of $4,850,000 would be reduced by
15% or $727,500 to represent the value of
the Partnership’s goodwill. The trial court
reasoned “that the partnership does indeed
possess goodwill of its own,” because the
mall “and its tenants attract regular, loyal
shoppers, which point towards the existence
of some goodwill.” The trial court explained
that “[a] potential purchaser of the
Poughkeepsie Galleria would more than
likely pay more for an established going
concern that already has tenant retail stores
that attract a loyal customer base,” and in
this manner “would pay extra for the
acquisition of goodwill.” However, the court
disagreed with plaintiffs’ figure of 44% for
the goodwill deduction, and concluded that
“the ‘premium’ a buyer would likely pay for
goodwill under the facts of this case . . . is
15%.7%*5

Next, Supreme Court applied a 35% or
$1,442,875 marketability discount, to the
stipulated value as reduced by goodwill, to
account for the limited marketability of
defendant’s interest, generating a discounted
value of $2,679,625. The trial court
explained that it had taken into consideration
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all factors inhibiting transfer of defendant’s
partnership interest “resulting from a limited
market.” However, the trial court declined to
apply a minority discount, citing cases that
have barred the use of a minority discount in
evaluation of a minority shareholder’s stock
in a closely held corporation.

Finally, Supreme Court ruled that defendant
owed damages in the amount of $1,516,452
in plaintiffs’ attorneys’ fees and $79,705.50
in plaintiffs’ experts’ fees. The trial court
reasoned that the Partnership was required
“to incur enormous legal fees” to avoid the
“devastating consequence” of a forced
liquidation, and wrote that, although “[b]oth
parties contributed to the litigious nature of
this case,” defendant was “clearly much
more responsible than the plaintiffs.”

The net result was a judgment in favor of
defendant and against plaintiffs in the
amount of $1,083,467.50, to be reduced
*28S5 by prejudgment interest of 9% in favor
of plaintiffs on the fees award.’ Defendant
appealed, and plaintiffs cross-appealed.

Defendant contended, among other things,
that the Appellate Division should overturn
its 2009 rulings holding that he had
wrongfully dissolved the Partnership, in
light of this Court’s decision in Gelman v
Buehler (20 NY3d 534 [2013]), which
provides a detailed analysis of the nature of
an “at-will” partnership.* For their part,
plaintiffs contended, among other things,
that a minority discount should have been
applied to the valuation of defendant’s
interest in the Partnership.

In May 2016, the Appellate Division
modified Supreme Court’s judgment, by

deleting the provision in favor of defendant
and against plaintiffs, affirmed as modified,
and remitted to the trial court for a new
calculation incorporating a 66% minority
discount, applied to the discounted value of
defendant’s interest in the partnership, and
for entry of a new judgment (141 AD3d 64,
76 [2d Dept 2016]).

The Appellate Division adhered to its earlier

determination that defendant had wrongfully

dissolved the Partnership, noting that
“[tlhe facts of Gelman, involving an
alleged oral partnership agreement which
lacked a definite term of duration, are
plainly distinguishable from the facts of
this case. In contrast to Gelman, the
written  partnership agreement here
specified that the **6 partnership would
continue until terminated by a majority
vote of the partners, and was thus not
dissolvable at will by a single partner”
(141 AD3d at 70 [citation omitted]).’

With respect to the minority discount, the
Appellate Division distinguished *286
Matter of Friedman v Beway Realty Corp.
(87 NY2d 161 [1995]), because that case
involved the determination of the “fair
value” of stock held by a dissenting
shareholder under the Business Corporation
Law, whereas “this case . . . involves the
determination of the ‘value’ of the shares of
a partner who has wrongfully caused the
dissolution of a partnership pursuant to
Partnership Law § 69 (2) (c¢) (II)” (141
AD3d at 73). The Appellate Division relied
instead on Anastos v Sable (443 Mass 146,
819 NE2d 587 [2004]), in which the
Massachusetts Supreme Judicial Court
analyzed that state’s equivalent of the
Partnership Law provisions implicated here.
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“Here, as in Anastos, the partnership
remains a going concern, and the
defendant has no right to compel a
liquidation sale of the partnership’s
shopping mall and receive a proportionate
share of the liquidation value of that asset.
Under these circumstances, a minority
discount may properly be applied to
account for the defendant’s lack of control
in the partnership as a going concern.”
(141 AD3d at 74-75.)

With regard to the goodwill discount, the
Appellate Division held that the evidence at
trial supported Supreme Court’s
determination that the Partnership “had
goodwill in connection with the operation of
the shopping mall that it owned” (141 AD3d
at 75). The Appellate Division found the
plaintiffs’ expert’s testimony that a 66%
minority discount was appropriate to be
credible and supported by the record (id.),
and summarily rejected defendant’s
challenge to the marketability discount (id.).
On the subject of attorneys’ fees, the
Appellate Division held that “the reasonable
amount of certain legal expenses incurred by
the plaintiffs” constituted “recoverable
expenditures directly occasioned and made
necessary by the defendant’s breach of the
partnership agreement, and were thus
properly included as damages” (id.).

Upon remand, Supreme Court issued an
amended judgment applying the minority
discount and further reducing defendant’s
interest in the Partnership to $911,072.50;
ruling that the plaintiffs were entitled to
$1,822,460.25 in fees and statutory interest;
and concluding that defendant owed
plaintiffs $911,387.75.

We granted defendant leave to appeal,
pursuant to CPLR 5602 (a) (1) (ii), from
Supreme *287 Court’s amended judgment
(28 NY3d 1129 [2017]). The appeal brings
up for review the Appellate Division’s 2009
and 2016 orders.

IL.

The first issue, as framed by the parties, is
whether defendant’s unilateral dissolution of
the Partnership violated the agreement. The
trial court and the Appellate Division both
ruled that the dissolution was wrongful, but
focused on whether the agreement specified
a “definite term” or “particular undertaking”
under Partnership Law § 62 (1) (b).
Defendant contends that the Partnership was
“at will” because the agreement did not
contain a “definite term” or “particular
undertaking” under the statute. Plaintiffs
urge us to affirm on an alternative ground,
namely that because the agreement sets out
the methods of dissolving the Partnership in
accordance with the agreement, the
wrongfulness of defendant’s dissolution can
be decided without recourse to the statute.
We agree with plaintiffs on this issue.**7

The governing law of partnerships in New
York is the Partnership Law of 1919, which
enacted into law the original Uniform
Partnership Act (UPA). It 1is well
established, however, that “[t]he Partnership
Law’s provisions are, for the most part,
default requirements that come into play in
the absence of an agreement” (Ederer v
Gursky, 9 NY3d 514, 526 [2007]). The
statutory scheme
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“applies only when there is either no
partnership agreement governing the
partnership’s affairs, the agreement is
silent on a particular point, or the
agreement contains provisions contrary to
law. Where an agreement addresses a
particular issue, the terms of the
agreement control, and the rights and
obligations of the parties are determined
by reference to principles of contract law.
Thus, an agreement specifying the
circumstances under which a partnership
may be dissolved is not at will.” (BPR
Group Ltd. Partnership v Bendetson, 453
Mass 853, 863-864, 906 NE2d 956, 964
[2009] [internal quotation marks and
citations omitted]; accord e.g. In re
Popkin & Stern, 340 F3d 709, 714 [8th
Cir 2003].)

Indeed, partners may, “absent prohibitory
provisions of the statutes or of rules of the
common law relating to partnerships, or
considerations of public policy, . . . include
in the partnership*288 articles any
agreement” the partners desire to include
(Cohen v Lord, Day & Lord, 75 NY2d 95,
102-103 [1989] [internal quotation marks
omitted]). “[T]he partners of either a general
or limited partnership, as between
themselves, may include in the partnership
articles any agreement they wish concerning
the sharing of profits and losses, priorities of
distribution on winding up of the partnership
affairs and other matters. If complete, as
between the partners, the agreement so made
controls” (Lanier v Bowdoin, 282 NY 32, 38
[1939]).

In short, parties to a partnership agreement
generally have the right to contract around a
provision of the Partnership Law, provided

of course they do so in language that is
“clear, unequivocal and unambiguous”
(Springsteen v Samson, 32 NY 703, 706
[1865]; see generally Vermont Teddy Bear
Co. v 538 Madison Realty Co., 1 NY3d 470,
475 [2004]). No particular magic words
need be recited, provided that the parties’
intent is clear. With these principles in mind,
we now summarize the Partnership Law
provisions relied on by the lower courts, in
order to assess whether they come into play
or whether the agreement controls.

The Partnership Law provides that
dissolution does not violate a partnership
agreement if it occurs “[b]y the termination
of the definite term or particular undertaking
specified in the agreement” (Partnership
Law § 62 [1] [a]). For example, if a
partnership agreement provides that the
agreement will terminate on a certain date,
then the dissolution of the partnership on
that date will be in accordance with the
agreement. Moreover, if “no definite term or
particular undertaking is specified” in the
partnership agreement, then the partnership
is said to be an “at-will” partnership, and a
unilateral dissolution “[b]y the express will
of any partner” does not violate the
partnership agreement (Partnership Law §
62 [1] [b]). “[W]hen a partnership has no
definite term or particular objective to be
achieved, it may be dissolved at any time by
the express will of one or more of the
partners” (Harshman v Pantaleoni, 294
AD2d 687, 687 [3d Dept 2002]).

By contrast, the Partnership Law provides
that a partnership 1is dissolved “[i]n
contravention of the agreement between the
partners, where the circumstances do not
permit a dissolution under any other
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provision of this section, by the express will
of any partner at any time” (Partnership Law
§ 62 [2]). In other words, “[w]hen the
agreement specifies a durational term, or a
defined project, an attempt unilaterally to
dissolve the *289 partnership would violate
the partnership agreement” (Scholastic, Inc.
v Harris, 259 F3d 73, 85 [2d Cir 2001]).
While “partners are statutorily empowered
to dissolve the partnership at any time,
wrongfully dissolving partners may be liable
to the expelled partner for breach of the
partnership agreement” (Dawson v White &
Case, 88 NY2d 666, 670 n 1 [1996] [citation
omitted]; accord Napoli v Domnitch, 18
AD2d 707, 708 [2d Dept 1962], affd 14
NY2d 508 [1964]).

Partnership Law § 62 (1) (b) codifies
common-law doctrine that “a contract of
partnership, containing no stipulation as to
the time during which it shall continue in
force . . . may be dissolved by either partner
at his own will, at any time” (Karrick v
Hannaman, 168 US 328, 333-334 [1897)),
unless the “partnership has for its object the
**8 completion of a specified piece of work,
or the effecting of a specified result”
(Hardin v Robinson, 178 App Div 724, 729
[1st Dept 1916]; see Gelman, 20 NY3d at
537).

(") Here, the agreement stated that the
Partnership “shall continue until it is
terminated as hereinafter provided,” and, in
a subsequent provision, stated that the
Partnership would dissolve upon “[t]he
election by the Partners to dissolve the
Partnership” or “[t]he happening of any
event which makes it unlawful for the
business of the Partnership to be carried on
or for the Partners to carry it on in

Partnership.” The partners clearly intended
that the methods provided in the agreement
for dissolution were the only methods
whereby the partnership would dissolve in
accordance with the agreement, and by
implication that unilateral dissolution would
breach the agreement. In other words, the
agreement contemplated dissolution only in
two instances, leaving no room for other
means of dissolution that would be in
accordance with its terms.

It follows that Partnership Law § 62 (1) (b)
has no application here, because the parties
to the agreement clearly specified under
what terms it could be properly dissolved,
1.e., what would constitute a dissolution
under the agreement and what would
constitute a dissolution in contravention of
it. Accordingly, this was plainly not
intended to be an “at-will” partnership.

*290 Gelman, therefore, does not apply. In
that case, which involved an oral partnership
agreement, with “a flexible temporal
framework™ and a “sequence of anticipated
partnership events” that we described as
“amorphous” (Gelman, 20 NY3d at 538), we
applied the Partnership Law to conclude that
the omission of an identifiable termination
date and of a particular undertaking rendered
the partnership “at will.” We did so of
necessity. An oral agreement generally does
not “set forth the circumstances under which
the partnership could be dissolved without
breaching the partnership agreement” (BPR
Group Ltd. Partnership, 453 Mass at 864 n
15, 906 NE2d at 964 n 15). Here, by
contrast, we are not required to apply the
pertinent Partnership Law provisions to
determine whether the dissolution breached
the agreement. The breach is clear from the
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agreement alone.’

Although the lower courts erred in applying
Partnership Law § 62 (1) (b) to decide
whether defendant violated the agreement,
the conclusion they reached, i.e., that
defendant’s dissolution was wrongful, is
correct.

I11.

Plaintiffs contend that they are entitled to
attorneys’ and experts’ fees, as part of their
damages under Partnership Law § 69 (2) (a)
(IT). Defendant insists that, even assuming
that this Court rules against him on the
question of breach, he should not be
required to pay plaintiffs’ attorneys’ or
experts’ fees. On this issue, we agree with
defendant.

Under Partnership Law § 69 (2) (a) (ID),
“Iwlhen  dissolution is caused in
contravention of the partnership agreement .
. . [elach partner who has not caused
dissolution wrongfully shall have . . . [t]he
right, as against each **9 partner who has
caused the dissolution wrongfully, to
damages for breach of the agreement.” The
lower courts in this case held that the
damages owed by defendant to plaintiffs
include fees.

() We conclude, however, that to award
fees to plaintiffs would be to contradict New
York’s well-established adoption of the
American Rule that “the prevailing litigant
ordinarily cannot collect . . . attorneys’ fees
from its unsuccessful opponents” *291

(Hunt v Sharp, 85 NY2d 883, 885 [1995]).
Contrary to Supreme Court, the standard is
not which party was “more responsible” for
the litigation. Attorneys’ fees are treated as
“incidents of litigation” (Matter of A.G. Ship
Maintenance Corp. v Lezak, 69 NY2d 1, 5
[1986]), rather than damages. “In contrast
with other legal systems, such as that in
Great Britain, it has now long been the
universal rule in this country not to allow a
litigant to recover damages for the amounts
expended in the successful prosecution or
defense of its rights” (Mighty Midgets v
Centennial Ins. Co., 47 NY2d 12, 21-22
[1979]). The exception is when “an award is
authorized by agreement between the parties
or by statute or court rule” (Mount Vernon
City School Dist. v Nova Cas. Co., 19 NY3d
28, 39 [2012], quoting A.G. Ship
Maintenance Corp., 69 NY2d at 5), but
plaintiffs point to no provision within the
agreement or the Partnership Law
authorizing such an exception to the
American Rule here. In particular, plaintiffs
fail to identify any counterpart in the
Partnership Law to statutes such as CPLR
909, allowing recovery of attorneys’ fees in
class action lawsuits, or CPLR 5031,
allowing recovery of attorneys’ fees in
medical malpractice actions.

Plaintiffs principally rely on City of Elmira v
Larry Walter, Inc. (150 AD2d 129, 133 [3d
Dept 19891, affd 76 NY2d 912 [1990]) and
Aero Garage Corp. v Hirschfeld (185 AD2d
775, 776 [1st Dept 1992]). In City of Elmira,
the Appellate Division held that certain legal
expenses incurred by the winning party in a
breach of contract case were recoverable
because the charges were not “counsel fees”
subject to the American Rule, but rather
“recoverable expenditures directly
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occasioned and made necessary by the
breach” (City of Elmira, 150 AD2d at 133
[internal quotation marks and citations
omitted]). The expenses were legal fees
expended in rebidding the contract
following the breach, not in the breach of
contract action itself. Similarly, in Aero
Garage, the Appellate Division, citing City
of Elmira, ruled that the trial court correctly
“awarded attorney’s fees incurred by
plaintiff in obtaining [a] certificate of
occupancy as an element of compensatory
damages,” because “[t]hese legal expenses
were incurred by plaintiff in attempting by
itself to fulfill defendants’ obligations under
the contract and were directly occasioned
and made necessary by defendants’ breach”
(dero Garage, 185 AD2d at 776 [internal
quotation marks and citations omitted]).

Rather than supporting plaintiffs’ analysis,
the cited cases clearly rely on a distinction
between, on the one hand, legal *292 fees
incurred in prosecuting or defending a
successful civil lawsuit and, on the other
hand, legal fees, in the nature of damages,
incurred in carrying out separate acts
necessitated by the breach. Plaintiffs’
approach would mean that fees could be
awarded to the victorious party in any
breach of contract litigation, as long as that
party persuaded a court that it had to litigate
the issue in order to avoid the consequences
of defendant’s breach. Indeed, this purported
exception would be so large as to swallow
the American Rule.

The lower courts erred in awarding
attorneys’ fees and experts’ fees to
plaintiffs, with respect to plaintiffs’ lawsuit.
To this extent, we modify the amended
judgment of Supreme Court from which

defendant appeals, as well as the Appellate
Division’s 2016 order upholding the award
of fees, and we remit to Supreme Court for
recalculation of damages. Plaintiffs, if they
so choose, may argue on remand that certain
attorneys’ fees, not related to their lawsuit,
were incurred as a direct result of
defendant’s breach and should be included
as damages.***10

IV.

(®) With respect to the reduction for
goodwill, Partnership Law § 69 (2) (c) (II)
gives a partner who dissolves a partnership
in contravention of the partnership
agreement the right “to have the value of his
interest in the partnership, less any damages
caused to his copartners by the dissolution,
ascertained and paid to him in cash, . . . but
in ascertaining the value of the partner’s
interest the value of the good-will of the
business shall not be considered.” In other
words, any goodwill component in the value
of the partner’s interest must be deducted.
Defendant argues that he should not have
been assessed a goodwill deduction.

Goodwill is an intangible asset of a business,
corresponding in this context to what a
buyer would pay for the business, over and
above its value as a mere sum of tangible
assets, *293 because of the patronage and
support of regular customers. Goodwill
consists in “every positive advantage . . .
that has been acquired by a proprietor in
carrying on [a] business, whether connected
with the premises in which the business is
conducted, or with the name under which it
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is managed, or with any other matter
carrying with it the benefit of the business”
(Spaulding v Benenati, 57 NY2d 418, 424 n
3 [1982] [internal quotation marks and
citation omitted]). It is, in Judge Cardozo’s
words, what people “will pay for any
privilege that gives a reasonable expectancy
of preference in the race of competition.
Such expectancy may come from succession
in place or name or otherwise to a business
that has won the favor of its customers”
(Matter of Brown, 242 NY 1, 6 [1926]
[citation omitted]; see also Spaulding, 57
NY2d at 423).

Defendant argues that the Partnership lacked
goodwill as a matter of law. He contends
that goodwill does not exist in a real estate
holding, citing Cohen v Cohen (279 AD2d
599 [2d Dept 2001]) and Matter of Cinque v
Largo Enters. of Suffolk County (212 AD2d
608 [2d Dept 1995]) for the proposition that
when holdings consist solely of real property
and cash, no part of the value of the business
is attributable to goodwill. Defendant
misreads these cases. They do not hold that
real estate holdings can never have goodwill
value as a matter of law, but merely assert in
each case that the subject real estate holding
did not have a goodwill component as a
matter of fact (see Cohen, 279 AD2d at 600;
Cinque, 212 AD2d at 610).

Defendant also notes that no goodwill value
was reflected in the books or financial
statements of the Partnership. Lack of
goodwill does not follow as a matter of law,
however, from this circumstance. While
defendant urges the Court to find an implied
“agreement among partners . . . that
goodwill not be considered an asset of the
firm” (Dawson, 88 NY2d at 671), the

precedent he relies on is clearly
distinguishable. In Dawson, the partnership
agreement of a law firm expressly provided
that “no consideration has been or is to be
paid for the Firm name or any good will of
the partnership, as such items are deemed to
be of no value” (Dawson, 88 NY2d at 672),
a contractual provision not present here.
Indeed, Dawson clarified that its holding
was “based on the specific facts presented,
and should not be construed as a prohibition
against the valuation, in the appropriate
case, of . . . goodwill” (Dawson, 88 NY2d at
672).

In short, the goodwill question is a factual
one. “In a case such as this, with affirmed
findings of fact, our scope of review *294 is
narrow. This court is without power to
review findings of fact if such findings are
supported by evidence in the record”
(Humphrey v State of New York, 60 NY2d
742, 743 [1983]). Here, the trial court found,
based on the expert testimony and other
evidence, that the shopping mall and the
mall’s tenants attract regular, loyal shoppers,
and there is record support for the affirmed
finding that the value of the Partnership
included, in addition to its real property and
cash, a goodwill component.®

**11 V.
() The next issue is whether the lower
courts erred in applying a discount for lack
of marketability, i.e., a deduction from the
value of defendant’s ownership interest
reflecting the relative illiquidity or deficit in
marketability of the interest. Defendant
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urges this Court to adopt the holding of the
Louisiana Supreme Court that such
“discounts must be used sparingly and only
when the facts support their use” (Cannon v
Bertrand, 2008-1073 [La 1/21/09], 2 So 3d
393, 396 [2009]). Defendant, however,
failed to preserve any challenge to the
applicability of a marketability discount to
the value of a partnership interest after
wrongful dissolution. At trial, his expert
conceded that a marketability discount
would apply and defendant did not depart
from this in his posttrial motion papers. The
parties’ dispute before the trial court was
over the percentage. Because the broader
issue was not preserved, the application of
the marketability discount is not properly
before us.

VL

The final question we must resolve is
whether a minority discount may be applied
in the calculation of the value of a
wrongfully dissolving partner’s interest in a
partnership, pursuant to Partnership Law §
69 (2) (c) (II), when the remaining partners
continue the business under Partnership Law
§ 69 (2) (b). A minority discount is a
standard tool in valuation of a financial
interest, designed to reflect the fact that the
price an investor is willing to pay for a
minority ownership interest in a *295
business, whether a corporation or a
partnership, is less because the owner of a
minority interest lacks control of the
business."

Defendant contends that, as a matter of law,

minority discounts are not applicable in the
valuation of a minority partner’s interest
after the partner exits a business that
remains a going concern. This issue is
properly preserved, but we cannot agree
with defendant on the merits."

In requiring the minority discount, the
Appellate Division relied on Anastos v Sable
(443 Mass 146, 819 NE2d 587 [2004]), in
which the Massachusetts Supreme Judicial
Court interpreted a UPA-based statute that is
identical in all relevant respects to our
Partnership Law § 69 (2) (c) (II). There, the
plaintiff dissolved a partnership in violation
of the partnership agreement, and, as here,
the other partners continued the partnership
business, rather than liquidate. The trial
court in Anastos, in determining the value of
the plaintiff’s interest, applied a minority
discount to reflect that there was “no ready
market for the purchase of an interest in a
general partnership whose primary asset is
real estate where the partnership agreement
contains limitations and restrictions on the
control that any minority owner can
exercise” (Anastos, 443 Mass at 147-148,
819 NE2d at 589). The Supreme Judicial
Court of Massachusetts upheld this decision,
stating:
“In this case, the remaining partners chose
to exercise their statutory right to continue
the partnership business for the remainder
of the partnership term, so the partnership
business is not ‘winding up’ and must
therefore be treated as a going concern.
Because the plaintiff cannot compel
liquidation of the business at the point of
dissolution, we read [Massachusetts
General Laws, chapter 108A, § 38 (2) (c)
(I1)] as offering a **12 nonliquidation
based method of calculating the value of


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017921192&pubNum=0003926&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_3926_396&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_396
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017921192&pubNum=0003926&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_3926_396&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_396
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS69&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_578_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_589
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005810498&pubNum=0000578&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=RP&fi=co_pp_sp_578_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_589
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST108AS38&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST108AS38&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST108AS38&originatingDoc=I81643a5031d311e8b46497891eb7e515&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Congel v Malfitano, 31 N.Y.3d 272 (2018)

101 N.E.3d 341, 76 N.Y.S.3d 873, 2018 N.Y. Slip Op. 02119

his partnership interest.” (Anastos, 443
Mass at 152, 819 NE2d at 592.)

(°) *296 Here, similarly, Partnership Law §
69 (2) (c) (IT) contemplates a valuation of a
wrongfully dissolving partner’s interest
based on treating the partnership as a going
concern, rather than an asset to be
liquidated. In other words, the statute does
not contemplate a valuation of the entire
business as if it were being sold on the open
market, but rather a determination of the fair
market value of the wrongfully dissolving
partner’s interest as if that interest were
being sold piecemeal and the rest of the
business continuing as a going concern.'?
Given that the focus is on one partner’s
interest in a persisting concern, we agree
with the Massachusetts high court that a
minority discount is applicable, because a
minority interest is worth less to anyone
buying that interest alone.

Notably, New York, like Massachusetts, has
not adopted the 1997 Uniform Partnership
Act commonly known as RUPA. The
dissent’s discussion of RUPA and of cases
from states that have adopted RUPA does
not illuminate the law in New York. In
particular, while RUPA, “[b]y focusing on a
top-down valuation keyed to a sale of all of
the assets of the partnership, . . . directs the
analysis away from a valuation of the
interests of a particular partner,” so that “a
minority  discount is  inappropriate”
(dissenting op at 302 [internal quotation
marks and citation omitted]), we conclude
that the same cannot be said of the UPA.

It is true, of course, that in the Partnership
Law § 69 (2) (c) (II) context the wrongfully
dissolving partner’s interest may simply be

absorbed by the remaining partners. In our
view, this does not render the value
generated by application of a minority
discount an inaccurate valuation of the
intrinsic worth of that partner’s interest. To
repeat, the exiting partner’s interest may
appropriately be valued in light of the fair
market value of that minority interest given
that the partner is departing and the
partnership continuing.

As defendant observes, the closest this Court
has come to examining the issue is Matter of
Friedman v Beway Realty Corp. (87 NY2d
161 [1995]). There, we held that the use of a
minority discount should be rejected in the
context of valuing the interests of dissenting
shareholders in a closely held %297
corporation. That context, however, is
clearly distinguishable from ours. Friedman
involved a proceeding under Business
Corporation Law § 623, which gives
“minority stockholders the right to withdraw
from a corporation and be compensated for
the value of their interests when the
corporate majority takes significant action
deemed inimical to the position of the
minority” (Friedman, 87 NY2d at 167).
Business Corporation Law § 623 invokes a
statutory term of art, “fair value,” in
requiring that a dissenting shareholder who
exercises appraisal rights be paid the “fair
value” of his or her shares (Business
Corporation Law § 623 [e]), as opposed to
their fair market value. The term “fair value”
is not present in the statute under review
here.

The terminological difference reflects an
underlying difference in statutory scheme.
As plaintiffs note, Business Corporation
Law § 623 contemplates a significant
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change to a business that the majority of
shareholders have adopted over the
minority’s dissent. The value of the
corporation’s stock will likely be very
different from the value prior to dissent and
appraisal. This provides the rationale for the
statutory requirement that the dissenter be
paid “fair value,” as opposed to fair market
value, as a remedial matter. By contrast,
wrongful dissolution of a partnership may
happen at any time, and valuation of a
partner’s interest occurs only if the
remaining partners have agreed to continue
their business as if nothing changed. Unlike
shareholder dissent and appraisal, wrongful
dissolution is not necessarily preceded by
upheaval “inimical to the position of the
minority” (¥**13 Friedman, 87 NY2d at
167), so trial courts need not substitute a
“fair value” for the actual value a third party
would pay. Indeed, here the upheaval took
the form of an action by a minority partner
inimical to the majority’s interests.

In short, Friedman does not offer a rationale
for rejecting the view that third-party market
value i1s the compensation to which a
wrongful dissolver is entitled, a view
consistent with the use of a minority
discount to capture any impact that a lack of
control may have on that market price.
While “[tlhe application of minority
discounts is a matter of some debate in close
corporations” (1 Christine Hurt et al.,
Bromberg and Ribstein on Partnership §
7.13 [B] [1] at 7-168 n 17 [2d ed and 2017-2
Supp]), “courts usually allow the application
of a minority discount” in determining the
value of an interest in a partnership (id. §
7.13 [B][1]at 7-167 n 17).

Defendant also draws our attention to a

decision by the Maryland Court of Special
Appeals, *298 East Park Ltd. Partnership v
Larkin (167 Md App 599, 893 A2d 1219
[2006], cert denied 393 Md 243, 900 A2d
749 [2006]). In that case, partners withdrew
from a limited partnership under a statute
providing that a partner could do so without
dissolution, and ‘“receive, within a
reasonable time after withdrawal, the fair
value of the partner’s partnership interest in
the limited partnership as of the date of
withdrawal, based on the partner’s right to
share in distributions from the limited
partnership” (Md Code Ann, Corps &
Ass’ns § 10-604). Again, as in Friedman, it
is clear that a different statutory scheme,
involving cashing out an interest for “fair
value,” was at work. By contrast, the statute
we are analyzing relates to wrongful
dissolution, rather than a statutory right to
withdraw, and it makes no mention of “fair
value.” Of course, this is not to say that the
assessed value should not be fair. The point
is simply that the statutory scheme in the
Partnership Law is consistent with the
application of a fair market value assessment
of the particular partnership interest, and the
use of standard valuation tools including a
minority discount.

In sum, defendant provides no basis for
concluding that a minority discount 1is
inapplicable as a matter of law to the
valuation of the interest of a wrongfully
dissolving partner when the remaining
partners continue the partnership.”* We note,
finally, that the parties to a partnership
agreement may contract out of application of
a minority discount to the valuation of their
interests, just as they may contract around
statutory provisions. Defendant does not
assert that the agreement precluded use of a
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minority discount in this manner.

VIL
For these reasons, Supreme Court properly
determined the value of defendant’s interest
in the Partnership, but erred in awarding fees
to plaintiffs as part of the statutory damages.

Accordingly, the judgment appealed from
and the orders of the Appellate Division
brought up for review should be modified,
without costs, by remitting the case to
Supreme Court for further proceedings in
accordance with this opinion, and, as so
modified, affirmed.**14

Feinman, J. (dissenting in part). 1 fully
concur with the well-*299 reasoned analyses
in parts I through V of the majority opinion.
I do not join part VI, the majority’s holding
that the trial court was required to apply a
minority discount to the value of a partner’s
interests under Partnership Law § 69 (2) (¢)
(IT). Except for a brief discussion of Anastos
v Sable (443 Mass 146, 819 NE2d 587
[2004]), a Massachusetts case that I believe
is inapposite, the majority’s analysis of the
minority discount issue consists almost
exclusively of distinguishing the extensive
authority adverse to its position. It does not,
however, advance an affirmative rationale
explaining why respondents’ proposed
interpretation ought to prevail over
appellant’s.

The consequences of a dissolution, including
the dissolving and non-dissolving partners’

respective  liabilities, are  governed
principally by the partnership agreement
(see Ederer v Gursky, 9 NY3d 514, 526
[2007]; see also Seattle-First Natl. Bank v
Marshall, 31 Wash App 339, 345-347, 641
P2d 1194, 1198-1199 [1982], review denied
97 Wash 2d 1023 [June 30, 1982]). As the
majority observes, where, as here, the
agreement is silent as to the amount payable
to a dissolving partner, we must look to the
default rules contained in Partnership Law §
69.

Section 69 distinguishes between wrongful
and non-wrongful dissolutions. If the
partnership’s dissolution was not wrongful,
then “each partner . . . may have the
partnership property applied to discharge its
liabilities, and the surplus applied to pay in
cash the net amount owing to the respective
partners” (Partnership Law § 69 [1]). In
effect, “the withdrawing partner, unless
otherwise agreed, has the right, upon
dissolution, to compel the ‘winding up’ or
liquidation of the company, and receive the
value of [its] interest in the partnership”
(Estate of Watts v Commissioner of Internal
Revenue, 823 F2d 483, 486 [11th Cir 1987]
[emphasis omitted] [construing substantially
identical provisions of the Oregon Uniform
Partnership Act]). Where dissolution is
wrongful and the partners do not elect to
continue the existence of the partnership
under section 69 (2) (b), the result is the
same, except that the wrongful dissolver’s
right to payment must be set off against
“damages for breach of the agreement”
(Partnership Law § 69 [2] [a] [I]-[II]; [c]
[I]). If the partnership is continued,
however, the Partnership Law states only
that the wrongful dissolver is entitled to “the
value of [the partner’s] interest in the
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partnership,” excluding goodwill and set off
against contractual damages (id. § 69 [2] [c]
[II]). Although this procedure results in a
technical dissolution, its economic effect in
most cases is that a partner is allowed*300
to cash out of the partnership and withdraw
at any time, subject to its obligation to
compensate the remaining partners for any
losses they incur as a result of the breach of
the partnership agreement. In this context,
whether the “value of [the partner’s] interest
in the partnership” is subject to a discount
for that partner’s lack of control is the issue
now before us.

Here, the majority insists that the “value of
[the partner’s] interest in the partnership”
could only mean “the price at which [the
interest] would change hands between a
willing buyer and a willing seller” “as if that
interest were being sold piecemeal and the
rest of the business continuing as a going
concern” (majority op at 296 and 296 n 12).
But the majority does not explain why this is
so. It may be true that, if we were to adhere
to this definition, it would lead to the
conclusion that minority partnership
interests should be discounted for lack of
control (see FEstate of Andrews v
Commissioner of Internal Revenue, 79 TC
938, 951-956 [1982], superseded on other
grounds by statute as recognized in Estate of
Jelke v Commissioner of Internal Revenue,
507 F3d 1317 [11th Cir 2007], reh and reh
en banc denied 277 Fed Appx 977 [11th Cir
2008], cert denied 555 US 826 [2008]; see
also Sandra K. Miller, Discounts and
Buyouts in Minority Investor LLC Valuation
Disputes Involving Oppression or Divorce,
13 U Pa J Bus L 607, 612-614 [2011]
[finding that the evidence ‘“leads one to
believe that the minority discount is a very

real market phenomenon”]). However, it is
not clear that this is what the legislature, or
the drafters of the Uniform Partnership Act
(1914) (UPA), meant by “value.” The plain
meaning of the word “value” does not
unambiguously point to fair market value,
let alone to the majority’s hypothesized
condition of a willing buyer, a willing seller,
and a “piecemeal” marketing of only one
slice of the partnership (see BFP v
Resolution Trust Corporation, 511 US 531,
535-540 [1994] [rejecting a construction of
“reasonably equivalent value” under 11
USC § 548 (a) (2) that would equate “value”
with “fair market value”]). As the Supreme
Court explained in BFP, “market value, as it
is commonly understood, has no
applicability in the forced-sale context;
indeed, it is the very antithesis of forced-sale
value” (id. at 537).'**15

*301 The UPA left it unclear how a
wrongful dissolver’s buyout price should be
calculated or whether any discounts should
be applied (see UPA § 38 [2] [c] [II]; Brian
Tully, Comment, Determining the “Fair
Value” of a Withdrawing Partner’s
Partnership  Interest:  Exploring  the
Uncharted Alphabet Soup of Texas
Partnership Law, 54 Baylor L Rev 927,
945-949 [2002]). This ambiguity was
explored during the process of drafting what
would become the Uniform Partnership Act
(1997) (Revised Uniform Partnership Act or
RUPA), and attempts to arrive at an
appropriate definition were made (see Allan
Donn, Robert W. Hillman & Donald J.
Weidner, The Revised Uniform Partnership
Act § 701, Authors’ Comment 2 [2017-2018
ed]). As the Reporters for the RUPA
acknowledged:

“The UPA says little about the buyout of
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a partner. UPA section 38(2) provides
that, if there is a wrongful dissolution, the
partners who have not dissolved
wrongfully may continue the business
‘during the agreed term’ if they
unanimously agree to do so. To do so,
they must ‘secure the payment by bond
approved by the court, or pay to any
partner who has caused the dissolution
wrongfully, the value of his interest in the
partnership at the dissolution, less any
damages recoverable . . . and in like
manner indemnify him against all present
or future partnership liabilities.” There is
no further definition of the buyout in the
statute and the case law leaves many
uncertainties about how the UPA rules
apply.” (Donald J. Weidner & John W.
Larson, The Revised Uniform Partnership
Act: The Reporters’ Overview, 49 Bus
Law 1, 10-11[1993].)
The RUPA resolved this ambiguity by
explicitly defining the “buyout price” of a
withdrawing partner as “the amount that
would have been distributable to the
dissociating partner . . . if, on the date of
dissociation, the assets of the partnership
*302 were sold at a price equal to the greater
of the liquidation value or the value based
on a sale of the entire business as a going
concern” (RUPA § 701 [b]).2 In other words,
a dissociating partner would be entitled to its
proportionate share in the value of the
business as a going concern, set off against
**16 contractual damages, but without an
individualized inquiry into the marketability
of its particular slice of the partnership.
Consistent with this definition, the Official
Comment stated that “[t]he notion of a
minority discount in determining the buyout
price is negated by valuing the business as a
going concern” (id. § 701 [b], Comment).

As one leading treatise on the RUPA
explained, “[b]y focusing on a top-down
valuation keyed to a sale of all of the assets
of the partnership, [RUPA] directs the
analysis away from a valuation of the
interests of a particular partner. Because the
valuation inquiry is not directed to the value
of an individual interest, a minority discount
is inappropriate” (Donn § 701, Authors’
Comment 4).

Although New York has not adopted the
RUPA, “[l]egislative inaction is a weak reed
upon which to lean in determining
legislative intent” (Flanagan v Mount Eden
Gen. Hosp., 24 NY2d 427, 433 [1969]). By
excluding minority discounts, it does not
appear that the drafters of the RUPA
necessarily intended a change in the
computation of the buyout price. The only
departures from the UPA specifically noted
in the Official Comment are the exclusion of
the goodwill discount and the elimination of
a partner’s right to elect profits in lieu of
interest under UPA § 42 (see RUPA § 701
[b], Comment). A 1986 report by the
American Bar Association’s UPA Revision
Subcommittee stated that it was “unlikely
that a different measure [of value] was
intended” between UPA § 38 (2) (c¢) (II) and
(1)—the amounts payable to wrongful and
non-wrongful dissolvers, respectively—“and
there is no reason for the terms to be
different” (UPA Revision Subcommittee of
the Committee on Partnerships and
Unincorporated Business Organizations,
Should the Uniform Partnership Act Be
Revised?, 43 Bus Law 121, 174-175 and n
119 [1987], citing Judson Adams Crane &
Alan R. Bromberg, Law of Partnership 476
n 54 [1968]). This would suggest that
“value,” under UPA
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a *303 pro rata share of the partnership’s
value as a whole. As another commentator
opined, while it was “not clear that the
[UPA] mandates a pro rata share,” “a strong
argument can be made that the ‘default’
valuation under the [UPA] should be pro
rata” (see Larry E. Ribstein, 4 Statutory
Approach to Partner Dissociation, 65 Wash
U LQ 357, 383 n 85 [1987]). As Professor
Ribstein explains:
“Partnership interests, unlike corporate
stock, are not normally freely
transferable. Giving each partner a right
to sell his interest back to the firm,
depending on how the buyout price is
determined and the transaction costs of
exercising the put, serves as a substitute
for the efficient market for corporate
stock in containing exploitation. In fact, a
buyout price that represents the partner’s
pro rata share of the partnership is a better
counter to exploitation than an efficient
market price because the pro rata price
prevents the controlling faction from
taking advantage of its own exploitive
conduct by purchasing the minority’s
interest at a discount.” (/d. at 382-383
[footnotes omitted].)
Because this valuation would simply entitle
the dissolving partner to its allocable share
of the value of the partnership as a whole, it
would be incompatible with a minority
discount (see Vick v Albert, 47 AD3d 482,
484 [1st Dept 2008], Iv denied 10 NY3d 707
[2008]; Weidner & Larson, 49 Bus Law at
11-12).

In the context of corporate appraisals and
judicial dissolutions, minority discounts
have been soundly rejected in New York
and in the vast majority of jurisdictions
across the country (see Matter of Penepent

Corp., 96 NY2d 186, 194 [2001]; Matter of
Friedman v Beway Realty Corp., 87 NY2d
161, 167-170 [1995]; Matter of Raskin v
Walter Karl, Inc., 129 AD2d 642, 644 [2d
Dept 1987]; Brown v Arp & Hammond
Hardware Co., 2006 WY 107, 9 28-30, 141
P3d 673, 683 [2006] [collecting cases];
Christopher Vaeth, Propriety of Applying
Minority Discount to Value of Shares
Purchased by  Corporation or its
Shareholders from Minority Shareholders,
13 ALRS5th 840 [1993]). In most states,
including New York, minority stockholders
must receive their “proportionate interest in
the going concern value of the corporation
as a whole, that is, what a willing purchaser,
in an arm’s length transaction, would offer
for the corporation as an operating
business” (Friedman, 87 NY2d at 168
[internal quotation marks omitted], quoting
*304 Matter of Pace Photographers
[Rosen], 71 NY2d 737, 748 [1988]; see
Cavalier Oil Corp. v Harnett, 564 A2d
1137, 1144 [Del 1989]; 2 American Law
Institute, Principles of  Corporate
Governance: Analysis and
Recommendations § 7.22 [a] [1994]). This
valuation precludes a minority discount
because “[a] minority discount would
necessarily deprive minority shareholders of
their proportionate interest in a going
concern” (Friedman, 87 NY2d at 169;
Cavalier, 564 A2d at 1145).

This wealth of corporate cases has produced
a number of interlocking rationales for
excluding minority discounts. Two primary
rationales have emerged from the case law.
First, many courts, including this one, have
explained that the exclusion is partially
motivated by a desire to deter unfair
squeeze-outs and safeguard minority **17
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shareholders  from  oppression  (see
Friedman, 87 NY2d at 169-170; Shawnee
Telecom Resources, Inc. v Brown, 354
SW3d 542, 552-556 [Ky 2011]; In re
Valuation of Common Stock of McLoon Oil
Co., 565 A2d 997, 1004-1005 [Me 1989];
Lawson Mardon Wheaton, Inc. v Smith, 160
NJ 383, 400-401, 734 A2d 738, 748-749
[1999]). The majority may be correct that
these concerns are attenuated in the
partnership context; a wrongful dissolution
happens at the dissolving partner’s initiative
and is not necessarily triggered by a sale of
the business or a determination that the
partnership engaged in misconduct (cf.
Business Corporation Law §§ 623, 1104-a;
Hansen v 75 Ranch Co., 288 Mont 310, 325,
957 P2d 32, 41 [1998] [“(D)iscounts at the
shareholder level are inherently unfair to the
minority shareholder who did not pick the
timing of the transaction and is not in the
position of a willing seller”]; Cavalier Oil,
564 A2d at 1145 [“(T)he appraisal process is
not intended to reconstruct a pro forma sale
but to assume that the shareholder was
willing to maintain (its) investment
position”]). Nevertheless, the dissenter-like
status of a dissociating partner should not be
completely ignored. By organizing their
business as a general partnership, principals
sacrifice limited liability and the free
transferability of their equity interests in
exchange for, among other things, a
statutory right to cash out at any time,
subject to their obligation to pay damages if
the dissolution is wrongful (see Partnership
Law § 69; Larry E. Ribstein, The Evolving
Partnership, 26 J Corp L 819, 823-824,
849-850 [2001]). Imposing too great a
punishment for exit “swings the pendulum
toward permitting oppression of locked-in
partners. Indeed, close corporations were

long plagued by such problems” (Ribstein,
26 J Corp L at 851). *305 “[T]he problem is
one of finding the appropriate balance
between these costs of exit and of
continuity” (id. at 850). Again, although
New York has not adopted the RUPA, it is
noteworthy that “[t]he strong support for the
statutory buyout [in the RUPA] was
influenced by trends in corporate law
providing liquidity for a minority participant
who wanted out of the business” (Donn §
701, Author’s Comment 2).

The second rationale transposes much more
easily to the partnership context. As many
courts have observed, there is an analytical
flaw in applying a minority discount where
the actual purchasers of the minority interest
are the remaining shareholders, rather than a

hypothetical ~ “willing  buyer.”  The
purchasers are not entering into a
noncontrolling  position, but merely

consolidating and increasing whatever
degree of control they already have over the
business. The Montana Supreme Court’s
analysis in Hansen v 75 Ranch Co. 1is
commonly cited:
“Applying a discount is inappropriate
when the shareholder is selling her shares
to a majority shareholder or to the
corporation. The sale differs from a sale
to a third party and, thus, different
interests must be recognized. When
selling to a third party, the value of the
shares is either the same as or less than it
was in the hands of the transferor because
the third party gains no right to control or
manage the corporation. However, a sale
to a majority shareholder or to the
corporation simply consolidates or
increases the interests of those already in
control.  Therefore, requiring the
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application of a minority discount when
selling to an ‘insider’ would result in a
windfall to the transferee. This is
particularly true since the transferring
shareholder would expect that the shares
would have at least the same value in her
hands as in the hands of the transferee. . . .
Since there is no ‘market’ involved in an
inside transfer of shares, the minority
discount should not be applied” (Hansen,
288 Mont at 325, 957 P2d at 41; accord
Brown, 2006 WY 107, § 41, 141 P3d at
687; Arnaud v Stockgrowers State Bank of
Ashland, Kan., 268 Kan 163, 169, 992
P2d 216, 220 [1999]; see also Brown v
Allied Corrugated Box Co., 91 Cal App
3d 477, 486, 154 Cal Rptr 170, 176
[1979] [“It has been noted . . . that the
rule justifying the *306 devaluation of
minority  shares in  closely held
corporations for their lack of control has
little validity when the shares are to be
purchased by someone who is already in
control of the corporation. In such a
situation, it can hardly be said that the
shares are worth less to the purchaser
because they are noncontrolling™]).
Therefore, when setting the strike price of a
forced sale of stock to the majority
shareholders, a minority discount would
simply transfer wealth from those who do
not control the corporation to those who do
(see In re Valuation of Common Stock of
McLoon QOil Co., 565 A2d at 1005) and
would “unfairly enrich[ ] the majority
shareholders,” allowing them to “reap a
windfall” (Friedman, 87 NY2d at 169,
quoting Cavalier Oil, 564 A2d at 1145).

Several courts have therefore held that a
minority discount should not be applied in
valuing a partner’s interest, when the

purpose of that valuation is to establish the
price at which the interest would be sold
back to the partnership. In Vick v Albert, an
action for partition and sale of partnership
assets and an accounting by surviving **18
partners, the First Department held that a
discount for minority lack of control would
be unavailable (47 AD3d at 483-484).
Although the Court acknowledged that the
discount would not “undermine the remedial
goal of the appraisal statutes to protect
shareholders from being forced to sell at
unfair values,” it nevertheless held that
“application of the discount[ ] . . . would
deprive plaintiffs of the value of the
decedent’s proportionate interest in a going
concern, since they would not receive what
they would have received had the entire
entity been sold on the open market
unaffected by a diminution in value as a
result of a forced sale” (id.). Critically, the
case hinged on the Court’s construction of
Partnership Law § 73, which employs the
same key phrasing as section 69 (see
Partnership Law § 73 [providing that a
partner who retires or dies, or such partner’s
legal representative, is entitled to “the value
of (the partner’s) interest in the dissolved
partnership’]).

In In re Marriage of Branscomb, a marital
dissolution, the court reversed a trial court’s
judgment applying a minority discount to a
husband’s interest in a partnership (see 201
Or App 188, 117 P3d 1051 [2005], review
denied 339 Or 544, 125 P3d 750 [2005]).
The court held that such a discount was
inappropriate where, under the terms of the
partnership agreement, the husband could
not sell his interests on the open
market,*307 but would instead be required
to sell it to his partners, or, if they did not
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want to buy it, to have the partnership’s
assets sold as a whole and the proceeds
distributed pro rata (see 201 Or App at
198-199, 117 P3d at 1058). “In either case,
the factual basis for a minority discount
would not exist: no buyer would ever be put
in the position of owning a minority interest
and assuming a minority risk. If the other
partners buy husband out, they simply
augment their majority status; they would
then become sole owners, neither majority
nor minority” (201 Or App at 199, 117 P3d
at 1058).

In East Park Ltd. Partnership v Larkin, the
Maryland Court of Special Appeals
determined that a minority discount should
not be applied when valuing a withdrawing
partner’s interests under the Maryland
Revised Uniform Limited Partnership Act
(Md Code Ann, Corps & Ass’ns § 10-101 et
seq.) (MRULPA) (see 167 Md App 599, 893
A2d 1219 [2006], cert denied 393 Md 243,
900 A2d 749 [2006]). The MRULPA
provided that a limited partner could
withdraw at any time, subject to certain
conditions and six months’ notice, and
“receive, within a reasonable time after
withdrawal, the fair value of the partner’s
partnership  interest in the limited
partnership” (167 Md App at 613, 893 A2d
at 1227-1228 [emphasis omitted]; see
MRULPA §§ 10-603 [b]; 10-604). Although
“fair value” was not defined, the court
looked to our decision in Friedman, as well
as the RUPA, for guidance (see East Park,
167 Md App at 614-615, 893 A2d at 1228).
The court noted that the purpose of the
MRULPA provision at issue, like that of the
dissenting shareholder statute, was to allow
a partner to “cash out” their interests in
order to avoid compelling them to

“participate in a corporate course they find
objectionable” (167 Md App at 620-621,
893 A2d at 1232). Moreover, the interests
were not being sold to a hypothetical third
party, but were to be ‘“absorbed by the
partnership entity” itself (167 Md App at
619, 893 A2d at 1231). Accordingly, the
court found the corporate appraisal cases to
be on point:
“In both situations, the individuals are
exercising a statutory right to withdraw
from an entity, and the entity is absorbing
the interests of those individuals. . . .
“The application of discounts 1is
appropriate only under a fair market value
analysis, that is, in determining what price
a willing buyer would offer, *308 and a
willing seller would accept, on the open
market. . . . Here, the application of
discounts would unjustly enrich the
remaining partners of East Park because
they would receive the distributions
attributable to the Withdrawing Partners’
interests; yet, . . . the remaining partners
would end up acquiring the interest[s] of
the withdrawing partners for less than
they were worth if those interests had
remained in the hands of the withdrawing
partners.” (167 Md App at 620-621, 893
A2d at 1231-1232 [internal quotation
marks omitted].)

In Winn v Winn Enters., Ltd. Partnership,
the Arkansas Court of Appeals held that the
trial court erred in applying minority
discounts in valuing the interests of a
withdrawing member of a family limited
partnership (see 100 Ark App 134, 265
SW3d 125 [2007]). The court favorably
cited FEast Park and the dissenting
shareholder cases, noting that “[i]f discounts
are applied, the entity obtains the
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withdrawing shareholder or partner’s
interest for less than that interest would be
worth in the hands of the withdrawing
shareholder or partner” (100 Ark App
139-140, 265 SW3d at 128).

Most recently, the Louisiana Supreme Court
joined this line of cases when it held that a
minority discount should not have been
applied to the value of a withdrawing
partner’s interests in a limited liability
partnership (see Cannon v Bertrand,
2008-1073 [La 1/21/09], 2 So 3d 393
[2009]). The court held that, while
“[m]inority discounts . . . may have a place”
**19 under Louisiana law, “such discounts
must be used sparingly” (2008-1073 [La
1/21/09], 2 So 3d at 396). Specifically, the
court held that it was an abuse of discretion
to apply the discount where “[t]he buyers of
the partnership interest at issue are the two
remaining partners in the partnership,” who
would “not be subject to a lack of control as
would a third party,” and where the
remaining partners “opt[ed] to continue the
partnership and avoid liquidation” (id.).
Although Cannon eschewed a per se rule
against minority discounts, and although
Louisiana i1s not a UPA state, Cannon’s
reasoning would appear to preclude
discounts where, as here, the non-dissolving
partners elect to continue the partnership and
absorb the wrongfully-dissolving partner’s
interests.

Although the Supreme Judicial Court of
Massachusetts embraced minority discounts
under UPA § 38 (2) (see Anastos, 443 Mass
146, 819 NE2d 587), Anastos was focused
on a different*309 legal issue. The issue
actually presented and analyzed in Anastos
was whether the partnership should be

valued at liquidation value or as a
going-concern (see 443 Mass at 149-152,
819 NE2d at 590-592). The court correctly
concluded that going-concern value, rather
than liquidation value, was the appropriate
measure, where the remaining partners elect
to continue the partnership’s existence under
UPA § 38 (2) (b) (see id.). However, after
concluding that the partnership should be
valued as a going concern, the court’s only
discussion of the minority discount issue
was its statement that the trial court’s “use
of a forty per cent minority shareholder
discount [was] well supported by the
evidence and therefore not clearly
erroneous” (443 Mass at 152, 819 NE2d at
592). The Anastos court simply assumed
that if the partnership were valued as a going
concern, rather than at liquidation value,
then the interest should be valued piecemeal,
rather than as a proportionate share of the
business as a going concern. The court never
explained why this assumption should hold,
and, as explained above, cases decided after
Anastos have challenged it (see Vick, 47
AD3d at 483-484; East Park, 167 Md App
599, 893 A2d 1219; Winn, 100 Ark App
134,265 SW3d 125).

A number of authorities have criticized the
feasibility of applying a minority discount.
In the corporate context, “[d]iscounting
individual share holdings injects into the
appraisal process speculation on the various
factors which may dictate the marketability
of minority shareholdings” (Cavalier Oil,
564 A2d at 1145; accord HMO-W Inc. v
SSM Health Care Sys., 234 Wis 2d 707,
720-722, 611 NW2d 250, 256 [2000]).
“Courts have not . . . agreed on a clear
standard for the proper discount figure,
and they have applied considerably
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different discounts. Discounting thus
complicates judicial [appraisals], and
makes it even more difficult for private
parties to anticipate likely appraisal
practices. Denying a minority discount,
on the other hand, comports with fairness,
simplifies the valuation process, and
facilitates negotiations between parties”
(Robert B. Heglar, Note, Rejecting the
Minority Discount, 1989 Duke LJ 258,
276 [1989]; see also Miller, 13 U Pa ]
Bus L at 635-636 [arguing against
minority discounts in limited liability
company (LLC) valuation proceedings,
because “LLC jurisprudence should be
developed in a way that maximizes
certainty and *310 predictability as much
as possible” and “the minority discount
creates substantial uncertainty in the
setting of the LLC”]).
Minority  discounts would essentially
randomize the partnership’s liability in
many wrongful dissolution cases, hindering
the dissolving partner’s ability to settle the
dispute out of court based on a reliable and
predictable computation of the ‘“value of
[its] interest.”

Finally, if the purpose of the minority
discount is to deter or punish “wrongful”
conduct, as the Appellate Division below
implied (see Congel v Malfitano, 141 AD3d
64, 73 [2d Dept 2016]), then it is certainly a
peculiar way to do so. The brunt of this
penalty will fall disproportionately on
minority partners, the class of partners
whose withdrawal is least likely to cause a
disturbance, but whose exit rights are most
important, due precisely to their lack of
control over the business. This would
“inflictf] ] a double penalty” upon the
minority partner (Brown, 2006 WY 107, ¢

30, 141 P3d at 683, quoting HMO-W, 234
Wis 2d at 723, 611 NW2d at 257); the
partner not only lacks control over
operational decision-making, but would then
receive less than a proportionate value
because of that lack of control. Indeed, by
the majority’s own logic, if a wrongful
dissolver 1is a majority or controlling
partner—precisely the kind of partner whose
dissociation will most damage the
business—that partner may now be entitled
to a control premium under Partnership Law
§ 69 (2) (c) (II), since this would reflect the
amount that a willing third-party buyer
would pay for a majority stake (see majority
op at 296 and 296 n 12). The structure of
Partnership Law § 69 (2) (c) (II) already
deters wrongful dissolution in two ways: by
requiring the dissolving partner to pay
damages, and by discounting the value of its
partnership interests attributable to goodwill.
A further discount for a lack of control is
cumulative and unnecessary in light of these
other provisions.

In defining the ‘“value of [the partner’s]
interest in the partnership,” the question
does not turn on whether a particular method
of valuation is ‘“accurate,” but whether that
valuation will lead to an allocation of wealth
as between **20 these partners that best
advances the legislative scheme. “Value”
can mean many different things, and the
definition we embrace should be guided by
the ends that the legislature sought to
implement when it enacted the Partnership
Law. Here, the court applied a minority
discount of $1,768,552.50 to
appellant’s*311 partnership interests, which
were stipulated to be worth $4,850,000
without adjustments (see majority op at
284). The question is, in an action for
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wrongful dissolution, where the partnership
is continued as a going concern, which party
has the greater right to that $1,768,552.50
portion of appellant’s interests—the
controlling partners, or appellant himself?
For the reasons discussed above, I believe
this question should resolve in appellant’s

Judgment appealed from, and orders of the
Appellate Division brought up for review,
modified, without costs, by remitting the
case to Supreme Court, Dutchess County,
for further proceedings in accordance with
the opinion herein and, as so modified,
affirmed.

favor, and the order of the Appellate
Division should be modified accordingly.

Judges Rivera, Stein, Garcia and Wilson
concur; Judge Feinman dissents in part in an

opinion in which Chief Judge DiFiore Copr. (C) 2024, Secretary of State, State of

concurs. New York
Footnotes
1 Plaintiffs did not take the position that defendant’s action had no legal effect and failed to dissolve the Partnership. On appeal,

plaintiffs concede that the Partnership dissolved by operation of law. The dispute concerns whether the dissolution violated the
agreement. Consequently, we have no occasion to consider whether plaintiffs would prevail if they had argued that under the
agreement a purported unilateral dissolution is no dissolution at all.

2 The judicial dissolution statute, Partnership Law § 63, gives a partner the statutory right to seek court dissolution of a
partnership, and provides that a court shall decree the dissolution, on a partner’s application, in various situations, including
circumstances that would “render a dissolution equitable” (Partnership Law §63 [1] [f]). Defendant did not seek judicial
dissolution prior to unilaterally dissolving the partnership.

3 The trial court granted defendant postjudgment interest.

4 Addressing the question of when a partnership agreement specifies a “definite term” or “particular undertaking” within the
meaning of Partnership Law § 62, this Court adopted the rule that “a ‘definite term’ . . . is intended to be durational in nature and
refers to an identifiable termination date,” while “[a] ‘particular undertaking’ . . . require[s] a specific objective or project that

may be accomplished at some future time, although the precise date need not be known or ascertainable at the time the
partnership is created” (Gelman, 20 NY3d at 537-538 [citations omitted]).

5 In resolving whether Gelman required a reassessment of its earlier rulings, the Appellate Division alluded, in passing, to the “law
of the case” doctrine, but proceeded to distinguish Gelman, rather than consider whether that decision introduced a change in
the law (141 AD3d at 70). Contrary to defendant’s assertion, the Appellate Division did not consider examination of Gelman to be
foreclosed. Nor do we.
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As we have noted (see footnote 1), plaintiffs do not argue that defendant’s action had no legal effect and failed to dissolve the
Partnership. Consequently, we have no occasion to consider whether the agreement left no room for any other means of
dissolution, whether proper or wrongful.

Accordingly, there is no need for us to determine whether Supreme Court erred in deciding that the agreement contained a
“particular undertaking” or whether the Appellate Division erred in deciding that the agreement contained a “definite term.”

For example, the record contains a reference to $14,640 incurred in attorneys’ fees for legal advice and attendance at partner
meetings prior to the commencement of the lawsuit, to ensure “formal partnership action to make sure with clarity to the lender
that all steps were being taken that were necessary to continue the business.” This would correspond to a very small
percentage—0.539% by our calculation—of the attorneys’ fees plaintiffs originally requested, and defendant accordingly asserts
that the great majority of the fees claimed by plaintiffs were related to the litigation of their action.

Defendant observes that the Partnership did not manage the mall, solicit tenants, negotiate leases, or have employees; that was
the job of its agent, Pyramid Companies. Nevertheless, even though the Partnership was not directly responsible for day-to-day
operations, it owned a shopping mall, with local reputational advantages, from which the Partnership derived goodwill value, just
as Pyramid might have goodwill for responsible management of malls.

A minority discount is not relevant in valuing an asset, such as a publicly traded share, that is already priced as a minority holding,
the fair market value of which can be determined simply by examining the market price of the stock.

Defendant has not preserved any objection to the percentage of the discount. Consequently, we do not address the lower courts’
determination of the size of the minority discount.

“[T]he fair market value is the price at which [an asset] would change hands between a willing buyer and a willing seller, neither
being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts” (Estate of Godley v
Commissioner of Internal Revenue, 286 F3d 210, 214 [4th Cir 2002], quoting United States v Cartwright, 411 US 546, 551 [1973]).

Our holding is not “that the trial court was required to apply a minority discount” (dissenting op at 299 [emphasis added]). We
need decide only whether the application of a minority discount in this case was contrary to law.

The federal tax refund cases from which the majority’s “willing-buyer-willing-seller” methodology is appropriated are simply
applying a definition of “value” promulgated by the United States Department of the Treasury (see 26 CFR 20.2031-1 [b],
25.2512-1; United States v Cartwright, 411 US 546, 550-551 [1973]). It is because of these regulations that tax courts permit a
discount for lack of control in assessing the “value” of a minority interest (see Estate of Andrews, 79 TC at 954-955, [discussing
Bright’s Estate v United States, 658 F2d 999 (5th Cir 1981, en banc)]). “No purpose [would be] served by questioning the wisdom
of the hypothetical party standard” in tax refund cases, “because that is the required measure as established by law, and so it will
remain unless Congress changes it” (James Edward Harris, Valuation of Closely Held Partnerships and Corporations: Recent
Developments Concerning Minority Interest and Lack of Marketability Discounts, 42 Ark L Rev 649, 668 [1989]).
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2 RUPA § 701 is the “counterpart” to UPA § 38 (2) (see Larry E. Ribstein, The Revised Uniform Partnership Act: Not Ready for Prime
Time, 49 Bus Law 45, 66 [1993]). The RUPA, like the UPA, requires this sum to be offset against any damages that a partner must
pay for a wrongful dissociation (see RUPA § 701 [c]). Unlike the UPA, however, it contains no discount for goodwill (see id. § 701
[b], Comment).
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June 14, 1979

CITE TITLE AS: Dreier v Linden

HEADNOTE

PARTNERSHIP
ACCOUNTING

(1) Attorney sues his former partners for
accounting of firm’s earnings and his share
thereof during period of his membership in
partnership and seeks compensation for
certain services for his former firm
performed thereafter; second cause, based
on postpartnership services, was sent to
Referee for calculation of amounts due, if
any, for these services on quantum meruit

basis --- Appellate Division expands
reference to include two other issues not yet
resolved --- Whatever agreement existed

was oral only, and apparently marked by
peculiar feature in that it was left to one
certain partner to supplement shares of

others as desired out of that partner’s share;
this can be regarded either as ‘clause® in
agreement or as unenforceable generosity ---
It is not entirely clear that plaintiff has
received full amount due to him under terms
of partnership agreement and since there is
to be reference as to plaintiff’s
postpartnership services, this issue also sent
to reference ---Evidence amply indicates
that members of firm never gave thought at
all to provisions for withdrawal of partner;
solution 1is that in Jackson v Hunt, Hill &
Betts (7 NY2d 180) for resolution of what
should happen to unpaid or unbilled fees on
withdrawal of partner, i.e., that plaintiff is
entitled to his aliquot share of net proceeds
not yet taken into firm’s treasury at time of
his retirement for services completed or
inwork and not yet paid for, to be calculated
on usual basis as to overhead or any other
legitimate charge against gross --- This
calculation is also made part of what is to be
inquired into by Referee.

Judgment, Supreme Court, New York
County, entered April 23, 1978, after bench
trial, modified, on the law and the facts to
vacate the first decretal paragraph thereof
dismissing the first cause of action for
accounting, to grant judgment for
plaintiff-appellant thereon, and to direct that
the reference ordered by the second decretal
paragraph be expanded to include the issues
tendered in that accounting, consistent with
what is hereinafter set forth, and to vacate
the third decretal paragraph which severs the
second cause and the fourth decretal
paragraph which holds the judgment final as
to the first cause, and otherwise affirmed,
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without costs.

An attorney sues his former partners in a
first cause of action for an accounting of the
firm’s earnings and his share thereof during
the brief period of his membership in the
partnership from January 1, 1970 to March
31, 1972; he remained thereafter in practice
at the firm’s office until May 20, 1972,
during which time he performed -certain
services for his former firm, for which he
seeks compensation in a second cause of
action. Plaintiff’s motion for summary
judgment was denied, as to the first cause,
issues of fact requiring trial as to the nature
of the agreement between the parties. Trial
Term found for defendants-respondents on
this cause. The second cause, based on the
postpartnership services, was sent to a
referee for calculation of amounts due, if
any, for these services on a quantum meruit
basis. We expand the reference to include
two other issues we find to be not as yet
resolved. Unfortunately, whatever
agreement existed was oral only, and
apparently marked by a peculiar feature in
that it was left to one certain partner to
supplement the shares of others as desired
out of that partner’s share. Depending on
how viewed, this can be regarded as a
“clause” in the agreement or as
unenforceable generosity. There is no
necessity to decide this question at this time.
Be that as it may, we cannot fault the finding
of *821 Trial Term that plaintiff’s share was
to be 8% of the net profits during the term of
the partnership. However, there is a dispute
as to this item, plaintiff claiming that he did
not get this at all. We do not agree with Trial
Term that it is entirely clear that “plaintiff
has received the full amount due to him
under the terms of the partnership

agreement.” We are given no figures to
sustain this. Since there is to be a reference
in any event as to plaintiff’s postpartnership
services, we send this issue also to the
reference, adding only that we do not agree
with plaintiff that this calls for an hourly
rate. The evidence amply indicates that the
members of the firm never gave thought at
all to provision for withdrawal of a partner,
which brings into play the solution laid out
in Jackson v Hunt, Hill & Betts (7 NY2d
180), for resolution of what should happen
to unpaid or unbilled fees on withdrawal of a
partner, i.e., that plaintiff is entitled to his
aliquot share of the net proceeds not yet
taken into the firm’s treasury at the time of
his retirement for services completed or in
work and not yet paid for, to be calculated
on the usual basis as to overhead or any
other legitimate charge against gross. This
calculation is also made part of what is to be
inquired into by the referee. When plaintiff
first came into the firm, it appears that he
was allowed a portion of the “bountiful”
partner’s share of prospective proceeds
carrying over from an unbilled or unpaid
1969 services. We find no conditions
imposed upon this payment in the evidence,
and it might even have been a goodwill
arrival gift, but, and particularly in view of
the fact that never until it actually happened
had there been contemplation of the
possibility that a partner might retire, it
cannot be considered a quid pro quo for
refusal to plaintiff of participation in the
postpartnership division of wunbilled or
unpaid for services theretofore rendered
during his term as a partner. There are thus
three issues going to the referee: the
accounting for plaintiff’s 8%, plaintiff’s
claim for as yet unpaid services rendered
clients during his partnership term, and
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evaluation of plaintiff’s claim  for
postpartnership services to the firm. The
findings at Trial Term are adopted to the
extent indicated and where necessary, are
deemed amended consonant with the
foregoing.

Concur--Sandler, J. P., Bloom, Markewich,
Silverman and Ross, JJ.

Copr. (C) 2024, Secretary of State, State of
New York

End of Document
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**4 FINE CREATIVE MEDIA, INC., Plaintiff,
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BARNES & NOBLE, INC., Defendant.

No. 651141/2023.
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*1 Part o3M
Motion Date 10/16/2023
Motion Seq. No. 001

Decision + Order on Motion

Hon. Joel M. Cohen.

The following e-filed documents, listed by NYSCEF document number (Motion 001) 5, 6, 7, 8,
9,10,11,12, 13,14, 15,16, 17, 18, 19, 20, 21 were read on this motion to DISMISS.

This is a breach of fiduciary duty, breach of contract, and false advertising case. The dispute
arises from a book Publishing Agreement (“Publishing Agreement”) entered into by Plaintiff
Fine Creative Media, Inc., (“FMC” or “Plaintiff”’) and Defendant Barnes & Noble, Inc., (“B&N”
or “Defendant™).

B&N moves to dismiss various claims asserted against it. For the reasons set forth below, the
motion is granted with respect to Plaintiff’s claims for breach of fiduciary duty, accounting,
unjust enrichment, violations of GOL §§ 349 and 350, and breach of the implied covenant of
good faith and fair dealing. The motion is denied with respect to Plaintiff’s claims for breach of
contract and declaratory judgment as to future royalties to be paid by B&N.

**2

BACKGROUND
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I. Factual Background

According to the Complaint, the factual allegations of which are assumed to be true for the
purposes of this motion, the parties entered into a Production Agreement in 2001, which they
amended in 2003 (NYSCEF 1 [“Compl.”’]  3; see also NYSCEF 8 [“Production Agreement”]).
The agreement contemplated an arrangement under which FCM would, on behalf of B&N,
manufacture reprints of book titles in the public domain that B&N would then market and sell
in-house under the B&N Classics imprint (“B&N Classics™) (Compl. 9 14). The parties mutually
agreed on which titles FCM would manufacture and print, and FCM would then develop
ancillary materials such as cover art, introductions, graphics, and other materials (id.). Under the
Production Agreement, B&N provided FCM with a significant advance to defray FCM’s initial
production costs, and paid FCM on delivery of the titles, with the exact amount subject to a
formula based on the final price paid by B&N customers (see Production Agreement §§ 7--9).
Per the agreement, B&N also paid 33 percent of FCM’s rent on office space in Manhattan, New
York (Compl. § 17).

In late 2019, B&N stopped placing orders for B&N Classics and ceased all communication with
FCM. B&N instead began to publish different editions of largely the same public domain titles
with a different manufacturer and under similar, but different, imprints (“B&N Competing
Classics”) (Compl. 99 27--31). B&N advertised and sold B&N Competing Classics on its
website. FCM alleges that B&N included customer reviews of B&N Classics on the webpage
for the B&N Competing Classics (Compl. 99 27--31).

The Production Agreement contemplates how the parties might proceed if B&N were to

manufacture B&N Classics without FCM’s involvement. Section 8(f) provides, in relevant part:
**3 If B&N manufactures at its expense, or if FCM manufactures at the request of B&N, any
product using the B&N Classics or substantially any part thereof . . . then B&N shall pay
FCM a royalty and/or other payments, upon which B&N and FCM shall mutually agree in
writing. Before B&N may undertake or cause the manufacture of any product pursuant to this
Section 8(f), B&N and FCM, as a precondition, must first mutually agree in writing on the
amount of the royalty and/or other payments that B&N shall pay FCM therefor.

*2 (Production Agreement § 8(f)).

Section 8(h) of the Production Agreement provides that “B&N’s obligation to pay FCM
royalties ... under Section 8(f) shall survive the termination of this Agreement for any reason or
cause whatsoever and shall exist as long as proceeds from such products are caused by or paid to
B&N or to another on its account or behalf.” (Production Agreement 8(h)).

Finally, Section 11 of the agreement contains provisions regarding termination, including the
terms under which B&N can terminate the Production Agreement, and royalty payments B&N
must pay FCM if that occurs. Section 11 provides, in relevant part, as follows:
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(a) If FCM consistently and materially fails to deliver titles hereunder (i) on a timely basis
and/or (ii) which meet the Quality Standards set forth in Section 2(b) above, B&N shall have
the right to provide FCM written notice detailing such deficiency. . . . In the case of such
termination, B&N shall pay FCM a royalty as set forth in Section 11(c) below....

(c) In the event B&N elects to terminate this Agreement pursuant to Section 11(a) above,
B&N shall pay to FCM, subject to the exception below for sales under a B&N Promotion, a
royalty equal to ten percent (10%) of the “List Price” for each B&N Classic title or
conversion thereof printed or reprinted.. . . The royalty obligation under this Section 11(c)
shall survive the termination of this Agreement for any reason or cause whatsoever and shall
exist as long as proceeds from sales of printings or reprintings of any B&N Classics edition
produced or previously developed by FCM under the First or Second Agreement or
conversion thereof result from or are paid to B&N or to another on its account or behalf. . .
.B&N’s obligation to pay such royalty shall arise solely from B&N’s printing or reprinting or
causing such printing or reprinting of any B&N Classics edition produced or previously
developed by FCM under the First or Second Agreement or conversion thereof, whether in
whole or in part, and with or without ancillary materials, and shall arise as long as B&N prints
or reprints or causes the printing or reprinting of such edition or conversion.

**4 (Production Agreement §§ 11(a), (c)).

FCM alleges three main breaches that give rise to eight causes of action. First, it alleges that
B&N breached its fiduciary duty to FCM by ceasing and redirecting B&N Classics
manufacturing to another producer. Second, and in the alternative, it alleges that B&N breached
the Production Agreement by failing to perform its contractually obligation duties and not
paying royalties to FCM. Finally, it alleges that B&N wrongly used customer reviews of B&N
Classics to advertise competing editions of the same title.

II. Procedural Background

Plaintiff filed the Complaint on March 3, 2023. The Complaint contains eight causes of action:
(1) breach of fiduciary duty, (2) breach of contract, (3) unjust enrichment, (4) breach of implied
covenant of good faith and fair dealing, (5) violation of N.Y. Gen. Bus. Law Section § 349, (6)
violation of N.Y. Gen. Bus. Law Section § 350, (7) accounting, and (8) declaratory judgment.
(Compl. 9 42--96). Defendant now moves to dismiss the Complaint (NYSCEF 10). Oral
argument was heard on October 25, 2023.



Fine Creative Media, Inc. v. Barnes & Noble, Inc., 2024 WL 22717 (2024)

DISCUSSION

*3 On a motion to dismiss pursuant to CPLR 3211(a)(7) for failure to state a claim, the court is
to “accept the facts as alleged in the complaint as true, accord plaintiffs the benefit of every
possible favorable inference, and determine only whether the facts as alleged fit within any
cognizable legal theory” (Leon v Martinez, 84 NY2d 83, 87 [1994]). “A motion to dismiss
pursuant to CPLR 3211(a)(1) should be granted only where the documentary evidence that
forms the basis of the defense utterly refutes the plaintiff’s factual allegations, and conclusively
**5 disposes of the plaintiff’s claims as a matter of law” (Nero v Fiore, 165 AD3d 823, 826 [2d
Dept 2018]).

Further, a motion to dismiss under CPLR 3211(a)(7) on the ground that the pleadings fail to
state a cause of action may be granted where a plaintiff has not stated a claim cognizable at law
or to dispose of an action in which the plaintiff identified a cognizable cause of action but failed
to assert a material allegation necessary to support the cause of action (Sud v Sud, 211 AD2d
423,424 [2d Dept 1995)).

I. Breach of Fiduciary Duty and Accounting Claims

Defendant’s motion to dismiss the first and seventh causes of action is granted because Plaintiff
has failed to allege facts sufficient to establish that B&N owed a fiduciary duty to FMC.
Plaintiff’s argument that it was owed a fiduciary duty--which is not usually the case in an arms’
length commercial transaction (Natl. Auditing Services & Consulting, LLC v 511 Prop., LLC,
211 AD3d 609, 610 [1st Dept 2022]) --is premised on the theory that the Production Agreement
evidences a joint venture between the parties (Compl. § 3).

A joint venture requires acts manifesting the intent of the parties to be associated as joint
venturers, mutual contribution to the joint undertaking through a combination of property,
financial resources, effort, skill or knowledge, a measure of joint proprietorship and control over
the enterprise, and a provision for the sharing of profits and losses (Slabakis v Schik, 164 AD3d
454, 455 [1st Dept 2018] [citation omitted]). The parties need not use the term “joint venture”
for a joint venture to be implied (Zeising v Kelly, 152 F Supp 2d 335, 348 [SDNY 2001] [“[T]he
actual term “joint venture” need not be employed by the parties, and such intent to enter into a
joint venture may be either express or implied”] [applying New York law]).

**6 In this case, the Production Agreement contemplates mutual contribution of financial
resources, specialized knowledge, and joint decision making on some aspects of production of
the B&N Classics titles, including which titles would be published. However, Plaintiff has failed
to adequately plead that the Production Agreement contains a provision for the sharing of profits
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and losses. “[A]n indispensable essential of a . . . joint venture, both under common law and
statutory law, is a mutual promise or undertaking of the parties to share in the profits of the
business and submit to the burden of making good the losses.” (Steinbeck v Gerosa, 4 NY2d
302, 317 [1958]). Although “[a] joint venture does not require an equal sharing of profits or
losses” (Dundes v Fuersich, 6 Misc 3d 882, 885 [Sup Ct, NY County 2004]), the obligation to
share in some respect must be part of the arrangement.

Under the Agreement, Plaintiff receives two forms of payment for the “B&N Classics” books.
First, B&N provided Plaintiff with a substantial advance to assist with the initial production
costs, which was repaid by Plaintiff at the time of the books’ delivery to B&N. Critically, there
was no obligation for Plaintiff to return any of the advance if the B&N Classics business proved
to be unsuccessful (Production Agreement § 7(d)). Thus, B&N alone bore the risk that it would
not recover its advance payments. Second, B&N pays Plaintiff a purchase price upon the
delivery of the books to B&N, and the books are non-returnable (id. § 6). Thus, if the books do
not sell, only B&N bears the risk of loss.

*4 Plaintiff’s argument that the parties contemplated no losses is contradicted by Plaintiff’s
allegations that this was a highly competitive market. Furthermore, Plaintiff alleges that “if the
[B&N Classics] line turned out to be unsuccessful, FCM assumed the risk that it would lose the
value of its services and expenses incurred in developing and producing the B&N Classics.”
(Compl. q15). But this would be true of any agreement between a buyer and seller of goods. By
**7 contrast, in Dundes, which was found to involve a joint venture, the “arrangement
contemplated that Dundes and [defendants] would take the risk that they would receive nothing
for services performed by each of them, and the expenses both would incur, if sufficient
revenues did not materialize” (6 Misc. 3d at 883 [emphasis added]).

The Complaint in this case does not allege anything similar and is instead a straightforward
contractual arrangement. In the absence of allegations showing the substance of a true joint
venture, or some other basis for imposing fiduciary duties upon otherwise independent
commercial entities, FCM’s claim for breach of fiduciary duty and the related claim for an
accounting must be dismissed.

I1. Breach of Contract

Defendant’s motion to dismiss the second cause of action for breach of contract is granted in
part and denied in part. Plaintiff alleges that B&N breached Sections 8 and/or 11 of the
Agreement by failing to pay Plaintiff a royalty on all sales of the B&N Competing Classics
(Compl. 99 19, 38--39). To adequately allege a breach of contract claim, B&N must plead the
existence of a valid contract, plaintiff’s performance of its obligations, defendant’s breach, and
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damages resulting from that breach. (Morris v 702 E. Fifth St. HDFC, 46 AD3d 478, 479 [1st
Dept 2007]).

Contrary to Defendant’s argument, the Complaint does not assert that B&N “must use FCM in
perpetuity.” Rather, the Complaint alleges that Sections 8(f) and 11(c) impose clear obligations,
including the payment of royalties, in certain defined situations (Compl. 9] 20).

a. Breach of Contract Pursuant to Section 8(f)

Defendant’s motion to dismiss the breach of contract cause of action is denied with regard to
Section 8 of the Production Agreement. Section 8(f) provides that, should B&N **8 proceed
without FCM in connection with manufacturing “any product using the B&N Classics or
substantially any part thereof,” B&N must first (as a “precondition”) agree to a royalty that
B&N must pay FCM for each such sale (Production Agreement § 8(f)). B&N is correct that the
Agreement does not place any limits on B&N’s publication of public domain titles. However,
that is not the relevant question.

The question is whether B&N, by publishing the B&N Competing Classics, is using the B&N
Classics or substantially any part thereof. According to FCM, B&N breached Section §(f) by
manufacturing products that use a substantial part of the B&N Classics--namely, the 208
contractually-agreed-upon works themselves (Compl. 9 25, 39). Thus, under FCM’s theory,
Section 8(f) does not limit this contractual obligation to the use of the ancillary materials, or the
reprinting of the specific “branded edition” published by FCM. Rather, B&N could not publish
other versions of the 208 selected titles without paying FCM royalties. To be sure, it may
ultimately be difficult for FCM to establish that the parties’ agreement--which does not use
terms such as “exclusive”--broadly locked B&N into working only with FCM on a broad
catalogue of public domain titles, at pain of paying royalties on products in which FCM played
no role. However, the language of the agreement does not utterly refute FCM’s claims so as to
warrant summary dismissal at this stage.

b. Breach of Contract Pursuant to Section 11

*5 Defendant’s motion to dismiss the breach of contract cause of action pursuant to Section 11
of the Production Agreement is granted. Plaintiff alleges that Section 11(c) provides that should
B&N terminate the Agreement, B&N must pay a 10 percent royalty in connection with the sale
of any “B&N Classic title” whether “in whole or in part, and with or without ancillary **9
materials.” Here, Defendant’s argument that Section 11(c) is inapplicable because “B&N has not
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terminated the [] Agreement for cause under Section 11(a)” is persuasive.

Section 11(c) applies only “[i]n the event B&N elects to terminate this Agreement pursuant to
Section 11(a) above ... .” Section 11(a) contemplates B&N’s right to terminate “[i]f FCM
consistently and materially fails to deliver titles.” (NYSCEF 8 § 8(f)).

Here, there is no dispute that B&N never gave FCM any notice of termination detailing any
deficiency. It simply stopped making new orders. The contract does not mandate the B&N make
new orders. Although FCM notes that Section 11(c) provides that the “royalty obligation under
this Section 11(c) shall survive the termination of this Agreement for any reason or cause
whatsoever,” that is not the relevant question. In order for there to be a royalty obligation under
11(c) there must first be an 11(a) termination for cause.' In this case, there was not. Accordingly,
this prong of Plaintiff’s breach of contract claim is dismissed pursuant to CPLR 3211(a)(1).

I1I. Violation of GOL §§ 349 and 350

Defendant’s motion to dismiss the fifth and sixth causes of action is granted. To plead a claim
under N.Y. Gen. Bus. Law Sections 349 and 350, FCM must allege that B&N engaged in “(1)
consumer-oriented conduct that is (2) materially misleading and that (3) plaintiff suffered injury
as a result of the allegedly deceptive act or practice.” (Koch v Acker, Merrall & Condit Co., 18
NY3d 940, 941 [2012]; see also Lucker v Bayside Cemetery, 114 AD3d 162, 174 [1st Dept
2013]).

**10 The complaint alleges that B&N’s placement of positive reviews for the B&N Classics on
product pages for the B&N Competing Classics is likely to deceive reasonable consumers into
thinking that such positive reviews are applicable to the B&N Competing Classics and/or that
there is an affiliation between the B&N Classics and the B&N Competing Classics (Compl. ¢
34-35).

Even assuming this practice might in some circumstances mislead a purchaser of a B&N
Competing Classic, any diversion of sales from B&N Classics to B&N Competing Classics does
not cause injury to FCM. Under the parties’ agreement, FCM has already been paid by B&N for
the B&N Classics that are available for sale. Additional sales of B&N Classics would not inure
to FCM’s benefit unless and until they triggered B&N to order more books under the parties’
agreement, which is speculative at best and not pleaded.
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IV. Unjust Enrichment and Breach of the Implied Covenant of Good Faith and Fair
Dealing

Defendant’s motion to dismiss Plaintiff’s causes of action for unjust enrichment and breach of
the implied covenant of good faith and fair dealing is granted.

There is no dispute that the Production Agreement is a valid and binding agreement that governs
the rights and obligations of the parties. In those circumstances, there is no viable quasi-contract
claim for unjust enrichment (MG West 100 LLC v. St. Michael’s Protestant Episcopal Church,
127 AD3d 624, 626 [1st Dept 2015] [dismissing unjust enrichment claim and stating that “a
valid and enforceable written agreement governing the parties[sic] dispute,[] precludes recovery
in quasi contract for events arising out of the same subject matter”]).

*6 Similarly, FCM’s purported claim for breach of the implied covenant of good faith and fair
dealing is duplicative of its claim for breach of contract. It is based on the same allegations **11
and seeks the same relief. Moreover, “the covenant of good faith and fair dealing cannot be used
to add a new term to a contract” (D & L Holdings, LLC v RCG Goldman Co., LLC, 287 AD2d
65, 73 [1st Dept 2001]). Here, either B&N owes FCM royalties or other damages for breaching
the agreement, or it does not. Accordingly, this claim is dismissed.

V. Declaratory Judgment

Finally, Defendant’s motion to dismiss the eighth cause of action is denied. B&N makes no
specific arguments regarding declaratory judgment, and FCM’s declaratory judgment claim
seeks to define the scope of B&N’s obligations going forward. It is thus not impermissibly
duplicative of the breach of contract claims (see Chiykowski v Goldner, 2020 WL 2834225, at
*4 [SDNY 2020] [finding breach of contract and declaratory judgment not duplicative]).

Accordingly, it is

ORDERED that Defendant’s motion to dismiss the Complaint is GRANTED as to counts one,
three, four, five, six, and seven; GRANTED IN PART AND DENIED IN PART as to count
two; and DENIED as to count eight; it is further

ORDERED that Defendant file an Answer within twenty-one (21) days of the date of this
Order; and it 1s further

ORDERED that the parties appear for a preliminary conference on February 13, 2024, at 10:00
a.m., with the parties circulating dial-in information to chambers at SFC-Part3@nycourts.gov in
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advance of the conference.?

*%12 This constitutes the Decision and Order of the Court.
1/2/2024

DATE

<<signature>>

JOEL M. COHEN, J.S.C.

Footnotes

1 Plaintiff argues that this interpretation supports the “absurd result” that FCM would be better off having breached the contract than
not breaching. (NYSCEF 15, p. 16). That logic doesn’t follow because FCM’s royalty payments under a failure to perform would
be only 10 percent, far below the value of their performance. (Production Agreement § 11(c)).

2 If the parties agree on a proposed preliminary conference order in advance of the conference date (consistent with the guidelines in
the Part 3 model preliminary conference order, available online at
https://www.nycourts.gov/LegacyPDFS/courts/comdiv/NY/PDFs/Part3-Preliminary-Conference-Order.pdf), they may file the
proposed order and email a courtesy copy to chambers with a request to so-order in lieu of holding the conference.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government
Works.
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Margaret A. R. Foley, as Executrix of
Dermot G. Foley, Deceased,
Respondent,

V.

Leo Kaplan et al., Appellants

Supreme Court, Appellate Division, First
Department, New York
40352, 40353
June 7, 1990
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HEADNOTE

PARTNERSHIP
ACCOUNTING

Disclosure

(1) Complaint seeks dissolution of defendant
partnership and accounting of decedent’s
partnership interest; since defendants admit
decedent was partner at time of his death,
complaint is factually and legally sufficient;
discovery will involve defendant law firm’s
financial statements, tax returns and
contingency fee arrangements; in light of
parties’ conduct to date, confidentiality
restrictions upon products of discovery are
appropriate; as plaintiff is entitled to broad

discovery, there is no basis to strike
defendants’ document demands concerning
decedent’s partnership share, compensation
agreements or fee arrangements.

Order, Supreme Court, New York County
(Shirley Fingerhood, J.), entered on or about
September 27, 1989, which denied
defendants CPLR 3211 (a) (5); (c) motion
to dismiss the complaint, unanimously
affirmed, without costs.

Order of said court and Justice, entered on
or about January 8, 1990, which denied
defendants’ motion for a protective order
seeking to impose confidentiality restrictions
upon discovery and to strike certain
interrogatories of plaintiff, andgranted*156
in part plaintiff’s cross motion for a
protective order as against defendants’
notice to  produce documents, 1is
unanimously modified, on the law, the facts,
and in the exercise of discretion, to the
extent of granting defendants’ motion for a
protective order as proposed in the record on
appeal on pages 176-178, with the following
addition to paragraph 4 thereof as to those to
whom confidential information can be
disclosed and those who can use such
information: “f. experts retained by the
parties for purposes of this litigation”, all
subject to the continuing control and order
of the court, and denying plaintiff’s cross
motion for a protective order as to items
numbers 2 and 3 of defendants’ notice to
produce documents dated October 13, 1989,
and the order is otherwise affirmed, without
costs.
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The single cause of action in the complaint
seeks, inter alia, dissolution of defendant
partnership and an accounting of the
decedent’s partnership interest. Since
defendants admit that the decedent was a
partner at the time of his death, the
complaint is factually and legally sufficient
(Partnership Law § 62; Dreier v Linden, 70
AD2d 820). The discovery in this action will
involve defendant law firm’s financial
statements, tax returns and contingency fee
arrangements. In light of the parties’
conduct to date, we believe confidentiality
restrictions upon the products of discovery
in this action, in the above form, are
appropriate. As plaintiff is entitled to broad
discovery, we see no basis to strike
defendants’ document demands concerning

the decedent’s partnership share,
compensation agreements or fee
arrangements.  We  have  examined
defendants’ other contentions and find them
to be without merit.

Concur -- Ross, J. P., Asch, Kassal, Wallach
and Rubin, JJ.

Copr. (C) 2024, Secretary of State, State of
New York
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**1 Grand Pacific Finance Corp.,
Plaintiff/Counterclaim
Defendant-Appellant
v
97-111 Hale, LLC, et al.,
Defendants/Counterclaim
Plaintiffs/Cross Claim
Plaintiffs-Respondents, et al.,
Defendants. Eli Bobker et al.,
Additional Counterclaim
Plaintiffs/Additional Cross Claim
Plaintiffs-Respondents; Global One
Corp. et al., Additional Cross Claim
Defendants-Appellants, et al.,
Additional Cross Claim Defendants.

Supreme Court, Appellate Division,
Second Department, New York
December 10, 2014

CITE TITLE AS: Grand Pac. Fin.
Corp. v 97-111 Hale, LLC

HEADNOTES

Mortgages
Foreclosure

Denial of Mortgagee’s Motion for Summary

Judgment in Light of Allegations of
Mortgagee’s Bad Faith Preventing Payment
of Note

Torts
Breach of Fiduciary Duty

Cause of Action Inapplicable Where Parties
*765 Formed Limited Liability Company
Not Joint Venture or Partnership—FElements
of Trust Lacking

Fraud
Reliance

Lack of Reliance on Oral
Representations—Full Disclosure of Parties’
Relationships—Mortgage Foreclosure

Herrick, Feinstein, LLP, New York, N.Y.
(Scott T. Toss of counsel), for
plaintiff/counterclaim defendant-appellant.
Linda L. Foster, Fresh Meadows, N.Y., and
Peter W. Schroth, Fresh Meadows, N.Y ., for
additional cross claim defendant-appellant
United Asian Funds, LLC (one brief filed).
Sadis & Goldberg LLP, New York, N.Y.
(Jennifer Rossan and Douglas R. Hirsch of
counsel), for additional cross claim
defendant-appellant Belton Lee.

Schwartz, Lichtenberg LLP, New York,
N.Y. (Barry E. Lichtenberg of counsel), for
additional crossclaim defendants-appellants
Global One Corp., 366 Madison, Inc., and
Michael Lin.

Marc M. Coupey, New York, N.Y., for
defendants/counterclaim plaintiffs/cross
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claim plaintiffs-respondents and additional
counterclaim plaintiffs/additional
cross-claim plaintiffs-respondents.

In an action to foreclose a mortgage, the
plaintiff/counterclaim defendant appeals
from so much of an order of the Supreme
Court, Westchester County (Smith, J.), dated
March 28, 2013, as denied those branches of
its motion which were for summary
judgment on the complaint, striking the
fourth, seventh, eighth, and ninth affirmative
defenses set forth in the amended answer of
the defendants/counterclaim plaintiffs/cross
claim plaintiffs, 97-111 Hale, LLC, 100-114
Hale, LLC, and Joe Bokber, and dismissing
the first, second, and fifth counterclaims of
the defendants/counterclaim plaintiffs/cross
claim plaintiffs and the additional
counterclaim  plaintiffs/additional  cross
claim plaintiffs, Eli Bobker, Ben Bobker,
and Hale Club, LLC, the additional cross
claim defendant United Asian Funds, LLC,
separately appeals from so much of the same
order as denied that branch of its separate
motion which was for summary judgment
dismissing the first cross claim of the
defendants/counterclaim plaintiffs/cross
claim plaintiffs and the additional **2
counterclaim  plaintiffs/additional ~ cross
claim plaintiffs insofar as asserted against it,
and the additional cross claim defendant
Belton Lee separately appeals, and the
additional cross claim defendants Global
One Corp., 366 Madison, Inc., and Michael
Lin separately appeal, from so much of the
same order as denied those branches of their
separate motions which were for summary
judgment dismissing the first and second
cross claims of the defendants/counterclaim
plaintiffs/cross claim plaintiffs and the
additional counterclaim plaintiffs/additional

cross claim plaintiffs insofar as asserted
against them.

Ordered that the order is modified, on the
law, (1) by deleting the provisions thereof
denying  those  branches  of  the
plaintiff/counterclaim defendant’s motion
which were for summary judgment striking
the fourth, seventh, eighth, and ninth
affirmative defenses set forth in the
amended answer of the
defendants/counterclaim plaintiffs/cross
claim plaintiffs, 97-111 Hale, LLC, 100-114
Hale, LLC, and Joe Bokber, and dismissing
the first and second counterclaims of the
defendants/counterclaim plaintiffs/cross
claim plaintiffs and the additional
counterclaim  plaintiffs/additional  cross
claim plaintiffs Eli Bobker, Ben Bobker, and
Hale Club, LLC, and substituting therefor
provisions granting those branches of the
motion, (2) by deleting the provision thereof
denying that branch of the motion of the
additional cross claim defendant United
Asian Funds, LLC, which was for summary
judgment dismissing the first cross claim of
*766 the defendants/counterclaim
plaintiffs/cross claim plaintiffs and the
additional counterclaim plaintiffs/additional
cross claim plaintiffs insofar as asserted
against it, and substituting therefor a
provision granting that branch of the motion,
and (3) by deleting the provisions thereof
denying those branches of the separate
motions of the additional cross claim
defendant Belton Lee and the additional
cross claim defendants Global One Corp.,
366 Madison, Inc., and Michael Lin which
were for summary judgment dismissing the
first and second cross claims of the
defendants/counterclaim plaintiffs/cross
claim plaintiffs and the additional
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counterclaim  plaintiffs/additional  cross
claim plaintiffs insofar as asserted against
them, and substituting therefor provisions
granting those branches of the motions; as
so modified, the order is affirmed insofar as
appealed from, with one bill of costs payable
by the defendants/counterclaim
plaintiffs/cross claim plaintiffs and the
additional counterclaim plaintiffs/additional
cross claim plaintiffs to the additional cross
claim defendant United Asian Funds, LLC,
the additional cross claim defendant Belton
Lee, and the additional cross claim
defendants Global One Corp., 366 Madison,
Inc., and Michael Lin, appearing separately
and filing separate briefs.

The Supreme Court properly denied that
branch of the motion of the
plaintiff/counterclaim  defendant, Grand
Pacific Finance Corp. (hereinafter Grand
Pacific), which was for summary judgment
on the complaint to foreclose a mortgage.
Grand Pacific met its initial burden of
establishing its prima facie entitlement to a
judgment of foreclosure by producing the
mortgage, the note, and evidence of default
(see Emigrant Mtge. Co., Inc. v Beckerman,
105 AD3d 895, 895 [2013]; Solomon v
Burden, 104 AD3d 839, 839 [2013]; Aurora
Loan Servs., LLC v Thomas, 53 AD3d 561,
561 [2008]). In opposition, however, the
defendants/counterclaim plaintiffs/cross
claim plaintiffs, 97-111 Hale, LLC, 100-114
Hale, LLC, and Joe Bobker (hereinafter
collectively the Hale defendants), and the
additional counterclaim plaintiffs/additional
cross claim plaintiffs, Eli Bobker, Ben
Bobker, and Hale Club, LLC (hereinafter
collectively with the Hale defendants, the
Bobker respondents), raised a triable issue
of fact as to whether Grand Pacific acted in

bad faith and engaged in oppressive and
unconscionable conduct in, among other
things, allegedly preventing the Bobker
respondents from paying off the loan
secured by the subject mortgage unless they
also paid off certain loans made by the
additional cross claim defendants Global
One Corp. (hereinafter Global One) and 366
Madison, Inc. (hereinafter 366 Madison),
and by interfering with the Bobker
respondents’ attempts to obtain funds from,
or sell the subject properties to, other
investors (see *767 Nassau Trust Co. v
Montrose Concrete Prods. Corp., 56 NY2d
175, 183 [1982]; City of New York v Kraus,
110 AD3d 755, 756-757 [2013]; European
Am. Bank v Harper, 163 AD2d 458, 461
[1990]).

The Supreme Court should have granted that
branch of the motion of Grand Pacific which
was for summary judgment dismissing the
Bobker respondents’ second counterclaim,
which alleged breach of a fiduciary duty
arising from a joint venture or partnership,
and those branches of the separate motions
of the additional cross claim defendant
Belton Lee and the additional cross claim
defendants Global One, 366 Madison, and
Michael Lin which were for summary
judgment **3 dismissing, insofar as asserted
against each of them, the Bobker
respondents’ second cross claim, which also
alleged breach of a fiduciary duty arising
from a joint venture or partnership.
Similarly, that branch of Grand Pacific’s
motion which was for summary judgment
striking so much of the Hale defendants’
eighth affirmative defense as alleged breach
of fiduciary duty should have been granted.
“Generally, where parties have entered into
a contract, courts look to that agreement ‘to
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discover . . . the nexus of [the parties’]
relationship and the particular contractual
expression  establishing the  parties’
interdependency.’ ‘If the parties . . . do not
create their own relationship of higher trust,
courts should not ordinarily transport them
to the higher realm of relationship and
fashion the stricter duty for them’ ” (EBC I,
Inc. v Goldman, Sachs & Co., 5 NY3d 11,
19-20 [2005] [citation omitted], quoting
Northeast Gen. Corp. v Wellington Adv., 82
NY2d 158, 160, 162 [1993]; see Oddo Asset
Mgt. v Barclays Bank PLC, 19 NY3d 584,
593 [2012]; First Keystone Consultants, Inc.
v DDR Constr. Servs., 74 AD3d 1135, 1136
[2010]). Here, the written operating
agreements submitted in support of the
motions demonstrated an intent to form a
limited liability company, not a partnership
or joint venture that would have given rise to
a fiduciary relationship. Moreover, the
members of the limited liability company
did not share control of the subject
development project or responsibility for the
losses, which are elements of both a joint
venture and a partnership (see Matter of
Steinbeck v Gerosa, 4 NY2d 302, 317
[1958]; Massey v Byrne, 112 AD3d 532, 533
[2013]; Kaufman v Torkan, 51 AD3d 977,
979 [2008]; Rocchio v Biondi, 40 AD3d
615, 616-617 [2007]; Accent Assoc. v
Wheatley Constr. Corp., 268 AD2d 494
[2000]). In opposition to the movants’ prima
facie showing, the Bobker respondents, who
relied on the same operating agreements,
failed to raise a triable issue of fact.

Further, Grand Pacific, Global One, 366
Madison, Lin, Lee, and the additional cross
claim defendant United Asian Funds, *768
LLC (hereinafter United Asian),
demonstrated their prima facie entitlement

to judgment as a matter of law dismissing
the Bobker respondents’ fraud claims. The
evidence submitted in support of the
motions established, prima facie, that the
Bobker respondents could not have
reasonably relied on alleged oral
representations concerning the mortgage, the
associated note, and the operating
agreements (see Bontempts v Aude Constr.
Corp., 98 AD3d 1071, 1073 [2012]; Group
88, Inc. v AGA Capital NY, Inc., 59 AD3d
493, 494 [2009]; Stone v Schulz, 231 AD2d
707, 708 [1996]). Additionally, “the loss of
an alternative contractual bargain . . . cannot
serve as a basis for fraud or
misrepresentation damages” (Lama Holding
Co. v Smith Barney, 88 NY2d 413, 422
[1996]; see Route 217, LLC v Greer, 119
AD3d 1018 [2014]). The submissions in
support of the motions also demonstrated
that, contrary to the Bobker respondents’
allegation, Grand Pacific did not fail to
disclose its relationship with Global One and
366 Madison. Since the Bobker respondents
did not raise a triable issue of fact in
opposition to the movants’ prima facie
showing, the Supreme Court should have
granted those branches of Grand Pacific’s
motion which were for summary judgment
dismissing the Bobker respondents’ first
counterclaim, which was to recover damages
for fraud, and striking the Hale defendants’
ninth affirmative defense and so much of the
eighth affirmative defense as alleged fraud,
as well as those branches of the separate
motion of Global One, 366 Madison, Lin,
Lee, and United Asian which were for
summary judgment dismissing, insofar as
asserted against them, the Bobker
respondents’ first cross claim, which was to
recover damages for fraud.
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The Supreme Court also should have
granted those branches of Grand Pacific’s
motion which were for summary judgment
striking the Hale defendants’ fourth and
seventh affirmative defenses, and so much
of the eighth affirmative defense as alleged
breach of contract. In opposition to Grand
Pacific’s prima facie showing of entitlement
to judgment as a matter of law striking those
affirmative defenses, the Hale defendants
did not substantiate those conclusory
affirmative defenses with factual allegations
(see CPLR 3013; Katz v Miller, 120 AD3d
768 [2014]), and, thus, failed to raise a

triable issue of fact.

The parties’ remaining contentions either
need not be reached in light of our
determination, or are without merit. Rivera,
J.P., Skelos, Dickerson and Barros, JJ.,
concur.

Copr. (C) 2024, Secretary of State, State of
New York
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*%*1 JLG Architectural Products, LLC,
Respondent
v
WDF, Inc., Defendant/Third-Party
Plaintiff-Appellant, et al., Defendants,
et al., Third-Party Defendant.

Supreme Court, Appellate Division,
Second Department, New York

101477/07, 2010-09835
August 23, 2011

CITE TITLE AS: JLG Architectural
Prods., LLC v WDF, Inc.

HEADNOTE

Partnership
Existence of Relation

Partnership by Estoppel—Joint and Several
Liability

Thomas A. Toscano, P.C., Mineola, N.Y.
(Anthony Contardo of counsel), for
defendant/third-party plaintiff-appellant.
Camardo Law Firm, P.C., Auburn, N.Y.
(Kevin M. Cox of counsel), for respondent.

In an action, inter alia, to recover damages
for breach of contract and unjust

enrichment, the  defendant/third-party
plaintiff, WDF, Inc., appeals, as limited by
its brief, from so much of an order of the
Supreme  Court, Richmond  County
(McGrail, Ct. Atty. Ref.), dated March 31,
2010, as denied its motion for summary
judgment on its counterclaim/third-party
cause of action for a judgment declaring that
the plaintiff and the third-party defendant
are jointly and severally liable as partners by
estoppel for any liability found against either

party.

Ordered that the order is reversed insofar as
appealed from, on the law, with costs, the
motion of the defendant/third-party plaintiff
for summary  judgment on its
counterclaim/third-party cause of action for
a judgment declaring that the plaintiff and
the third-party defendant are jointly and
severally liable as partners by estoppel for
any liability found against either party is
granted, and the matter is remitted to the
Supreme Court, Richmond County, for the
entry of an interlocutory judgment declaring
that the plaintiff and the third-party
defendant are jointly and severally liable as
partners by estoppel for any liability found
against either party.

The defendant/third-party plaintiff, WDF,
Inc. (hereinafter WDF), is a general
construction contractor that entered into
contracts with the New York City School
Construction Authority to renovate schools
in New York City. In 2005 WDF entered
into subcontracts with the plaintiff, a
supplier of windows, to provide windows
for two of the renovation projects. The
subcontracts provided that the third-party
defendant, East Coast Window Installers,
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Inc. (hereinafter East Coast), would be the
window installer with respect to those
projects. The plaintiff commenced this
action against, among others, WDF, alleging
that it had substantially performed its
obligations under the subcontracts and that
WDF had failed to pay in full for the
windows that the plaintiff supplied. In its
answer and third-party complaint against
East Coast, which has defaulted in the
action, WDF, among other things, alleged
that certain windows *682 supplied by the
plaintiff had collapsed as a result of poor
workmanship by East Coast.

The Supreme Court should have granted
WDF’s motion for summary judgment on its
counterclaim/third-party cause of action for
a judgment declaring that the plaintiff and
the third-party defendant are jointly and
severally liable as partners by estoppel for
any liability found against **2 either party.
The subcontracts, which were submitted by
WDF with its motion, provide that the
plaintiff “acknowledges that it proposed the
Work in partnership with East Coast . . . and
induced [WDF] to rely upon both [the
plaintiff] and East Coast . . . through this
joint presentation for performance of the
work covered by” the subcontracts.
Moreover, the subcontracts provide that
“together [the plaintiff] and East Coast . . .
would perform and complete the work™ as
set forth in “Specifications and Drawings.”
The subcontracts further state that the
plaintiff “invites [WDF] to rely upon the
relationship it has with East Coast . . . and
the representations made in its proposal to
perform the Work.” The plaintiff agreed in
the subcontracts “to provide confirmation
that installation” of the windows was “in
compliance with Contract Documents and

approved Shop Drawings . . . prior to the
issuance of payment to” East Coast.
Furthermore, the subcontracts provided that,
“[r]elying upon these and other comparable
representations and inducement,” WDF
“agrees to the terms and conditions set
forth” in the subcontracts. The explicit
language in the subcontracts established that
the plaintiff, by written words, represented
that it was, and held itself out to be, a
partner with East Coast. Thus, WDF made a
prima facie showing that the plaintiff is
estopped from denying the existence of a
partnership to defeat WDF’s claims (see
Partnership Law § 27 [1]; Royal Bank &
Trust Co. v Weintraub, Gold & Alper, 68
NY2d 124, 129 [1986]; Fleet Bank NH v
Royall, 218 AD2d 727 [1995]; Ranieri v
Leavy, 180 AD2d 723, 725 [1992]; Mulvey v
Hamilton, 57 AD2d 995, 996 [1977)).
Moreover, under the circumstances of this
case, WDF established, as a matter of law,
that it relied on the plaintiff’s
representations to its detriment (see Milano
by Milano v Freed, 64 F3d 91, 98 [1995];
Hartford Acc. & Indem. Co. v Oles, 152
Misc 876, 878 [1934]; c¢f- Community
Capital Bank v Fischer & Yanowitz, 47
AD3d 667, 668-669 [2008]). In opposition,
the plaintiff failed to raise a triable issue of
fact.

Since the counterclaim/third-party cause of
action sought declaratory relief, we remit the
matter to the Supreme Court, Richmond
County, for the entry of an interlocutory
judgment declaring that the plaintiff and the
third-party defendant are *683 jointly and
severally liable as partners by estoppel for
any liability found against either party (see
Lanza v Wagner, 11 NY2d 317, 334 [1962],
appeal dismissed 371 US 74 [1962], cert
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denied 371 US 901 [1962]; Garone v Copr. (C) 2024, Secretary of State, State of
Morabito, 82 AD3d 833 [2011]). Skelos, New York
J.P., Balkin, Leventhal and Lott, JJ., concur.
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184 A.D.2d 1036, 584 N.Y.S.2d 698

Peter O. Kyle et al., Respondents,
V.
L. Brenton Ford et al., Appellants.

Supreme Court, Appellate Division,
Fourth Department, New York
461
(June 5, 1992)

CITE TITLE AS: Kyle v Ford

HEADNOTE

PARTNERSHIP
EXISTENCE OF RELATION

(1) In action for dissolution of partnership
and accounting, both parties sought
summary judgment on question whether
business partnership existed; fact parties
held themselves out as partners is not
decisive; undisputed evidence that plaintiff
had sole authority to write checks on
business account, along with conflicting
evidence regarding control over daily
operations on farm, raise questions whether
there was indeed partnership relation;
further, undisputed evidence defendants

never made capital contribution to business
strongly suggests no partnership existed.

Order unanimously modified on the law and
as modified affirmed without costs in
accordance with the following
Memorandum: In this action for dissolution
of a partnership and an accounting, both
parties sought, inter alia, summary
judgment on the question whether a business
partnership existed. Supreme Court erred in
determining, as a matter of law, that a
partnership existed. In deciding whether
*1037 a partnership exists, “the factors to be
considered are the intent of the parties
(express or implied), whether there was joint
control and management of the business,
whether there was a sharing of the profits as
well as a sharing of the losses, and whether
there was a combination of property, skill or
knowledge” (Ramirez v Goldberg, 82 AD2d
850, 852; see also, Matter of Steinbeck v
Gerosa, 4 NY2d 302, 317, appeal dismissed
358 US 39; Boyarsky v Froccaro, 131 AD2d
710, 712). No one factor is determinative; it
is necessary to examine the parties’
relationship as a whole (Martin v Peyton,
246 NY 213, 218; Brodsky v Stadlen, 138
AD2d 662, 663). The fact that the parties
held themselves out as partners is not
decisive; “calling an organization a
partnership does not make it one” (Brodsky
v Stadlen, 138 AD2d 662, 663, supra; see
also, Ramirez v Goldberg, 82 AD2d 850,
supra).

Undisputed evidence that Kyle had sole
authority to write checks on the business
account, along with conflicting evidence


https://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I39ffabe8da0c11d9bf60c1d57ebc853e&transitionType=Document&originationContext=docHeaderFlag&Rank=0&rs=cblt1.0&vr=3.0&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Document/I2a5efad0aa8611ec9fafd6fb1790df1a/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI2a5efad0aa8611ec9fafd6fb1790df1a%26ss%3D1992104905%26ds%3D2055796529%26origDocGuid%3DI39ffabe8da0c11d9bf60c1d57ebc853e&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&ppcid=cabc4b5632b741d09ac463abca532a91&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/NYOKeyNumber/NY00000005494/View.html?docGuid=I39ffabe8da0c11d9bf60c1d57ebc853e&contentType=nyoDigest2and3&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/NYOKeyNumber/NY00000005496/View.html?docGuid=I39ffabe8da0c11d9bf60c1d57ebc853e&contentType=nyoDigest2and3&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=82APPDIV2D850&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_852
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=82APPDIV2D850&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_852
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=605&cite=4NY2D302&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_317&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_317
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=605&cite=4NY2D302&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_317&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_317
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958202471&pubNum=780&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=131APPDIV2D710&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_712
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=131APPDIV2D710&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_712
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=246NY213&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_596_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_596_218
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=246NY213&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_596_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_596_218
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=138APPDIV2D662&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_663
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=138APPDIV2D662&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_663
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=138APPDIV2D662&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_663
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=138APPDIV2D662&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_663
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=82APPDIV2D850&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=82APPDIV2D850&originatingDoc=I39ffabe8da0c11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Kyle v Ford, 184 A.D.2d 1036 (1992)
584 N.Y.S.2d 698

regarding control over the daily operations
on the farm, raise questions whether there
was indeed a partnership relation (see,
Ramirez v Goldberg, supra). Further, the
undisputed evidence that defendants never
made a capital contribution to the business
strongly suggests that no partnership existed
(see, Brodsky v Stadlen, 138 AD2d 662,
663, supra; Azoulay v Cassin, 128 AD2d
660; M.I.F. Sec. Co. v Stamm & Co., 94
AD2d 211, 214, affd 60 NY2d 936).

Those portions of the order granting partial
summary judgment to plaintiffs declaring
that a partnership existed and ordering an
accounting are reversed. Those parts of the
order denying defendants’ cross motion for

summary judgment and permitting further
discovery are affirmed. (Appeal from Order
of Supreme Court, Cayuga County, Corning,
J.--Summary Judgment.)

Present--Green, J. P., Pine, Boehm, Fallon
and Davis, JJ.

Copr. (C) 2024, Secretary of State, State of
New York
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REGINALD B. LANIER, Respondent,
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GEORGE T. BOWDOIN, Individually
and as Liquidator of WINSLOW,
LANIER AND COMPANY, et al.,

Appellants, Impleaded with Others.
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*32 Partnership

Contract --- Accounting --- Rules set forth
in Partnership Law for determining
rights of partners and distribution of
assets applicable only in absence of
agreement on same subject matter ---
Unless forbidden by law parties may
include in partnership agreement any
provision for sharing of profits and losses
and for priorities of distribution on
winding up of partnership affairs ---
Validity of plan for distribution of assets
and participation in profits and losses as
between partners --- Action by special

partner for accounting --- Surviving
solvent member of firm cannot be held
liable for unpaid balance of contribution
of special partner where by terms of
partnership agreement he was liable for
only a percentage of losses and debts
which he had more than paid

1. By the express terms of sections 10, 40,
71, 98 and 112 of the Partnership Law
(Cons. Laws, ch. 39) the rules there laid
down for determining the rights and duties
of partners and for distribution of assets are
applicable only in the absence of an
agreement between the partners on the same
subject matter.

2. In the absence of prohibitory provisions
of the statutes or rules of the common law
relating to partnerships, or considerations of
public policy, the partners of either a general
or limited partnership, as between
themselves, may include in the partnership
articles any agreement they wish concerning
the sharing of profits and losses, priorities of
distribution on winding up of the partnership
affairs and other matters. If complete, as
between the partners, the agreement so made
controls.

3. A clause in a partnership agreement
provided that all losses and debts incurred
by the firm, which was engaged in a general
banking and brokerage business, should be
borne by the general partners in proportion
to their respective interests in the net profits
and that upon termination of the partnership
term or prior dissolution, out of the assets,
the special partner should first receive back
his cash contribution to the capital with any
interest and any of his share of the profits
remaining unpaid, after which the general
partners should receive their contributions to
the copartnership, subject to the deduction
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of losses, if any, in proportion to the capital
contributed by each, any remaining assets to
be distributed among the general partners in
proportion to their participation in the
profits. Such provisions are not barred by
law and furnish a complete and legal scheme
for distribution of assets and participation in
profits and losses as between the partners.

*33 4. In this action, by the special partner,
for an accounting, his claim that he is
entitled to recover the unpaid balance of his
capital contribution from the sole surviving
solvent member of the firm cannot be
upheld where it appears that such member,
who was named as liquidator, converted all
partnership assets into cash, except claims
against the insolvent partners, and, with the
proceeds, to which he added a contribution
of upwards of sixty per cent of the amount
of his capital contribution to the firm, paid
to himself the amount of a special capital
advance which he had made under an
agreement by all parties that it should be
repaid him in preference to any of the
partners, paid the claims of all third party
creditors of the firm, paid the special partner
an amount of interest due him and paid to
him the balance of the cash to be applied on
the capital contributed by him to the firm.
Under the agreement the liability of the
general partners is joint but not joint and
several and there is no provision that a
solvent partner must pay the shares of
insolvent partners in the partnership debt. As
between the partners all of the losses and
debts were payable by the general partners
exclusively, but only in proportion as they
participated in the profits. Concededly, the
solvent partner was a participant in the
profits only to the extent of 27.04 per cent
and for that percentage of the losses and
debts only was he liable. He had, therefore,

paid more than he was required to pay under
the partnership agreement.

Lanier v. Bowdoin, 257 App. Div. 935,
reversed.

APPEALS from a judgment of the Appellate
Division of the Supreme Court in the first
judicial department, entered June 26, 1939,
affirming a judgment in favor of plaintiff
entered upon the decision of a referee.

John W. Davis, Edwin F. Blair, Saul Levy,
Luke W. Finlay and John B. Coleman, Jr.,
for George T. Bowdoin, individually and as
liquidator of Winslow, Lanier and
Company, appellant.

By the express provisions of the partnership
articles each of the general partners is
obligated to bear only his own individual
share of firm losses and no more -- an
obligation which is limited to a specified
portion of firm losses. (Cream of Wheat Co.
v. Crist Co., 222 N. Y. 487; Browne v.
Paterson, 36 App. Div. 167; Home Ins. Co.
v. Continental Ins. Co., 180 N. Y. 389; Pratt
v. Dwelling House Mutual Fire Ins. Co., 7
App. Div. 544.) No obligation of guaranty
can be implied. (Bunting v. Bunting, *34 199
Penn. St. 27; Hawkins v. United States, 96
U. S. 689; Z£tna Nat. Bank v. Fourth Nat.
Bank, 46 N. Y. 82; Klebe v. United States,
263 U. S. 188; Rhinelander v. Farmers’
Loan & Tr. Co., 172 N. Y. 519; Simon v.
Etgen, 213 N. Y. 589.) If the provisions of
the partnership articles relating to the
distribution of firm losses be deemed in any
way ambiguous, the practical construction of
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the articles by the conduct of the parties
refutes any possible construction that
defendant Bowdoin, as the only solvent
general partner, is liable to plaintiff for any
part of his lost capital. (Carthage T. P. Mills
v. Village of Carthage, 200 N. Y. 1;
Insurance Co. v. Dutcher, 95 U. S. 269;
Clausen v. Title Guaranty & Surety Co., 168
App. Div. 569; 222 N. Y. 675; Brooklyn
Public Library v. City of New York, 250 N.
Y. 495.) In the absence of contract a general
partner is not obligated to restore any part of
a limited partner’s lost capital. Sections 40
(1)and 71 (d) of the Partnership Law (Cons.
Laws, ch. 39) do not apply to the relations
between a limited partner and a general
partner. (Rosenberger v. Kuesel, 292 Penn.
St. 184; Whitman v. Porter, 107 Mass. 522;
Stone v. Fenno, 6 Allen, 579; Briggs v.
Barnett, 108 Va. 404; Snyder v. Elkan, 187
Ga. 164; Harris v. Murray, 28 N. Y. 574;
Fifth Ave. Bank v. Colgate, 120 N. Y. 381;
Childs v. Seabury, 35 Hun, 548; 110 N. Y.
627; Baily v. Hornthal, 154 N. Y. 648;
Bunting v. Bunting, 199 Penn. St. 27.)
Chester C. Davis for de Bennville K. Seeley
et al., appellants.

Douglas Campbell and Ralph M. Ketcham
for respondent.

Under existing New York statutes, read in
conjunction with the partnership agreement,
Bowdoin is obligated to contribute to the
losses of the firm in proportion to his share
in the profits, and, as the only solvent
general partner, to make up the shares of the
insolvent partners to an extent sufficient to
repay the special partner’s capital
contribution. (Cons. Laws, ch. 39, §§ 10, 40,
71, 98, 99, 105, 112, 118.) The partnership
agreement is not to the contrary of section
71 (d) of the statute. (Farmers Bank *35 v.
Federal Reserve Bank, 262 U. S. 649;

People ex rel. City of New York v. Nixon,
229 N. Y. 356; Ogden v. Saunders, 12
Wheat. 213; Strauss v. Union Central Life
Ins. Co. 170 N. Y. 349; Commercial Bank v.
Pfeiffer, 22 Hun, 327; Rhinelander v.
Farmers Loan & Trust Co., 172 N. Y. 519;
Whitcomb v. Converse, 119 Mass. 38;
Meriden Nat. Bank v. Gallaudet, 120 N. Y.
298; Oppenheimer v. Clemmons, 18 Fed.
Rep. 886.) Bowdoin’s proportional share of
firm losses is sufficient to repay the special
partner’s capital in full irrespective of
Bowdoin’s obligation to respond for the
shares of the insolvent partners. (Elevator
Co. v. Thomson, 166 Mo. App. 170; Barnes
v. Arnold, 45 App. Div. 314; 169 N. Y. 611;
Lawrence v. Nelson,21 N. Y. 158.)

RIPPEY, J.

For many years prior to 1930, the
partnership firm of Winslow, Lanier &
Company continuously carried on a general
banking and brokerage business in the city
of New York with changes of personnel
from time to time and with membership in
the New York Stock Exchange. On
December 31, 1928, a new partnership
agreement in writing was entered into with
James J. Higginson, de Bennville K. Seeley,
George T. Bowdoin, Donaldson Tucker and
Milton P. Harley as general partners and the
plaintiff Reginald B. Lanier as special
partner. Lanier contributed $550,000 cash to
the capital of the firm, the general partners
contributed varying amounts in cash
aggregating $1,800,000 and Tucker also
contributed his seat on the New York Stock
Exchange. A certificate was thereupon filed
as required by section 91 (1) of the
Partnership Law of the State of New York
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(Cons. Laws, ch. 39). On October 31, 1929,
a new partnership agreement in writing was
executed by the partners, effective as of the
close of business on that date, and Carroll J.
Waddell was admitted to the firm as a
general partner with a capital cash
contribution of $25,000. This latter
agreement contained substantially the same
general provisions as were contained in the
1928 agreement. The accounts of the old
firm were carried forward to the new firm.
The only new cash *36 contribution made to
the capital assets was that made by Waddell.
Changes were made in the percentages of
profits which each member of the firm
(except Lanier) should be entitled to receive,
made necessary by the admission of
Waddell.

Higginson died on February 24, 1930. At the
time of his death he owed the firm more
than his capital contribution. On June 3,
1930, the general partners entered into an
agreement with the executors of Higginson,
with the approval of Lanier, whereby the
remaining general partners and the estate of
Higginson compromised and settled all
matters between them and the capital
contributed by the deceased was transferred
to the surviving general partners. Thereupon
and on the same day, all of the remaining
partners (including Lanier) entered into an
agreement in writing supplemental to the
partnership agreement of 1929 providing,
among other things, for necessary changes
in the capital interests of the general partners
and the percentages of profits which each
was entitled to receive. Necessary amending
certificates were filed when the agreements
of 1929 and of June 3, 1930, were executed.
On October 21, 1930, Bowdoin furnished a
special capital advance which all parties
agreed should be repaid to him in preference

to any distribution of assets to any of the
partners.

The firm continued in business until
December 15, 1930, when it was dissolved
and Bowdoin was named as liquidator. The
assets of the partnership, exclusive of claims
against the general partners, were
insufficient to pay the claims of creditors in
full plus Lanier’s capital contribution. All of
the general partners, except Bowdoin, were
insolvent and their financial status continued
to remain the same throughout the period of
liquidation and the subsequent proceedings
for the partnership accounting. As
liquidator, = Bowdoin  converted  all
partnership assets into cash, except claims
against insolvent partners. With the
proceeds, after giving effect to the net credit
in his favor, which amounted to a
contribution of upwards of sixty per cent of
the amount of his capital contribution to *37
the firm, he paid the claims of all creditors
of the firm (except the members of the
partnership for capital contributions), and
there remained a cash Dbalance of
$45,656.96. Out of this sum he paid Lanier
$4,125 interest due upon his capital
contribution owing at the date of dissolution.
He thereupon paid to Lanier as special
partner the balance of cash in his hands
amounting to $41,531.96 to apply on the
capital contributed by him to the firm.
Lanier claimed that he was entitled to
recover the entire balance of his capital
contribution from Bowdoin as the sole
surviving solvent partner. The accounts were
settled by the referee. No matters relating to
the accounting are left open for
consideration here except the findings and
conclusions and the resulting decree: (1)
That the general partners were required to
contribute in proportion to their respective
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interests in the net profits of the firm, to a
fund aggregating $508,468.04 (the balance
unreturned to Lanier for his capital
contribution) plus $103.50 costs, making in
all $508,571.54, (2) that Bowdoin, by virtue
of the insolvency of all the other general
partners, should pay to Lanier the entire
sum, (3) that Bowdoin was entitled to
recover from the other general partners, in
proportion to their several interests in the
profits, the net credit in his favor of
$844,670.40, and (4) that, upon Bowdoin
paying Lanier the amounts above specified,
Bowdoin should recover over from the other
general partners, in similar proportion, the
amount so paid. Upon appeal, the Appellate
Division affirmed by a divided court.

The claim of the plaintiff, as stated and
sustained by the referee, was that plaintiff ‘is
entitled by the terms of the partnership
agreement and the provisions of the New
York statutes to exemption from all share of
the partnership losses and a return of his
capital intact, either out of the partnership
assets or from the general partners
individually; and * * * that where only one
of the general partners is solvent the solvent
partner must bear the entire burden.® To
sustain the claim, reliance was and must be
placed upon the provisions of sections 10,
40, 71, 98 and *38 112 of the Partnership
Law and a construction thereof favorable to
such contention. We need not pass upon
what construction should be placed upon
those provisions since, whatever
construction may be placed upon them, they
have no bearing upon the issue to be here
decided. By their express terms, the rules
there laid down for determining the rights
and duties of partners and for distribution of
assets are applicable only in the absence of
an agreement between the partners on the

same subject matter. There is no question
here between third party creditors and the
members of the partnership. A limited
partnership is exclusively a creature of
statute (Partnership Law, § 91) first
recognized in this State in 1822 (Laws of
1822, ch. 244), and ‘the object to be
accomplished * * * is to protect the special
partner, and exempt him from a general
liability and to place his capital alone at the
peril of the business® (Casola v. Kugelman,
33 App. Div. 428, 433; affd. on opinion of
PATTERSON, J., below, 164 N. Y. 608).
The agreement between the partners in the
case at bar does exactly that. In the absence
of prohibitory provisions of the statutes or of
rules of the common law relating to
partnerships, or considerations of public
policy, the partners of either a general or
limited partnership, as between themselves,
may include in the partnership articles any
agreement they wish concerning the sharing
of profits and losses, priorities of
distribution on winding up of the partnership
affairs and other matters. If complete, as
between the partners, the agreement so made
controls (Levy v. Leavitt, 257 N. Y. 461).
The agreement here is not barred by law and
furnishes a complete and legal scheme for
distribution of assets and participation in
profits and losses as between the partners
and must control.

Article eleven of the agreement reads as
follows:

‘All losses and debts incurred by the firm
shall be borne by the General Partners in
proportion to their respective interests in the
net profits as hereinbefore provided. Upon
the termination of the partnership term or
the dissolution of the partnership, the assets
shall be distributed as follows:

*39 ‘The Special Partner shall first receive
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back his cash contribution to the firm
capital, together with any interest and any of
his share of the profits then remaining
unpaid;

‘The General Partners shall then receive
back their respective contributions to the
copartnership, subject to the deduction of
losses, if any, in proportion to the capital
contributed by each, and the assets then
remaining after the capital of each partner
has been returned in full, shall be distributed
to and among the General Partners in
proportion to their participation in the profits
of the firm.*

The article thus provides for the payment of
all losses and debts of the partnership by the
general partners in proportion to their
respective interests in the net profits to the
exclusion of any participation in such
payment by the special partner. It provides a
plan for distribution of assets remaining
after firm creditors are paid, the fund
available therefor, if there are no firm assets,
being made up by capital contributions by
general partners ‘in proportion to their
respective interests in the net profits®
without reference to solvency or insolvency
of the partners, mandating priority of
payment of capital contribution to the
special partner to the extent funds are
available to pay the same, and later payment
of capital contributions among the general
partners, if funds are available, in
proportions of the capital severally
contributed. The article clearly provides that
the liability of the several general partners
shall be joint but not joint and several. There
1s no provision that the solvent partner must
pay the shares of insolvent partners. The
agreement is that each general partner shall
pay only his proportionate share of all losses
and debts in proportion to his interest in the

net profits. Otherwise, the agreement
contains no guarantee against Lanier’s loss.
Assuming, without deciding, that the statute
provided something different than that
contained in the agreement, the parties
intended that their contract would be
exclusively controlling. That it was the
intention to make a complete agreement as
to the financial relations between all the
partners *40 and a complete plan for
participation in the profits of the partnership
and for disposition of assets is not alone
shown by article eleven, but also appears
from articles ninth and sixteenth of the
agreement and Exhibit C, the instrument
amending the partnership articles after the
death of Higginson. It cannot be
successfully maintained that the parties
intended to or in fact did leave anything to
be implied. Dealing with the entire subject
of distribution of assets after dissolution, as
between themselves, they intended to
include within the plan all the governing
terms and conditions upon which final
distribution should be made. The statute and
the terms of the express agreement (articles
eleven and sixteen) related to the same
subject  matter and, under those
circumstances, there can be no importations
from the statute, the effect of which would
be to change the mutuality of the agreement.
If anything is omitted, it must be implied
from the contract itself. Provisions of the
statute cannot be implied as part of the
agreement so as to make a different contract
from that which the parties intended nor
override the agreement which the parties, in
fact, made (Levy v. Leavitt, 257 N. Y. 461,
470).

The ‘losses and debts‘ of the firm consisted
of debts to general third party creditors,
special advances of the several partners
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exclusive of their capital contributions and
capital contributions of the several partners.
Payment of the capital contributions to the
partners was secondary to payment of debts
to third party creditors and to the advances
by the several partners other than capital
contributions. As between the partners, all of
the ‘losses and debts‘ were payable by the
general partners exclusively but only in
proportion as they participated in the profits
as above indicated. Concededly, Bowdoin
was a participant in the profits to the extent
of 27.04 per cent only and for that
percentage of the ‘losses and debts® only
was he liable. There is nothing Bowdoin did
or omitted to do under the terms of the
contract that gives Lanier any claim against
him. Of the ‘losses and debts,* he has paid
more than he was required to pay.

*4]1 The general partners were entitled to a
decree settling the accounts of the
partnership as made in accordance with the
findings of fact and conclusions of law made
by the referee. Bowdoin was entitled to
judgment and to the immediate right to

collect thereon against the several general
partners for the amounts they should have
contributed, as provided by the terms of the
agreement, ‘in proportion to their respective
interests in the net profits‘ of the
partnership, to reimburse him, to the extent
they are severally liable, for the net credit in
his favor.

The judgments appealed from should be
reversed, with costs in all courts, and the
case remitted to the Special Term to proceed
in accordance with this opinion. (See 282 N.
Y.611.)

CRANE, Ch. J., HUBBS and LOUGHRAN,
JJ., concur;, LEHMAN and FINCH, JJ.,
dissent; O’BRIEN, J., taking no part.

Judgments reversed, etc.

Copr. (C) 2024, Secretary of State, State of
New York
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Robert P. LYNN Jr. and Peter K.
Ledwith individually and as partners,
Plaintiffs,

V.

Robert W. CORCORAN, Defendant

No. 11425/92.

|
Feb. 17, 1994.

Opinion
LOCKMAN

*1 Upon the foregoing papers, it is ordered
that this motion by plaintiffs for summary
judgment is denied, and a trial shall be held
on the issue of defendant’s partnership status
to determine if an accounting is mandated.
Defendant is directed to file a Note of Issue.

All parties to this action were formerly
associated in the practice of law under the
partnership name of Lynn, Ledwith &
Corcoran.  Plaintiffs’ complaint  was

dismissed by order dated November 20,
1992. Defendant Corcoran, however, asserts
counterclaims seeking an accounting and the
appointment of a receiver.

On this motion for summary judgment, the
proffered defense to counterclaims urged
upon the court concern Corcoran’s status.
Plaintiffs contend that Corcoran was merely
a contract partner, not an equity partner, and
that as such is not entitled to the equitable
relief he seeks.

Under partnership law, the distinctions
between equity partners and hybrids such as
“income” partners in two-tiered firms have
been recognized (see, Mazur v. Greenberg,
110 AD2d 605, 606, affd, 66 NY2d 927).
The customary indicia of equity partners
include profit and loss sharing, control over
the partnership affairs, contribution to
capital and possession of an ownership
interest (see, M.LF. Securities Co. v. Stam &
Co., 94 AD2d 211, 214, aftd, 60 NY2d 936).
Income partners, unlike equity partners, are
not entitled to the remedy of an accounting
(see, Mazur v. Greenberg, supra).

Two-tiered partnerships are characterized by
a status progression from interim “income”
partner to full “equity” partners. As
described in a recent article,

Income partners are entitled to many of the
same benefits as equity partners, but there
are differences. Income partners attain
partnership status without assuming any
risk. Typically, their privileges include:

The right to attend firm meetings, except on
specific topics that are overseen only by
equity partners.
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The right to serve on most firm committees,
except the compensation and management
committees.

The right to receive paid benefits-which
equity partners typically have to pay for
themselves.

The right to see the firm’s financial picture.

(New York Law Journal, August 24, 1993, p
5, col 1). The same article describes an
equity partner as follows:

An equity partner should be seen as an
entrepreneurial  business person  who,
through  marketing,  delegating  and
supervising, contributes more to the bottom
line than he or she takes ... An equity partner
is expected to ... bring in new clients and
expand the current client base.

(New York Law Journal, supra).

Plaintiffs here concede that Corcoran was
not an employee or an associate of the firm,
but contend that the facts are nevertheless
consistent with his status as a ‘“contract
partner”. Thus they argue the defendant’s
allegations in opposition to their motion for
summary judgment do not raise any question
of fact concerning the existence of an equity
partnership between Corcoran and plaintiffs.

*2 There are sound reasons for rejecting
plaintiffs” argument and for denying
summary judgment. The facts established by
Corcoran, both contested and uncontested,
are consistent with both equity and contract
partner status. One indication here is
uncommon to interim income or contract
partners, to wit, Corcoran’s name appears in

the partnership title. It is also undisputed
that he, Corcoran, was required to indemnify
outgoing partners of Lynn Ledwith Quinlan
& White, and to assume responsibility for
overhead on the partnership’s lease. In
addition, he expanded the client base of
Lynn, Ledwith & Corcoran, and there is a
factual dispute concerning Corcoran’s
agreed compensation. He alleges that he was
to receive the same  percentage
compensation above draw as an
acknowledged equity partner, Peter K.
Ledwith, albeit less than the compensation
received by Lynn.

There is no written partnership agreement,
and the demarcation lines between equity
and contract or “income” partner are blurred
in the present case. Defendant Corcoran’s
status cannot be stated as a matter of law.
Factual issues are presented. Thus plaintiffs
have failed to meet their burden of proof to
make a prima facie showing of entitlement
to judgment as a matter of law (see,
Zuckerman v. City of New York, 49 NY2d
556, 562). The case relied upon by plaintiffs
does not advance their position on this
motion. Mazur v. Greenberg cannot
establish entitlement to summary judgment,
as it was determined upon the “totality of the
circumstances” and the “weight of the
evidence” (Mazur v. Greenberg, 66 NY2d
927, 928, affirming 110 AD2d 605). Thus,
in the absence of a precise coincidence of
the totality of the uncontested facts with
Mazur, it is not controlling.

All Citations

Not Reported in N.Y.S.2d, 1994 WL 123519


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986212252&pubNum=605&originatingDoc=Id48d0204d23911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_605_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_928
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986212252&pubNum=605&originatingDoc=Id48d0204d23911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_605_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_928
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122905&pubNum=155&originatingDoc=Id48d0204d23911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Lynn v. Corcoran, Not Reported in N.Y.S.2d (1994)

1994 WL 123519

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government
Works.

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3



Lynn v. Corcoran, 219 A.D.2d 698 (1995)
631 N.Y.S.2d 754

219 A.D.2d 698
Supreme Court, Appellate Division,
Second Department, New York.

Robert P. LYNN, Jr., et al., etc.,
Appellants,
V.
Robert W. CORCORAN, Respondent.

Sept. 25, 1995.

Synopsis

Members of law firm brought suit against
attorney, alleging interference with law
practice. The Supreme Court, Nassau
County, Lockman, J., denied complaining
attorney’s motion for summary judgment.
Appeal was taken. The Supreme Court,
Appellate Division, held that material issues
of fact, regarding existence of oral
partnership agreement between complaining
and sued attorney, precluded summary
judgment.

Order affirmed.

West Headnotes (1)

[1] Summary Judgmente=Attorneys
and Legal Services

Material issues of fact, precluding
summary judgment, existed as to
whether attorney was liable to
members of firm for interference

with law practice; complaining
attorneys had failed to produce
evidence conclusively negating sued
attorney’s counterclaim that there
was oral partnership agreement
between complaining attorneys and
himself.

4 Cases that cite this headnote

Attorneys and Law Firms

**755 Robert P. Lynn, Jr., P.C., Garden City
(Leo F. McGinity, Jr., of counsel), appellant
pro se and for appellant Peter K. Ledwith.

Edward T. Robinson III, Oyster Bay, for
respondent.

Before BRACKEN, J.P., and PIZZUTO,
KRAUSMAN and FLORIO, JJ.

Opinion

MEMORANDUM BY THE COURT.

*698 In an action to recover damages for the
defendant’s interference with the plaintiffs’
law practice, the plaintiffs appeal from an
order of the Supreme Court, Nassau County
(Lockman, J.), dated February 17, 1994,
which denied their motion for summary
judgment dismissing the defendant’s
counterclaims to direct an accounting and to
appoint an appraiser.
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ORDERED that the order is affirmed, with
costs.

The defendant, Robert W. Corcoran, claims
that he, together with the plaintiffs Robert P.
Lynn, Jr., and Peter K. Ledwith, was a
member of the law firm of Lynn, Ledwith
and Corcoran. His claim in this respect is
supported by proof that he signed *699 an
agreement to indemnify his two former
partners for all liability they might have in
connection with the lease of his office and
by evidence that he was referred to as a
partner in the financial statements prepared
by the law firm’s accountants. The plaintiff
Robert P. Lynn, Jr., acknowledged that “an
accounting was already tendered” to Mr.
Corcoran, although he denied that Mr.
Corcoran was an “equity partner”. The
financial statements referred to above reflect
that Mr. Corcoran made a “capital
contribution” of $2,000 in December 1989,
although the plaintiffs claim that such a
contribution was never made.

Under the circumstances outlined above, and
under all the other circumstances revealed in
the record, we agree with the Supreme Court
that summary judgment is not warranted. A
dispute between two or more persons as to
the existence of an oral partnership
agreement generally presents issues of fact

concerning, for example, the ownership of
partnership assets, the sharing of partnership
profits, the exercise of management and
control over the partnership (see generally,
Olson v. Smithtown Med. Specialists, 197
A.D.2d 564, 565, 602 N.Y.S.2d 649;
Brodsky v. Stadlen, 138 A.D.2d 662, 526
N.Y.S.2d 478; Ramirez v. Goldberg, 82
A.D.2d 850, 439 N.Y.S.2d 959; 15
N.Y.Jur.2d, Business Relationships, §§
1309-1320; cf., Mazur v. Greenberg, Cantor
& Reiss, 110 A.D.2d 605, 488 N.Y.S.2d
397, affd. 66 N.Y.2d 927, 498 N.Y.S.2d
795, 489 N.E.2d 764 [written partnership
agreement not signed by plaintiff claiming
to have been partner] ). In the present case,
the plaintiffs have not demonstrated their
entitlement to judgment as a matter of law
because they have failed to produce
evidence which conclusively negates the
allegations asserted in the defendant’s
counterclaims relating to the existence of an
oral partnership agreement.

We have examined the plaintiffs’ remaining
contention and find it to be without merit.

All Citations

219 A.D.2d 698, 631 N.Y.S.2d 754

End of Document

© 2024 Thomson Reuters. No claim to original U.S. Government

Works.


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993197537&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993197537&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988043405&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988043405&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127194&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127194&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127194&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122905&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122905&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122905&pubNum=602&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986212252&pubNum=578&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986212252&pubNum=578&originatingDoc=I3aaedde1d9ef11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)

Matter of Heymann (Hudacs), 192 A.D.2d 861 (1993)
596 N.Y.S.2d 532

~ 1 New York

~.L-Official Reports

192 A.D.2d 861, 596 N.Y.S.2d 532

*861 In the Matter of the Claim of
Monica G. Heymann, Appellant. John
F. Hudacs, as Commissioner of Labor,

Respondent.

Supreme Court, Appellate Division,
Third Department, New York
67038
(April 15, 1993)

CITE TITLE AS: Matter of Heymann
(Hudacs)

Appeal from a decision of the
Unemployment Insurance Appeal Board,
filed January 7, 1992, which, inter alia,
ruled that claimant was ineligible to receive
unemployment insurance benefits because
she did not have sufficient weeks of covered
employment to file a valid original claim.

HEADNOTE

UNEMPLOYMENT INSURANCE
BENEFITS

Disqualification --- Partners

(1) Claimant was general partner in
two-person partnership; when partnership

dissolved she applied for unemployment
insurance benefits; members of partnership
are not considered employees; thus, in view
of claimant’s admission that she was
partner, there is substantial evidence in
record to  support conclusion by
Unemployment Insurance Appeal Board that
claimant was not entitled to file wvalid
original claim for benefits --- Although
claimant provided accurate information
concerning her partnership status, she was
erroneously paid benefits to which she was
not entitled; Board, therefore, properly ruled
benefits were recoverable.

Claimant was a general partner in a
two-person partnership in the graphic design
business. When the partnership dissolved
she applied for unemployment insurance
benefits. Although she was initially ruled
eligible, upon further administrative review
it was determined that because of her work
as a partner, she did not have sufficient
weeks of covered employment to qualify for
benefits. Members of a partnership are not
considered employees (see, CCH, NY
Unemployment Ins Rep 9§ 1344). Thus, in
view of claimant’s admission that she was a
partner, there is substantial evidence in the
record to support the conclusion by the
Unemployment Insurance Appeal Board that
claimant was not entitled to file a valid
original claim for benefits (see generally,
Matter of Slocum [Corsi], 273 App Div 353;
see also, Matter of Gold [Catherwood], 35
AD2d 887; Matter of Wersba [Catherwood)],
27 AD2d 890).

In addition, although -claimant provided
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accurate  information concerning  her
partnership status, the fact remains that she
was erroneously paid benefits to which she
was not entitled. The Board, therefore,
properly ruled that the benefits were
recoverable (Labor Law § 597 [4]; see,
Matter of Simone [Estate of King--Hartnett],
142 AD2d 768; cf., Matter of Council
[Roberts], 132 AD2d 437). Claimant’s
remaining contentions have been considered
and rejected for lack of merit.

Mikoll, J. P., Yesawich Jr., Mercure and
Crew III, JJ., concur.

Ordered that the decision is affirmed,

without costs.

Copr. (C) 2024, Secretary of State, State of
New York
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4 N.Y.2d 302, 151 N.E.2d 170, 175
N.Y.S.2d 1

In the Matter of John E. Steinbeck,
Appellant,
V.
Lawrence E. Gerosa, as Comptroller of
the City of New York, et al.,
Respondents.

Court of Appeals of New York
Argued February 20, 1958;
decided May 1, 1958.

CITE TITLE AS: Matter of Steinbeck v
Gerosa

SUMMARY

Appeal, on constitutional grounds, from an
order of the Appellate Division of the
Supreme Court in the first judicial
department, entered October 1, 1957, which
unanimously confirmed a determination of
respondent Lawrence E. Gerosa, as
Comptroller of the City of New York, that
petitioner is liable for the New York City
General Business and Financial Tax for
three periods of residence since January,
1943.

Matter of Steinbeck v. Gerosa, 4 A D 2d
855, affirmed.

HEADNOTES

Taxation

Gross Receipts Tax

Receipts from literary activities--Gross
Receipts Tax (Administrative Code of City
of New York, ch. 46, tit. B) properly
imposed by City of New York upon
petitioner, author of novels, plays, motion
picture scripts, magazine articles and other
literary works, who received income from
licensing of such works--his literary

activities  constitute  “trade, business,
profession,  vocation or commercial
activity”,  within  meaning of tax
statute--receipts taxable although

attributable to contracts made in prior
taxable years--constitutional guarantee of
freedom of press does not prohibit
imposition of tax-- petitioner not engaged in
interstate commerce although publisher may
be-- relationship between petitioner and
publisher is that of debtor and creditor.

(11) A Gross Receipts Tax (Administrative
Code of City of New York, ch. 46, tit. B) is
imposed by the City of New York pursuant
to section 24-a of *303 the General City
Law which authorizes the city to impose “a
tax * * * ypon persons carrying on or
exercising for gain or profit within such city,
any trade, business, profession, vocation or
commercial activity * * * or making sales
within such city”. Petitioner, a resident of
New York City, is an author of novels,
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plays, motion picture scripts, magazine
articles and other literary works. Through
his literary agents located in New York City,
he negotiated for the licensing of certain
rights in his literary works. The agents’
principal function was to negotiate such
contracts and they had complete authority
and discretion in so doing, and had executed
contracts on his behalf. As to books, the
consideration to be paid to petitioner
consists of a percentage of the amount
charged by the publisher for all copies sold,
less copies returned, but with no deduction
for cash discounts or bad debts. This
percentage is characterized as ‘“royalties.”
As to motion picture scripts, magazine and
newspaper articles, and plays, the
consideration consists of a lump sum or a
percentage or a combination of the two.
Petitioner’s activities in the city of New
York constitute a “trade, business,
profession, vocation or commercial activity”
within the meaning of the tax statute.

(22) Petitioner’s receipts are taxable
although the receipts in any one taxable
calendar year may be attributable to
contracts made in prior taxable years. The
tax is measured by the “receipts received in
and/or allocable to the city from such
profession, vocation, trade, business or
commercial activity exercised or carried on
by him during the calendar year” in which
the privilege period commences
(Administrative Code of City of New York,
§ B46-2.0, subd. a). The statute requires
merely that the receipts be attributable to the
profession, vocation, trade, business, or
commercial activity which the petitioner
carried on in that year and not to any
“particular activity”. The fact that the
contract may have been made in another

year makes no difference. The receipt of
income is as much a part of a business as the
making of a contract that gives rise to such
income.

(33) The constitutional guarantee of freedom
of the press does not prohibit the City of
New York from imposing a Gross Receipts
Tax on the receipts of an author derived
from the grant of licenses to his rights in his
literary works. The tax applies not only to
writers and publishers but to all businesses,
professions, trades, vocations and
commercial activities. It applies to all
without discrimination. It is a general tax
and not, in any sense, aimed at the press or
at writers. The city does not seek, through
the guise of this tax, to regulate those
covered by its provisions or to interfere with
freedom of the press. Its sole object is
revenue notwithstanding the fact that the tax
is called a privilege tax.

(44) While many sales may have been made
by the publisher in other States and
countries, and it may be that the publisher
was engaged in interstate and foreign
commerce as a result, it does not follow that
petitioner was likewise engaged in interstate
and foreign commerce. The relationship
between petitioner and his publishers was
that of debtor and creditor -- not that of joint
venturers or partners. The sums paid to
petitioner by way of “royalties” were merely
the price for the licensing of certain of his
literary rights. *304

(55) Petitioner’s activities are not so closely
related to interstate commerce and foreign
commerce that they must be treated as
though they were activities in interstate or
foreign commerce. The formation of a
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contract between persons in different States
is not within the protection of the commerce
clause unless the performance thereof is
within its protection. The writing by
petitioner of books, plays, magazine articles,
motion picture scripts and radio scripts, and
the granting, within the city of New York, of
licenses to certain of the rights therein is
separate and distinct from the subsequent
sale by others of books, magazines, etc., in
interstate or foreign commerce even though
the granting of the licenses may induce or
occasion interstate commerce.

POINTS OF COUNSEL

Irwin Karp and Harry Buchman for
appellant.

I. Here, the Gross Receipts Tax is levied on
the privilege of writing, and, therefore,
repugnant to the First and Fourteenth
Amendments of the United States
Constitution and section 8 of article I of the
Constitution of the State of New York.
(Matter of United Air Lines v. Joseph,282
App. Div. 48, 307 N. Y. 762; Follett v.
McCormick, 321 U. S. 573; Murdock v.
Pennsylvania,319 U. S. 105; Grosjean v.
American Press Co., 297 U. S. 233; Winters
v. New York,333 U. S. 507; Butler v.
Michigan,352 U. S. 380; Puget Sound Co. v.
Tax Comm.,302 U. S. 90; Joseph v. Carter
& Weekes Co., 330 U. S. 422; Joseph
Burslyn, Inc., v. Wilson,343 U. S. 495;
People v. Wendling,258 N. Y. 451; Lovell v.
Griffin,303 U. S. 444.) 1I. The taxation of all
of appellant’s income without allocation
between the activities of writing and of

licensing, is repugnant to the First and
Fourteenth Amendments of the United
States Constitution and section 8 of article |
of the Constitution of the State of New
York. (Hans Rees’ Sons v. North
Carolina,283 U. S. 123; Adams Mfg. Co. v.
Storen,304 U. S. 307.) III. Taxation of
royalties derived from interstate and foreign
commerce without allocation is repugnant to
section 8 of article I of the United States
Constitution. (Puget Sound Co. v. Tax
Comm., 302 U. S. 90; Howitt v. Street &
Smith Pub.,276 N. Y. 345; *305 April
Prods. v. Schirmer, Inc.,308 N. Y. 366;
Matter of Seeth v. Joseph, 276 App. Div.
188; Joseph v. Carter & Weekes Co.,330 U.
S. 422; Bottlers Seal Co. v. Rainey, 225 N.
Y. 369; Cohan v. Richmond,19 F. Supp.
771; Cory v. Commissioner of Internal
Revenue,23 U. S. T. C. 775, 230 F. 2d 941;
[lyin v. Avon Pub.,144 F. Supp. 369.) IV.
Petitioner is not engaged in any activity
within the purview of the tax statute and the
application of the tax to him is repugnant to
the Fourteenth Amendment of the United
States Constitution. (Wisconsin v. Penney
Co.,311 U. S. 435; Provident Sav. Assn. v.
Kentucky,239 U. S. 103; People ex rel.
Nauss v. Graves,283 N. Y. 383; Howitt v.
Street & Smith Pub.,276 N. Y. 345; April
Prods. v. Schirmer, Inc.,308 N. Y. 366;
Bottlers Seal Co. v. Rainey, 225 N. Y. 369;
People ex rel. Voelkel v. Browne,268 App.
Div. 596, 294 N. Y. 834; People ex rel.
Johnson v. Browne,273 App. Div. 1041.)
Peter  Campbell Brown, Corporation
Counsel  (Isidore  Friedman,  Stanley
Buchsbaum and Jacob Friedes of counsel),
for respondents.

I. The application of the Gross Receipts Tax
to petitioner does not violate the First and
Fourteenth Amendments to the United
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Matter of Steinbeck v Gerosa, 4 N.Y.2d 302 (1958)
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States Constitution or section 8 of article I of
the New York Constitution. (Near V.
Minnesota,283 U. S. 697; Patterson v.
Colorado,205 U. S. 454; Winters v. New
York,333 U. S. 507; Joseph Burstyn, Inc., v.
Wilson,343 U. S. 495; Butler .
Michigan,352 U. S. 380; People v.
Wendling,258 N. Y. 451; Roth v. United
States,354 U. S. 476, Matter of Excelsior
Pictures Corp. v. Regents of Univ. of State
of N. Y.,3 NY2d 237; Associated Press v.
Labor Bd., 301 U. S. 103; Mabee v. White
Plains Pub. Co.,327 U. S. 178; Oklahoma
Press Pub. Co. v. Walling,327 U. S. 186.) II.
Petitioner was not engaged in either
interstate or foreign commerce, and his
receipts during the tax periods in question
are not subject to allocation. (Smith v.
Ogilvie, 127 N. Y. 143; Karst v. Prang
Educational Co.,132 App. Div. 197; Ehrlich
v. Mills, Inc.,215 App. Div. 115, 248 N. Y.
598; Henderson v. Dougherty,95 App. Div.
346; Sinkwich v. Drew & Co.,2 A D 2d 788;
Commonwealth ex rel. Luckett v. Radio
Corp. of America,299 Ky. 44; Irvine Co. v.
McColgan,26 Cal. 2d 160; Rainier Brewing
Co. v. McColgan,26 Cal. 2d 160; Rainier
Brewing Co. v. McColgan,94 Cal. App. 2d
118; Ingram v. Bowers,57 F. 2d 65; *306
Ilyin v. Avon Pub.,144 F. Supp. 368.) IIL.
The statutes authorizing and imposing the
New York City Gross Receipts Tax were
intended to embrace petitioner’s activities.
Those activities are sufficiently related to
New York City to confer jurisdiction to tax.
(Chaloner v. Helvering,69 F. 2d 571;
Herwig v. United States,105 F. Supp. 384;
Flint v. Stone Tracy Co.,220 U. S. 107;
People ex rel. Tobacco & Allied Stocks v.
Graves,250 App. Div. 149,277 N. Y. 723;
Trustees of Columbia Coll. v. Lynch, 47
How. Prac. 273; Sloman v. Benderl89

Mich. 258; Earle v. Commonwealth, 180
Mass. 579; Semple v. Schwarz,130 Mo.
App. 65; People v. Alfani,227 N. Y. 334;
Folker v. Johnson,230 F. 2d 906.)

OPINION OF THE COURT
Chief Judge Conway.

Petitioner is an author of novels, plays,
motion picture scripts, magazine articles and
other literary works. In April of 1952 he
filed returns under the New York City
General Business and Financial Tax Law
(commonly known and hereinafter referred
to as the “Gross Receipts Tax”) covering the
following periods: January 12, 1943 to
December 31, 1944; October 1, 1945 to
August 30, 1948; January 1, 1950 to June
30, 1950, and paid the tax and interest
thereon. The comptroller denied a refund
following which the present proceeding was
instituted to review that determination.
Thereafter, the parties stipulated that the
total amount paid represented, in part, taxes
and interest attributable to literary works of
petitioner prior to the time he became a
resident of New York City. They further
stipulated that the city would pay petitioner
the sum of $251.24 and that in the event the
petitioner were fully successful in this
proceeding the refund will be limited to the
sum of $531.09 principal of tax and $133.73
interest or a total of $664.82.

It is conceded that petitioner was a resident
of New York City and wrote numerous
novels, motion picture scripts, plays,
newspaper and magazine articles and radio


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123793&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123793&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907100428&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907100428&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119287&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119287&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952117768&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952117768&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120331&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120331&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=258NY451&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=258NY451&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120394&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120394&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=605&cite=NY2D3&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_605_237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_237
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=605&cite=NY2D3&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_605_237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_237
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=605&cite=NY2D3&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_605_237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_237
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937122360&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937122360&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114269&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114269&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114608&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114608&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=127NY143&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=127NY143&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=154&cite=132APPDIV197&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=154&cite=132APPDIV197&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=154&cite=95APPDIV346&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=154&cite=95APPDIV346&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=155&cite=APPDIV2D2&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945111458&pubNum=465&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945111458&pubNum=465&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945112030&pubNum=231&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945112030&pubNum=231&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945112030&pubNum=231&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114570&pubNum=225&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114570&pubNum=225&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114570&pubNum=225&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932130071&pubNum=350&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956109221&pubNum=345&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934134827&pubNum=350&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952117521&pubNum=345&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1911103411&pubNum=780&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=277NY723&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=277NY723&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1874018285&pubNum=426&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1874018285&pubNum=426&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000542&cite=MI258&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000542&cite=MI258&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902002918&pubNum=521&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902002918&pubNum=521&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908009789&pubNum=556&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908009789&pubNum=556&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=596&cite=227NY334&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956108466&pubNum=350&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Matter of Steinbeck v Gerosa, 4 N.Y.2d 302 (1958)
151 N.E.2d 170, 175 N.Y.S.2d 1

scripts during the three periods here
involved. Through his literary agents located
in New York City, petitioner negotiated for
the licensing of certain rights in his literary
works. The agents’ principal function was to
negotiate such contracts for Mr. Steinbeck
and they had complete authority and
discretion in so doing. Indeed, they even
executed contracts on his behalf. Certain of
the author’s rights were licensed by the
agents orally as “a cash deal”. He did *307
not sell the copyright to his works. He
merely licensed certain rights in them to
others.

Respondents’ Exhibits D, H and I are
examples of the type of contract executed by
petitioner in New York City. They purport
to grant certain of his rights in his literary
works. As to books, the consideration to be
paid to him consists of a percentage of the
amount charged by the publisher for all
copies sold, less copies returned, but with
“no deduction for cash discounts or bad
debts”. This percentage is characterized as
“royalties”. As to motion picture scripts,
magazine and newspaper articles, and plays,
the consideration consists of a lump sum or
a percentage or a combination of the two.
The agents would receive the royalty
moneys, take their commission and deposit
the balance in Mr. Steinbeck’s bank account.

The Gross Receipts Tax (Administrative
Code of City of New York, ch. 46, tit. B) is
imposed pursuant to section 24-a of the
General City Law which authorizes New
York City to impose “a tax * * * upon
persons carrying on or exercising for gain or
profit within such city, any trade, business,
profession, vocation or commercial activity
* % * or making sales within such city”. The

tax is to be “measured by the gross receipts
from such activities carried on or sales made
within the city * * *.”

In his petition Steinbeck alleged that the tax
levied on him, and paid under protest, was
collected  erroneously, illegally and
unconstitutionally because

(a) his activities in New York City did not
constitute a trade, business or other activity
within the meaning of the tax statute;

(b) the Gross Receipts Tax is a tax on
privileges secured by the First and
Fourteenth Amendments to the Constitution
of the United States and section &8 of article |
of the Constitution of the State of New
York;

(c) his activities in New York City other
than writing were de minimis and not subject
to tax; and

(d) the tax was levied, in part, on royalties
derived from interstate and foreign
commerce, in violation of section 8 of article
I of the United States Constitution.

The Gross Receipts Tax applies to persons
“carrying on or exercising for gain or profit
within * * * [the city of New York] any
trade, business, profession, vocation or
commercial *308 activity * * *” so long as
the gross receipts therefrom exceed $10,000
per annum (Administrative Code, §
B46-2.0). Insofar as the interpretation of a
statute is concerned there are four kinds of
terms or words, to wit, common, technical,
legal, and trade or commercial (2 Sutherland
on Statutory Construction [3d ed.], § 4919).
Manifestly, the words found in the Gross


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000082&cite=NYGCS24-A&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000082&cite=NYGCS24-A&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000052&cite=NYCNART1S8&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000052&cite=NYCNART1S8&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000052&cite=NYCNART1S8&originatingDoc=Iece7e5e3d8d311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Matter of Steinbeck v Gerosa, 4 N.Y.2d 302 (1958)
151 N.E.2d 170, 175 N.Y.S.2d 1

Receipts Tax are common words. Moreover,
it is well settled that a “tax law should be
interpreted as the ordinary person reading it
would interpret it.” (Howitt v. Street &
Smith Pub.,276 N. Y. 345, 351; Matter of
Business  Statistics  Organization V.
Joseph,299 N. Y. 443, 449.) Common words
are to be given their commonly understood
meaning unless another meaning is
obviously intended (see McKinney’s Cons.
Laws of N. Y., Book 1, Statutes, § 232).
Since there is nothing in the Gross Receipts
Tax to suggest -- even remotely -- that the
lawmakers intended to confer a special or
restricted meaning on the terms therein used,
we may look to the legal dictionaries for the
generally accepted common definition of
such terms. The word “trade” has the broad
definition of “Any sort of dealings by way
of sale or exchange; commerce, traffic.”
(Bouvier’s Law Dictionary [8th ed.], Vol.
I, pp. 3290-3291.) “Business” has been
described as a word of “large * * * import”,
a ‘“very comprehensive term”. It
encompasses “That which occupies the time,
attention and labor of men for the purpose of
livelihood or profit, but it is not necessary
that it should be the sole occupation or
employment. It embraces everything about
which a person can be employed”.
(Bouvier’s Law Dictionary [8th ed.], Vol. I,
p. 406; Flint v. Stone Tracy Co.,220 U. S.
107, 171.) “Profession” has been defined as

a ‘“vocation, calling, occupation or
employment  involving  labor,  skill,
education,  special  knowledge  and

compensation or profit, but the labor and
skill involved is predominantly mental or
intellectual, rather than physical or manual.”
(Black’s Law Dictionary [4th ed.], p. 1375.)
A “vocation” is “One’s regular calling or
business.” -- “The activity on which one

spends major portion of his time and out of
which he makes his living.” (Id., p. 1745.)
“Commercial activity”, of course, is activity
relating to or connected with trade and
traffic or commerce in general. (See Black’s
Law Dictionary [4th ed.], p. 337.) Thus, it
will be seen that the broadest of terms have
been employed in the Gross Receipts Tax.
*309 Indeed, it 1s difficult to conceive of a
more all-embracing tax. The sweep of the
statute 1s so great that it was deemed
necessary to provide expressly that the
phrase, exercising any profession, vocation,
trade, business or commercial activity,
“[d]Joes not include Ilabor or services
rendered by an individual for a wage or
salary.” (Administrative Code, § B46- 1.0,
subd. 5.)

Petitioner Steinbeck earns his livelihood as
an author, reaping profits from the sale of
his literary endeavors. It cannot be doubted
that in so doing petitioner is carrying on or
exercising for gain or profit a trade,
business, profession, vocation or
commercial activity as those terms are
commonly understood.

In an effort to demonstrate that he is not
engaged in “business”, the petitioner cites
People ex rel. Nauss v. Graves(283 N. Y.
383). The question there presented was
whether the owners in common of certain
realty were engaged in business within the
meaning of article 16-A of the Tax Law
which imposed a “Temporary emergency
tax on net incomes of unincorporated
businesses.” The relators had inherited the
subject real estate and had engaged another
to manage it. After pointing out that the term
“business” is of very broad significance and
has a great variety of meanings, this court
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wrote (pp. 386-388): “When used in tax
statutes similar to that involved in the case at
bar, ‘business’ or ‘doing business’ connote
something more than the ownership of
property and the receipt of income derived
from property. [Cases cited.] Although the
very nature of the case does not permit an
exact formula by which to determine when
the activities of a property owner amount to
the doing of business, there has been
evolved the principle which distinguishes
between a passive and an active owner or
investor. One who allocates the active
administration of the properties to others and
himself performs only such acts as are
appropriate to safeguard his ownership, is to
be distinguished from one who himself
actively participates in administering the
management of the properties. The question
is one which depends upon the facts of the
particular case. [Case cited.] * * * If the
activities of these appellants were deemed to
be the doing of business, then the doing of
business would comprise every instance
where property is owned in common and the
owners act but to safeguard their property. If
there is to be maintained a distinction
between ownership on the one hand and the
doing of *310 business on the other, a
distinction established by the cases, and
respondents do not suggest that the
distinction be obliterated, then these
appellants may not be regarded as having
been engaged in the doing of business.”

The Nauss case (supra) is not controlling for
at least two reasons. First, Mr. Steinbeck is
not a mere passive owner or investor. He
actively creates the literary properties which
bear his name. Second, and more important,
or so it seems to us, the statute presently
under consideration is considerably broader

in its terms than the statute in the Nauss
case. The only word in issue in the Nauss
case was ‘“business” as it appeared in the
context of an unincorporated business tax
statute. The issue in this case is not only
whether petitioner is engaged in any
“business” as that word appears in the
context of a gross receipts tax statute, but
also whether he is engaged in any “trade”,
“vocation”, “profession” or ‘“commercial
activity” as those words appear in the
context of such a statute -- a statute which
was intended to be so broad in its operation
that the lawmakers felt obliged to declare
that the statute “[d]oes not include labor or
services rendered by an individual for a
wage or salary.” (Administrative Code, §
B46-1.0, subd. 5.)

Petitioner emphasizes that his receipts in any
one taxable calendar year are attributable to
contracts made in prior taxable years. The
intimation is that these receipts were not
taxable at all. Petitioner bases his argument
on the wording of the statute which
measures the tax by the “receipts received in
and/or allocable to the city from such
profession, vocation, trade, business or
commercial activity exercised or carried on
by him during the calendar year” in which
the privilege period commences
(Administrative Code, § B46-2.0, subd. a).
Petitioner urges that in order for the receipts
to be taxable in any calendar year they must
not only be received in that year but they
must be derived from a “particular activity”
carried on in that year. By “particular
activity”, petitioner seems to refer to the
making of the contract which gave rise to
the receipts. The statute, however, merely
requires that the receipts be attributable to
the profession, vocation, trade, business, or
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commercial activity which the petitioner
carried on in that year and not to any
“particular activity.” The receipt of income
is as much *311 part of a business as the
making of a contract that gives rise to such
income.

That brings us to the principal question in
the case, which is, “Does the constitutional
guarantee of freedom of the press prohibit
the City of New York from imposing a gross
receipts tax on the receipts of an author
derived from the grant of licenses to his
rights in his literary works?”

The Gross Receipts Tax is expressly
declared to be a privilege tax
(Administrative Code, ch. 46, tit. B; Matter
of United Air Lines v. Joseph, 282 App.
Div. 48, 55, affd. 307 N. Y. 762). Petitioner
does not contend that he is exempt from the
general run of taxes. His contention is that
his activities as an author are exempt from
this form of taxation and that a privilege tax
levied upon his activities impinges on the
right of free press reserved to him by the
United States and New York Constitutions
and, so, is totally invalid. To sustain his
position he refers us to the cases of Grosjean
v. American Press Co.(297 U. S. 233
[1936]); Follett v. McCormick(321 U. S.
573 [1944]); Murdock v. Pennsylvania(319
U. S. 105 [1943]), and Jones v. Opelika(319
U. S. 103 [1943]).

The Supreme Court of New Jersey has aptly
summarized the Grosjean case (supra) in
these words: “In the Grosjean case * * * the
court dealt with an infamous attempt to
control Louisiana newspapers by the
imposition of a gross receipts license tax on
newspapers having a circulation of more

than 20,000 copies per week. [There were
13 newspapers in Louisiana which had a
circulation of more than 20,000 copies per
week. There were 4 other daily newspapers
each having a circulation of ”slightly* less
than 20,000 copies per week which were in
competition with the larger newspapers and
120 weekly newspapers also in competition
”’to a greater or lesser degree* with the larger
daily newspapers.] The court struck it down
stating that although newspapers were not
immune from ordinary forms of taxation,
this was ‘not an ordinary form of tax, but
one single in kind, with a long history of
hostile misuse against the freedom of the
press.” ” (City of Absecon v. Vettese,13 N.
J. 581, 585-586.) In writing the opinion of
this court in Matter of Business Statistics v.
Joseph(299 N. Y. 443, 453, supra), | made a
comment similar to that of the New Jersey
court concerning *312 the Grosjean case, to
wit, “There, as stated in Mabee v. White
Plains Pub. Co.(327 U. S. 178, 184) ** * *
the press was singled out for special taxation
and the tax was graduated in accordance
with volume of circulation.” ” The
inapplicability of the Grosjean case to the
present case is best illustrated, however, by
the following language from the Supreme
Court opinion in that case:

“* * * The tax here involved is bad not
because it takes money from the pockets of
the appellees. If that were all, a wholly
different question would be presented. It is
bad because, in the light of its history and of
its present setting, it is seen to be a
deliberate and calculated device in the guise
of a tax to limit the circulation of
information to which the public is entitled in
virtue of the constitutional guaranties.
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“* * * The form in which the tax is imposed
is in itself suspicious. It is not measured or
limited by the volume of advertisements. It
is measured alone by the extent of the
circulation of the publication in which the
advertisements are carried, with the plain
purpose of penalizing the publishers and
curtailing the circulation of a selected group
of newspapers. * * *” (297 U. S. 250-251.)

In the Murdock, Jones and Follett cases
(supra) the Supreme Court of the United
States held that a municipal ordinance
which, as construed and applied, required
religious colporteurs to pay a license tax as a
condition to the pursuit of their activities,
was invalid under the Federal Constitution
as a denial of freedom of speech, press and
religion. In the course of the opinions in the
Murdock and Follett cases the court used
broad language (relied on by petitioner
Steinbeck) suggesting that license taxes may
never be imposed for the exercise of
constitutional privileges such as freedom of
worship, speech and press. For example, it
was said:

“Freedom of press, freedom of speech,
freedom of religion are in a preferred
position” (Murdock v. Pennsylvania,
supra,p. 115).

“* * kg tax laid specifically on the exercise
of those freedoms and would be
unconstitutional” (Murdock v. Pennsylvania,
supra,p. 108).

“The exaction of a tax as a condition to the
exercise of the *313 great liberties
guaranteed by the First Amendment is * * *
obnoxious” (Follett v. McCormick, supra,p.
577).

While such language has caused some
uncertainty concerning the full scope of
those three cases involving itinerant
preachers, it seems clear from subsequent
events that there is no serious constitutional
objection to a tax law such as the New York
City Gross Receipts Tax. In Tampa Times
Co. v. City of Tampa(158 Fla. 589) the
Supreme Court of Florida upheld a privilege
tax, measured by gross receipts, on all
wholesale and retail sellers of newspapers,
magazines and periodicals published within
the city of Tampa. Appeals taken to the
Supreme Court were “dismissed for want of
a substantial federal question.” (332 U. S.
749 [1947].) We are told that a dismissal
“for the want of a substantial federal
question”, as distinguished from a denial of
certiorari, is a decision on the merits and has
the force of precedent (Frankfurter and Hart,
The Business of the Supreme Court at
October Term, 1934, 49 Harv. L. Rev. 68,
77).

Much that was said by the Supreme Court of
Florida in the Tampa Times case (supra)
bears repetition here. We will content
ourselves with the following excerpts (158
Fla. 592-594):

“The ordinance in question is for revenue.
There is no claim that it is arbitrary or harsh
in nature. The single question then is
whether a newspaper is immune from the

burden of taxation to maintain government.
k 3k sk

“Freedom of the press is almost as old as
printing. It, like its older brother freedom of
speech, 1s indispensable to free government.
We cannot circumscribe or define it, yet
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great scholars and jurists have filled libraries
with dissertations thereon. Freedom of the
press is, in truth, an ideal to which all lovers
of liberty may strive in order to maintain
free government in an ever changing
society. Its importance cannot be magnified
too much. It is not enough to say that
freedom of the press is a cornerstone of free
government. It is, in fact, a prerequisite to
free government. Yet, in view of all that, it is
no governmental functionary. It exercises no
governmental power * * * neither does it
interpret, administer or enforce any although
it may wield a great influence on all. It is
clothed with no power to rule, yet it is and
must remain a free institution. The press
renders a public service although it is a
private business which *314 can only endure
under the protection of free government. It
may invoke constitutional protection in
common with others. Government possesses
power whereas the press wields influence. A
free government and a free press are
essential for either to survive. Government
is charged with the duty of protecting the
rights and liberties of all its citizens
including ‘the press.’

“A government must have revenue. It is not
a producer. Its income must be derived by
taxation in one form or another. Admittedly
a tax, in any form or guise, is a burden yet
that alone does not impair freedom of the
press any more than an income or ad
valorem tax will destroy freedom of speech
to any other citizen. Many states rely
entirely on ad valorem taxes for revenue.
We have no knowledge of any case where a
newspaper has been held immune from all
forms of taxation. A state may choose to
substitute a gross sales tax but in that case
the relative burden on a newspaper would

not be changed. In this case the City of
Tampa has enacted a gross sales tax. Its
application is general. The tax enacted is
reasonable and its terms are not arbitrary.”

In City of Corona v. Corona Daily
Independent(115 Cal. App. 2d 382) the
District Court of Appeal, Fourth District,
California, upheld a flat license tax imposed
by ordinance upon the doing of business
within the city, including that of publishing
a newspaper. After considering the Murdock
case and other pertinent authorities, that
court concluded that there was no
constitutional inhibition against the tax.
Among other things, that court wrote:

“The phrase ‘power to tax is the power to
destroy’ is without application to the issue
here presented. There is no allegation or
showing by defendant that the amount levied
was arbitrary or harsh in nature, or
oppressive  or confiscatory, or that
defendant’s freedom to disseminate news
and comment has been actually curtailed or
abridged by the requirement that it shall pay
a tax of $8.00 per quarter for publishing its
newspaper. Nor is there any showing that
the imposition of the tax was for the purpose
of regulating defendant’s business.

“While the ordinary business tax here in
issue is levied in form upon the privilege of
engaging in or transacting business, it is, on
its face and in fact, a tax for revenue
purposes only, and does not grant or take
away any right to do business, does not *315
subject business to withdrawal or control by
the city, is not regulatory in any manner, and
in substance has been recognized and upheld
by the weight of authority.
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“We conclude that a nondiscriminatory tax,
levied upon the doing of business, for the
sole purpose of maintaining the municipal
government, without whose municipal
services and protection the press could
neither exist nor function, must be sustained
as being within the purview and necessary
implications of the Constitution and its
amendments.” (115 Cal. App. 2d 389- 390.)

The Supreme Court of the United States
denied certiorari (346 U. S. 833). Justices
Black and Douglas dissented, stating, inter
alia, that “The license tax involved here is a
privilege tax in fact as well as in form -- ‘a
flat tax imposed on the exercise of a
privilege granted by the Bill of Rights.” (319
U. S. at p. 113.) No government can exact a
price for the exercise of a privilege which
the Constitution guarantees.”

In the light of all the foregoing, we are
persuaded that the City of New York may
constitutionally impose the Gross Receipts
Tax upon petitioner Steinbeck. The tax
applies not only to writers and publishers
but to all businesses, professions, trades,
vocations and commercial activities. It is
measured by gross receipts and applies to all
without discrimination. No tax is due and no
return need be filed unless and until the
gross receipts exceed $10,000 per annum.
Thus, it is a general tax and one which is
not, in any sense, aimed at the press or at
writers. The city does not seek, through the
guise of the Gross Receipts Tax, to regulate
those covered by its provisions or, more
particularly, to restrain or interfere with
freedom of the press. Its sole object is
revenue notwithstanding the fact that the tax
is styled a “privilege tax.” The Gross
Receipts Tax is, like any tax, a burden.

Nevertheless, it does not impair Mr.
Steinbeck’s right of freedom of the press
any more than an income tax impairs such
right. “The guaranties of the Constitution
and Bill of Rights in favor of the freedom of
the press, freedom of speech, and personal
liberty, were never intended to restrict the
right of taxation for the support of the
government. If these guaranties did restrict
the power of taxation, the government
would soon be insolvent, and powerless to
furnish the protection claimed.” (City of
Norfolk v. Norfolk Landmark Pub. Co.,95
Va. 564, 565.) *316

There is no claim and no showing by
petitioner that the amount levied was
arbitrary or harsh in nature, or oppressive or
confiscatory, or that his freedom to write or
disseminate his writings has been actually
curtailed by the tax. What is more, petitioner
has failed to demonstrate that the tax was
imposed for the purpose of regulating his
writing.

Petitioner next asserts that he is entitled to
an allocation of tax even if the tax as applied
to him is constitutionally valid. He contends
that an allocation is required because part of
the activity which gives rise to his receipts
consists of the exercise of a constitutionally
protected privilege, viz., ‘“the creative
activity of writing”. Petitioner maintains that
the “City must provide a basis for allocating
to the creative activity of writing,
constitutionally protected, a reasonable
portion of the royalties earned by the
appellant.” There is no merit to this
argument which, it will be observed, is, in
reality, but a restatement of his principal
argument that a privilege tax cannot be
levied upon a writer at all. If petitioner were
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correct, it would be difficult to conceive of
any business which would not be entitled to
a similar allocation, since hardly any
business can be carried on without speech or
writing. However, no such suggestion is to
be found in any of the cases. Indeed, the
decisions involving the application of a
privilege tax to newspapers stand for the
proposition that the exercise of freedom of
the press does not grant immunity from
general taxation, not for the proposition that
only selected incidents unconnected with
such exercise may be taxed. The totality is
subject to tax.

Mr. Steinbeck’s final contention is that even
if he is not totally exempt from the privilege
tax, the city cannot reach royalties paid to
him for his consent to sales and
performances of his work in interstate and
foreign commerce. The claim is that the
grant of consent -- the license to publish --
constituted the commencement of or
induced interstate commerce.

The contracts for licenses of petitioner’s
rights in his novels, plays and motion picture
scripts call for the payment of a lump sum or
a percentage or a combination of the two.
The percentage payment, commonly
referred to as “royalties”, is made by the
publisher on the basis of the number of
copies that the publisher has sold. While
many of the sales may have been made by
the publisher in other States and other
countries, and it may be that *317 the
publisher was engaged in interstate and
foreign commerce as a result, it does not
necessarily follow that petitioner was
likewise engaged in interstate and foreign
commerce. The relationship between Mr.
Steinbeck and his publishers was that of

debtor and creditor -- not that of joint
venturers (cf. Broadcast Music v. Taylor,10
Misc 2d 9). Petitioner received no property
rights in the books or magazines sold by the
publishers nor in the films made by the
motion picture companies. It is true that the
word “royalty” is defined generally as a
share of the profits reserved to the owner for
permitting another to use his property (see
77 C. J. S., Royalty or Royalties, pp.
542-543) and that the sharing of profits is an
element of a joint venture arrangement.
However, there was to be no sharing of
losses. For example, petitioner was to
receive a percentage of the amount charged
by the publisher for all copies sold, less
copies returned, but with “no deduction for
cash discounts or oad debts.” An
indispensable essential of a contract of
partnership or joint venture, both under
common law and statutory law, is a mutual
promise or undertaking of the parties to
share in the profits of the business and
submit to the burden of making good the
losses. (Reynolds v. Searle,186 App. Div.
202, 203.) An agreement to distribute the
proceeds of an enterprise upon a percentage
basis does not give rise to a joint venture if
the enterprise does not represent a joinder of
property, skills and risks (Gordon Co. v.
Garcia Sugars Corp.,241 App. Div. 155).
“The ultimate inquiry is whether the parties
have so joined their property, interests, skills
and risks that for the purpose of the
particular  adventure their  respective
contributions have become as one and the
commingled property and interests of the
parties have thereby been made subject to
each of the associates on the trust and
inducement that each would act for their
joint benefit * * *” (Hasday v. Barocas,10
Misc 2d 22, 28.) The present case does not
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reveal such an amalgam of property or
interests as would create a joint venture. No
one can deny that petitioner and the
publishers had a community of interest and a
common economic objective. However that
may be, it is not “enough that two parties
have agreed together to act in concert to
achieve some stated economic objective.
Such agreement, by itself, creates no more
than a contractual obligation, otherwise
every stockholders’ agreement *318 would
give rise to a joint venture. The fiduciary
obligation arises upon the coagulation of
property, profits or other interests which the
parties can then be said to hold jointly and
which are made accessible to each other in
terms of the confidential relationship which
exists between joint associates.” (Id., pp.
28-29.)

The sums payable to petitioner by way of
royalties were merely the price for the
licensing of certain of his literary rights. The
sales made by the publishers and the gross
receipts from the motion pictures were
simply the means by which the price for the
licensing of Mr. Steinbeck’s literary rights
were ultimately to be determined. The
relationship between an author and a
publisher is not that of joint venturers
merely because the publisher is to pay the
author on the basis of receipts from the sale
of books. On the contrary, it must be said
that the source of Mr. Steinbeck’s income
was not the sales made by the publisher, but
the contracts made between him and his
publisher in New York City (see Ingram v.
Bowers,57 F. 2d 65).

Petitioner makes the further argument that
his activities are so closely related to
interstate commerce and foreign commerce

that they must be treated as though they
were activities in interstate or foreign
commerce.

The commerce clause of the Constitution of
the United States (U. S. Const., art. I, § 8)
expressly commits to Congress and
impliedly withholds from the several States
the power to regulate commerce among the
States and with foreign nations. Foreign
commerce, as well as interstate commerce,
is governed by the commerce clause, and the
same principles govern both (Joseph V.
Carter & Weekes Co.,330 U. S. 422, 425).
The purpose of the commerce clause is to
protect commercial intercourse  from
invidious restraints, to prevent interference
through conflicting or hostile State laws, and
to insure uniformity in regulation (11 Am.
Jur.,, Commerce, § 2). Although the term
“commerce” is employed in the Constitution
it is not defined therein and it has been said
that the term is not susceptible of exact and
comprehensive  definition (id., § 3).
However, it is no longer open to question
that the formation of a contract between
persons in different States is not within the
protection of the commerce clause unless the
performance thereof is within its protection
(Western Live Stock v. Bureau of
Revenue,303 U. S. 250, 253; see, also, *319
Matter of New Yorker Mag. v. Gerosa,3
NY2d 362, appeal dismissed by the
Supreme Court of the United States on April
28, 1958, 356 U. S. 339). “Nor is taxation of
a local business or occupation which is
separate and distinct from the transportation
and intercourse which is interstate
commerce forbidden merely because in the
ordinary course such transportation is
induced or occasioned by the business.”
(Western Live Stock v. Bureau of Revenue,
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supra,p. 253.) In Ficklen v. Shelby County
Taxing Dist.(145 U. S. 1, 24) the Supreme
Court of the United States sustained a
license tax measured by a percentage of the
gross annual commissions received by
brokers engaged in negotiating sales within
the State of Tennessee for sellers without the
State. In so doing, the court said: “This tax
is not on the goods, or on the proceeds of the
goods, nor is it a tax on non-resident
merchants; and if it can be said to affect
interstate commerce in any way it is
incidentally, and so remotely as not to
amount to a regulation of such commerce.”
In our judgment, the quoted language from
the foregoing cases is applicable here. The
writing by Mr. Steinbeck of books, plays,
magazine articles, motion picture scripts and
radio scripts, and the granting, within the
city of New York, of licenses to certain of
the rights therein is separate and distinct
from the subsequent sale by others of books,
magazines, etc., in interstate or foreign
commerce even though the granting of the
licenses may induce or occasion interstate
commerce. The most Mr. Steinbeck can
claim is that his receipts, insofar as their
measure was based on the amount of
subsequent interstate or foreign sales by
other persons of books published by such
other persons, are traceable to such interstate
or foreign sales. That does not bring him
within the coverage of the commerce clause.
In the Western Live Stock case (303 U. S.

250, supra) the Supreme Court noted, as one
reason for upholding the statute there under
consideration, that a tax on the taxpayer’s
activity could not be levied elsewhere than
in New Mexico where the taxpayer
prepared, printed and published a magazine
(the magazine was circulated within and
without the State of New Mexico). Here, as
in that case, a tax on Mr. Steinbeck’s
activities cannot be levied elsewhere than in
New York. In the words of the Ficklen case
(145 U. S. 1, 24, supra), “This tax is not on
the goods, or on the proceeds of the goods,
nor is it a tax on non-resident merchants;
and if it can be said to affect interstate
commerce in ¥*320 any way it is incidentally,
and so remotely as not to amount to a
regulation of such commerce.”

The order of the Appellate Division should
be affirmed, with costs.

Judges Desmond, Dye, Fuld, Froessel, Van
Voorhis and Burke concur.

Order affirmed.

Copr. (C) 2024, Secretary of State, State of
New York

End of Document
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Sayward Mazur, Respondent,
V.
Max E. Greenberg, Cantor & Reiss,
Appellant.

Supreme Court, Appellate Division, First
Department, New York
22816
April 30, 1985

CITE TITLE AS: Mazur v Greenberg,
Cantor & Reiss

HEADNOTE

PARTNERSHIP
EXISTENCE OF RELATION

(1) Whether partnership status is enjoyed
turns on various factors, including sharing in
profits and losses, exercising joint control
over business, and making capital
investment and possessing ownership
interest in partnership ---Here, these
customary indicia were not all present;
plaintiff only shared in profits, and that only
at fixed 5% of net rate, and he was not
responsible for any losses; there were no

actual losses but had there been any,
plaintiff would not have been responsible;
plaintiff did exercise some control in firm,
but he had no capital investment, nor did he
possess any ownership interest in firm; he
knew of firm’s written partnership
agreement, although possibly not its terms
--- Arrangement seems to be precursor to
today’s law firm practice of two-tiered
partnerships; plaintiff was compensated by
fixed percentage of net income and had no
other financial involvement --- Moreover,
when 1967 partnership agreement, executed
only by original five partners, was amended
in 1976, only surviving original partners
signed it --- In light of totality of these
circumstances, there was no partnership
involving plaintiff; therefore, partnership did
not dissolve upon plaintiff’s withdrawal.

OPINION OF THE COURT

Concur -- Kupferman, J. P., Asch, Fein and
Lynch, 1J.

Order and interlocutory judgment of the
Supreme Court, New York County
(Fraiman, J.), entered January 24, 1984,
which held the partnership involved was
dissolved by operation of law upon the
withdrawal of plaintiff Mazur, who was
found to be a partner; which directed the
defendant partnership to account for the
value of plaintiff’s partnership share,
including physical and capital assets, all fees
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earned but not collected as of the date of
plaintiff’s withdrawal, less an allowance for
fees never collected as of the date of
plaintiff’s withdrawal and depreciation and
investment tax credit benefits previously
enjoyed by plaintiff is reversed to the extent
appealed from, on the law and the facts,
without costs, and the complaint is
dismissed.

In 1968, four years after being admitted to
the Bar, plaintiff joined the defendant firm
as an associate. In 1973, plaintiff and four
others requested to be made partners. Five
attorneys, who were originally partners
pursuant to a written agreement, allowed
them to share in the firm’s annual profits,
but did not give them an interest in the
firm’s capital account. Nor were these
individuals responsible for the firm’s rent or
losses. They also did not sign the 1967
partnership agreement, which had been
signed by the original five partners, and had
no other written agreement. The firm did
allow them to call themselves partners and
they were so listed in Martindale-Hubbell
and on the firm’s letterhead. They were
listed as partners on the firm’s tax return and
they also received net profits from the firm,
but at a fixed rate.

The plaintiff withdrew from the firm in 1979
and brought this action requesting an
accounting from the defendant. He also
sought a declaratory judgment that the
partnership was to dissolve upon his
withdrawal. ”Whether partnership status is
enjoyed turns on various factors, including
sharing in profits and losses, exercising joint
control over the business, and making

capital investment and possessing an
ownership interest in the partnership.
(M.LF. Sec. Co. v. Stamm & Co., 94 AD2d
211, 214, affd 60 NY2d 936.) *606

Here, these customary indicia were not all
present. The plaintiff only shared in the
profits, and that only at a fixed 5% of the net
rate, and he was not responsible for any
losses. There were no actual losses but had
there been any, plaintiff would not have
been responsible. Plaintiff did exercise some
control in the firm, but he had no capital
investment, nor did he possess any
ownership interest in the firm. He knew of
the firm’s written partnership agreement,
although possibly not its terms.

The arrangement seems to be a precursor to
today’s law firm practice of two-tiered
partnerships. (See, e.g., Natl L J, Oct. 22,
1984, p 1.) Plaintiff was compensated by a
fixed percentage of net income and had no
other financial involvement. It is especially
worth noting that when the 1967 partnership
agreement, executed only by the original
five partners, was amended in 1976, only the
surviving original partners signed it.

In light of the totality of these
circumstances, we find that there was no
partnership  involving  the  plaintiff.
Therefore, the partnership did not dissolve
upon plaintiff’s withdrawal.

Copr. (C) 2024, Secretary of State, State of
New York
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MAX E. GREENBERG, CANTOR &
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Opinion

*928 **764 Order affirmed, with costs. The

weight of the evidence more nearly
comports with the findings by the Appellate
Division. (110 A.D.2d 605, 488 N.Y.S.2d
397).

WACHTLER, C.J., and JASEN, MEYER,
SIMONS, KAYE, ALEXANDER and
TITONE, JJ., concur.

All Citations

66 N.Y.2d 927, 489 N.E2d 764, 498
N.Y.S.2d 795 (Mem)
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M.LF. Securities Company et al.,
Appellants,
V.
R. C. Stamm & Co., Respondent

Supreme Court, Appellate Division, First
Department, New York
16518N
June 16, 1983

CITE TITLE AS: M.1.F. Sec. Co. v
Stamm & Co.

SUMMARY

Appeal from an order and judgment (one
paper) of the Supreme Court at Special
Term (David B. Saxe, J.), entered December
3, 1982, in New York County, which (1)
denied an application by petitioners to stay
arbitration, and (2) granted a cross motion
by respondent to compel arbitration.

HEADNOTES

Arbitration
Agreement to Arbitrate

(1) In commercial transactions only an
explicit and unequivocal agreement to use
arbitration as the exclusive method of
dispute resolution gives rise to an obligation
to arbitrate; accordingly, petitioner, a limited
partnership, which, as a member of the
American Stock Exchange (Amex) agreed to
arbitrate disputes only with those entities
expressly set forth in the applicable
arbitration  provision of the Amex
constitution, may not be compelled to
arbitrate a claim against it by respondent,
one of its divisions, for which no provision
for arbitration was made; respondent is not a
partner of petitioner so as to be covered by
said arbitration provision since it did not
comply with the statutory prerequisites for
the establishment of a partnership and the
relationship between the two did not have
any of the customary indicia of a
partnership; moreover, even if registration
applications filed by certain of respondent’s
personnel contained agreements to arbitrate
between them and petitioner, said
agreements do not obligate petitioner to
arbitrate with respondent; a partnership may
not assert the claim of an individual partner.

APPEARANCES OF COUNSEL

Judith B. Yaeger of counsel (Stephen R.
Steinberg with her on the brief; Reavis &
McGrath, attorneys), for appellants.
Peter R. Cella, P. C., for respondent.
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OPINION OF THE COURT
Sullivan, J. P.

On or about July 1, 1981 petitioner M.I.F.
Securities Company (MIF), a limited
partnership, and respondent R. C. Stamm &
Co. (Stamm), a general partnership, both
engaged in the securities business, entered
into an agreement whereby Stamm was to
operate as a division of MIF under certain
limited profit and expense sharing
provisions. MIF was a member firm of the
American Stock Exchange (Amex), while
Stamm was not a member of Amex or any
other securities exchange.*212

The agreement called for Stamm to
“introduce” its securities and commodities
business to MIF and clear its transactions
through MIF’s clearing agent, for which
Stamm, as compensation therefor, was to be
paid 60% of the net income received by MIF
from the business generated by these
accounts. Stamm would not share in either
the profits or expenses arising from any
other portion of MIF’s business. MIF would
provide Stamm with office space, market
information dissemination devices,
telephone lines to exchange floors and
medical and life insurance for its employees.
Stamm was to be responsible for its own
accounts, any losses generated by those
accounts, and various expenses associated
with its business, including salary for its
employees. The agreement did not contain
any provision for the arbitration of disputes
between the parties.

A few months after the agreement was
executed a dispute arose over Stamm’s
clearing charges. When Stamm thereafter

served MIF with a demand for arbitration
before Amex, MIF sought a stay on the
ground that the parties had not agreed to
arbitrate (CPLR 7503, subd [b]). Finding
that the applicable arbitration provision of
the Amex constitution was “broad enough to
cover the parties herein and their disputes”,
since “[u]nder the terms of the [a]greement
between the parties, [Stamm)], as a ‘division’
of MIF, is essentially a part, or a partner, of
a member firm”, Special Term denied the
petition and granted Stamm’s cross motion
to compel arbitration. We disagree, and
reverse.

In commercial transactions only an explicit
and unequivocal agreement to use
arbitration as the exclusive method of
dispute resolution gives rise to an obligation
to arbitrate. (Matter of Acting Supt. of
Schools of Liverpool Cent. School Dist.
[United Liverpool Faculty Assn.], 42 NY2d
509, 512.) “The reason for this requirement,
quite simply, is that by agreeing to arbitrate
a party waives in large part many of his
normal rights under the procedural and
substantive law of the State, and it would be
unfair to infer such a significant waiver on
the basis of anything less than a clear
indication of intent” (Matter of Marlene
Inds. Corp. v Carnac Textiles, 45 NY2d
327, 333-334). Thus, because of the nature
of arbitration, where a party forfeitsthe*213
right to a trial, often before a jury, in a
judicial forum bound by legal precedent and
the rules of evidence, the decisions of which
are subject to broad appellate review, an
agreement to arbitrate “may not be implied
or depend upon subtlety for its existence”
(Steigerwald v Dean Witter Reynolds, Inc.,
84 AD2d 905, 906, affd 56 NY2d 621).
Furthermore, and contrary to Stamm’s
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argument, raised for the first time on appeal,
it is a judicial responsibility, and not the
arbitrator’s, to decide the threshold question
of whether the parties are bound by a valid
agreement to arbitrate. (Matter of County of
Rockland [Primiano Constr. Co.], 51 NY2d
1, 5; Spectrum Fabrics Corp. v Main St.
Fashions, 285 App Div 710, 714, affd 309
NY 709.)

Section 1 of article VIII of the Amex
constitution provides: “members, member
firms, partners of member firms, member
corporations and officers of member
corporations shall arbitrate all controversies
arising in connection with their business
between or among themselves or between
them and their customers as required by any
customer’s agreement or, in the absence of a
written agreement, if the customer chooses
to arbitrate.” Thus, in becoming a member
of Amex, MIF agreed to arbitrate disputes
only with those entities expressly set forth in
the applicable arbitration provision of the
Amex constitution. Since Stamm is only a
“division” for which no provision for
arbitration was made, MIF was entitled to a
stay. Instead, Special Term, under a theory
that Stamm enjoyed quasi-partnership status,
and in disregard of well-accepted principles,
expanded the explicit and unequivocal
language of the arbitration provision to
embrace this dispute.

Stamm was never either a general or limited
partner of MIF, a New York limited
partnership. As a creature of statute (see
Ruzicka v Rager, 305 NY 191, 197; Lanier v
Bowdoin, 282 NY 32, 38), a limited
partnership  must comply with the
requirement for the filing of a certificate
containing, inter alia, “[t]he name[s] and

place[s] of residence of each member;
general and limited partners being
respectively designated.” (Partnership Law,
§ 91, subd [1],par*214 [a], cl [iv].)
Partnership status in a limited partnership
may not, therefore, be established by
implication. Had Stamm become any type of
partner in MIF, MIF’s limited partnership
agreement would have had to be amended
and, under New York law, an amended
certificate of limited partnership filed.
(Partnership Law, § 113, subd [2], pars [c],
[d].) This was not done. Moreover, under
section 2 (d) (2) of article IV of the Amex
constitution, “The Exchange shall not
approve a firm as a regular or options
principal member firm unless ... every
general partner in the firm is a regular,
options principal or allied member of the
Exchange.” Stamm never registered under
any of those categories.

More significantly, though, the relationship
between Stamm and MIF did not have any
of the customary indicia of a partnership.
Whether partnership status is enjoyed turns
on various factors, including sharing in
profits and losses, exercising joint control
over the business, and making capital
investment and possessing an ownership
interest in the partnership. (See, e.g., Matter
of Steinbeck v Gerosa, 4 NY2d 302,
317-318, app dsmd 358 U.S. 39; Ramirez v
Goldberg, 82 AD2d 850, 852.) The
agreement between MIF and Stamm shows
that Stamm never enjoyed any partnership
prerogatives, and certainly it had no
obligation with respect to MIF’s losses. Its
involvement in MIF was strictly limited. In
return for the clearing services, office space
and employee fringe benefits provided by
MIF, it paid MIF 40% of the net proceeds


https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000605&cite=51NY2D1&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_605_5
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000605&cite=51NY2D1&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_605_5
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000605&cite=51NY2D1&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_605_5
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000154&cite=285APPDIV710&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_154_714&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_154_714
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000596&cite=309NY709&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000596&cite=309NY709&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000596&cite=305NY191&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_596_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_197
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000596&cite=282NY32&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_596_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_38
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000596&cite=282NY32&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_596_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_38
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS91&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS91&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000114&cite=NYPTS113&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000605&cite=4NY2D302&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_317&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_605_317
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000605&cite=4NY2D302&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_317&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_605_317
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958202471&pubNum=0000780&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000155&cite=82APPDIV2D850&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_155_852
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000155&cite=82APPDIV2D850&originatingDoc=Ic0e02177dbe811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_155_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_155_852

M.I.F. Sec. Co. v Stamm & Co., 94 A.D.2d 211 (1983)
463 N.Y.S.2d 771

generated by its accounts.

Stamm’s argument that its arrangement with
MIF involved the intermingling of the
business of both entities and the mutual
sharing of risks and profits is belied by the
agreement, which evidences an intention to
keep the two entities distinct. The risks and
losses of each entity are clearly segregated
and confined to the entity from the business
of which they arose. Both parties were at
risk only with respect to their own business,
and Stamm had no right to a portion of any
profits or income generated by MIF’s
accounts.  Moreover, the agreement
specifically retained the individual identity
of each entity by requiring Stamm to pay the
salaries of its own employees, to pay
forseparate*215 Stamm stationery, to pay
for its own separate telephone lines and to
pay its own legal and accounting fees. Such
an arrangement hardly infuses the
relationship between MIF and Stamm with
partnership or joint venture status. In any
event, joint venture status is not recognized
in the applicable arbitration provision of the
Amex constitution.

Quite apart from the argument that it is a
quasi-partner, Stamm also contends that the
arbitration clause contained in the U-4
applications of some of Stamm’s personnel
for registration with Amex as MIF
representatives requires MIF to arbitrate its
dispute with Stamm. Stamm’s two partners
and an associate were required to register as
representatives of MIF so that Stamm could
clear its own trades through MIF’s clearing
agent. MIF sponsored these applications.

This argument is without merit. First of all,
Stamm’s personnel, even in their own

individual capacities, do not have the right
to compel MIF to arbitrate. By executing the
U-4 applications Stamm’s personnel agreed
to arbitrate any disputes with MIF as is
required by the Amex constitution or rules.
The U-4 is apparently a standard form used
by many stock exchanges whereby the
applicant selects from among those listed the
exchange with which he seeks registration.
As its terms make clear the arbitration
provision contained therein is a standard
clause which only references the particular
exchange rule to which it will apply: “I
agree to arbitrate any dispute, claim or
controversy that may arise between me and
my firm, or a customer, or any other person,
that is required to be arbitrated under the
rules, constitution, or by-laws of the
organization with which | registered, as
indicated in Question 8.” Each exchange has
its own mandatory arbitration rules which
vary from exchange to exchange.
Noteworthy in this regard are the rules of the
New York Stock Exchange which require
arbitration of “any controversy between a
non-member and a member” (NY Stock
Exch Const, art VIII, 88 1, 2; NY Stock
Exch Guide [CCH], 1071-2 [1980]). But
absent a specific agreement to arbitrate, as is
the case here, MIF’s arbitration obligations
are defined by the constitution and rules of
Amex, the exchange withwhich*216 the two
Stamm partners and their associates
registered. And the Amex constitution does
not require MIF to arbitrate with
nonmembers such as Stamm, even if they
are its registered representatives.

Moreover, even if the U-4 registration
application obligated MIF to arbitrate with
the Stamm personnel representatives, the
status of Stamm’s personnel as MIF’s
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representatives and any agreements to
arbitrate they might have are irrelevant,
since none of the individuals is a party to the
arbitration proceeding, the agreement out of
which the dispute arose, or the dispute itself,
all of which are solely between the two
partnerships.

Stamm argues that there is no difference
between the Stamm individuals and Stamm,
the partnership, and that if MIF is obligated
to arbitrate with any individual employee
under his U-4 application, it is obligated to
arbitrate with Stamm. The law, however,
does not allow such facile interchange of
identities. The jural rights of a partnership,
as an entity, are separate and distinct from
those of its partners and employees, as
individuals. “[W]here an action on a
partnership claim is brought, as it should be,
in either the firm name or in the names of
the individual members as copartners, the
firm members sue in a capacity different
from their capacity as individuals.” (Ruzicka
v Rager, 305 NY 191, 198-199, supra.) A
partnership may not assert the claim of an
individual partner (see Calkins v Smith, 48
NY 614), any more than an individual
partner may assert the claim of the
partnership (see Kirschbaum v Merchants
Bank of N. Y., 272 App Div 336).

Finally, the cases offered by Stamm for the
proposition that Amex rules require
arbitration (see, e.g., Muh v Risher, 38
NY2d 441; Brown v Gilligan, Will & Co.,
287 F Supp 766), involve controversies
where both parties were members of Amex.
Since nothing in the parties’ agreement or in
the Amex constitution compels arbitration
the stay should have been granted.

Accordingly, the order and judgment,
Supreme Court, New York County (Saxe,
J.), entered December 3, 1982, which denied
petitioners’ application to stay arbitration,
and granted respondent’s cross motion to
compel arbitration, should be reversed, on
the law, with costs and
disbursements,the*217 petition to stay
arbitration granted and the cross motion to
compel arbitration denied.

Fein, J.
(Dissenting).
I would affirm.

The construction placed on the U-4
application would render the arbitration
clause contained therein meaningless and
without purpose. The term “my firm”
necessarily had to mean M.L.F. Securities
Company (M.L.F.), the Amex member, not
R.C. Stamm & Co. (Stamm), which was not
a member. There could be no dispute
between the individuals, as such, and M.I.F.
Whatever their dispute with M.LF., it
encompassed disputes between M.I.F. and
the collective entity Stamm, albeit Stamm
was a partnership.

Kassal, J.
(Dissenting).

| am in accord with the conclusion reached
at Special Term denying the petition and
granting the cross motion to compel the
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parties to proceed to arbitration (CPLR
7503, subd [a]), albeit not for the reasons
stated. | agree with the majority that the
finding that respondent was a division of
M.I.F. Securities Co. (M.IL.F.) is insufficient
to confer upon it the status of a quasi
partner, as held by Special Term. However,
the arbitration provision contained in section
1 of article VIII of the American Stock
Exchange (Amex) constitution is sufficiently
broad to compel arbitration under the
circumstances of this case. The Amex
constitution provides: “Members, member
firms, partners of member firms, member
corporations and officers of member
corporations shall arbitrate all controversies
arising in connection with their business
between or among themselves or between
them and their customers as required by any
customer’s agreement or, in the absence of a
written agreement, if the customer chooses
to arbitrate” (emphasis added).

| recognize that the arbitration provision is
not as broad as that provided under the rules
of the New York Stock Exchange, which
require arbitration of “any controversy
between a non-member and a member” (NY
Stock Exch Const, art VIII, 88 1, 2).
However, | disagree with the majority in its
limited interpretation of the relevant
portions of the U-4 registration application.
This form had been executed by all of the
parties comprising the respondent, namely,
the two partners, Robert Stamm and Janet
Goldberg and the only employee of the
partnership, KathleenNolan.*218 Each of
the three U-4 applications provides in clear
and unmistakable language: “I agree to
arbitrate any dispute, claim or controversy
that may arise between me and my firm, or a
customer, or any other person, that is

required to be arbitrated under the rules,
constitution, or by-laws of the organization
with which | registered as indicated in
Question 8” (emphasis added).

Each applicant, in completing the U-4
application, was registered with Amex and it
is noteworthy that the applications were all
submitted at the direction and under the
sponsorship of appellant. They were all
signed by petitioner and, subsequently, they
were approved by Amex. As a result, both
partners and the sole employee of
respondent were accorded status as
registered representatives of M.LLF. The
clear import of the arbitration provision,
contained in each U-4 application, included
an agreement by each applicant to arbitrate
any dispute, claim or controversy “between
me and my firm”, which would be not only
the individual partners and employee of R.C.
Stamm & Co., but also by the Stamm
partnership, and the term “my firm”
connotes the petitioner.

The majority overlooks that a partnership is
not a legal entity and has no status separate
and apart from the individuals who comprise
the firm (Partnership Law, § 10; Caplan v
Caplan, 268 NY 445; Chemical Bank of
Rochester v Ashenburg, 94 Misc 2d 64).
Unlike a corporation, which is an artificial
“person” created by law and existing
independently of the persons who control it,
a partnership cannot be considered as
separate from the persons comprising it and
has no independent legal rights.

The scope of petitioner’s obligation to
arbitrate under its agreement with Amex is
broad. In terms of the parties bound to
arbitration, as set forth in the Amex
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constitution, the provision encompasses
“members”, “member firms” and ‘“partners
of member firms”, which clearly includes
petitioner. As to the subject matter covered,
that, too, includes this dispute, which
pertains to a division of commissions and is
embraced in the language “in connection
with their business”. As to the extent of the
other parties similarly bound, as set forth in
the language “between or among
themselves”, it is clearly the intent of this
verycomprehensive*219 provision to require
that members of Amex arbitrate all disputes
involving themselves, their employees, other
members and customers, whether or not
there is any other agreement to arbitrate.
This would also include all internal disputes
involving the business of the members, such
as here.

Accordingly, since the intention is to bind
member firms and since the respondent, by
its two individual members and only
employee in their filed U-4 registration
applications, have similarly agreed to be
bound, the nexus between the two parties
hereto is that both have agreed with Amex to
arbitrate disputes or controversies.

Ruzicka v Rager (305 NY 191) and
Kirschbaum v Merchants Bank of N. Y. (272
App Div 336), relied upon by the majority,
have no bearing upon the issue before us on
this appeal. In Ruzicka, the court was
referring to the principle that, for purposes
of pleading, where an action on a
partnership claim was brought, the action
could be commenced either in the firm name
or in the name of the individual members as
copartners. Kirschbaum stands for the
similar principle that where an action is
brought to recover on a partnership debt

owing from a third party, the action must be
brought on behalf of and for the benefit of
the partnership and not by the individual
partner, since the cause of action belongs to
the partnership and not to one of its
members.

This is essentially different from the issue
before us in this case. Here, we have a
situation where the only two partners and its
only employee agreed to submit to binding
arbitration  “any  dispute, claim or
controversy that may arise” and included
within the scope of arbitration, not only the
individual signatory to the application, but
also the partnership. Such an agreement,
where all of the partners agreed to submit to
arbitration a partnership claim or liability is
authorized and binding upon the partnership
(Partnership Law, § 20, subd 3). Inasmuch
as each of the partners agreed to submit to
binding arbitration any dispute or
controversy that might arise, there is
sufficient in the record to conclude that there
existed an agreement for arbitration under
the circumstances of this case. This is
particularly so in the face of the broad and
general arbitrationclause*220 so that the
function of the court, upon an application to
stay arbitration, is limited to “perform the
initial screening process designed to
determine in general terms whether the
parties have agreed that the subject matter
under dispute should be submitted to
arbitration.” (Matter of Nationwide Gen. Ins.
Co. v Investors Ins. Co. of Amer., 37 NY2d
91, 96; see, also, Matter of Weinrott [Carp],
32 NY2d 190, 198; Matter of Prinze
[Jonas], 38 NY2d 570, 576-577.)

Accordingly, the order, Supreme Court,
New York County (David B. Saxe, J.),
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M.I.F. Sec. Co. v Stamm & Co., 94 A.D.2d 211 (1983)
463 N.Y.S.2d 771

entered December 3, 1982, denying
petitioners’ application to stay arbitration
and granting respondent’s cross motion to
compel arbitration, should be affirmed.

Ross and Milonas, JJ., concur with Sullivan,
J. P.; Fein and Kassal, JJ., each dissent in
separate opinions.

Order and judgment, Supreme Court, New

Footnotes

*

York County, entered on December 3, 1982,
reversed, on the law, the judgment vacated,
the petition to stay arbitration granted and
the cross motion to compel arbitration
denied. Appellants shall recover of
respondent $50 costs and disbursements of
this appeal.*221

Copr. (C) 2024, Secretary of State, State of
New York

MIF alleges that, although designated as such in their agreement, Stamm, in fact, never even became a division of it

since it does not directly or indirectly own Stamm’s assets or operate it as a separate unit.
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OPINION & ORDER

RONNIE ABRAMS, United States District
Judge:

*1 Plaintiffs Obra Pia Ltd. (“Obra Pia”),

Obra Pia (U.S.) Feeder, LP (“OP Feeder”),
KIT Capital, Ltd. (“KIT Capital”), and
Kaleil Isaza Tuzman (“Tuzman’) bring this
action against Defendants  Seagrape
Investors LLC (“Seagrape”) and its
principal, Edward Mullen, asserting claims
for breach of fiduciary duty, breach of
contract, breach of the covenant of good
faith and fair dealing, and fraud, as well as
for a declaratory judgment as to certain
terms contained in the parties’ agreements.
Now before the Court is Defendants’ motion
to dismiss the First Amended Complaint and
Obra Pia’s cross-motion for domestication
of a foreign judgment issued in the British
Virgin Islands. For the reasons that follow,
Defendants’ motion 1is granted, and
Plaintift’s cross-motion is denied.

BACKGROUND

I. Factual Background

Unless otherwise noted, the following facts
are drawn from Plaintiffs’ First Amended
Complaint (the “FAC” or “Complaint”),
Dkt. 19, and are assumed to be true for the
purpose of this motion. See Stadnick v.
Vivint Solar, Inc., 861 F.3d 31, 35 (2d Cir.
2017).

A. Convento Obra Pia
The instant dispute arises out of a series of
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investment agreements related to the
development of a luxury hotel project in
Cartagena, Colombia, known as “Convento
Obra Pia” (the “Development” or the
“Project”). See FAC 4 1. The Development
“involves the historic restoration of the 17th
century Obra Pia Franciscan Covent, located
in a UNESCO World Heritage zone, to
create a 102-room hotel with amenities.” /d.
9 2. Obra Pia—a British Virgin Islands
(“BVI”) company, id. § 16 —assembled,
through its local branch in Colombia known
as Obra Pia Sucursal Colombia, Ltda. (“OP
Colombia”), five “separate, adjacent
parcels” for the Development. See id. § 3.
These parcels were purchased between 2009
and 2014, and “ ‘Phase 1’ restoration of the
covenant and construction of the
Development was completed between 2014
and 2016.” Id. q 4. Plaintiffs assert that
“Obra Pia holds all of the necessary
entitlements, construction license and
development rights to complete the
construction and  fit-out of  the
Development.” Id. According to the
Complaint, the Development had been
“appraised in excess of [$34 million] on an
‘as 1s’/land appraisal basis and in excess of
[$50 million] on a feasibility/discounted
cash-flow basis.” Id. §| 3.

B. The Parties
As noted, Plaintiff Obra Pia is a company
formed under the laws of the BVI. See id.
16. Plaintiff OP Feeder 1s a limited
partnership also organized under the laws of
the BVI, see id. § 17, and Plaintiff KIT
Capital is a company organized under the

laws of Dubai, see id. 9§ 19. Tuzman, an
individual, appears to own, manage and/or
control the Obra Pia and KIT Capital
entities. See, e.g., FAC Ex. 2 at 9 (Tuzman
signs on behalf of himself, Obra Pia, OP
Feeder, KIT Capital, and KIT Media); FAC
Ex. 3 at 4 (Tuzman signs on behalf of
himself, Obra Pia, OP Colombia, OP
Manager, and KIT Nevis); FAC Ex. 4 at 5
(Tuzman signs on behalf of OP Feeder).

*2 Mullen—on his own and through
Seagrape—invested in the Development
through a  “complicated series of
‘investment” and  ‘credit’ agreements
beginning in 2013 and continuing through
2016.” See id. q 7; see also id. 99 5, 11. At
some point during this time, Plaintiff asserts,
“Mullen conveyed his equity interests into
an entity known as Seagrape Investors, LLC
... and replaced Seagrape Investors, LLC as
a party to the investment agreements.” Id.
11.

According to Plaintiffs, Mullen and Tuzman
had a “long-standing business and personal
relationship.” Id. 9§ 6. They assert, for
instance, that prior to Mullen’s investment
in the Development, he—both individually
and through his entity Oaktree Partners, LLP
(“Oaktree”)—invested in companies
“related to” Tuzman, such as one known as
KIT Media, Ltd. (“KIT Media”). Id. § 27.
Plaintiffs contend that these prior
investments “generated capital proceeds
which Mullen and Oaktree [then] elected
[to] contribute to KIT Media for purposes of
investing in the Development.” 1d. 9| 28.
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C. Key Agreements Related to the
Development

1. The Agreements In General

Mullen and/or Seagrape entered into various
agreements with Plaintiffs between 2013
and 2016. In general, Plaintiffs contend that
these agreements “interchanged equity
interests and ‘credit obligations,” ” which
“commingl[ed] not only the capital amounts
associated with these interests but also the
respective rights of the parties as to these
investments.” Id. 9 12. They assert that,
pursuant to the various agreements,
Defendants “held financial interests as
equity interests in the Development,”
“sought to treat those equity interests as
debt,” and “subordinated those interests to
the rights of” another entity, GACP
Cartagena LLC (“GACP” or the “Senior
Lender”). Id. q9 13, 97. Plaintiffs maintain
further that the parties “understood that the
Development would take years to complete
and reach operational status.” Id. 4 67. As
such, Mullen allegedly expressed to
Tuzman, “both orally and in writing, that he
actually viewed his investment as being
‘tantamount to equity’ and did not expect
[his, or Seagrape’s] investment to be
redeemed by the respective dates set forth”
in the relevant agreements. /d. § 68.

2. Investment Agreement

On May 1, 2013, Mullen, Oaktree, Tuzman,
and KIT Media entered into the Investment
Agreement. Id. 99 30-31 & FAC Ex. 1
(“Investment Agreement”).2 Mullen and

Oaktree were 1dentified as “Investors,”
while KIT Media was listed as the
“Recipient” and Tuzman was listed as the
“Guarantor.” FAC 9 31. Pursuant to the
Investment  Agreement, “Mullen and
Oaktree agreed to convert their prior[ ] net
investment in KIT Media in the amount of
$1,885,513 into an investment in the
Development,” as well as to “invest
additional capital in the amount of
$1,850,000.” Id. 9§ 30 & Investment
Agreement at 1. Thus, through this
agreement, Mullen invested a total of
$3,735,513 in the Development. See FAC
35. As security for his investments, Tuzman
agreed to grant Mullen a first mortgage on
two properties—identified as the
“Collateral”—in Cannes, France and Park
City, Utah. See Investment Agreement §§
1.1,5.1 & FAC q 32.

The Investment Agreement provided for
“redemption and return of Mullen’s and
Oaktree’s investment on or before
December 31, 2013” (the “Due Date”). FAC
9 33; see also Investment Agreement § 3.1
(providing that the investment amounts
“shall be redeemed by [KIT Media] to
[Mullen and Oaktree] in full ... on or before
December 31, 2013,” along with a
“guaranteed return on [the $1,885,513
investment]” and a “return based on a 20%
share in [KIT Media’s] profits” as to the
$1,850,000 investment). Plaintiffs maintain,
however, that the Investment Agreement did
not provide Mullen with any “control over
the terms of redemption and/or return on the
investment principal.” FAC 9 36. Rather,
Plaintiffs assert, the Investment Agreement
makes clear that “redemption or return of
capital investment is controlled solely by the
recipient with the sources of funding likely
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to be either a capital transaction or cashflow
from the Development.” Id. § 37.

*3 In the event of a default under the
Investment Agreement, the “sole remedy”
for Mullen and Oaktree was “to foreclose
upon [their] interest in the collateral
securing the investment.” Id. § 38. Plaintiffs
assert that neither Mullen nor Oaktree ever
“declared a default under the [ ] Investment
Agreement,” nor “took any action with
respect to the [Clollateral.” See id. 4 39-40.

The Investment Agreement contains a New
York choice-of-law  provision, which
provides that the Agreement “shall be
governed by and construed in all respects in
accordance with the laws of the State of
New York.” Investment Agreement § 11.

3. Investment Addendum

On September 19, 2014, the parties entered
into an “Addendum to Investment
Agreement” (the “Addendum”). See FAC
41 & FAC Ex. 2 (“Addendum”). Pursuant to
the Addendum, Seagrape replaced Mullen
and Oaktree as the “Investor” and OP
Feeder replaced KIT Media as the
“Recipient.” FAC 9 42. Tuzman remained
listed as a “Guarantor,” although KIT
Capital and Obra Pia were also added as
“Guarantors.” See id. The Collateral in
Cannes, France and Park City, Utah were
replaced with “New Collateral,” defined as
four properties in Cartagena de Indias,
Colombia that Obra Pia owned and that KIT
Capital beneficially owned. See Addendum
§§ 3.1, 3.2 & FAC 4 57. The Addendum

noted that the Investment Agreement was
“incorporated by reference into this
Addendum,” and provided in particular that
“[a]ny terms in the [Investment] Agreement
not explicitly changed or overwritten by this
Addendum will continue to apply to the
business dealings between the Parties.”
Addendum at 1.

Plaintiffs allege that, at the time of the
execution of the Addendum, “Mullen’s
shares in KIT Media had not been
transferred to KIT Capital,” as required by
the Investment Agreement, FAC q 43, and
that neither Mullen nor Seagrape had
contributed any ‘“additional funds to Obra
Pia” between the execution of the
Investment Agreement and the execution of
the Addendum, see id. | 44.

The Addendum acknowledged that, in
January 2014, KIT Capital had made a
“partial redemption” to Seagrape in the
amount of $50,000. See Addendum at 2 &
FAC q 45. Pursuant to the Addendum, OP
Feeder “was obligated to redeem from
[Seagrape]” (1) the $1,885,513 investment,
plus a guaranteed return, for a total
redemption of $2,161,492, and (2) the
$1,850,000 investment, “plus an additional
20% on [that] amount,” for a total
redemption of $2,200,000. See Addendum at
3 & FAC 9 46-47. In light of the $50,000
partial redemption, the total “2013 Amount
Due” was calculated as $4,331,492. See
Addendum at 3 & FAC 9 49. Defendants
thus “claim[ed]” that, as of September 2014,
they “were entitled to a redemption in the
amount of $4,331,492 ... which amounts to a
$595,979 return, or approximately 16%
return[,] on [their] investment over a period
of 16 months.” FAC q 50. Plaintiffs assert
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that, between January 2014 and August
2015, “no additional redemption of
[Defendants’] principal was made.” Id. 9 59.

The Addendum also acknowledged that, as
of September 19, 2014, no default had been
declared pursuant to the Investment
Agreement. See Addendum § 1.2 & FAC q
51. The Investment Agreement’s Due Date,
moreover, was replaced with March 31,
2015 (the “New Due Date”). See Addendum
§§ 1.1, 1.2 & FAC q 51. The parties further
agreed to a “reasonable preferred return”
(the “Delay Preferred Return™) to be applied
to the 2013 Amount Due of $4,331,492,
starting January 1, 2014. See Addendum at
3; see also Addendum § 1.3 (“The Parties
agree that the Delay Preferred Return will be
[10%] per annum, compounded monthly.”).
According to Plaintiffs, applying the Delay
Preferred Return to the 2013 Amount Due
amounted to a total of $4,656,354—a
“$920,841 return, or an approximate 25%
return[,] on [Defendants’] $3,735,513
investment a mere 16 months prior.” FAC 9
53 & Addendum § 1.4.

*4 Pursuant to the Addendum, Seagrape
made an “additional capital investment” in
OP Feeder in the amount of $343,646 (the
“Additional Investment”). See Addendum §
2.1 & FAC 9§ 54. The Delay Preferred
Return applied to the Additional Investment,
but began to accrue only as of October 1,
2014. See Addendum § 2.2 & FAC 9§ 54.
Under the terms of the Addendum, the
parties agreed that, “in order for [OP Feeder]
to fulfill its obligation to redeem the 2013
Amount Due and the  Additional
Investment,” plus “any Delay Preferred
Return at time of redemption,” OP Feeder
would —immediately upon execution of the

Addendum—issue to Seagrape 500 “Limited
Partnership Interests” in OP Feeder (the
“Original LP Interests”). See Addendum §
2.3 & FAC 9 55. The Addendum provided
that the Original LP Interests represented an
approximately $5 million ownership interest
in OP Feeder. See id. One hundred of the
500 Original LP Interests were defined as
the “Ongoing Investment Interests.” See id.

The Addendum provided further that, at the
time of its execution, the “total redemption
amount due” to Seagrape was $4 million
(the “Current Amount Due”), which
included the Additional Investment but
excluded the $1 million worth of Original
LP Interests. See Addendum § 2.5 & FACq
56.

4. GACP Letter of Interest

In mid-2016, “as a result of [certain]
pressure asserted by Mullen,” the parties to
the Addendum—i.e., Mullen, Seagrape, KIT
Media, OP Feeder, Tuzman, KIT Capital,
and Obra Pia—*"agreed to pursue a
third-party purchase of the
yet-to-be-completed Development.” FAC ¢
69. The parties allegedly “further agreed that
proceeds from a third-party sale would be
used to pay off the Development’s creditors,
including [Mullen and Seagrape], with any
residual proceeds to be paid to the Obra Pia
entities.” Id. 9 70. Accordingly, “with
[Defendants’] knowledge and consent,” the
Obra Pia entities “sought a buyer for the
Development.” Id. § 71.

On August 23, 2016, an entity known as
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GACP Latin America Partners, LLC
(“GACP LA”), a “GACP-affiliate,” entered
into a “letter of intent to purchase a majority
of the Development” (the “August 2016
LOI”). Id. q 72. According to Plaintiffs, the
August 2016 LOI gave GACP LA “the
exclusive right to purchase control of the
Development,” based on a “total valuation
of the Development” at $50.2 million. /d.
73. GACP LA would thereby “purchase the
Obra Pia entities’ interest in the
Development, and  pay off  the
Development’s creditors, including
[Defendants].” Id. 9 74. GACP LA’s
“exclusivity period” initially lasted through
October 7, 2016, but was later extended
through November 30, 2016. See id. 9
75-76. Plaintiffs allege that Defendants
“were aware of, and consented to, the
August 2016 LOL.” Id. § 78. Plaintiffs assert
further that, through August 2016,
Defendants “took no action to enforce what,
if any, rights they had with respect to any
default under the [ ] Addendum.” /d. q 77.

5. Credit and Security Acknowledgement

On August 25, 2016, Tuzman, Obra Pia, OP
Colombia, Obra Pia Management, GP (“OP
Manager”), and KIT Capital (Nevis) LLC
(“KIT Nevis”) entered into a Credit and
Security Acknowledgement (the “CSA”)
with Seagrape. See FAC q§ 79 & FAC Ex. 3
(“CSA”). In the CSA, Tuzman, Obra Pia,
OP Colombia, OP Manager, and KIT Nevis
were collectively identified as the
“Debtors.” See CSA at 1 & FAC 9 82.
Plaintiffs assert, however, that neither
Mullen nor Seagrape was “identified as

creditors or lenders in the CSA documents.”
See FAC 9 81. Plaintiffs allege that the
CSA, together with the August 2016 LOI,
was “intended by the participating parties to
be part of an overall transaction for
financing and selling the Development.” /d.
9 80.

The CSA expressly provided that the
Addendum, executed on September 19,
2014, and the Investment Agreement,
executed on April 30, 2013,* were “ratified
and confirmed in their entirety, except as
superseded or modified by [the CSA].” CSA
§ 4. The CSA referred to the Investment
Agreement and the Addendum together as
the “Previous Agreements.” Id. The CSA
provided, moreover, that “any contradiction
between the Previous Agreements, on the
one hand, and [the CSA], on the other, shall
be resolved in favor of [the CSA].” CSA §
9.

*5 The CSA provided that Seagrape was
“owed by the Debtors related to funds lent
and invested, and penalties and interest
levied, by Seagrape and related parties over
time ... in the [Development].” CSA § 1.
The parties acknowledged in the CSA that
the Debtors had “not repaid all of the funds
lent by Seagrape when due” pursuant to the
Previous Agreements. See CSA § 2. The
CSA thus provided that, as of July 31, 2016,
Seagrape was due $4,694,806 (the “Cash
Amount Due”), which was to accrue interest
from August 1, 2016 at the rate of 15% per
annum “or the maximum rate allowed by
applicable law.” CSA § 2 & FAC 99 83-84.
The CSA provided further that Seagrape was
“entitled to a total of 237.5 LP Interests” in
OP Feeder, “as a result of its original
investment and certain Penalty LP
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Interests.” CSA § 2 & FAC § 85. According
to the CSA, Seagrape’s 237.5
“beneficially-owned LP Interests” had a
“conversion rate,” as of July 31, 2016, of
$2,882,018. CSA § 2 & FAC 9 87.

Pursuant to the CSA, the Debtors agreed to
be “jointly and severally obligated to pay
Seagrape the Cash Amount Due,” plus
interest, by January 2, 2017 (the
“Foreclosure Date”). CSA § 10 & FAC 9 90.
Seagrape, in turn, agreed “not to foreclose”
on the “Secured Assets”—defined in the
CSA as the “real-estate security for the Cash
Amount Due,” which consisted of “the
Personal Guarantee” defined in Investment
Agreement § 5.6 “for the Guaranteed
Balance” and the properties defined as “New
Collateral” in the Addendum, see CSA §
5—or on “any other collateral” until the
Foreclosure Date had passed, “as long as all
Debtors completely fulfill their obligations
under [the CSA].” CSA § 11 & FAC 9 91.
The parties also agreed that, in the event that
either Debtors or “a third-party on behalf of
Debtors” paid Seagrape at least $1 million
by January 2, 2017, the Foreclosure Date of
January 2, 2017 would be “extended to
March 31, 2017.” CSA § 11 & FAC 9 92.
Moreover, the parties agreed that, if a partial
payment of at least $1 million was made to
Seagrape by January 2, 2017, that payment
would “constitute an obligation senior to the
remainder of Seagrape’s Cash Amount Due,
and shall be paid by the Debtors prior to
Seagrape’s receiving any additional funds.”
CSA § 11 & FAC 4 93. According to the
Complaint, prior to October 31, 2016,
GACP LA wired $1 million directly to
Defendants “to reduce the obligation owed
by the Obra Pia entities to [them],” FAC q
94, and Defendants “acknowledged receipt”

of the $1 million payment “in reduction [of]
the amount [they were] owed by the Obra
Pia entities,” id. § 95. As a result of the $1
million payment, the Foreclosure Date was
thus extended to March 31, 2017. See id.
96.

Pursuant to § 11 of the CSA, the Debtors
also agreed to “fully cooperate to facilitate
Seagrape’s foreclosing on the property and [
] not [to] block such foreclosure or
cooperate with anyone seeking to block it.”
CSA § 11. In turn, Seagrape agreed to
“exercise best efforts to support Debtors’
sale of all or a portion of the Project that
would result in repayment of the Cash
Amount Due,” and not to, in any event, “do
anything to block such a sale.” Id.

The CSA contains a New York
choice-of-law provision, providing that it
“shall be governed by the laws of the State

of New York ... without regard to its rules of
conflicts of law.” CSA § 12.

6. Subordination Agreement

On October 14, 2016, GACP, Seagrape, OP
Feeder, Obra Pia (Non-U.S.) Feeder, KIT
Capital, and Obra Pia entered into the
Subordination Agreement. FAC 9§97 & FAC
Ex. 4 (“Subordination Agreement”). As the
“holder[ ] of the Senior Loan,” GACP was
identified as the “Senior Lender.” FAC 9§ 97
& Subordination Agreement at 1. Seagrape,
OP Feeder, Obra Pia (Non-U.S.) Feeder, and
KIT Capital were each identified as a
“Subordinated Lender,” and Obra Pia was
identified as the “Borrower.” /d.
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*6 The Subordination Agreement provided
that Obra Pia would execute and deliver to
GACP a “Secured Promissory Note” in the
amount of $1.5 million (the “Senior Loan”).
See Subordination Agreement, Recital 2. It
provided further that, of the $1.5 million
“being advanced by [GACP] pursuant to the
Senior Loan Documents,” $1 million “shall
be immediately paid to Seagrape and
credited against the Subordinated Loans
made by Seagrape to or for the benefit of
[Obra Pia].” See Subordination Agreement,
Recital 3. Accordingly, pursuant to § 1(a),
the $1.5 million payment “contemplated by
the Senior Loan Documents” was divided
into a $500,000 payment to Obra Pia and a
$1  million payment to Seagrape.’
Subordination Agreement § 1(a). The parties
expressly agreed that “all debt owed by
[Obra Pia] to any of the Subordinated
Lenders”—i.e., Seagrape, OP Feeder, Obra
Pia  (Non-U.S.) Feeder, and KIT
Capital—“is and shall be subordinate and
junior in right of payment to the prior
payment in full of the Senior Loan and the
obligations under the Senior Loan
Documents, ... and that the subordination is
for the benefit and enforceable by [GACP].”
Subordination Agreement § 1(a) & FAC
99. In the Subordination Agreement, each
Subordinated Lender also specifically
represented that “[t]he amounts due to the
Subordinated Lender by [Obra Pia] are
either (a) unsecured or (b) such security
interest has not been perfected” “at all times
until all Senior Debt has been paid.”
Subordination Agreement § 5(f). The
Subordinated Lenders, including Seagrape,
agreed further that they would not “declare a
default with respect to any Subordinated
Loan or exercise any rights with respect to

any collateral securing the Subordinated
Loans without providing [GACP] at least
three [ ] months advanced notice.”
Subordination Agreement § 1(a) & FAC
100.

Pursuant to § 2 of the Subordination
Agreement, the parties agreed that, if,
“during the continuation of an event of
default of which [the] Subordinated Lenders
have received written notice, a payment or
distribution is made to any Subordinated
Lender that because of [the Subordination
Agreement] should not have been made to
them, such Subordinated Lender who
receives the distribution shall hold it in trust
for [GACP] ... and pay it over to [GACP].”
Subordination § 2 & FAC 9 102. The
Subordination Agreement also confirmed
the Foreclosure Date of March 31, 2017. See
Subordination Agreement § 1(b) & FAC §
103.

The Subordination Agreement contains a
New  York choice-of-law  provision,
providing that the Agreement, “and all
disputes or controversies arising out of or
relating to [the Subordination Agreement] or
the transactions contemplated hereby[,] shall
be governed by, and construed in
accordance with, the laws of the State of
New York.” Subordination Agreement § 12.

7. Amendments to GACP Letter of
Interest

On December 5, 2016, GACP LA’s August
2016 LOI was amended. See FAC 9§ 104.
Pursuant to this first amendment, “the
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Development was assigned a total valuation
of $43.9 million,” and GACP agreed to “pay
off all of the Development’s creditors and
outside investors, including the ‘debt’ owed
to [Defendants],” and to “purchase the
majority of the equity in the Development,
with an Obra Pia entity retaining any
residual portion of the equity.” Id. 9§ 105.

In early 2017, however, GACP LA allegedly
“advised [that] it needed additional time to
obtain the necessary financing, consummate
its purchase of the equity in the Obra Pia
entities, repay the Oba Pia entities’ creditors
and outside investors (including Seagrape [
]), and complete the Development.” Id. q
108. Following GACP LA’s request for an
“independent appraisal of the
Development’s value ‘as is,” ” on
approximately February 27, 2017, an
independent Colombian real estate appraisal
firm Enith Barrios &
Associates—"“appraised the five real estate
parcels that comprise the Development ‘as
is’ at approximately” $34.5 million. See id.
94 106-07. According to the Complaint, on
April 30, 2017, GACP LA also “lent an
additional $240,000 for the Development’s
ongoing operations and maintenance,
including real estate tax bills.” Id. 9§ 109.

On August 1, 2017, the August 2016 LOI
was amended for a second time. See id. q
110. This second amendment “memorialized
that the $1.5 million lent by GACP in
October 2016 remained Senior Debt and
[that] the  Subordination  Agreement
remained in effect.” Id. § 112. GACP LA
also agreed to “lend an additional $145,000
for the Development’s ongoing operational
costs, including real estate tax bills.” Id. q
111. Additionally, the second amendment

provided for an “extension of time for
[GACP LA] to consummate the
transaction.” /d.

Finally, on November 6, 2017, the August
2016 LOI was amended for a third time. See
id. 4 113. With Defendants’ consent, this
third amendment apparently extended
GACP LA’s period of exclusivity to
December 31, 2017, and provided GACP
LA with the option to extend that period
further to March 31, 2018 “if GACP loaned
Obra Pia an additional $132,000 for
operational costs.” Id. 9§ 114. In general,
Plaintiffs allege that Defendants “were
aware of, and consented to,” the
amendments to the August 2016 LOIL. Id.
78.

D. Tuzman’s Indictment
*7 In approximately August 2015, Tuzman
was indicted in the Southern District of New
York in connection with charges relating to
“a completely unrelated software business
that ceased doing business in 2012.” Id. §
60. In July 2016, Tuzman was arraigned in
the U.S. District Court for the Southern
District of New York, and was subsequently
“released, with travel restrictions, based
upon his posting of adequate security, as
well as a personal-recognizance bond,” or
“PBR,” which was “signed by eight
individuals, including Mullen.” Id. 9 61.
Plaintiffs maintain that the PBR was
“significant” because it allowed Tuzman “to
continue to devote professional efforts to the
Development.” Id. 9§ 62. Nonetheless,
Plaintiffs allege, in August 2017, “Mullen
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sought to withdraw his signature [on the
PBR] in order to cause a revocation of the
bond.” Id. q 63. Plaintiffs assert further that
Mullen was “fully aware that the removal of
his signature” from the PBR “would have
severe consequences” for Tuzman, and that
Mullen sought to do so “in order to gain
leverage against [ ] Tuzman and other Obra
Pia entities in connection with the
Development.” Id. 9] 64.

E. Defendants’ Alleged Misconduct
Plaintiffs allege that, from 2013 to 2016,
“Mullen, through one device or another,
tried to have his invested capital redeemed
and paid over to him.” Id. 9 8. But, Plaintiffs
contend, “as a development project, the
sources of such redemption or payment
[were] either cashflow from the completed
Development or a capital transaction
including a sale of some or all of the assets
of the Development.” Id. 4 9. They assert
further that, because Obra Pia was unable to
“redeem Mullen’s equity interest” at the
time, “Mullen resorted to various tactics to
leverage or force a repayment in violation of
his fiduciary duties.” Id. § 10. In particular,
Mullen allegedly “took personal action”
against Tuzman in order to “leverage
repayment in the absence of a redemption,”
filed “complaints in the nature of
involuntary bankruptcy petitions against
Obra Pia,” and filed “a nefarious demand for
payment and liquidation of Obra Pia in the
British Virgin Islands.” Id. 9 14. During
“this course of wrongful conduct,”
Defendants ostensibly “held themselves out
as both investors in, and creditors of, the

Development.” /d. § 15. Plaintiffs allege that
they did so “depending upon which
classification was most advantageous to
them at any given time, in order to advance
their own interests to the detriment of
Plaintiffs and the Development.” /d.

F. Notice of Default

Plaintiffs contend that, on April 27, 2017,
Defendants’ counsel notified GACP,
pursuant to § 1(a) of the Subordination
Agreement, that Defendants intended “to
declare a default by, among other parties,
Borrower under [Defendants’] Subordinated
Loans and otherwise exercise any and all
rights and remedies with respect to any
collateral securing said Seagrape
Subordinated Loans (which may include,
without limitation, the filing of a foreclosure
action in Colombia[)].” Id. § 115. Plaintiffs
allege that, at the time of this “notice of
default,” GACP was “still in its exclusivity
period to consummate its intention to
purchase the Development,” and that such
consummation “would have resulted in
[Defendants] being paid in full.” Id. 9 116.
According to  Plaintiffs, Defendants
nonetheless “did not pursue foreclosure
against any secured collateral in Colombia.”
Id. 9 117. Plaintiffs maintain that
Defendants did not do so “presumably
because the Subordination Agreement
expressly prohibited them from” taking such
action. See id.
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G. SDS Complaints

Plaintiffs assert that, on November 6, 2017,
Defendants instead filed a complaint with
the  Colombian  Superintendencia  de
Sociedades (the “SDS”), which is a
supervisory body “akin to the United States
Securities and Exchange Commission.” /d. §
118. In the first SDS Complaint, Defendants
alleged that “the Obra Pia entities had
defaulted in payment obligations” owed to
Defendants, as well as to an architectural
firm named Barrera & Barrera. See id.
Defendants did not seek any relief “for other
investors or creditors in the Development
besides themselves and Barrera & Barrera.”
Id. 9 127. Through the SDS Complaint,
Defendants sought “liquidation of [OP
Colombia]”—an action which Plaintiffs
allege was “tantamount to a request for
liquidation of Obra Pia [itself], as all five of
the Development’s land/building parcels and
all of the Development’s entitlements and
construction licenses were held by [OP
Colombial.” Id. q 118. Plaintiffs maintain
further that Defendants failed to disclose to
the SDS that they were “in fact, subordinate
to GACP (pursuant to the CSA) and pari
passu with other creditors and LP investors
in [OP Feeder].” Id. 9 128.

*8 According to Plaintiffs, a “legal predicate
of filing a request for liquidation with the
SDS” is the “presence of two allegedly
overdue and unpaid creditors.” Id. 9 120.
They assert that Barrera & Barrera was “not
an overdue and unpaid creditor of [OP
Colombia]” at the time Defendants filed the
first SDS Complaint, but that Defendants
nevertheless “induced Barrera & Barrera to
join in the first SDS complaint under false
pretenses.” Id. 9 121-22. They allege
further that, at all relevant times, Defendants

were in fact “aware that Barrera & Barrera
was not an overdue and unpaid creditor of
the Obra Pia entities.” Id. § 123.

On approximately November 27, 2017,
Barrera & Barrera allegedly withdrew its
participation in the first SDS Complaint by
“writing to the SDS,” stating that “it had
been improperly induced by [Defendants] to
participate in the liquidation request” and
that “it was not an overdue and unpaid
creditor.” Id. 9 124. Plaintiffs contend that,
at the time of Barrera & Barrera’s
withdrawal, however, “the SDS had already
opened an inquiry,” id. § 125, and that “once
an SDS inquiry commences, the company in
question is put under SDS supervision,”
which apparently “cannot be lifted through
the withdrawal of one, or even both,
creditors,” and instead ends only when the
“formal SDS inquiry and review process” is
complete, see id. 4 126. Thus, Plaintiffs
maintain, as a result of Defendants’ filing of
the first SDS Complaint, “the SDS put the
Obra Pia entities under ‘supervision,” ”
which “had the effect of creating a
government lien on the Development,
significantly impairing the Obra Pia entities’
ability to take any material actions regarding
the sale or refinancing of the Development,
freezing the ability of the Development to
take any material action  without
complicated SDS reviews and approvals,
and significantly tarnishing the business
reputation of the Development.” Id. § 129.
They assert further that the filing of the first
SDS Complaint also “chill[ed] the market,
as Colombian SDS-supervised sales have
historically been associated with
drug-related crime and asset seizure.” Id. q
130. Moreover, following Defendants’ filing
of the first SDS Complaint, GACP LA
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allegedly “failed to exercise its right to
extend the exclusivity period beyond
December 31, 2017, thereby withdrawing
from its expressed intent (for over a year) to
purchase the Development.” Id. 9 132.

On October 18, 2018, Defendants filed a
second SDS Complaint, alleging that they
were “owed $4,694,806,” and—according to
Plaintiffs—"“making spurious and
inflammatory false claims and
misrepresent[ing] their right to receive
payment.” Id. 49 133-34.

Plaintiffs allege that Defendants filed the
SDS Complaints in order to “circumvent the
terms of the Subordination Agreement,
which expressly prohibited payment of
[their] subordinated debt until GACP’s
Senior Loan was fully repaid,” id. 9 135, as
well as to “advance [their] interest in front
of creditors that were either senior to or pari
passu to [them],” such as GACP, “and/or to
seek assignment of the Development by the
SDS,” id. 9 136. Plaintiffs contend that the
filing of these Complaints, which
purportedly contained “false allegations,”
“directly resulted in the reduction of the sale
value of the Development.” Id. § 137. In
particular, Plaintiffs allege that at least two
other entities entered into letters of intent
with the Obra Pia entities for a contemplated
sale of the Development, but that neither
sale ultimately consummated, “in large part
due to the SDS supervisory status.” See id.
99 138-39. Overall, Plaintiffs assert, the SDS
supervision “impaired the value of [OP
Colombia’s] assets and the prospect of a sale
or refinancing of the Development.” Id. q
142. At the end of its investigation,
however, the SDS apparently “uncovered no
evidence of the wrongdoing of which

[Defendants]  complained in  [their]
complaints to the SDS,” id. 9 143, and
instead, “entirely refuted [Defendants’]
claims that Obra Pia was insolvent and
mismanaged,” id. 4 144.

H. BVI Statutory Demand®

*9 On January 21, 2019, Defendants served
a “Statutory Demand” under Section 155 of
the BVI Insolvency Act 2003, seeking
dissolution of Obra Pia. See id. | 145-46.
Plaintiffs allege that, in particular, the
Statutory Demand sought dissolution of
Obra Pia “based on the false claim that
[Defendants] were owed $5,099,917.49” as
a result of Obra Pia’s “guarantee” under the
Investment Agreement, the Addendum, and
the CSA, “each of which were superseded
by the Subordination Agreement.” Id. 9 147.
On February 4, 2019, Obra Pia made an
application to the BVI Court to set aside the
Statutory Demand, arguing that it had a
“reasonable prospect of establishing a
set-off, counterclaim or cross claim against
[Seagrape] in an amount greater than the
amount specified in the statutory demand.”
See Giardino Decl. Ex. 2 at 2.

In a judgment dated May 22, 2019, the BVI
Court set aside the Statutory Demand and
directed Obra Pia to “commence a New
York action within 30 days from the date of
this judgment unless the parties settle the
matter in the meantime.” FAC 9 148
(internal ~ quotation  marks  omitted).
Additionally, in an order dated May 23,
2019, and entered May 31, 2019, the BVI
Court ordered Seagrape to pay Obra Pia’s
costs in bringing its application to set aside
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the Statutory Demand—specifically, in the
amount of $40,200—by June 6, 2019, see
Giardino Decl. Ex. 6 at 1, which Plaintiffs
contend Seagrape did not do, see Giardino
Decl. § 18.

II. Procedural Background

In light of the BVI Court’s judgment,
Plaintiffs commenced this action in the
Supreme Court of New York on June 24,
2019. FAC 9 23, 149. On August 21, 2019,
Defendants removed the action to this Court
on diversity jurisdiction grounds. Id. 9 24.
Plaintiffs  filed the First Amended
Complaint—the operative complaint—on
September 18, 2019. Dkt. 19. On October 9,
2019, Defendants moved to dismiss the First
Amended Complaint pursuant to Federal
Rule of Civil Procedure 12(b)(6). Dkt. 25.
Plaintiffs  filed their opposition on
November 13, 2019, Dkt. 36, and
Defendants replied on December 6, 2019,
Dkt. 47. Separately, on November 12, 2019,
Obra Pia filed a cross-motion “for
domestication of foreign judgment,” Dkt.
33, to which Defendants filed an opposition
on November 26, 2019, Dkt. 44, and Obra
Pia filed a reply on December 3, 2019, Dkt.
46. On August 27, 2020, the Court received
supplemental letter briefs from the parties
regarding whether the law of New York or
the law of the British Virgin Islands applies
to the claims in this case. See Dkt. 81 (Defs.
Supp. Ltr.); Dkt. 82 (Pls. Supp. Ltr.).

LEGAL STANDARD

To survive a motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6), a
complaint must plead “enough facts to state
a claim to relief that is plausible on its face.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544,
570 (2007). “A claim has facial plausibility
when the plaintiff pleads factual content that
allows the court to draw the reasonable
inference that the defendant is liable for the
misconduct alleged.” Ashcroft v. Igbal, 556
U.S. 662, 678 (2009). “Where a complaint
pleads facts that are ‘merely consistent with’
a defendant’s liability, it ‘stops short of the
line between possibility and plausibility of
entitlement to relief.” ” Id. (quoting
Twombly, 550 U.S. at 557). On a Rule
12(b)(6) motion, the question 1is “not
whether [the plaintiff] will ultimately
prevail,” but “whether [the] complaint [is]
sufficient to cross the federal court’s
threshold.” Skinner v. Switzer, 562 U.S. 521,
529-30 (2011) (citation omitted). In
answering this question, the Court must
“accept| ] all factual allegations as true, but
‘givfe] no effect to legal conclusions
couched as factual allegations.” ” Stadnick,
861 F.3d at 35 (quoting Starr v. Sony BMG
Music Entm’t, 592 F.3d 314, 321 (2d Cir.
2010)). Moreover, on a motion to dismiss, a
court “may consider any written instrument
attached to the complaint, statements or
documents incorporated into the complaint
by reference, legally required public
disclosure documents filed with the SEC,
and documents possessed by or known to
the plaintiff and upon which it relied in
bringing the suit.” ATSI Commc 'ns, 493
F.3d at 98.
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DISCUSSION

I. Plaintiffs’ Breach of Fiduciary Duty
Claims

*10 Plaintiffs first assert two breach of
fiduciary duty claims, one based on
Defendants’ status as “equity partners” and
“joint venturers,” and the other based on
their status as “lenders” or “creditors.”

A. Choice of Law
As a preliminary matter, Defendants assert
that BVI law applies to Plaintiffs’ first cause
of action only—for breach of fiduciary duty
based on Defendants’ status as equity
partners or “joint venturers.” See Mot. at
20.7 In particular, Defendants contend that
“lulnder  well-established choice-of-law
rules, questions relating to the internal
affairs of a business entity are decided in
accordance with the law of the place of
incorporation,” including with respect to
“claims between and among owners for
breach of fiduciary duty.” See id. It is true
that the internal affairs doctrine “recognizes
that only one State should have the authority
to regulate a corporation’s internal
affairs—matters peculiar to the
relationships among or between the
corporation and its current officers,
directors, and  shareholders—because
otherwise a corporation could be faced with
conflicting demands.” Drenis v. Haligiannis,
452 F. Supp. 2d 418, 427 (S.D.N.Y. 2006)
(quoting Edgar v. MITE Corp., 457 U.S.

624, 645 (1982)) (emphasis added).
Nonetheless, the Court finds that the internal
affairs doctrine is not applicable here.

Defendants argue that BVI law “governs the
rights and obligations of the general and
limited partners of OP Feeder,” Reply at 2,
because “Seagrape’s rights as a limited
partner arise under the Limited Partnership
Agreement of OP Feeder, which is a
creature of BVI Law,” id. at 8. But
Plaintiff’s breach of fiduciary duty claim is
not brought under OP Feeder’s Limited
Partnership Agreement—an agreement that
was not attached to the Complaint, is not
incorporated into the Complaint by
reference, and on which the Court cannot
conclude, without more, is “integral” to the
Complaint.t See ATSI Commc 'ns, 493 F.3d
at 98; Chambers v. Time Warner, Inc., 282
F.3d 147, 153 (2d Cir. 2002). To the
contrary, Plaintiffs’ first cause of action is
brought against Defendants as “equity
holders in the Development” and as “limited
partners in Obra Pia.”” See FAC q 151. Nor
are “matters peculiar to the relationships
among or between [OP Feeder] and its
current officers, directors, and
shareholders,” Drenis, 452 F. Supp. 2d at
427, involved in this claim. Rather, this
cause of action invokes the various
agreements into which the parties entered,
such as the CSA, see id. § 156, and the
Subordination Agreement, see id. § 160."° In
fact, Defendants acknowledge that the CSA
and the Addendum, at a minimum, “make
reference to Seagrape’s Limited Partnership
Units in OP Feeder,” but nonetheless
argue—without pointing to any document at
issue in this action—that “under the internal
affairs doctrine, Seagrape’s internal rights
and obligations as a limited partner of OP
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Feeder are governed by BVI law.” See
Reply at 8.

*11 The agreements that give rise to this
action all contain New York choice-of-law
provisions. See also Opp’n at 22 (arguing
that Defendants’ “equity interest in Obra Pia
arises from the 2013 Investment Agreement,
the 2014 Addendum, and the CSA, each of
which are governed by New York law”).
“New York recognizes the right of
contracting parties to agree to the choice of
law.” See Drenis, 452 F. Supp. 2d at 425;
see also 19 Recordings, 97 F. Supp. 3d at
438 (“Here, the choice of law question is
resolved by reference to the Licensing
Agreement, which contains a clear choice of
law provision selecting New York law.”).
“[IIn order for a choice-of-law provision to
apply to claims for tort arising incident to
the contract, the express language of the
provision must be ‘sufficiently broad’ as to
encompass the entire relationship between
the contracting parties.” Krock v. Lipsay, 97
F.3d 640, 645 (2d Cir. 1996) (quoting
Turtur v. Rothschild Registry Int’l, Inc., 26
F.3d 304, 309-10 (2d Cir. 1994)). On the
other hand, “tort claims are outside the
scope of a choice-of-law provision when the
provision only specifies what law governs
construction of the terms of the agreement.”
Chiste v. Hotels.com L.P., 756 F. Supp. 2d
382, 411 (S.D.N.Y. 2010). Here, the
choice-of-law provisions contained in CSA
and the Subordination Agreement, for
instance, are ‘“‘sufficiently broad” so as to
encompass Plaintiffs’ breach of fiduciary
duty claim. The CSA provides that it “shall
be governed by the laws of the State of New
York ... without regard to its rules of
conflicts of law,” and the parties also
consented to  certain  jurisdictional

agreements and waivers “[w]ith respect to
any dispute, controversy, or claim relating
to, connected with or arising out of this
Agreement.” See CSA § 12; see also CSA §
4 (defining the Investment Agreement and
the Addendum together as the “Previous
Agreements,” and providing that those
agreements are ‘“ratified and confirmed in
their entirety, except as superseded or
modified by this Agreement”); CSA § 9
(providing that “any contradiction between
the Previous Agreements, on the one hand,
and this Agreement, on the other, shall be
resolved in favor of this Agreement”). The
Subordination Agreement similarly contains
a broad choice-of-law provision, providing
that the Agreement, “and all disputes or
controversies arising out of or relating to
[the Subordination Agreement] or the
transactions contemplated hereby][,] shall be
governed by, and construed in accordance
with, the laws of the State of New York.”
Subordination Agreement § 12.
Accordingly, the parties agreed that any
disputes arising out of the Agreements were
to be governed by New York law, and New
York law thus applies to Plaintiffs’ breach
of fiduciary duty claims. See, e.g., Turtur,
26 F.3d at 309 (provision that parties
consented to jurisdiction of New York
courts “to resolve any controversy or claim
arising out of or relating to this contract or
breach thereof” was “sufficiently broad” to
cover tort claims arising from the
contractual relationship).

B. Breach of Fiduciary Duty as Equity
Partner (Count I)
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“To state a claim for breach of fiduciary
duty under New York law, a plaintiff must
allege ‘(1) the existence of a fiduciary
relationship, (2) misconduct by the
defendant, and (3) damages directly caused
by the defendant’s misconduct.” ” Mosdos
Chofetz Chaim, Inc. v. RBS Citizens, N.A.,
14 F. Supp. 3d 191, 206 (S.D.N.Y. 2014)
(quoting Varveris v. Zacharakos, 110
A.D.3d 1059, 1059 (2d Dep’t 2013)).

As to the first prong, “[a] fiduciary
relationship exists under New York law
when one person is under a duty to act for or
to give advice for the benefit of another
upon matters within the scope of the
relation.” Boccardi Capital Sys., Inc. v. D.E.
Shaw Laminar Portfolios, L.L.C., 355 F.
App’x 516, 519 (2d Cir. 2009) (quoting
Flickinger v. Harold C. Brown & Co., 947
F.2d 595, 599 (2d Cir. 1991)) (alteration
omitted). “In determining whether a
fiduciary duty exists, the focus is on whether
one person has reposed ‘trust or confidence
in another’ and whether the second person
accepts the trust and confidence and
‘thereby gains a resulting superiority or
influence over the first.” > Indep. Asset
Mgmt. LLC v. Zanger, 538 F. Supp. 2d 704,
709 (S.D.N.Y. 2008) (quoting Regions Bank
v. Wieder & Mastroianni, P.C., 423 F. Supp.
2d 265, 270 (S.D.N.Y. 2006)); see also
Grewal v. Cuneo, No. 13-CV-6836 RA,
2015 WL 4103660, at *11 (S.D.N.Y. July 7,
2015), aff’d sub nom. Grewal v. Cuneo
Gilbert & LaDuca LLP, 803 F. App’x 457
(2d Cir. 2020) (“Under New York law,
breach of fiduciary duty is a tort that arises
from a violation of a relationship of trust and
confidence.”) (alteration, internal quotation
marks, and citation omitted); Kidz Cloz, Inc.
v. Officially For Kids, Inc., No. 00 Civ. 6270

(DC), 2002 WL 392291, at *4 (S.D.N.Y.
Mar. 13, 2002) (“New York courts typically
focus on whether one person has reposed
trust or confidence in another who thereby
gains a resulting superiority or influence
over the first.”) (citation omitted).
Moreover, in order “to survive a motion to
dismiss a claim for breach of fiduciary duty,
the plaintiff must set forth specific facts
constituting the alleged relationship with
sufficient particularity to enable the court to
determine whether, if true, such facts could
give rise to a fiduciary relationship.” Poon v.
Roomorama, LLC, No. 09 Civ. 3224
(RMB), 2009 WL 3762115, at *3 (S.D.N.Y.
Nov. 10, 2009) (quoting World Wrestling
Entm’t, Inc. v. Jakks Pacific, Inc., 530 F.
Supp. 2d 486, 504 (S.D.N.Y. 2007)).

“Whether two parties engaged in business
together share a fiduciary relationship
depends on the nature and quality of that
relationship.” Kidz Cloz, 2002 WL 392291,
at *4. Generally speaking, “a conventional
business relationship does not create a
fiduciary relationship in the absence of
additional factors.” Stadt v. Fox News
Network LLC, 719 F. Supp. 2d 312, 319
(S.D.N.Y. 2010) (internal quotation marks
and citation omitted). This is particularly so
where the parties to a commercial
transaction deal at arms-length. See
Boccardi Capital, 355 F. App’x at 519
(“[W]hen parties deal at arm’s length in a
commercial transaction, no relation of
confidence or trust sufficient to find the
existence of a fiduciary relationship will
arise absent extraordinary circumstances.”)
(alteration and citation omitted); Dopp v.
Teachers Ins. & Annuity Ass’n of Am., No.
91 Civ. 1494, 1993 WL 404076, at *5
(S.D.N.Y. Oct. 1, 1993) (“The arm’s-length
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relationship of parties in a business
transaction is, if anything, antithetical to the
notion that either would owe a fiduciary
relationship to the other.”).

*12 That said, it is well established that joint
venturers owe one another fiduciary duties.
See, e.g., Slip-N-Slide Records, Inc. v. Island
Def Jam Music Grp., No. 13-CV-04450
(ALC), 2014 WL 2119857, at *2 (S.D.N.Y.
May 21, 2014) (“Under New York law,
participants in a joint venture owe one
another fiduciary duties of loyalty, to act in
the best interests of and in good faith toward
one another.”). Indeed, “[a] joint venture,
once formed, operates ‘in a sense [as] a
partnership for a limited purpose,” > Fisher
v. Tice, No. 15-CV-955 (LAK) (DF), 2016
WL 4626205, at *12 (S.D.N.Y. July 5,
2016), report and recommendation adopted,
No. 15-CV-0955 (LAK), 2016 WL 4719759
(S.D.N.Y. Sept. 8, 2016), aff’d, 692 F.
App’x 54 (2d Cir. 2017), and “[i]t 1s well
established that partners owe fiduciary
duties to co-partners,” Meisel v. Grunberg,
651 F. Supp. 2d 98, 114 (S.D.N.Y. 2009);
see also lItel Containers Int’l Corp. v.
Atlanttrafik Express Serv., Ltd., 909 F.2d
698, 701 (2d Cir. 1990) (“[A] joint venture
‘Is in a sense a partnership for a limited
purpose, and it has long been recognized
that the legal consequences of a joint
venture are equivalent to those of a
partnership.” ) (quoting Gramercy Equities
v. Dumont, 72 N.Y.2d 560, 565 (1988)).
“Accordingly, in addition to having a
contractual core, a joint venture creates a
fiduciary relationship among the joint
venturers.” Fisher, 2016 WL 4626205, at
*12.

Plaintiffs do not, however, actually plead

that they were in a partnership or joint
venture with Defendants. Cf. Kidz Cloz,
2002 WL 392291, at *5 (“Because
co-venturers and partners share a fiduciary
duty to one another, plaintiffs’ allegation of
a partnership or joint venture sufficiently
establishes the existence of a fiduciary
relationship between the parties.”). To the
extent that Plaintiffs’ first cause of action is
based on Defendants’ status as “partners” or
“joint  venturers”  with  Plaintiffs—in
furtherance of the Development or
otherwise—*“the Court must first determine
whether Plaintiff[s] adequately pleaded a
joint venture in the complaint.” Zeising v.
Kelly, 152 F. Supp. 2d 335, 347 (S.D.N.Y.
2001). A joint venture exists where “(a) two
or more persons enter into an agreement to
carry on a venture for profit; (b) the
agreement evinces their intent to be joint
venturers; (c) each contributes property,
financing, skill, knowledge, or effort; (d)
each has some degree of joint control over
the venture; and (e) provision is made for
the sharing of both profits and losses.” SCS
Commc 'ns, Inc. v. Herrick Co., Inc., 360
F.3d 329, 341 (2d. Cir. 2004). “At the
motion to dismiss stage, the absence of any
one of these elements is fatal to the
establishment of a joint venture.” Goureau
v. Goureau, No. 12 Civ. 6443 (PAE), 2013
WL 417353, at *4 (S.D.N.Y. Feb. 4, 2013)
(alterations, internal quotation marks, and
citation omitted).

Although Plaintiffs allege generally that the
underlying purpose of the relevant
agreements—the Investment Agreement,
Addendum, CSA, and Subordination
Agreement—was to finance and develop the
Development, they do not allege, among
other things, that Seagrape or Mullen
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entered into any of these agreements “to
carry on a venture for profit,” that both
Plaintiffs and Defendants “each [have] some
degree of joint control over the venture,” or
that a “provision [ ] made for the sharing of
both profits and losses” exists. Indeed,
“[pJarties can evince their intent to be joined
as joint venturers expressly through
language in an agreement or impliedly
through actions and conduct.” Cosy Goose
Hellas v. Cosy Goose USA, Ltd., 581 F.
Supp. 2d 606, 620 (S.D.N.Y. 2008). No such
intent is present here.

Because Plaintiffs have failed to sufficiently
allege the existence of a partnership or joint
venture, their breach of fiduciary duty claim
premised on Defendants’ status as “joint
venturers,” or as ‘“equity” or “limited”
partners, see FAC 9 152-53, must fail. See,
e.g., Slip-N-Slide Records, 2014 WL
2119857, at *4 (“Plamtiff’s breach of
fiduciary duty claim is dismissed because
the Amended Complaint fails to allege facts
that would give rise to a plausible inference
of a joint venture.”); Kidz Cloz, Inc. v.
Officially For Kids, Inc., 320 F. Supp. 2d
164, 176 (S.D.N.Y. 2004) (holding that
plaintiffs’ breach of fiduciary duty claim,
based on allegations ‘“that defendants
breached their fiduciary duty... as a partner
or joint venturer,” failed because “plaintiffs
failed to establish the existence of a
partnership or joint venture”); Orderline
Wholesale Distribs., Inc. v. Gibbons, Green,
van Amerongen, Ltd., 675 F. Supp. 122, 128
(S.D.N.Y. 1987) (“Since ... plaintiffs fail to
make a showing sufficient to establish the
existence of an enforceable joint venture or
partnership agreement with [defendant],
they also fail to make a showing sufficient to
establish the existence of a fiduciary

obligation to them by [defendant]—an
element essential to [their breach of
fiduciary duty claim].”). Accordingly,
Plaintiffs’ first cause of action is dismissed.

C. Breach of Fiduciary Duty as Lender

(Count II)
*13 Plaintiffs’ second cause of action for
breach of fiduciary duty is asserted against
Defendants in their capacities as “lenders”
or “creditors” to Plaintiffs. See FAC 9
168-71. As noted above, “[w]hen parties
deal at arms length in a commercial
transaction, no relation of confidence or
trust sufficient to find the existence of a
fiduciary relationship will arise absent
extraordinary  circumstances.” In  re
Mid-Island Hosp., Inc., 276 F.3d 123, 130
(2d Cir. 2002) (quoting Pan Am. Corp. v.
Delta Air Lines, Inc., 175 B.R. 438, 511
(S.D.N.Y. 1994)). Generally, while “[a]
debtor-creditor relationship is not by itself a
fiduciary relationship,” the ‘“addition of ‘a
relationship of confidence, trust, or superior
knowledge or control” may indicate that
such a relationship exists.” Id.; see also
Zorbas v. U.S. Tr. Co., 48 F. Supp. 3d 464,
480 (E.D.N.Y. 2014) (“The relationship
between a borrower and lender is normally
conducted at an arm’s length and governed
solely by the contract between them.”);
Matter of Teltronics Servs., Inc., 29 B.R.
139, 169 (Bankr. E.D.N.Y. 1983) (“A
creditor is not ordinarily a fiduciary of either
his debtor or fellow creditors, and owes
them no special obligation of fidelity in the
collection of his claim.”). Thus, “[u]nder
ordinary circumstances, a creditor-debtor
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relationship does not give rise to fiduciary
duties.” Infanti v. Scharpf, 570 F. App’x 85,
88 (2d Cir. 2014).

In certain “rare circumstances,” however, a
creditor-debtor or lender-borrower
relationship may give rise to fiduciary
duties. See Teltronics, 29 B.R. at 170 (“In
the rare circumstance where a creditor
exercises such  control  over the
decision-making processes of the debtor as
amounts to a domination of its will, he may
be held accountable for his actions under a
fiduciary standard.”). In particular, such a
relationship “may give rise to fiduciary duty
under New York law where there exists ‘a
confidence reposed which invests the person
trusted with an advantage in treating with
the person so confiding, or an assumption of
control and responsibility.” ” Roswell
Capital Partners LLC v. Alt. Constr. Techs.,
638 F. Supp. 2d 360, 368-69 (S.D.N.Y.
2009) (quoting Mfrs. Hanover Tr. Co. v.
Yanakas, 7 F.3d 310, 318 (2d Cir. 1993));
see also Zorbas, 48 F. Supp. 3d at 480 (“[A]
lender-borrower relationship may give rise
to fiduciary duty under New York law
where the borrower places such confidence
and trust in the lender that it invests the
person trusted with an advantage in treating
with the person so confiding, or an
assumption of control and responsibility.”)
(internal quotation marks and citation
omitted). In order to transform an ordinary
lender-borrower relationship into a fiduciary
relationship, a plaintiff “must allege that,
‘apart from the terms of the contract, the
parties created a relationship of higher trust
than would arise from their contracts alone,
so as to permit a cause of action for breach
of a fiduciary duty independent of the
contractual duties.” ” Fillmore E. BS Fin.

Subsidiary LLC v. Capmark Bank, 552 F.
App’x 13, 17 (2d Cir. 2014) (alteration and
citation omitted).

Plaintiffs argue that they have adequately
pleaded a fiduciary relationship here
because they have alleged, among other
things, that Defendants “played an essential
role in driving the strategic planning of the
Development,” that they “exercise[d] a level
of control over the borrower’s business,”
and that they were “in a relationship of
confidence, trust, or superior knowledge or
control.” See Opp’n at 20-21 (citing FAC 9
167-84). Putting aside the conclusory
allegations contained in paragraphs 167
through 184 of the Complaint—which
consist merely of the allegations pled in
“Count II”—the Complaint is devoid of
factual allegations supporting Plaintiffs’
theory that Defendants, as lenders,
“exercise[d] control over [Plaintiffs’]
business,” see Opp’n at 19, or “over the
decision-making processes of the debt,” see
id. at 20, or that “a relationship of
confidence, trust, or superior knowledge or
control” existed between the parties, see id.
at 19. Plaintiffs do not allege, for instance,
that Defendants, as opposed to any of the
Plaintiffs, managed or controlled the Obra
Pia entities or the Development. See Roswell
Capital, 638 F. Supp. 2d at 369 (“The law
requires present control, not simply an
aspiration of control, to support an inference
of a fiduciary relationship.”); see also, e.g.,
Infanti, 570 F. App’x at 88 (“Without some
specific basis to believe that [defendants]
had ‘assum[ed] control and responsibility’
over [plaintiff’s] affairs, or that those
defendants had some special ‘advantage’
borne of ‘a confidence reposed’ in them by
[plaintiff], [plaintiff] could not establish that
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they were fiduciaries.”) (citation omitted);
Yanakas, 7 F.3d at 318 (affirming dismissal
of breach of fiduciary duty counterclaim by
defendant-borrower against plaintiff-lender,
finding that the borrower “did not allege that
[the lender] controlled the assets or
operations of [a business whose loan was
guaranteed by the counter-claimant] or that
[the lender] otherwise exercised powers
beyond those of a typical lender-creditor”);
Roswell Capital, 638 F. Supp. 2d at 369
(concluding that the fact that a lender
obtained shares of the borrower-corporation
in exchange for lending it money did not
give rise to a fiduciary duty—even though
ownership of shares is a hypothetical form
of control—where no facts were alleged to
support the conclusion that the acquisition of
the stocks led to an actual exertion of
shareholder-based  control ~ over  the
borrower). Nor have Plaintiffs pled
sufficient facts that could establish that the
parties were engaged in a relationship of
“higher trust than would arise from their
contracts alone,” Fillmore, 552 F. App’x at
17 (alteration and citation omitted), or that
Defendants had any particular “superior
knowledge or control” with respect to the
relationship, /n re Mid-Island Hosp., 276
F.3d at 130. Because Plaintiffs have failed to
adequately plead that Plaintiffs, as
borrowers/debtors, and Defendants, as
lenders/creditors, were in a fiduciary
relationship, Plaintiff’s second cause of
action must be dismissed.

II. Plaintiffs’ Breach of Contract Claim
(Count I1I)

*14 Plaintiffs next assert a claim for breach
of contract, alleging that Defendants
breached the Subordination Agreement by
filing the SDS Complaints and the BVI
Statutory Demand. See FAC q9 186-90."" As
an initial matter, Defendants argue that
Plaintiffs’ breach of contract claim should
be dismissed because Plaintiffs “lack
standing even to invoke § 1(a) of the
Subordination Agreement.” Mot. at 12-13.
According to Defendants, the “plain
language” of the Subordination Agreement
“is exclusively ‘for the benefit of and
enforceable by the Senior Lender,” ” i.e.,
GACP, and thus, Plaintiffs are unable to
assert any claims with respect to such
enforcement. See id. at 13. The Court
disagrees. It is axiomatic that parties to a
contract have standing to enforce its terms
and, specifically, “to sue for breach of
contract.” See Veleron Holding, B.V. v. BNP
Paribas SA4, No. 12 Civ. 5966 (CM), 2014
WL 12699263, at *20 (S.D.N.Y. Apr. 16,
2014); see also Clalit Health Servs. v. Israel
Humanitarian Found., No. 02 Civ. 6552
(DC), 2003 WL 22251329, at *3 (S.D.N.Y.
Sept. 30, 2003) (“Parties to a contract have
standing to assert a breach of contract
claim.”); 24/7 Records, Inc. v. Sony Music
Entm’t, Inc., 566 F. Supp. 2d 305, 315
(S.D.N.Y. 2008) (“24/7 has standing to
bring the breach of contract claim because it
is party to the distribution agreement with
Artemis.”). Defendants concede, as they
must, that Plaintiffs—aside from Tuzman
individually—are  signatories to  the
Subordination Agreement. See Mot. at 13.
Plaintiffs thus have standing to assert the
instant breach of contract claim.

“To state a claim for breach of contract
under New York law, a plaintiff must allege
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‘(1) the existence of an agreement, (2)
adequate performance of the contract by the
plaintiff, (3) breach of contract by the
defendant, and (4) damages.” ” Landmark
Ventures, Inc. v. Wave Sys. Corp., 513 F.
App’x 109, 111 (2d Cir. 2013) (quoting
Harsco Corp. v. Segui, 91 F.3d 337, 348 (2d
Cir. 1996)). Plaintiffs assert that Defendants
breached the Subordination
Agreement—specifically § 1(a), which they
contend provided that “no payments were
due to [Defendants] until the Senior Loan
was repaid in full”—by filing the SDS
Complaints and BVI Statutory Demand,
“alleging non-payment of amounts owed to
[Defendants] and seeking dissolution of
Obra Pia in satisfaction of such
non-payment.” FAC 9§ 190. Defendants
breached this Agreement, Plaintiffs allege,
because at the time they made such filings,
as well as submitted the “purported notices
of default,” the “Senior Loan had not yet
been paid.” Id. 9§ 191.

Under the Subordination Agreement, the
“Senior Loan” is defined as the $1.5 million
payment that GACP advanced to the
parties—$1 million to Seagrape and
$500,000 to Obra Pia. See Subordination
Agreement, Recitals 2-3. Plaintiffs are
correct that, pursuant to the Subordination
Agreement, Seagrape agreed that the debt
Obra Pia owed to it would be “subordinate
and junior in right of payment to the prior
payment in full of the Senior Loan and the
obligations under the Senior Loan
Documents.” Subordination Agreement §
1(a). Pursuant to this section, Seagrape also
agreed not to “declare a default with respect
to any Subordinated Loan” or “exercise any
rights with respect to any collateral securing
the Subordinated Loans” without first

providing the “Senior Lender,” i.e., GACP,
“at least three (3) months advanced notice.”
Id. 1t is not clear, however, that Seagrape
breached the Subordination Agreement by
declaring a default or filing the SDS
Complaints or BVI Statutory Demand
simply because it did so before the Senior
Loan was repaid in full. Based on the plain
language of § 1(a), for instance, it appears
that all Seagrape had to do before declaring
a default or exercising its rights as a creditor
was wait for the Foreclosure Date to pass
and provide GACP three months notice of
such an intent. Nothing in § 1(a)—or
elsewhere in the Subordination
Agreement—contains language requiring
the Senior Loan to be fully repaid before
Seagrape could “declare a default” or
“exercise any rights with respect to any
collateral.” That Seagrape agreed to be
“subordinate and junior” to GACP does not
change this conclusion.

*15 In fact, pursuant to § 1(b), the parties
agreed further that, as to the “prior funding
of Obra Pia” and the Development,
governed by the Investment Agreement,
Addendum, and/or CSA, they would “not [ ]
foreclose until March 31st, 2017 and would
“waive any [ ] restriction in any of the
foregoing documents that might otherwise
restrict, prohibit, create a breach or an event
of default thereunder in connection with the
transaction contemplated under the Senior
Loan Documents.” Subordination
Agreement § 1(b). This language evinces the
parties’ intent to allow Seagrape to foreclose
under the terms of the CSA after March 31,
2017, so long as GACP was provided three
months notice pursuant to § 1(a). Thus,
based on a plain reading of the CSA and the
Subordination Agreement, Seagrape was
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authorized to declare a default and exercise
its rights after March 31, 2017, as long as it
provided the requisite notice to GACP.
Section 2 of the Subordination Agreement
further supports this conclusion, as it
appears to contemplate that a Subordinated
Lender may declare a default prior to the
Senior Loan being repaid in full. In
particular, § 2 provides that, “[i]f during the
continuation of an event of default ..., a
payment or distribution is made to any
Subordinated Lender that because of this
Agreement should not have been made to
them, such Subordinated Lender who
receives the distribution shall hold it in trust
for the Senior Lender, segregated from other
funds and property held by such
Subordinated Lender, and pay it over to the
Senior Lender.” Subordination Agreement §
2. The Agreement therefore provided for the
situation in which a Subordinated Lender,
like Seagrape, declared a default and
received a certain amount, even before
GACP’s loan was fully repaid. In that event,
Seagrape would be required to hold in trust
the amount owed to GACP—i.e., the $1.5
million payment—and pay it over to GACP.
If Seagrape was prohibited from taking any
such actions prior to GACP being repaid, as
Plaintiffs contend, then § 2 would be
superfluous. See Hildene Capital Mgmt.,
LLC v. Friedman, Billings, Ramsey Grp.,
Inc., No. 11 Civ. 5832 (AJN), 2012 WL
3542196, at *5 (S.D.N.Y. Aug. 15, 2012)
(““A contract should be read as a whole ... to
avoid an interpretation that would render a
provision superfluous.”).

Because Plaintiffs’ breach of contract claim
is based on Defendants’ taking allegedly
wrongful actions prior to the Senior Loan
being repaid in full, see FAC q 190, and

nothing in the Subordination Agreement
actually prohibits Defendants from having
done so, Plaintiffs have not sufficiently pled
that Defendants breached the Subordination
Agreement. Plaintiffs’ breach of contract
claim is therefore dismissed.

III. Plaintiffs’ Breach of Covenant of
Good Faith and Fair Dealing Claim
(Count IV)

Plaintiffs next assert a claim for Defendants’
alleged breach of the covenant of good faith
and fair dealing. “In New York, all contracts
imply a covenant of good faith and fair
dealing in the course of performance.” 5//
W. 232nd Owners Corp. v. Jennifer Realty
Co., 98 N.Y.2d 144, 153 (2002); see also
Galvstar Holdings, LLC v. Harvard Steel
Sales, LLC, 722 F. App’x 12, 16 (2d Cir.
2018) (“Under New York law, parties to an
express contract are bound by an implied
duty of good faith, but breach of that duty is
merely a breach of the wunderlying
contract.”) (quoting Harris v. Provident Life
& Accident Ins. Co., 310 F.3d 73, 80 (2d
Cir. 2002)). This covenant ‘“embraces a
pledge that neither party shall do anything
which will have the effect of destroying or
injuring the right of the other party to
receive the fruits of the contract.” Dalton v.
Educ. Testing Serv., 87 N.Y.2d 384, 389
(1995) (internal quotation marks and citation
omitted). In addition, the covenant
“encompass[es] any promises which a
reasonable person in the position of the
promisee ~ would be  justified in
understanding were included.” 577 W.
232nd Owners, 98 N.Y.2d at 153 (internal
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quotation marks and citation omitted). “The
implied covenant does no more than this,
however; it works only to ensure that a party
with whom discretion is vested does not act
arbitrarily or irrationally.” /9 Recordings,
97 F. Supp. 3d at 438 (internal quotation
marks and citation omitted). “For this to
occur, a party’s action must directly violate
an obligation that may be presumed to have
been intended by the parties.” Thyroff v.
Nationwide Mut. Ins. Co., 460 F.3d 400,
407-08 (2d Cir. 2006) (internal quotation
marks and citation omitted). Nevertheless,
the covenant “does not extend so far as to
undermine a party’s general right to act on
its own interests in a way that may
incidentally lessen the other party’s
anticipated fruits from the contract.” /d. at
408. “New York law is clear,” moreover,
“that the implied covenant cannot be used to
create independent obligations beyond the
contract.” ARl & Co. v. Regent Int’l Corp.,
273 F. Supp. 2d 518, 523 (S.D.N.Y. 2003).

“To state a claim for breach of this
covenant, a plaintiff must plead that (1) the
defendant owes the plaintiff a duty to act in
good faith and conduct fair dealing; (2) the
defendant breached that duty; and (3) the
breach of duty proximately caused the
plaintiff’s ~ damages.” Great  Lakes
Reinsurance (UK) SE v. Herzig, 413 F.
Supp. 3d 177, 183 (S.D.N.Y. 2019)
(alterations, internal quotation marks, and
citation omitted). Plaintiffs allege that
Defendants breached their duties of good
faith and fair dealing pursuant to the
Investment Agreement, Addendum, CSA,
and Subordination Agreement. See FAC 9
195-97. Defendants allegedly did so by
taking certain actions “to injure [ | Tuzman
and sabotage the value of the Development,”

which “impair[ed] Plaintiffs’ ability to sell
or market the Development to third-party
buyers,” FAC 9 200, and by seeking “relief,
pursuant to the SDS complaints and the BVI
Statutory Demand, to which they were not
entitled under the [relevant] agreements,” id.
9 201, including by seeking “repayment” of
“funds which they expressly agreed were
subordinate to the senior loan of GACP” and
of “a ‘loan” with usurious interest and
penalties which should prohibit [them] from
any recovery at all,” id. at 202.” In their
opposition, Plaintiffs rely primarily on CSA
§ 11, arguing that § 11 provided “a
reasonable expectation” that Defendants
would “exercise [their] best efforts to
support Debtors’ sale of all or a portion of
the Project that would result in repayment of
the Cash Amount Due,” and would not “do
anything to block such a sale.” See Opp’n at
17 (quoting CSA § 11). According to
Plaintiffs, this included ‘“reasonable
expectations” that Defendants “would not
intentionally  undertake = conduct  to
personally injure [ ] Tuzman or to sabotage
the value of the Development.” See id. at 18.

*16 Plaintiffs have not, however,
sufficiently alleged “facts which tend to
show that [Defendants] sought to prevent
performance of the contract or to withhold
its benefits from the plaintiff.” Fillmore, 552
F. App’x at 16 (citation omitted). Nor have
they adequately pleaded that Defendants’
actions “directly violate[d] an obligation that
may be presumed to have been intended by
the parties,” as 1s required. Galvstar
Holdings, 722 F. App’x at 16. Indeed, in the
same section of the CSA on which Plaintiffs
rely, the parties also agreed that Plaintiffs
would “fully cooperate to facilitate
Seagrape’s foreclosing on the property” and
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would not “block such foreclosure or
cooperate with anyone seeking to block it.”
CSA § 11. This line directly precedes the
language that Plaintiffs cite regarding
Seagrape’s “best efforts.” See id. Based on
the language of the CSA, it thus seems that
Seagrape’s obligation to ‘“‘exercise best
efforts to support [Plaintiffs’] sale” of the
Development applied in the event that
Seagrape did not assert its foreclosure rights.
See Fillmore, 552 F. App’x at 16 (“[T]he
covenant of good faith and fair dealing is
implicit in every contract under New York
law, but it cannot be construed so broadly as
effectively to nullify other express terms of
a contract, or to create independent
contractual rights.”) (internal quotation
marks and citation omitted); UBS AG v.
Cournot Fin. Prods., LLC, No. 10-CV-0494
(GBD), 2010 WL 3001884, at *2 (S.D.N.Y.
July 26, 2010) (“New York law precludes
the implied covenant of good faith and fair
dealing to read into the agreement
obligations at odds with the express
contractual rights of the parties.”). Plaintiffs
have not demonstrated how Mullen’s
withdrawal of his signature on Tuzman’s
PBR, or Defendants’ filing of the SDS
Complaints and BVI Statutory Demand, for
instance, constitute anything more than
Defendants’ “general right to act on its own
interests in a way that may incidentally
lessen [Plaintiffs’] anticipated fruits from
the contract.” Fillmore, 552 F. App’x at 16.
Accordingly, Plaintiffs’ breach of the
covenant of good faith and fair dealing is
dismissed.

IV. Plaintiffs’ Fraud Claim (Count V)
Plaintiffs next bring a claim for fraud
against Defendants. “To state a claim for
common law fraud in New York, a plaintiff
must allege ‘(1) a material misrepresentation
or omission of fact, (2) made with
knowledge of its falsity, (3) with an intent to
defraud, and (4) reasonable reliance on the
part of the plaintiff, (5) that causes damage
to the plaintiff.” ” Haggerty v. Ciarelli &
Dempsey, 374 F. App’x 92, 94 (2d Cir.
2010) (quoting Schlaifer Nance & Co. v.
Estate of Warhol, 119 F.3d 91, 98 (2d Cir.
1997)). Additionally, a claim for fraud must
“(1) specity the statements that the plaintiff
contends were fraudulent, (2) identify the
speaker, (3) state where and when the
statements were made, and (4) explain why
the statements were fraudulent.” Nakahata
v. New York-Presbyterian Healthcare Sys.,
Inc., 723 F.3d 192, 197 (2d Cir. 2013)
(citation omitted); see also Foley v. Wilson,
No. 18-CV-504 (RA), 2020 WL 30338, at
*6 (S.D.N.Y. Jan. 2, 2020) (“Where the
plaintiff asserts a claim for fraud, the
plaintiff must also satisfy the heightened
pleading standards of Federal Rule of Civil
Procedure 9(b).”).

Plaintiffs’ fraud claim is based on alleged
misstatements and omissions that
Defendants made in the SDS Complaints
and the BVI Statutory Demand. Plaintiffs
allege, for instance, that Defendants made
“material misrepresentations of fact” in the
SDS Complaints by “alleging that the Obra
Pia entities had defaulted in payment
obligations owed to [them] and [to] Barrera
& Barrera,” FAC q 207, and that they failed
to disclose to the SDS that they were “in
fact, subordinate to GACP and pari passu
with other creditors,” id. q§ 208. As to the
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BVI Statutory Demand, Plaintiffs assert that
Defendants made false statements by
representing they were “owed $5,099,917.49
based on [Obra Pia’s] guarantee under the
[[nvestment] Agreement, the [ ] Addendum,
and the CSA, each of which were
superseded by the Subordination
Agreement,” id. 9 218, and that they
wrongfully failed to disclose that their
investment was ‘“subordinate to other
lenders,” id. 9 219. Although Plaintiffs
allege—in conclusory fashion—that
Defendants “intended for Plaintiffs, as well
as the SDS, to rely on [the] false statements
and representations” contained in the SDS
Complaints, id. 9 213, and that they
similarly “intended for Plaintiffs to rely ...
on the false statements contained in the BVI
Statutory Demand,” id. 9 220, their fraud
claim nonetheless fails because Plaintiffs do
not plead that Defendants made any
fraudulent statements or omissions to
Plaintiffs.

It is well settled that “fraud claims may not
be premised on false statements on which a
third party relied.” Fed. Treasury Enter.
Sojuzplodoimport v. Spirits Int’l N.V., 400 F.
App’x 611, 613 (2d Cir. 2010). A plaintiff
thus “does not establish the reliance element
of fraud for purposes of ... New York law by
showing only that a third party relied on a
defendant’s false statements” Cement &
Concrete Workers Dist. Council Welfare
Fund v. Lollo, 148 F.3d 194, 196 (2d Cir.
1998); see also City of New York v.
Smokes-Spirits.com, Inc., 541 F.3d 425, 454
(2d Cir. 2008) (“[A]llegations of third-party
reliance ... are insufficient to make out a
common law fraud claim under New York
law.”). Indeed, the New York Court of
Appeals has specifically “decline[d] to

extend the reliance element of fraud to
include a claim based on the reliance of a
third party,” reasoning that “the tort of fraud
is intended to protect a party from being
induced to act or refrain from acting based
on false representations—a situation which
does not occur where .. the
misrepresentations were not communicated
to, or relied on, by plaintiff.” Pasternack v.
Lab. Corp. of Am. Holdings, 27 N.Y.3d 817,
829 (2016).

*17 As such, courts in this Circuit have
dismissed claims for fraud where plaintiffs
have failed to allege that defendants’ false or
misleading statements were made to and/or
relied on by plaintiffs themselves. See, e.g.,
Smokes-Spirits.com, 541 F.3d at 454
(affirming dismissal of the City’s common
law fraud claims because the “City failed to
plead ‘reasonable reliance on the part of the
plaintiff’ ) (emphasis in original); Durosene
v. Bank of Am., N.A., No. 19-CV-4181
(JMA) (ARL), 2020 WL 3403083, at *4
(E.D.N.Y. June 19, 2020) (concluding that
plaintiff could not “bring a fraud claim
premised on [alleged statements defendants
made during foreclosing proceedings]
because such statements were not made to
Plaintiff—who was not a party to the
Foreclosure Action—or relied on by
Plaintiff”); Tesla Wall Sys., LLC v. Related
Cos., L.P., No. 17-CV-5966 (JSR), 2018
WL 4360777, at *4 (S.D.N.Y. Aug. 15,
2018) (“The complaint makes no allegations
of any material false representations made
by defendant to plaintiff, a material pleading
defect given that fraud requires that the
plaintiff  relied on the defendant’s
misrepresentation. Instead, the complaint
bases the fraud claim solely on the
allegation that defendant [ ] ‘made multiple
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misrepresentations of fact to fraudulently
induce [a third party] ...”). Plaintiffs’
allegations that Defendants made allegedly
false statements and omissions to the SDS
and to the BVI Court are therefore
insufficient to support their fraud claim.
Accordingly, this claim is dismissed.

V. Plaintiffs’ Declaratory Judgment
Claim (Count VI)

Lastly, Plaintiffs seek a declaration,
presumably under the Declaratory Judgment
Act, that “by nature of wusurious and
otherwise illegal interest rates and penalties,
as well as [Defendants’] indisputably
subordinated position, [Defendants] are not
entitled to collect any sum under the
relevant agreements.” FAC 9 227.

“The Declaratory Judgment Act ... provides
the procedural mechanism for granting
declaratory relief in federal diversity cases.”
Am. Standard, Inc. v. Oakfabco, Inc., 498 F.
Supp. 2d 711, 715 (S.D.N.Y. 2007). It does
not, however, “provide an independent
cause of action.” /n re Joint E. & S. Dist.
Asbestos Litig., 14 F.3d 726, 731 (2d Cir.
1993). Rather, the Act provides “a form of
relief previously unavailable,” such that “a
court may only enter a declaratory judgment
in favor of a party who has a substantive
claim of right to such relief.” Id.; see also
Nahabedian v. Intercloud Sys., Inc., No.
15-CV-00669 (RA), 2016 WL 155084, at *5
(S.D.N.Y. Jan. 12, 2016) (“Importantly, it is
well established that [declaratory relief] is a
remedy, not a cause of action, and therefore
can issue only on the basis of an

independent claim for relief.”) (alteration,
internal quotation marks, and citation
omitted); Bhanusali v. Orange Reg’l Med.
Ctr., No. 10-CV-6694 (CS), 2012 WL
13059694, at *9 (S.D.N.Y. Jan. 20, 2012)
(“[A] declaratory judgment ... is not a cause
of action, but a form of relief that may be
available if [plaintiff’s] substantive claims
have merit.”) (citation omitted). And, “a
request for relief in the form of a declaratory
judgment does not by itself establish a case
or controversy involving an adjudication of
rights.” In re Joint E. & S. Dist., 14 F.3d at
731.

A district court has “broad discretion to
decide whether to render a declaratory
judgment.” In re Orion Pictures Corp., 4
F.3d 1095, 1100 (2d Cir. 1993); see also
Dow Jones & Co. v. Harrods Ltd., 346 F.3d
357, 359 (2d Cir. 2003) (“Courts have
consistently  interpreted [the  Act’s]
permissive language as a broad grant of
discretion to district courts to refuse to
exercise jurisdiction over a declaratory
action that they would otherwise be
empowered to hear.”). To decide whether to
entertain an action for a declaratory
judgment, courts consider “(1) whether the
judgment will serve a useful purpose in
clarifying or settling the legal issues
involved; and (2) whether a judgment would
finalize the controversy and offer relief from
uncertainty.” Duane Reade, Inc. v. St. Paul
Fire & Marine Ins. Co., 411 F.3d 384, 389
(2d Cir. 2005) (citing Broadview Chem.
Corp. v. Loctite Corp., 417 F.2d 998, 1001
(2d Cir. 1969)).

As noted, “a court may only enter a
declaratory judgment in favor of a party who
has a substantive claim of right to such
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relief.” In re Joint E. & S. Dist., 14 F.3d at
731. Thus, where a plaintiff’s substantive
claims are dismissed, a claim for a
declaratory  judgment—asserted as a
separate cause of action—is properly
dismissed as well. See, e.g., Xiaolu Peter Yu
v. Vassar Coll., 97 F. Supp. 3d 448, 484
(S.D.N.Y. 2015) (“Given that Yu has failed
to establish his other claims, and the
declaratory relief sought rests on those
claims, his claim for declaratory judgment
also fails.”); KM Enters., Inc. v. McDonald,
No. 11-CV-5098 (ADS) (ETB), 2012 WL
4472010, at *19 (E.D.N.Y. Sept. 25, 2012),
aff’d, 518 F. App’x 12 (2d Cir. 2013)
(dismissing “the only remaining causes of
action in the Amended Complaint—namely,
the counts for a ‘declaratory judgment’ and
an ‘injunction’ ” because plaintiff “cannot
survive a motion to dismiss by relying on
these claims as independent causes of
action”); HARR, LLC v. Town of Northfield,
423 F. Supp. 3d 54, 67 (D. Vt. 2019)
(dismissing  plaintiff’s  “request  for
declaratory relief in Count I” because the
court had “granted judgment on the
pleadings in favor of Defendant on
Plaintiff’s substantive claims”). Because
Plaintiffs’ substantive claims have been
dismissed, and because Plaintiffs cannot
maintain an independent cause of action as
to their request for a declaratory judgment,
the Court dismisses their declaratory
judgment cause of action.

V1. Obra Pia’s Cross-Motion for
Domestication of Foreign Judgment
*18 After Defendants moved to dismiss the

Complaint, Obra Pia filed a cross-motion,
pursuant to N.Y. CPLR Article 53, seeking
recognition and enforcement of a “foreign
country money judgment” entered in its
favor against Seagrape by the BVI Court,
see Cross-Motion at 1, also known as
“domestication,” see Servipronto De FEl
Salvador, S.A. v. McDonald’s Corp., No. 11
Civ. 4519 (KPF), 2020 WL 1673903, at *6
(S.D.N.Y. Apr. 6, 2020)." Specifically, Obra
Pia seeks recognition and enforcement of the
$40,200 amount of application costs that the
BVI Court had ordered Seagrape to pay by
June 6, 2019, plus interest. See
Cross-Motion at 1; Giardino Decl. Ex. 6 at
1.

Article 53 “applies to any foreign country
judgment which is final, conclusive and
enforceable where rendered even though an
appeal therefrom is pending or it is subject
to appeal.” N.Y. CPLR § 5302. “Foreign
country judgment” is defined as “any
judgment of a foreign state granting or
denying recovery of a sum of money, other
than a judgment for taxes, a fine or other
penalty, or a judgment for support in
matrimonial or family matters.” See N.Y.
CPLR § 5301. Section 5303 provides that,
except as set forth in § 5304, a foreign
country judgment is “enforceable by an
action on the judgment, a motion for
summary judgment in lieu of [a] complaint,
or in a pending action by counterclaim,
cross-claim or affirmative defense.” N.Y.
CPLR § 5303. Section 5304, in turn,
provides mandatory and discretionary
grounds for non-recognition of a foreign
judgment. See N.Y. CPLR § 5304(a)
(mandatory grounds); N.Y. CPLR § 5304(b)
(discretionary grounds). Article 53 has a
“limited purpose” to “recogniz[e] a foreign
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judgment and convert[ ] it into a New York
judgment.” Servipronto De El Salvador,
2020 WL 1673903, at *7. It was “designed”
as a means “to promote the efficient
enforcement of New York judgments abroad
by assuring foreign jurisdictions that their
judgments would receive streamlined
enforcement here.” C/IBC Mellon Tr. Co. v.
Mora Hotel Corp. N.V., 100 N.Y.2d 215,
221 (2003). “Crucially, the party seeking
domestication under Article 53 does not
seek any mew relief against the judgment
debtor, but instead merely asks the court to
perform its ministerial function of
recognizing the foreign country judgment
and converting it into a New York
judgment.” Servipronto De EI Salvador,
2020 WL 1673903, at *6 (quoting C/BC
Mellon, 100 N.Y.2d at 222) (internal
quotation marks omitted); see also Abu
Dhabi Commercial Bank PJSC v. Saad
Trading, Contracting & Fin. Servs. Co., 117
A.D.3d 609, 611 (1st Dep’t 2014).

Regardless of the merits of Obra Pia’s
request for domestication—which the Court
does not address—its cross-motion fails
because it is procedurally improper. CPLR §
5303 is clear that a claim for recognition and
enforcement of a foreign judgment may be
brought in one of three ways: “an action on
the judgment, [i.e., a complaint], a motion
for summary judgment in lieu of [a]
complaint, or in a pending action by
counterclaim, cross-claim or affirmative
defense.” N.Y. CPLR § 5303. Here,
however, Obra Pia has not moved for
domestication in any of the three permissible
manners. It has not filed an action on the
judgment, as the Complaint fails to even
mention the $40,200 amount it seeks or that
the BVI Court ordered Seagrape to pay Obra

Pia’s costs more generally. Nor has Obra Pia
filed a motion for summary judgment in lieu
of a complaint. And it would make little
sense for Obra Pia to assert this claim as a
counterclaim, cross-claim, or affirmative
defense as it is a plaintiff in the action.
Rather, Obra Pia has brought its
domestication request on a cross-motion to
Defendants’ 12(b)(6) motion to dismiss—a
procedural mechanism not provided for in §
5303.

*19 Notably, Obra Pia has failed to cite any
legal authority supporting its contention that
a claim for domestication may be brought as
it has here, on a cross-motion filed in
response to a defendant’s motion to dismiss,
even after Defendants expressly argued that
its motion was improper under § 5303. See
Defs. Opp’n at 10. New York courts have
found that, to the contrary, a request for
domestication brought in the form of such a
motion may be dismissed as “procedurally
improper.” See Beijing Zhong Xian Wei Ye
Stainless Decoration Ctr. v. Guo, No.
653176/2017, 2020 WL 2404938, at *1, 3
(N.Y. Sup. Ct. May 7, 2020) (denying
plaintiffs’ cross-motion, “pursuant to CPLR
5303[,] to recognize and enforce a series of
foreign judgments purportedly rendered in
the People’s Republic of China” as
“procedurally improper” because plaintiffs
“did not bring ‘an action on the judgment, a
motion for summary judgment in lieu of
complaint, or in a pending action by
counterclaim, cross-claim or affirmative
defense,” ” as required under CPLR § 5303,
but rather, sought “recognition of the
judgments by cross-motion, which is not
permissible under CPLR 5303”); see also
Maricultura del Norte, S. de R.L. de C.V. v.
WorldBusiness Capital, Inc., No. 14 Civ.
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10143 (CM), 2020 WL 747207, at *1, 5
(S.D.N.Y. Feb. 14, 2020) (denying
defendant’s request for recognition of a
judgment issued in Mexico upon its motion
pursuant to Fed. R. Civ. P. 60(b), because “a
motion under Fed. R. Civ. P. 60(b) is not
one of the three types of proceedings in
which [Article 53] may be invoked,” and
because such a “procedural defect” was
“fatal” to the request).

Accordingly, Obra Pia’s cross-motion is
denied.

CONCLUSION

Footnotes

For the reasons set forth above, Defendants’
motion to dismiss is granted and Obra Pia’s
cross motion for domestication of a foreign
judgment is denied. The Clerk of Court is
respectfully directed to terminate the
motions pending at Dkts. 25 and 33, and
close this case.

SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2020 WL
5751195

1 All monetary amounts are in U.S. Dollars unless otherwise specified.

The Court may consider the exhibits attached to the Complaint. See ATSI Commc’'ns, Inc. v. Shaar Fund, Ltd., 493
F.3d 87, 98 (2d Cir. 2007).

Although the CSA states that the Investment Agreement was “executed between a number of the Parties on April 30,
2013,” see CSA § 4, the “Execution Date” of the Investment Agreement is May 1, 2013, see Investment Agreement at
1.

The Court assumes that “KIT Capital, LLC"—a party to the Subordination Agreement—is the same entity as Plaintiff
KIT Capital, Ltd. as Plaintiffs refer to both as “KIT Capital.”

The $500,000 payment to Obra Pia was apparently “set aside for Development-specific expenses.” FAC § 101.

Because the Complaint does not include factual details about the proceedings in the BVI Court, aside from the
allegations that Defendants served a Statutory Demand and the BVI Court issued a judgment, and because such facts
are relevant to Obra Pia’s cross-motion, the Court includes them here—and draws upon the exhibits attached to the
Declaration of John Giardino filed in support of the cross-motion—only for the purpose of that motion.
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As to the remaining claims, the parties agree that New York law applies. See Defs. Supp. Ltr.; Pls. Supp. Ltr. Indeed,
they assumed as much in their motion papers, which is sufficient to determine that New York law applies to these
claims. See Krumme v. WestPoint Stevens Inc., 238 F.3d 133, 138 (2d Cir. 2000) (explaining that where the “parties’
briefs assume that New York law controls, [ ] such implied consent ... is sufficient to establish choice of law”) (internal
quotation marks and citation omitted); 79 Recordings Ltd. v. Sony Music Entm’t, 97 F. Supp. 3d 433, 438 n.4 (S.D.N.Y.
2015) (“In their briefing, the parties [ ] assume that New York law applies, which is itself sufficient to determine the
choice of law.”).

While Defendants attached a copy of the OP Feeder Limited Partnership Agreement to their reply brief, see Dkt. 48-1,
their doing so does not change the Court’s analysis. The OP Feeder Limited Partnership Agreement is not mentioned
in the Complaint. Nor does it appear that Plaintiffs relied on that agreement in particular—as opposed to agreements
such as the Addendum and the CSA—in bringing this action.

In the Compilaint, “Obra Pia” refers collectively to all four plaintiffs. See FAC at 1

Although paragraph 160 references the “Subscription Agreement,” the Court assumes it should say “Subordination
Agreement” as the Complaint contains no factual allegations about any “Subscription Agreement.”

Plaintiffs’ breach of contract cause of action is brought only with respect to the Subordination Agreement, and not any
of the other prior agreements. See Opp’n at 20 n.11.

Plaintiffs’ breach of the implied covenant claim is broader than their breach of contract claim and therefore not
duplicative. See Dorset Indus., Inc. v. Unified Grocers, Inc., 893 F. Supp. 2d 395, 405 (E.D.N.Y. 2012) (“[A] plaintiff
may bring two breach of contact claims, one based on breach of the express terms and the other based on breach of
the implied duty, as long as they are supported by factually distinct allegations.”) (internal quotation marks and citation
omitted). In particular, the breach of contract claim is based only on the Subordination Agreement, while the breach of
the implied covenant claim is based on all four agreements between the parties. Moreover, the breach of contract claim
is premised on Defendants’ filing of the SDS Complaints and BVI Statutory Demand, while the breach of the implied
covenant claim also encompasses Plaintiffs’ allegations that Defendants took certain actions to injure Tuzman
personally and “sabotage the value of the Development, impairing [their] ability to sell or market the Development to
third-party buyers,” FAC 200, as well as “wrongfully sought repayment of a ‘loan’ with usurious interest and
penalties,” id. §] 202.

The other Plaintiffs do not join Obra Pia’s cross-motion.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government

Works.
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ROSS A. REYNOLDS, Respondent,
v.
ALICE SEARLE, Appellant.

Supreme Court of New York, Appellate
Division, Fourth Department.
January 22, 1919.

CITE TITLE AS: Reynolds v Searle

*202 Partnership

Essentials of contract --- When partner
estopped from denying liability
---Evidence

An indispensable essential of a contract of
copartnership, either under the common-law
rule or the statute, is a mutual promise or
undertaking of the parties to share in the
profits of the business, and submit to the
burden of making good the losses.

One who permits himself to be held out as a
partner, so that in reliance upon his credit
debts are incurred, may not be heard to say
as against creditors so deceived, that he is
not a copartner.

In an action by a depositor to charge the
defendant with liability for unpaid deposits
made with a firm engaged in banking
business, evidence held insufficient to
establish that the defendant was to share in

the profits and losses of the business or that
the plaintiff became or remained a depositor
upon the assumption or understanding that
the defendant was a copartner or interested
in any manner in the bank, and that the
complaint should be dismissed.

APPEAL by the defendant, Alice Searle,
from a judgment of the Supreme Court in
favor of the plaintiff, entered in the office of
the clerk of the county of Ontario on the
31st day of July, 1918, upon the verdict of a
jury, and also from an order entered in said
clerk’s office on the 3d day of August, *203
1918, denying defendant’s motion for a new
trial made upon the minutes.

L. N. Southworth, for the appellant.
Earle S. Warner, for the respondent.

LAMBERT, J.:

The complaint alleges that in 1879 the
defendant and her brother, William B., and
sister, Fannie T. Hotchkiss, formed a
copartnership to conduct a banking business
at Phelps, N. Y., under the firm name of
William B. Hotchkiss & Co.; that the
copartnership thus formed then began doing
banking business and thereafter continued
until the said William B. Hotchkiss was
adjudged a bankrupt in August, 1910; that
between June, 1879, and August, 1910, the
plaintiff became a depositor of the said
bank, and upon the failure and bankruptcy of
the said William B. Hotchkiss, the plaintiff
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had on deposit $778.88; that he filed a claim
in the bankruptcy proceeding and received
his pro rata share upon the distribution of
the assets of the said William B. Hotchkiss;
that there was a balance remaining unpaid
after such distribution of $202.46; that upon
the refusal of the defendant to pay such
balance upon demand, this action was
brought to enforce a recovery thereof against
the defendant. The action is sought to be
sustained under the allegation of
copartnership upon the theory that defendant
became a copartner in the banking business
in 1879 and continued as such until the
bankruptcy of William B. Hotchkiss and
hence was liable for the copartnership debts
including the one here involved. This is
evidently a test case of the defendant’s
liabilities for the debts remaining of the
banking copartnership of William B.
Hotchkiss & Co.

The sole issue in the case 1is the
copartnership. The jury has rendered a
verdict against the defendant, and this
appeal is from the judgment entered thereon.
An indispensable essential of a contract of
copartnership, either under the common-law
rule or the statute, is a mutual promise or
undertaking of the parties to share in the
profits of the business, and submit to the
burden of making good the losses. (Lefevre
v. Silo, 112 App. Div. 464; *204 Rogers v.
Murray, 110 N. Y. 658; Partnership Law
[Gen. Laws, chap. 51; Laws of 1897, chap.
420], § 2; Partnership Law [Consol. Laws,
chap. 39; Laws of 1909, chap. 44], § 2.)

To establish the contract of copartnership
the plaintiff proved that on June 12, 1879, in
a newspaper published at Phelps, N. Y.,
there was a notice inserted and published for
six successive weeks, to the effect that
William B., Fannie T. Hotchkiss and this

defendant had engaged in the banking
business as copartners under the name of
William B. Hotchkiss & Co.; that a sign
placed over the bank door during the entire
period of business bore the name ‘Wm. B.
Hotchkiss & Co.;° that the bank books bore
like indorsements. The plaintiff further
proved by reading in evidence a judgment
roll granted in an action in which the
defendant was a party, that some time before
1879 the mother of the defendants William
B. and Fannie T. Hotchkiss died intestate,
leaving an estate that was administered by
Leman B. Hotchkiss, their father; that the
defendant’s father furnished as a capital for
the beginning of the banking business of
William B. Hotchkiss & Co. the sum of
$6,157.44 of moneys belonging to the estate
of the defendant’s mother. It also appeared
upon the trial that at the time the bank was
established, in 1879, the defendant was a
young girl, just above majority and lived at
home with her father, brother and sister and
so continued until her marriage to one
Searle, in 1885, when she moved to Utica,
N. Y., and has continued her residence there
ever since. There is no evidence that the
defendant assented to the publication of the
notice above mentioned, except as it may be
inferred that she must have seen and read the
notice inasmuch as the paper was taken by
the Hotchkiss family. On the contrary, it
appears from the evidence of William B.
Hotchkiss that the defendant was not
consulted with respect to the publication of
the notice or the loaning of the moneys from
the estate of his mother, to his knowledge;
that the publication was procured either by
his father or himself; that he never had any
negotiations with his sister, the defendant, to
become a partner in the banking business at
Phelps, N. Y.; that it satisfactorily appears
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that at no time had she manifested any
pecuniary interest in the business of the
bank. It is not made to appear that she was
*205 a depositor, that she was ever seen
behind the counters of the bank or that she
ever drew a dividend or was otherwise
interested. The proof is clear that the bank
was run and solely managed by her brother,
William B. Hotchkiss. There is a complete
failure of proof upon the part of the plaintiff
to establish a contract relation between the
two sisters and their brother, William B., to
become partners in the banking business in
1879. The most that could be claimed,
conceding the defendant published or
authorized the publication of the printed
notice in 1879, would be holding herself out
to the public as a copartner in the banking
business. That relation imposes quite a
different obligation from that resulting from
an actual copartnership. To prove an actual
partnership it was essential for the plaintiff
to go farther and prove that the defendant
was to share in the profits and losses of the
banking business. This burden he has not
borne. On the contrary, if we are to take the
evidence of William B. Hotchkiss as entitled
to credit, the contrary appears. In fact, the
surrounding circumstances demonstrate the
truthfulness of the evidence of William B.
There is no evidence in this case disclosing
that the defendant knew of the loaning of the
money coming from her mother’s estate by
her father, as administrator, to William B.
Hotchkiss & Co. for the purpose of starting
the bank. So far as the evidence goes, the
first she knew of it was when she was sued,
with others, by the assignees of her father’s
estate charging the loan as a disbursement in
1880. She appeared and answered in that
action, consenting to allow as a credit to the
administrator her proportion of that estate

that went into the bank. This concession
does not justify the inference that she
became a partner in the banking business
with her brother and sister in 1879. There is
a failure of proof, both directly and
circumstantially, to prove the actual
copartnership upon which the plaintiff’s
right of action is founded.

There is a class of cases where, for the
benefit of creditors, a partnership is held to
exist upon the doctrine of estoppel. One who
permits himself to be held out as a partner,
so that in reliance upon his credit debts are
incurred may not be heard to say as against
creditors so deceived that he is not a
copartner. There is no proof in this case that
the plaintifft *206 became or remained a
depositor upon the assumption or
understanding that the defendant was a
copartner or interested in any manner in the
bank. The plaintiff did not become a
depositor until the year 1905, some
twenty-six years after the formation of the
banking business. The defendant had ceased
to be a resident of Phelps for ten years
before the relationship of the plaintiff began
with the bank. He stated as a witness that he
never saw her at the bank except on few
occasions, and then on the patrons’ side of
the bank counter. He does not state that he
understood or had even heard that she was a
member of the banking copartnership. There
was a complete failure of proof to establish
the cause of action alleged in the complaint,
and it appearing that all the evidence was
given that is available upon the issue
presented, the motion of the defendant for a
direction of a verdict in favor of the
defendant should have been granted.

The judgment and order should, therefore,
be reversed, with costs, and the complaint
dismissed, with costs.



Reynolds v Searle, 186 A.D. 202 (1919)

174 N.Y.S. 137

All concurred. costs.

Judgment and order reversed, with costs, Copr. (C) 2024, Secretary of State, State of
and this court having determined that the New York

trial court should have granted the
defendant’s motion for the direction of a
verdict, the complaint is dismissed, with

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government
Works.
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Partnership
Existence of Relation

Failure to Establish Oral Partnership
Agreement

Law Offices of Lorna A. McGregor, PLLC,
Bronx, NY, for appellants.

In an action, inter alia, to recover damages
for breach of an oral partnership agreement,
the plaintiffs appeal from a judgment of the
Supreme  Court, Westchester = County
(Charles D. Wood, J.), dated August 28,
2020. The judgment, upon a decision of the
same court dated April 7, 2017, made after a
nonjury trial, is in favor of the defendant and

against the plaintiffs dismissing the
complaint.

Ordered that on the Court’s own motion, the
notice of appeal from the decision is deemed
a premature notice of appeal from the
judgment (see CPLR 5520 [c]); and it is
further,

Ordered that the judgment is affirmed,
without costs or disbursements.

In 2014, the defendant purchased a business
with capital contributions from the plaintiffs.
While the plaintiffs assert *811 that the
parties entered into an oral partnership
agreement with respect to the business, the
defendant contends that the plaintiffs were
investors or shareholders in the business.
The plaintiffs commenced this action, inter
alia, to recover damages for breach of an
oral partnership agreement. The parties
thereafter agreed to submit for trial the issue
of whether a partnership existed and, if a
partnership was found to exist, a number of
other issues. In decision dated April 7, 2017,
after a nonjury trial, the Supreme Court
concluded that no partnership existed. A
judgment was subsequently entered in favor
of the defendant and against the plaintiffs
dismissing the complaint. The plaintiffs
appeal.

In reviewing a determination made after a
nonjury trial, this Court’s authority is as
broad as that of the trial court, and this Court
may render the judgment it finds warranted
by the facts, taking into consideration that in
a close case the trial court had the advantage
of seeing and hearing the witnesses (see
Northern Westchester Professional Park
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Assoc. v Town of Bedford, 60 NY2d 492,
499 [1983]; Reingold v Bowins, 180 AD3d
722 [2020]). “A partnership is an association
of two or more persons to carry on as
co-owners a business for profit” (Partnership
Law § 10 [1]). When there is no written
partnership agreement between the parties,
the court must determine whether a
partnership in fact existed from the conduct,
intention, and relationship between the
parties (see Community Capital Bank v
Fischer & Yanowitz, 47 AD3d 667, 668
[2008]; Brodsky v Stadlen, 138 AD2d 662,
663 [1988]). A mutual promise or
undertaking of the parties to share in the
profits of the business as well as the burden
of the losses is an indispensable element of a
partnership (see Matter of Steinbeck v
Gerosa, 4 NY2d 302, 317 [1958];
Community Capital Bank v Fischer &
Yanowitz, 47 AD3d at 668).

Here, the evidence supports the Supreme

Court’s conclusion that the plaintiffs failed
to establish that the parties reached an
agreement as to sharing in the profits and
losses of the subject business such that no
partnership was formed (see Community
Capital Bank v Fischer & Yanowitz, 47
AD3d at 668; Schnur v Marin, 285 AD2d
639, 639-640 [2001]). Therefore, we decline
to disturb the court’s determination.

The plaintiffs’ contention that they were
entitled to the imposition of a constructive
trust is improperly raised for the first time
on appeal and will not be addressed (see
Nieto v Nieto, 179 AD3d 820 [2020];
Walker v George, 97 AD3d 741 [2012]).
Scheinkman, P.J., Balkin, Chambers and
Wooten, JJ., concur.

Copr. (C) 2024, Secretary of State, State of
New York

End of Document
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JOINT VENTURES
EXISTENCE OF JOINT VENTURE

(1) In action to recover damages for breach
of oral agreement, Supreme Court properly
granted defendants’ motions for summary
judgment;  plaintiff —and  defendants
(purported joint venturers) never agreed to
division of equity ownership in company
they purportedly sought to purchase as
between themselves or other potential
investors in company; failure of purported
joint venturers to agree upon division of
equity prevented sufficiently definite
agreement with respect to sharing of profits
and losses, which is indispensable element

of any joint venture agreement, oral or
written; therefore, plaintiff failed to establish
essential elements needed to prove existence
of oral joint venture agreement.

In an action, inter alia, to recover damages
for breach of an oral agreement, the plaintiff
appeals from an order of the Supreme Court,
Rockland County (Dillon, J.), dated April
19, 2000, which granted the defendants’
respective motions for summary judgment
dismissing the complaint insofar as asserted
against them.

Ordered that the order is affirmed, with one
bill of costs.

The Supreme Court properly granted the
defendants’ respective motions for summary
judgment. The defendants established their
entitlement to judgment as a matter of law
(see, Zuckerman v City of New York, 49
NY2d 557). The burden then shifted to the
plaintiff to provide evidence in admissible
form to establish that a triable issue of fact
existed. The plaintiff failed to meet this
burden. The plaintiff and the defendants
(hereinafter collectively the purported joint
venturers) never agreed to the division of
equity ownership in the company they
purportedly sought to purchase as between
*640 themselves or the other potential
investors in the company. The failure of the
purported joint venturers to agree upon the
division of equity prevented a sufficiently
definite agreement with respect to the
sharing of profits and losses, which is an
indispensable element of any joint venture
agreement, oral or written (see,
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Nursing Home v Henry & Warren Corp., 74
NY2d 475, cert denied 498 US 816; Matter
of Steinbeck v Gerosa, 4 NY2d 302; Accent
Assocs. v Wheatley Constr. Corp., 268
AD2d 494; Goodstein Props. v Rego, 266
AD2d 506; Tilden of N.J. v Regency Leasing
Sys., 230 AD2d 784; Charles Hyman, Inc. v
Olsen Indus., 227 AD2d 270; see also,
Precision Testing Labs. v Kenyon Corp.,
644 F Supp 1327). Therefore, the plaintiff
failed to establish the essential elements
needed to prove the existence of an oral joint
venture agreement.

The plaintiff’s remaining contentions are
without merit.

Ritter, J. P., McGinity, Luciano and
Feuerstein, JJ., concur.

Copr. (C) 2024, Secretary of State, State of
New York
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*%*1 Shine & Company LLP,
Respondent
v
Angelo F. Natoli, Appellant.

Supreme Court, Appellate Division, First
Department, New York
5891, 600551/10
November 15, 2011

CITE TITLE AS: Shine & Co. LLP v
Natoli

HEADNOTE

Partnership
Partnership Agreement

Sharing in Profits and Losses

McLaughlin & Stern, LLP, New York (Jon
Paul Robbins of counsel), for appellant.
Robinson Brog Leinwand Greene Genovese
& Gluck P.C., New York (Ronald S. Herzog
of counsel), for respondent.

Order and judgment (one paper), Supreme
Court, New York County (Carol R. Edmead,
J.), entered July 19, 2010, which, among
other things, granted plaintiff’s motion for
summary judgment on its first cause of

action seeking a declaration that defendant is
not entitled to share in any proceeds from
the sale of all or part of plaintiff accounting
practice to a third party, and so declared,
unanimously affirmed, without costs.

Defendant failed to raise an issue of fact as
to whether he is an equity partner in plaintiff
(see M.LF. Sec. Co. v Stamm & Co., 94
AD2d 211, 214 [1983], affd in part 60
NY2d 936 [1983]). The motion court
properly found that the letter of intent (LOI)
controlling the terms of the parties’
relationship was unambiguous. Thus, the
court properly declined to consider extrinsic
evidence to interpret its terms (see Bailey v
Fish & Neave, 8§ NY3d 523, 528 [2007]).
Initially, we note that the LOI’s express
reference to defendant as an “equity partner”
is not determinative (see Kyle v Ford, 184
AD2d 1036, 1037 [1992]). The LOI clearly
did not provide for defendant to share in
plaintiff’s profits or losses. Both are
essential elements of a partnership
agreement, and defendant failed to present
any evidence to support his assertion that he
would have shared in either profits or losses
(see Matter of Steinbeck v Gerosa, 4 NY2d
302, 317 [1958], appeal dismissed 358 US
39 [1958]; Chanler v Roberts, 200 AD2d
489, 491 [1994], Iv dismissed and denied 84
NY2d 903 [1994]). Moreover, the LOI
expressly provided for defendant to receive
a Form 1099 rather than a Schedule K-1. As
an accountant, defendant **2 understood the
difference between these two tax forms.
Thus, he knew that his receipt of a 1099
meant that his compensation was not from
profits and that he would not share in losses.
*524 Concur—Friedman, J.P., Catterson,
Moskowitz, Freedman and Abdus-Salaam,
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**1 Shionogi Inc., Appellant,
\%
Andrx Labs, LLC, et al., Respondents.

Supreme Court, Appellate Division, First
Department, New York
11926, 11926A, 2019-05533,
2019-05534, 651663/2019
October 1, 2020

CITE TITLE AS: Shionogi Inc. v

Andrx Labs, LLC
HEADNOTES
Contracts
Construction
Manufacturing and Supply
Agreement—Limitation of Recovery for
Lost Profits for Inter-Party

Claims—Doctrine of Noscitur a Sociis Not
Applicable

Damages
Lost Profits

Manufacturing and Supply
Agreement—Limitation of Recovery for
Lost Profits Not Unreasonable—Credit

against Future Orders *423 Express Remedy
for Production Shortfalls

Joint Ventures
Existence of Joint Venture

Breach of Fiduciary Duty—No Provision for
Loss-Sharing in Manufacturing and Supply
Agreement

Contracts

Construction

Manufacturing and Supply
Agreement—Obligation to Continue to
Make and Sell Generic

Drug—Consideration of Parties’ Course of
Performance

Pillsbury Winthrop Shaw Pittman LLP, New
York (Edward Flanders of counsel), for
appellant.

Goodwin Procter LLP, New York (Linnea
Cipriano of counsel), and Goodwin Procter
LLP, Boston, MA (David J. Zimmer of the
bar of the Commonwealth of Massachusetts,
admitted pro hac vice, of counsel), for
respondents.

Orders, Supreme Court, New York County
(Jennifer G. Schechter, J.), entered
December 6 and 9, 2019, which,
respectively, granted defendants’ motion for
partial summary judgment on the issue of
plaintiff’s claims for recovery of damages
relating to defendants’ cessation of sales of
generic Fortamet and denied plaintiff’s
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motion for partial summary judgment on the
issue of its right to recover lost profits,
unanimously affirmed, with costs.

Plaintiff failed to show an entitlement to
judgment as a matter of law on its claims for
lost profits. In particular, plaintiff failed to
show that there were no issues of fact as to
the applicability of Section 10.4 of the
parties’  Manufacturing and  Supply
Agreement (MSA), which on its face limits
recovery of lost profits for inter-party
claims. Plaintiff is also unsuccessful in
attempting to base its argument on point
headings, including the labeling of Section
10.4 as “consequential damages,” because
the MSA elsewhere specifically provides
that point headings are “for convenience
only and are not to be considered when
interpreting the provisions of this
Agreement” (see Bank of N.Y. Mellon Trust
Co., N.A. v Merrill Lynch Capital Servs.
Inc., 99 AD3d 626, 628 [1st Dept 2012]).
Plaintiff’s reliance on the principle of
noscitur a sociis to interpret the term “loss
of profits” is similarly unavailing. That
doctrine provides that the meaning of a
particular term in a clause must be read and
considered in relation to the other words
with which it is grouped. Here, the
placement of the terms “loss of profits” and
“consequential damages” as items in a list
actually highlights that those terms mean
different things, so the doctrine relied on by
plaintiff is not applicable.

Plaintiff also cannot prevail by arguing that
construing Section 10.4 as limiting its
recovery of lost profits would be
commercially unreasonable and leave it
without a remedy. To the contrary, the MSA
appears to provide an express remedy for

shortfalls in defendants’ production of
Fortamet, in the form of a credit against
future orders. Moreover, even Section 10.4
does not leave plaintiff without any remedy
for the claim it makes here, because it
permits recovery of lost profits caused by
“willful misconduct,” and, as defendants
concede, plaintiff may also recover upon a
showing of gross negligence.

The motion court also properly granted
defendants’ motion *424 for partial
summary judgment dismissing plaintiff’s
claims for lost profits based on defendants’
discontinuance of the sale of generic
Fortamet.

Plaintiff failed to point to cognizable
evidence supporting the existence of a joint
venture with defendants, which it posits as
the basis of its claim for breach of fiduciary
duty. While the record shows the existence
of some elements of a joint venture,
including profit-sharing, there is no evidence
of any provision for loss-sharing. Plaintiff
contends that there was no need to provide
for loss-sharing, because “there was no
reasonable expectation of losses” (Don v
Singer, 92 AD3d 576, 577 [1st Dept 2012]).
The parties clearly foresaw the possibility of
loss, however, making provision for its
allocation in the case of brand Fortamet
sales, but made no such provision for
generic Fortamet sales. Where, as here,
losses  are  reasonably  foreseeable,
loss-sharing is an “indispensable” element
of a joint venture (Matter of Steinbeck v
Gerosa, 4 NY2d 302, 317 [1958], appeal
dismissed 358 US 39 [1958]; accord
Slabakis v Schik, 164 AD3d 454, 455 [1st
Dept 2018], Iv denied 32 NY3d 912 [2018]).
Hence, plaintiff’s joint-venture arguments
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fail.

Plaintiff argues that the parties’ course of
performance should be considered to show
that the parties understood the agreements as
requiring defendants to continue selling
generic Fortamet for so long as it was
continuing to manufacture branded Fortamet
for plaintiff. This argument fails on several
levels. In the first place, the parties’
agreements contain merger clauses and are
completely integrated. Far from seeking to
merely interpret the licensing agreement (for
which purpose extrinsic evidence might be
admissible to resolve ambiguity), plaintiff
seeks to add to the licensing agreement by
adding an affirmative obligation on the part
of defendants to continue to sell generic
Fortamet. Even assuming ambiguity, the
merger clause would preclude resort to
course of performance evidence to add an
entirely new obligation to the contract (see
Matter of Primex Intl. Corp. v Wal-Mart
Stores, 89 NY2d 594, 600 [1997]).

Plaintiff’s reliance on UCC 2-202, which
permits an integrated agreement to be
“supplemented” by evidence of the parties’
course of performance, is unavailing.
Critically, it 1s doubtful that the UCC would
apply to the licensing agreement because the

licensing agreement is fundamentally an
intellectual property licensing and transfer
agreement, which only secondarily provides
for splitting profits on potential generic
Fortamet sales (see Architectronics, Inc. v
Control Sys., Inc., 935 F Supp 425, 432 [SD
NY 1996]). In any event, plaintiff points to
nothing in the record which could establish
some positive*425 obligation on the part of
defendants to continue to make and sell
generic Fortamet. The fact that defendants
did make and sell generic Fortamet for five
years confirms their right to do so, but in no
way proves they were required to do so.
Equally unavailing is plaintiff’s reliance on
the implied covenant of good faith and fair
dealing, which cannot “create independent
contractual rights” or otherwise serve as “a
substitute for plaintiff’s nonviable contract
claims” (National Union Fire Ins. Co. of
Pittsburgh, Pa. v Xerox Corp., 25 AD3d
309, 310 [1st Dept 2006], Iv dismissed 7
NY3d 886 [2006]). Concur—Kapnick, J.P.,
Gesmer, Gonzalez, Scarpulla, JJ.

Copr. (C) 2024, Secretary of State, State of
New York
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583 F.Supp.3d 570
United States District Court, S.D. New
York.

Phillip TORETTO, Daniel C. King, and
Sheri Braun, individually and on
behalf of others similarly situated,
Plaintiffs,

V.

DONNELLEY FINANCIAL
SOLUTIONS, INC. and Mediant
Communications, Inc., Defendants.

1:20-¢cv-2667-GHW
|

Signed 02/04/2022

Synopsis

Background: Investors who had their
personal information compromised in data
security breach brought putative class action
against proxy services and compliance
solutions providers, alleging negligence and
breach of contract. The District Court,
Gregory H. Woods, 523 F.Supp.3d 464,
denied motion to dismiss for lack of
standing. Providers then moved to dismiss
for failure to state a claim.

Holdings: The District Court, Gregory H.
Woods, J., held that:

1l supplier agreement between providers
would not be considered when deciding

motion;

2] investors failed to plead existence of legal
partnership in form of joint venture between
providers;

31 compliance solutions provider was not
liable for negligence under Illinois law;

4l investors stated negligence claim against
proxy services provider;

51 investors failed to allege they were
third-party  beneficiaries to providers’
contracts and, thus, providers were not liable
for any breach of those contracts;

6] compliance solutions provider was not
liable for unjust enrichment;

7l investor failed to state claim alleging
either provider violated California Customer
Records Act (CRA);

81 investor failed to state claim alleging
either provider violated Florida Deceptive
and Unfair Trade Practices Act (FDUTPA);

and

1 it was appropriate to seal providers’
supplier agreement.

Motion granted in part and denied in part.
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2]
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Federal Civil
Procedures=Insufficiency in general

A claim has “facial plausibility,” as
required to withstand motion to
dismiss for failure to state a claim,
when the plaintiff pleads factual
content that allows the court to draw
the reasonable inference that the
defendant is liable for the
misconduct alleged. Fed. R. Civ. P.
12(b)(6).

Federal Civil
Procedures=Insufficiency in general

On motion to dismiss for failure to
state a claim, it is not enough for a
plaintiff to allege facts that are
consistent ~ with  liability;  the
complaint must nudge claims across
the line from conceivable to
plausible. Fed. R. Civ. P. 12(b)(6).

Federal Civil
Procedure«Insufficiency in general

To survive motion to dismiss for
failure to state a claim, plaintiff must
provide the grounds upon which his
or her claim rests through factual
allegations sufficient to raise a right

[4]

5]

6]

to relief above the speculative level.
Fed. R. Civ. P. 12(b)(6).

Federal Civil
Procedures=Insufficiency in general

A complaint that offers labels and
conclusions or naked assertions
without further factual enhancement
will not survive a motion to dismiss

for failure to state a claim. Fed. R.
Civ. P. 12(b)(6).

1 Case that cites this headnote

Federal Civil ProceduresMatters
considered in general

On motion to dismiss for failure to
state claim, court must generally
limit 1itself to facts stated in
complaint. Fed. R. Civ. P. 12(b)(6).

Federal Civil Procedures=Pleading,
Defects In, in General

Federal Civil ProceduresFact
1ssues

On motion to dismiss for failure to
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[7]

8]

state claim, court’s task is to assess
legal feasibility of complaint; it is
not to assess weight of evidence that
might be offered on either side. Fed.
R. Civ. P. 12(b)(6).

Federal Civil Procedures-Pleading,
Defects In, in General

Federal Civil Procedures=Fact
1ssues

The purpose of motion to dismiss for
failure to state a claim is to test, in a
streamlined fashion, the formal
sufficiency of the plaintiff’s
statement of a claim for relief
without resolving a contest regarding
its substantive merits; the governing
rule thus assesses the legal feasibility
of the complaint, but does not weigh
the evidence that might be offered to
support it. Fed. R. Civ. P. 12(b)(6).

Federal Civil Procedures=Matters
considered in general

In considering a motion to dismiss
for failure to state a claim, a district
court may consider the facts alleged
in the complaint, documents attached
to the complaint as exhibits,
documents incorporated by reference

9]

in the complaint, and matters of
which judicial notice may be taken.
Fed. R. Civ. P. 12(b)(6); Fed. R.
Evid. 201.

1 Case that cites this headnote

Federal Civil Procedures=Matters
considered in general

Summary Judgments=Motion to
dismiss

In order for a document to meet the
“integral to” exception to the general
principle that a court may not
consider documents outside of the
pleadings, on motion to dismiss for
failure to state a claim, without
converting the motion to one for
summary judgment, the complaint
must rely heavily upon its terms and
effects; however, even if a document
is integral to the complaint, it must
be clear on the record that no dispute
exists regarding the authenticity or
accuracy of the document, and it
must also be clear that there exist no
material disputed issues of fact
regarding the relevance of the
document. Fed. R. Civ. P. 12(b)(6),
56.

[10] Federal Civil Procedures«
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considered in general
Summary Judgments=Motion to
dismiss

Where district court considers
material outside of pleadings that is
not  attached to complaint,
incorporated by reference, or integral
to complaint, district court, to decide
issue on merits, must convert motion
to dismiss for failure to state a claim
into one for summary judgment; this
requirement deters trial courts from
engaging in factfinding when ruling
on motion to dismiss, and ensures
when the court considers evidence
outside the complaint, plaintiff will
have an opportunity to contest
defendant’s relied-upon evidence by
submitting material that controverts
it. Fed. R. Civ. P. 12(b)(6), 56.

2 Cases that cite this headnote

Federal Civil Procedures=Matters
considered in general

Federal Civil
Procedure«=Affidavits

A district court errs when it
considers affidavits and exhibits
submitted by defendants, or relies on
factual allegations contained in legal
briefs or memoranda in ruling on a
motion to dismiss for failure to state
a claim. Fed. R. Civ. P. 12(b)(6).

[12]

[13]

2 Cases that cite this headnote

Federal Civil Procedures=Matters
considered in general

Supplier agreement between proxy
services provider and compliance
solutions provider would not be
considered when deciding motion to
dismiss, for failure to state a claim,
brought by providers in putative
class action brought against them by
investors who had their personal
information compromised in data
security breach, alleging negligence
and breach of contract, despite
contention that agreement governed
providers’ joint provision of proxy
services;  agreement was  not
included, referenced or relied upon
in second amended complaint,
complaint did not allege the
providers’ partnership resulted from
any express contract, let alone
agreement, and investors reasonably
challenged agreement’s relevance to
alleged partnership to provide proxy
services. Fed. R. Civ. P. 12(b)(6).

Federal Courtse=Conflict of Laws;
Choice of Law

A federal court sitting in diversity
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must apply the choice of law rules of
the forum state.

Actione-What law governs

Under New York choice-of-law
rules, the first step in any case
presenting a potential choice of law
issue is to determine whether there is
an actual conflict between the laws
of the jurisdictions involved; if no
actual conflict exists, and if New
York 1s among the relevant
jurisdictions, the court may simply
apply New York law, but if an actual
conflict exists, then the law of the
jurisdiction having the greatest
interest in the litigation will be
applied and the only facts or contacts
which obtain significance in defining
state interests are those which relate
to the purpose of the particular law
in conflict.

1 Case that cites this headnote

Federal Courtse=Anticipating or
predicting state decision

Federal CourtseSources of
authority; assumptions permissible

Where the substantive law of the
forum state is uncertain or

[16]

[17]

ambiguous, the job of the federal
courts is carefully to predict how the
highest court of the forum state
would resolve the uncertainty or
ambiguity; in doing so, the court
must give fullest weight to the
decisions of a state’s highest court,
and must give proper regard to the
decisions of a state’s lower courts.

Federal Courtse=Sources of
authority; assumptions permissible

Although federal courts are not
strictly bound by state intermediate
appellate courts when predicting
how highest court of forum state
would resolve uncertainty or
unambiguity of forum state’s
substantive law, rulings from such
courts are a basis for ascertaining
state law which is not to be
disregarded by a federal court unless
it is convinced by other persuasive
data that the highest court of the
state would decide otherwise.

Joint VentureseIn general;
essential elements

Under New York Law, indicia of
existence of a joint venture are: acts
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manifesting intent of parties to be
associated as joint venturers, mutual
contribution to joint undertaking
through combination of property,
financial resources, effort, skill or
knowledge, measure of joint
proprietorship and control over
enterprise, and provision for sharing
of profits and losses.

1 Case that cites this headnote

Joint VentureseJoint venture as
partnership; applicability of
partnership law in general

Joint Venturese~Community of
Interest

Under New York law, joint ventures
are governed by the same legal rules
as partnerships because a joint
venture is essentially a partnership
for a limited purpose; the ultimate
inquiry is whether the parties have
so joined their property, interests,
skills and risks that for the purpose
of the particular adventure their
respective contributions have
become as one and the commingled
property and interests of the parties
have thereby been made subject to
each of the associates on the trust
and inducement that each would act
for their joint benefit.

1 Case that cites this headnote

[19]

[20]

[21]

Joint VenturesePleading

Under New York law, investors
failed to plead existence of legal
partnership in form of joint venture
between proxy services provider and
compliance solutions provider in
putative class action, alleging
negligence and breach of contract,
absent any allegation, inter alia, that
the providers agreed to share profits
and losses when providing proxy
services, or even how the providers
were compensated for their services.

Partnershipe-Creation and
Requisites in General

Under New York law, calling an
organization a partnership does not
make it one.

Tortse=What law governs

Under New York law, the “interest
analysis,” used to decide governing
choice of law in tort actions in New
York, requires that the law of the
jurisdiction having the greatest
interest in the litigation will be
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applied and the only facts or contacts
which obtain significance in defining
state interests are those which relate
to the purpose of the particular law
in conflict; under this formulation,
“significant contacts” are, almost
exclusively, the parties’ domiciles
and the locus of the tort.

2 Cases that cite this headnote

Tortse-What law governs

Under New York law, the interest
analysis, used to decide governing
choice of law 1in tort actions,
distinguishes between
conduct-regulating rules and
loss-allocating rules; if conflicting
conduct-regulating laws are at issue,
the law of the jurisdiction where the
tort occurred will generally apply
because that jurisdiction has the
greatest interest in  regulating
behavior within its borders.

1 Case that cites this headnote

Tortse=What law governs

Under the “interest analysis” used to
decide governing choice of law in
tort actions in New York, even
where the injury and the wrongful
conduct do not take place in the

[24]

same jurisdiction, it is the place of
the allegedly wrongful conduct that
generally has superior interests in
protecting the reasonable
expectations of the parties who
relied on the laws of that place to
govern their primary conduct, and in
the admonitory effect that applying
its law will have on similar conduct
in the future.

Negligences=What law governs

Under the “interest analysis” used to
decide governing choice of law in
tort actions in New York, New York
law would be applied to investors’
negligence claims against proxy
services provider, arising when
investors had  their  personal
information compromised in data
security breach; alleged conduct, that
provider failed to implement security
systems, protocols and practices
sufficient to protect investors’
personal information, occurred in
New York, provider’s decisions
regarding its data security likely
occurred at corporate level from its
corporate headquarters in New York,
and complaint had no factual
allegations linking provider’s data
security practices with any other
state.
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[25] Negligences~What law governs

[26]

Under the “interest analysis” used to
decide governing choice of law in
tort actions in New York, Illinois
law, rather than New York law,

would be applied to investors’
negligence claims against
compliance  solutions  provider,

arising when investors had their
personal information compromised
in data security breach; investors
alleged provider failed to supervise
proxy services provider’s data
security and ensure it implemented
sufficient security systems, and
argued the failures occurred where
compliance solutions provider’s data
security systems, protocols and
practices were located or carried out,
which  was at its  Illinois
headquarters.

NegligencesEconomic loss doctrine

New York applies the economic loss
doctrine to negligence claims, which
prevents a plaintiff from recovering
purely economic losses in a
negligence action.

2 Cases that cite this headnote

[27]

28]

[29]

Tortse-Economic loss doctrine

Under New York law, a defendant 1s
not liable to a plaintiff for economic
loss unless there exists a special
relationship  that requires the
defendant to protect against the risk
of harm to plaintiff.

NegligencesEconomic loss doctrine

Under New York law, economic loss
doctrine did not bar negligence
claims brought against proxy
services provider by investors who
had their personal information
compromised in data security
breach.

5 Cases that cite this headnote

Negligences-Economic loss doctrine

Under Illinois law, economic loss

doctrine  bars  plaintiff  from
recovering for purely economic
losses under tort theory of
negligence.
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[30]

[31]

2 Cases that cite this headnote

Negligence«Economic loss doctrine

Illinois law  recognizes three
exceptions to the economic loss
doctrine, which bars a plaintiff from
recovering for purely economic
losses under tort theory of
negligence: (1) where a plaintiff
sustains personal injury or property
damage resulting from a sudden or
dangerous occurrence; (2) where
plaintift’s damages were
proximately caused by defendant’s
intentional, false representation; and
(3) where plaintiff’s damages were
proximately caused by the negligent
misrepresentation of a defendant in
the business of  supplying
information for the guidance of
others in business transactions.

NegligencesElements in general

To establish negligence under
[llinois law, a plaintiff must prove:
(1) defendant owed a duty to the
plaintiff; (2) defendant breached that
duty; and (3) the breach was the
proximate cause of the plaintiff’s
injuries.

[32]

[33]

[34]

Negligences«Protection against acts
of third persons

Compliance solutions provider did
not owe investors a duty to protect
their personal information and, thus,
provider was not liable for
negligence under Illinois law due to
compromise of investors’ personal
information in data security breach.

Negligence«Necessity and
Existence of Duty

To determine whether a duty exists
under traditional negligence
principles, Illinois courts consider:
(1) the reasonable foreseeability of
the injury; (2) the likelihood of the
injury; (3) the magnitude of the
burden of guarding against the
injury, and (4) the consequences of
placing that burden on the defendant.

Negligence«~Elements in general

To show negligence under New
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[35]

[36]

York law, a plaintiff must
demonstrate: (1) the defendant owed
the plaintiff a cognizable duty of
care; (2) the defendant breached that
duty; and (3) the plaintiff suffered
damage as a proximate result.

Negligences=Duty as question of
fact or law generally

Under New York law, the existence
and scope of an alleged tortfeasor’s
duty i1s, in the first instance, a legal
question for determination by the
court.

NegligencesBalancing and
weighing of factors

Under New York law in a
negligence action, courts
traditionally  fix an  alleged

tortfeasor’s duty point by balancing
factors, including: (1) the reasonable
expectations of parties and society
generally; (2) the proliferation of
claims; (3) the likelihood of
unlimited or insurer-like liability; (4)
disproportionate risk and reparation
allocation; and (5) public policies
affecting the expansion or limitation

[37]

[38]

[39]

of new channels of liability.

3 Cases that cite this headnote

NegligencesNecessity and
Existence of Duty

Under New York tort law, in
determining whether a duty exists,
courts must be mindful of the
precedential, and consequential,
future effects of their rulings, and
limit the legal consequences of
wrongs to a controllable degree.

NegligencesForeseeability

Under New York tort law,
foreseeability alone does not define
duty; it merely determines the scope
of the duty once it is determined to
exist.

1 Case that cites this headnote

Negligence«Necessity and
Existence of Duty

Under New York negligence law, an
injured party must show defendant
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[40]

[41]

owed not merely a general duty to
society but a specific duty to him or
her, for without a duty running
directly to the injured person there
can be no liability in damages,
however careless the conduct or
foreseeable the harm; that is required
in order to avoid subjecting
defendant to limitless liability to an
indeterminate class of persons
conceivably  injured by any
negligence in that act.

NegligencesBalancing and
weighing of factors

Under New York negligence law,
any extension of scope of duty must
be tailored to reflect accurately
extent that its social benefits
outweigh its costs.

Negligence«Protection against acts
of third persons

Under New York negligence law, a
defendant generally has no duty to
control the conduct of third persons
so as to prevent them from harming
others, even where as a practical
matter defendant can exercise such

[42]

[43]

control.

Negligence«Protection against acts
of third persons

Investors sufficiently alleged that
proxy services provider owed them a
duty to exercise reasonable care
safeguarding their personal
information, as required to state
negligence claim under New York
law arising from data security
breach, which caused investors’
personal  information to  be
compromised; investors alleged
provider was  well-aware  of
importance of data security to its
business, customers were required to
share sensitive information to obtain
provider’s services, provider touted
its web-based technology and
“industry-leading security,” stated it
maintained a comprehensive
cybersecurity program with highly
robust, redundant infrastructure
platform providing needed security,
and was aware it was target of
cyber-attacks.

2 Cases that cite this headnote

Negligence«Protection against acts
of third persons generally
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[44]

Investors sufficiently alleged that
proxy services provider breached its
duty to exercise reasonable -care
safeguarding investors’ personal
information, as required to state
negligence claim under New York
law arising from data security
breach, which caused investors’
personal  information to  be
compromised; investors alleged
provider failed to implement security

systems, protocols and practices
sufficient to protect investors’
personal information, failed to

comply with industry data security
standards, failed to comply with
statutory and regulatory safeguards,
and that provider maintained
deficient controls to prevent and
monitor for unauthorized access of
its email accounts and failed to
encrypt personal information stored
on its servers.

1 Case that cites this headnote

Negligence«Particular cases

Investors sufficiently alleged they
suffered damage, including
substantial risk of future identity
theft and fraud, as proximate result
of proxy services provider’s breach
of duty to exercise reasonable care
safeguarding their personal
information, as required to state
negligence claim under New York

[45]

[46]

law arising from data security
breach, which caused investors’
personal  information to  be
compromised; investors alleged data
breach exposed their sensitive
personal and financial information,
that most likely motivation for
breach was to use investors’ personal
information nefariously or sell it to
someone who would, that their
personal information had been
misused following breach, and that
they incurred costs to mitigate the
threat of identity theft or fraud.

1 Case that cites this headnote

Negligence«Necessity and
Existence of Injury

Under New York law governing
negligence claims in data breach
cases, where plaintiffs have shown a
substantial risk of future identity
theft or fraud, any expenses they
have reasonably incurred to mitigate
that risk qualify as injury in fact.

1 Case that cites this headnote

NegligencesViolations of statutes
and other regulations

Actions for negligence per se are
allowed under Illinois law; however,
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[47]

48]

they are allowed for statutory
violations only if the statute provides
for strict liability if violated.

NegligencesViolations of statutes
and other regulations

In New York, unexcused omission
or violation of duty imposed by
statute for benefit of particular class
is negligence itself; however,
violation of statute does not
automatically constitute negligence
per se.

1 Case that cites this headnote

NegligencesViolations of statutes
and other regulations

In order to warrant finding of
negligence per se for statutory
violation under New York law, the
statute must evidence an intention,
express or implied, that from
disregard of its command liability
for resultant damages shall arise
which would not exist but for statute,
and three factors are of central
importance in this inquiry: (1)
whether plaintiff is one of class for
whose particular benefit statute was
enacted; (2) whether finding of

[49]

[50]

negligence per se for violation of
statute would promote legislative
purpose; and (3) whether creation of
such liability would be consistent
with legislative scheme.

1 Case that cites this headnote

Antitrust and Trade
Regulatione=Exclusive and
Concurrent Remedies or Laws
Antitrust and Trade
Regulatione=Private entities or
individuals

Federal Trade Commission Act
(FTCA) does not provide for private
right of action; instead, the FTCA
confers  exclusive  enforcement
authority on the Federal Trade
Commission (FTC). Federal Trade
Commission Act § 5, 15 U.S.C.A. §
45.

2 Cases that cite this headnote

Contractse-What law governs
Contractse=What law governs

Under New York’s choice-of-law
rules, the interpretation and validity
of a contract is governed by the law
of the jurisdiction which is the center
of gravity of the transaction, which
is determined by consideration of:
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[51]

[52]

[53]

(1) the places of negotiation and
performance; (2) the location of the
subject matter; and (3) the domicile
or place of business of the
contracting parties.

1 Case that cites this headnote

Contractse=Grounds of action

Under Illinois law, the elements of a
breach-of-contract claim are: (1) the
existence of a valid and enforceable
contract; (2) performance by the
plaintiff; (3) breach of the contract
by the defendant; and (4) resultant
injury to the plaintiff.

Contractse-~Agreement for Benefit
of Third Person

Under Illinois law, a cause of action
based on a contract may be brought
by an intended  third-party
beneficiary of the contract.

Contractse=Agreement for Benefit
of Third Person

[54]

[55]

Under Illinois law, an intended
beneficiary is intended by the parties
to the contract to directly benefit for
the performance of the agreement;
under the contract an intended
beneficiary has rights and may sue.

Contractse=Presumptions and
burden of proof

Under Illinois law, there is a strong
presumption the parties to a contract
intend that the contract’s provisions
apply only to them, and not to third
parties.

Contractse~Agreement for Benefit
of Third Person

Contractse=Duties and liabilities of
third persons

Under Illinois law, investors failed

to allege they were third-party
beneficiaries to  contracts a
compliance  solutions  provider

entered into with public companies
and mutual funds to provide and
perform proxy services in which
investors invested and, thus,
provider was not liable for any
breach of those contracts in
connection with data security breach,
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[56]

[57]

which caused investors’ personal
information to be compromised;
while investors alleged provider was
required to  protect personal
information it received to provide
proxy services, complaint did not
contain any allegations the provider
even received investors’
information, much less that provider
failed to protect it.

Contractse=Agreement for Benefit
of Third Person

Under New York law, a party
claiming rights as a third-party
beneficiary must demonstrate: (1)
the existence of a valid and binding
contract between other parties; (2)
the contract was intended for his or
her benefit; and (3) the benefit is
sufficiently immediate, rather than
incidental, to indicate the assumption
by the contracting parties of a duty
to compensate him or her if the
benefit is lost.

Contractse~Agreement for Benefit
of Third Person

Under New York law, to show that
an enforceable contract existed

[58]

between other parties, as required for
party to claim rights as third-party
beneficiary, the party must plead
facts surrounding the formation of
the contract such as: (1) the date the
parties entered into the contract; (2)
the major terms of the contract; (3)
the parties to the contract; and (4)
that the party to be bound assented to
the contract.

Contractse=Agreement for Benefit
of Third Person

Contractse=Duties and liabilities of
third persons

Under New York law, investors
failed to allege they were third-party
beneficiaries to contracts a proxy
services provider entered into with
public companies and mutual funds
to provide and perform proxy
services in which investors invested
and, thus, provider was not liable for
any breach of those contracts in
connection with data security breach,
which caused investors’ personal
information to be compromised;
investors failed to identify the
entities the provider allegedly
contracted with, and provided no
other facts regarding the formation
of any contracts.
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[60]
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Implied and Constructive
Contractse=Unjust enrichment

To state a claim for unjust
enrichment in New York, a plaintiff
must allege that: (1) defendant was
enriched; (2) the enrichment was at
plaintiff’s expense; and (3) the
circumstances were such that equity
and good conscience require
defendants to make restitution.

Implied and Constructive
Contractse=Persons entitled
Implied and Constructive
Contractse-Persons liable

Although privity is not required for
unjust enrichment claim under New
York law, claim will not be
supported 1if connection between
parties is too attenuated.

Implied and Constructive
Contractse=Unjust enrichment

Under New York law, unjust
enrichment is not a catchall cause of
action to be used when others fail.

[62]

[63]

[64]

Implied and Constructive
Contractse=Effect of Express
Contract

Under New York law, an unjust
enrichment claim is not available
where it simply duplicates, or
replaces, a conventional contract or
tort claim.

Implied and Constructive
Contractse=Unjust enrichment

Under Illinois law, compliance
solutions provider was not liable for
unjust  enrichment based on
purported retention and use of
investors’ personal information, after
information was compromised in
data breach, absent any allegations
that provider received, used, or
retained personal information in its
individual capacity, or that any
benefit was conferred upon provider
as a result.

Implied and Constructive
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[65]

Contractse=Unjust enrichment

Under Illinois law, to state cause of
action based on theory of unjust
enrichment, plaintiff must allege that
defendant has unjustly retained
benefit to plaintiff’s detriment, and
that defendant’s retention of benefit
violates fundamental principles of
justice, equity, and good conscience.

Antitrust and Trade
Regulatione=Privacy

Finance, Banking, and
Credits=Persons and transactions
subject to or protected by regulation
TelecommunicationseProtected
communications; expectation of
privacy
Telecommunicationse=Persons
entitled to sue, standing, and parties

Investor failed to state claim alleging

proxy  services provider and
compliance  solutions  provider
violated California Customer

Records Act (CRA), as he did not
allege he was providers’ “customer,”
or that he provided his personal
information to providers for any
reason, let alone for purpose of
purchasing or leasing a product or
obtaining a service from providers.
Cal. Civ. Code § 1798.80(c).

[66]

[67]

[68]

Antitrust and Trade
Regulatione=Privacy

The California Customer Records
Act (CRA) regulates businesses with
regard to treatment and notification
procedures  relating to  their
customers’ personal information.
Cal. Civ. Code § 1798.80(c).

Antitrust and Trade
Regulatione=Private entities or
individuals

A plaintiff must be a customer who
has been injured by a violation of the
California Consumer Records Act
(CRA) to bring an action under the
CRA. Cal. Civ. Code § 1798.84(b).

Antitrust and Trade
Regulatione=Source of prohibition
or obligation; lawfulness

By proscribing any unlawful
business act or practice, California’s
Unfair Competition Law (UCL)
borrows rules set out in other laws
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[69]

[70]

and makes violations of those rules
independently actionable. Cal. Bus.
& Prof. Code § 17200.

Antitrust and Trade
Regulatione=In general; unfairness
Antitrust and Trade
Regulatione=Fraud; deceit;
knowledge and intent

Practice that is unfair or fraudulent
may be basis for action under
California’s Unfair Competition Law
(UCL) even if conduct is not
specifically proscribed by some
other law. Cal. Bus. & Prof. Code §
17200.

1 Case that cites this headnote

Antitrust and Trade
Regulatione=Injunction
Antitrust and Trade
Regulatione=Monetary Relief;
Damages

While the scope of conduct covered
by California’s Unfair Competition
Law (UCL) is broad, its remedies are
limited, as prevailing plaintiffs are
generally limited to injunctive relief
and restitution. Cal. Bus. & Prof.
Code § 17200.

WESTLAW

[71]

[72]

[73]

Statutese=Extraterritorial operation

Under California’s  presumption
against  extraterritoriality, courts
presume the Legislature did not
intend a statute to be operative, with
respect to occurrences outside the
state, unless such intention is clearly
expressed or reasonably to be
inferred from the language of the act
or from its purpose, subject matter or
history.

1 Case that cites this headnote

Antitrust and Trade
Regulatione=What law governs;
territorial limitations

Antitrust and Trade
Regulatione=Presumptions,
inferences, and burden of proof

The presumption against
extraterritoriality applies to the
California Unfair Competition Law
(UCL) in full force. Cal. Bus. &
Prof. Code § 17200.

Statutese=Extraterritorial operation
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[74]

[75]

Even if California’s presumption
against extraterritorial application
applies to a particular statute, the
court must still consider whether
plaintiffs’ proposed application of
the law would cause it to operate,
impermissibly, with respect to
occurrences outside the state.

1 Case that cites this headnote

Statutese=Extraterritorial operation

The relevant inquiry for whether a
state law is Dbeing applied
extraterritorially, so as to implicate
presumption against
extraterritoriality, is whether the
conduct which gives rise to liability
occurs n California; if
liability-creating conduct occurs
outside of California, California law
generally should not govern that
conduct, unless the Legislature
explicitly indicates otherwise.

2 Cases that cite this headnote

Antitrust and Trade
Regulatione=Nature and Elements

A consumer claim for damages
under Florida Deceptive and Unfair
Trade Practices Act (FDUTPA) has

[76]

[77]

three elements: (1) a deceptive act or
unfair practice; (2) causation; and (3)
actual damages. Fla. Stat. Ann. §
501.201 et seq.

Antitrust and Trade
Regulatione=What law governs;
territorial limitations

Florida Deceptive and Unfair Trade
Practices Act (FDUTPA) applies
only to action that occurred within
the state of Florida. Fla. Stat. Ann. §
501.201 et seq.

1 Case that cites this headnote

Antitrust and Trade
Regulatione=Particular cases

Investor failed to state claim alleging
either proxy services provider or

compliance  solutions  provider
violated Florida Deceptive and
Unfair  Trade  Practices  Act

(FDUTPA), absent any allegations
that providers committed any
deceptive acts or practices in
Florida; investor alleged all relevant
conduct occurred at providers’
headquarters in New York or
[llinois, respectively. Fla. Stat. Ann.
§ 501.201 et seq.

1 Case that cites this headnote
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Declaratory Judgmente=Statutes as
substantive or procedural

A plaintiff cannot maintain a claim
for a declaratory judgment where the
underlying substantive claim has
been dismissed since the Declaratory
Judgment Act (DJA) only created a
procedural mechanism and not an
independent cause of action. 28
U.S.C.A. § 2201(a).

Recordse=Presumptions, inferences,
and burden of proof

There is a common law presumption
in favor of permitting public access
to judicial documents, which are
those documents relevant to the
performance of the judicial function
and useful in the judicial process.

Recordse=Proceedings to seal or
impound judicial records

Applications to seal documents must
be carefully and skeptically reviewed
to ensure that there really is an

[81]

82]

extraordinary  circumstance  or
compelling need to seal the
documents from public inspection.

Recordse=Presumptions, inferences,
and burden of proof

Court balances common law
presumption of public access to
judicial documents against
competing considerations, including
privacy interests of those resisting
disclosure.

Recordse=Presumptions, inferences,
and burden of proof

To determine whether presumption
of public access attaches to
particular document and bars
disclosure, the court engages in the
following analysis: (1) court
determines whether document is
judicial document, namely, one that
has been placed before court by
parties and that is relevant to
performance of judicial function and
useful in judicial process; (2) if
materials are judicial documents,
court proceeds to determine weight
of presumption of access to that
document; and (3) court must
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identify all factors that legitimately
counsel against disclosure, and
balance those factors against the
weight properly accorded the
presumption of access.

Recordse-Particular Judicial
Records

It was appropriate to seal supplier
agreement between proxy services
provider and compliance solutions
provider, and redact portions of brief
in support of motions to dismiss for
failure to state a claim that contained
corresponding information relating
to agreement’s confidential terms, in
putative class action brought against
providers by investors who had their
personal information compromised
in data security breach, alleging
negligence and breach of contract;
agreement was not  judicial
document, although briefs in
connection with motions were
judicial documents, the substantive
descriptions of agreements had no
bearing on court’s decision on
motions, release of information
contained in agreement could cause
competitive harm to providers, and
proposed redactions were narrowly
tailored to protect only that sensitive
business information. Fed. R. Civ. P.
12(b)(6).
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MEMORANDUM OPINION AND ORDER

GREGORY H. WOODS, United States
District Judge:

**]1 Plaintiffs bring this putative class action
against Defendants Donnelley Financial
*581 Solutions, Inc. (“Donnelley”) and
Mediant Communications, Inc. (“Mediant”),
alleging claims for negligence, negligence
per se, breach of contracts to which
Plaintiffs are third-party beneficiaries, unjust
enrichment, violation of the California
Customer Records Act (the “CRA”),
violation of the California  Unfair
Competition Law (the “UCL”), violation of
the Florida Deceptive and Unfair Trade
Practices Act (the “FDUTPA”), and
declaratory judgment. Plaintiffs’ claims
stem from a data breach of one of Mediant’s
email servers, in which hackers stole the
personal information of over 200,000
individuals. Mediant obtained Plaintiffs’
personal information while working with
Donnelley to provide proxy services to
public companies and mutual funds in which
Plaintiffs had invested. Defendants moved to
dismiss Plaintiffs’ complaint. Because
Plaintiffs plausibly allege that Mediant
breached its duty to exercise reasonable care
safeguarding Plaintiffs’ personal
information, Plaintiffs’ negligence and
declaratory  judgment claims against
Mediant can proceed. However, Mediant’s

motion to dismiss is granted as to the
remainder of Plaintiffs’ claims and
Donnelley’s motion to dismiss is granted in
full.

I. BACKGROUND

A. Facts!

1. The Hack

On April 1, 2019, hackers gained
unauthorized access to Mediant’s business
email  accounts. Second  Amended
Complaint (the “SAC”), Dkt. No. 57, q 16.
The hackers stole the personal information
of a number of individuals, including the
named Plaintiffs in this case. Id. ] 6-8,
29-30, 36-38, 42-43. Mediant had received
the personal information as part of its
business providing investor communication
services to financial institutions. /d. 9§ 20.
Mediant discovered the hack the day of the
intrusion, and promptly disconnected the
affected server from its system. Id. § 16.
Mediant began an investigation into the
breach, but the company did not
immediately notify the impacted customers.
Id. 1t was not until the end of May 2019,
nearly two months after the breach, that
Mediant notified the affected customers. /d.
9 17. The breach was truly massive: notices
went out to “over 200,000 individuals in all
fifty states and the District of Columbia and
Puerto Rico.” Id.
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Plaintiffs allege that the hack was enabled
by Mediant’s poor network security. “The
criminal hackers would not have been able
to gain access to four email accounts
simultaneously but for Mediant maintaining
deficient controls to prevent and monitor for
unauthorized access.” Id. § 23. And Mediant
did not encrypt personal information stored
in the company’s system. /d. q 18. Plaintiffs
also allege that Mediant failed to adequately
notify its customers regarding the breach. /d.
19 26-27.

2. The “Partnership”

**2 Donnelley and Mediant work together
to provide proxy services. Id. 9§ 15.
Donnelley describes itself as “a leader in
risk and compliance solutions, providing
insightful technology, industry expertise and
data insights to clients across the globe.” Id.
9 13. Donnelley offers a broad range of
products and services, including in
technology, initial public offerings, mergers
and acquisitions, proxy services, and other
global filings. Id. Mediant “holds itself out
as a leader in investor communications,
offering ‘game-changing new technologies
for *582 banks, brokers, fund companies,
and issuers.” ” Id. § 14. Together, the pair
describe themselves as “the perfect
partnership to power [their clients’] fund
proxies.” Id. § 15. Defendants’ marketing
materials describe the pair as the “industry’s
only single-source solution for start-to-finish
fund proxy services.” Id. Mediant received
the personal information of the named
Plaintiffs in this case through its working
relationship with Donnelley. /d. 99 30, 37,

43.

Partially in reliance on Donnelley and
Mediant’s description of themselves as a
partnership, the SAC alleges that the pair
formed a legal partnership and refers to
them collectively as the “Partnership.” The
SAC alleges that Donnelley “had equal
rights in the management and conduct of the
Partnership.” Id. § 26. It also states that
Donnelley had the “right as a partner in the
Partnership” to “exercise appropriate
managerial oversight of Mediant’s data
security.” Id.

The SAC alleges that the companies and
investment funds that used the pair’s
services hired Donnelley and Mediant
together—not just one or the other, but
instead, the touted “perfect partnership.” Id.
9§ 1. The SAC alleges that “[p]ublic
companies and mutual funds hire Donnelley
and Mediant as their proxy agent to
distribute  materials to  shareholders,
coordinate shareholder votes, and tabulate
voting results.” Id. The allegation is that the
pair are hired jointly as the singular “proxy
agent” for the companies and funds. /d.

Donnelley is alleged to be liable for the
security breach at Mediant for two reasons.
First, Plaintiffs assert that Donnelley is
vicariously liable for the hack at Mediant
and its consequences because the pair were
partners. Id. § 130 (“[B]y entering into a
partnership with Mediant for the provision
of proxy services, Donnelley is vicariously
liable for Mediant’s failures as alleged
herein.”); see also id. | 4, 26, 130. The
SAC attributes many of the asserted
deficiencies that led to the breach, and in the
response to the breach, to the “Partnership.”
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Second, Plaintiffs assert that Donnelley was
directly liable for Plaintiffs’ injuries because
of its alleged “failure to exercise appropriate
managerial oversight of Mediant’s data
security.” Id. 49 4, 26. Donnelley is alleged
to have failed “to ensure its agent and
partner Mediant implemented security
systems, protocols and practices sufficient to
protect Plaintiffs’ and Class Members’
Personal Information” and failed “to
supervise its agent and partner Mediant
regarding Mediant’s data security systems,
protocols and practices when it knew or
should have known those systems, protocols
and practices were inadequate.” Id. § 129.
Donnelley is also alleged to have been
directly liable as a result of its conduct after
the breach because it failed “to timely
disclose that Plaintiffs’ and Class Members’
Personal Information had been improperly
acquired or accessed.” Id. Donnelley is also
alleged to have violated contracts of which
Plaintiffs were third party beneficiaries. /d.
99 145-49.

3. Plaintiffs’ Claims to be Third Party
Beneficiaries of Donnelley and Mediant’s
Contracts with Their Customers

Plaintiffs assert that they are third party
beneficiaries of contracts entered into
between Donnelley and its customers—the
funds and companies to whom it provides
proxy and other financial services.
Donnelley “entered into contracts with
public companies and mutual funds to
provide and perform proxy services.” Id.
145. The personal information of each of the

named Plaintiffs was stolen as a result of
their investment in identified funds. In the
case of ecach named Plaintiff, the relevant
fund had entered into a direct contractual
relationship with  Donnelley for the
provision *583 of proxy services. See, e.g.,
id 9 30 (“Donnelley had the direct
contractual relationship with Blackstone
Real Estate Income Trust, Inc. or its agents
for the performance of the Partnership’s
proxy services.”); see also id. 4 37, 43
(alleging the same with respect to funds in
which the other named Plaintiffs invested).
The SAC also alleges that “[i]ln some
instances, acting in the ordinary course of
the Partnership, Mediant also directly
contracted with public companies and
mutual funds to provide and perform proxy
services.” Id. 9 145.

**3 The SAC alleges that Donnelley acted
“in the ordinary course of the business of the
Partnership” when it entered into contracts
with customers to provide proxy services.
Id. As a result of Donnelley’s agreement
with the funds in which the named Plaintiffs
invested, Mediant was provided their
personal data, which was later stolen in the
hack.

Plaintiffs allege “[o]n information and
belief” that “each of those respective
contracts contained provisions requiring
Donnelley and/or Mediant to protect the
investor information that Donnelley and/or
Mediant received in order to provide such
proxy services in carrying out the business
of the Partnership.” Id. § 146. Also “[o]n
information and belief” Plaintiffs allege that
“these provisions requiring Donnelley
and/or Mediant acting in the ordinary course
of the business of the Partnership to protect
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the  personal information of  the
company/mutual fund’s investors was
intentionally included for the direct benefit
of Plaintiffs and Class Members, such that
Plaintiffs and Class Members are intended
third party beneficiaries of these contracts,
and therefore are entitled to enforce them.”
1d. 4 147.

B. Procedural History
Plaintiffs previously brought actions against
Mediant in the Northern District of
California and the Southern District of
Florida. Both of those actions were
dismissed for lack of personal jurisdiction.
Toretto v. Mediant Commc’ns, Inc., No.
19-cv-52980, 2020 WL 1288478 (N.D. Cal.
Mar. 18, 2020); Braun v. Mediant
Commc 'ns, Inc., No. 19-62563-CIV, 2020
WL 5038780 (S.D. Fla. Apr. 14, 2020).
Presumably, those failed attempts led
Plaintiffs to the Southern District of New
York, given that Mediant is headquartered in
New York City. SAC 9§ 10.

Plaintiffs filed this action on March 30,
2020, naming both Mediant and Donnelley
as defendants. Dkt No. 1. On May 19, 2020,
Plaintiffs  filed their first amended
complaint. Dkt No. 23. On July 17, 2020,
Mediant moved to dismiss several counts of
the first amended complaint; Donnelley
moved to dismiss that complaint in its
entirety. Dkt Nos. 46, 50.

On August 5, 2020, Plaintiffs filed the
second amended complaint. Dkt No. 57.
Each defendant filed a motion to dismiss the

SAC pursuant to Fed. R. Civ. P. 12(b)(1),
asserting that the SAC did not adequately
plead that Plaintiffs have standing to assert
their claims against Defendants. The Court
denied those motions. See generally Toretto
v. Donnelley Fin. Sols., Inc., 523 F.Supp.3d
464 (S.D.N.Y. 2021). Following that
decision, Defendants moved to dismiss the
SAC under Fed. R. Civ. P. 12(b)(6) for
failure to state a claim. Dkt. Nos. 94, 96.
Plaintiffs filed a consolidated opposition in
response to Defendants’ motions to dismiss.
Dkt. No. 108. Each Defendant filed a reply
shortly thereafter. Dkt. Nos. 114, 117.

II. LEGAL STANDARDS

A. Rule 12(b)(6)
121 Bl“Tq survive a motion to dismiss, a
complaint must contain sufficient factual
matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.” ” *584
Ashcroft v. Igbal, 556 U.S. 662, 678, 129
S.Ct. 1937, 173 L.Ed.2d 868 (2009)
(quoting Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007)). “A claim has facial plausibility
when the plaintiff pleads factual content that
allows the court to draw the reasonable
inference that the defendant is liable for the
misconduct alleged.” /d. (citing Twombly,
550 U.S. at 556, 127 S.Ct. 1955). It is not
enough for a plaintiff to allege facts that are
consistent with liability; the complaint must
“nudge[ ]’ claims “across the line from
conceivable to plausible.” Twombly, 550
U.S. at 570, 127 S.Ct. 1955. “To survive
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dismissal, the plaintiff must provide the
grounds upon which his claim rests through
factual allegations sufficient ‘to raise a right
to relief above the speculative level.” ” ATSI
Commc'ns, Inc. v. Shaar Fund, Ltd., 493
F3d 87, 98 (2d Cir. 2007) (quoting
Twombly, 550 U.S. at 555, 127 S.Ct. 1955).

*%4 WDetermining whether a complaint
states a plausible claim is a “context-specific
task that requires the reviewing court to
draw on its judicial experience and common
sense.” Igbal, 556 U.S. at 679, 129 S.Ct.
1937. The court must accept all facts alleged
in the complaint as true and draw all
reasonable inferences in the plaintiff’s favor.
Burch v. Pioneer Credit Recovery, Inc., 551
F.3d 122, 124 (2d Cir. 2008) (per curiam).
However,

“[t]hreadbare recitals of the elements of a
cause of action, supported by mere
conclusory statements, do not suffice.” A
complaint must therefore contain more
than “naked assertion[s] devoid of further
factual enhancement.” Pleadings that
contain ‘“no more than conclusions ... are
not entitled to the assumption of truth”
otherwise applicable to complaints in the
context of motions to dismiss.
DelJesus v. HF Mgmt. Servs., LLC, 726 F.3d
85, 87-88 (2d Cir. 2013) (alterations in
original) (quoting /gbal, 556 U.S. at 678-79,
129 S.Ct. 1937). Thus, a complaint that
offers “labels and conclusions” or “naked
assertion[s]”  without “further factual
enhancement” will not survive a motion to
dismiss. Igbal, 556 U.S. at 678, 129 S.Ct.
1937  (alteration in original) (citing
Twombly, 550 U.S. at 555, 557, 127 S.Ct.
1955).

1161 I710n a motion to dismiss, a court must
generally “limit itself to the facts stated in
the complaint.” Field Day, LLC v. Cnty. of
Suffolk, 463 F.3d 167, 192 (2d Cir. 2006)
(quoting Hayden v. Cnty. of Nassau, 180
F.3d 42, 54 (2d Cir. 1999)). In that context,
“la] court’s task 1s to assess the legal
feasibility of the complaint; it is not to
assess the weight of the evidence that might
be offered on either side.” Lynch v. City of
New York, 952 F.3d 67, 75 (2d Cir. 2020).
“The purpose of Rule 12(b)(6) is to test, in a
streamlined fashion, the formal sufficiency
of the plaintiff’s statement of a claim for
relief without resolving a contest regarding
its substantive merits. The Rule thus
assesses the legal feasibility of the
complaint, but does not weigh the evidence
that might be offered to support it.” Glob.
Network Commc’ns, Inc. v. City of New
York, 458 F.3d 150, 155 (2d Cir. 2006).

Bl“In considering a motion to dismiss for
failure to state a claim pursuant to Rule
12(b)(6), a district court may consider the
facts alleged in the complaint, documents
attached to the complaint as exhibits, and
documents incorporated by reference in the
complaint.” DiFolco v. MSNBC Cable
L.L.C.,622F.3d 104, 111 (2d Cir. 2010). As
the Second Circuit recently reaffirmed in
Lynch, “[iJt 1s well established that a
pleading is deemed to include any ‘written
instrument’ that is attached to it as ‘an
exhibit,” or 1is incorporated in it by
reference.” Lynch, 952 F.3d at 79 (citations
omitted). Courts may also consider “matters
of which judicial notice may be *585 taken.”
Goel v. Bunge, Ltd., 820 F.3d 554, 559 (2d
Cir. 2016) (quoting Concord Assocs., L.P. v.
Entm’t Props. Tr., 817 F.3d 46, 51 n.2 (2d
Cir. 2016)).
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PIA court can also consider documents that
are “integral to” the complaint. /d. In order
for a document to meet this exception to the
general principle that a court may not
consider documents outside of the pleadings
without converting the motion to one for
summary judgment, the complaint must rely
heavily upon its terms and effects. See
DiFolco, 622 F.3d at 111 (“Where a
document is not incorporated by reference,
the court may nevertheless consider it where
the complaint relies heavily upon its terms
and effects, thereby rendering the document
integral to the complaint.”) (internal
quotation marks omitted). “However, even if
a document is integral to the complaint, it
must be clear on the record that no dispute
exists regarding the authenticity or accuracy
of the document.” /d. (internal quotation
marks omitted) (quoting Faulkner v. Beer,
463 F.3d 130, 134 (2d Cir. 2006)). “It must
also be clear that there exist no material
disputed issues of fact regarding the
relevance of the document.” /d. “In most
instances where this exception is recognized,
the incorporated material is a contract or
other legal document containing obligations
upon which the plaintiff’s complaint stands
or falls, but which for some reason—usually
because the document, read in its entirety,
would undermine the legitimacy of the
plaintiff’s claim—was not attached to the
complaint.” Glob. Network Commec 'ns, 458
F3d at 157. The Second Circuit has
“recognized the applicability of this
exception where the documents consisted of
emails that were part of a negotiation
exchange that the plaintiff identified as the
basis for its good faith and fair dealing
claim, or consisted of contracts referenced in
the complaint which were essential to the

claims.” United States ex rel. Foreman v.
AECOM, 19 F.4th 85, 107-08 (2d Cir. 2021)
(citations omitted) (first citing L-7 Designs,
Inc. v. Old Navy, LLC, 647 F.3d 419, 422
(2d Cir. 2011); and then citing Chambers v.
Time Warner, Inc., 282 F.3d 147, 153 n4
(2d Cir. 2002)).

#%5 101 Ml“Where a district court considers
material outside of the pleadings that is not
attached to the complaint, incorporated by
reference, or integral to the complaint, the
district court, to decide the issue on the
merits, must convert the motion into one for
summary judgment.” /d. “This requirement
‘deters trial courts from engaging in
factfinding when ruling on a motion to
dismiss and ensures that when a trial judge
considers evidence [outside] the complaint,
a plaintiff will have an opportunity to
contest defendant’s relied-upon evidence by
submitting material that controverts it.” ” /d.
(alteration in original) (quoting Glob.
Network Commc’ns, 458 F.3d at 155). “A
district court therefore ‘errs when it
consider[s] affidavits and exhibits submitted
by defendants, or relies on factual
allegations contained in legal briefs or
memoranda in ruling on a 12(b)(6) motion
to dismiss.” 7 Id. (alteration in original)
(quoting Friedl v. City of New York, 210
F.3d 79, 83—84 (2d Cir. 2000)).

2lHere, Defendants filed a supplier
agreement between Donnelley and Mediant
in connection with their motions to dismiss.
Dkt. No. 97, Ex. A; Dkt. No. 101, Ex. A (the
“Supplier Agreement”). Donnelley alleges
that the Supplier Agreement governs
Donnelley and Mediant’s joint provision of
proxy services. The Supplier Agreement was
not included, referenced, or relied upon, in
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the SAC. Nevertheless, Donnelley argues
that the Court can consider the Supplier
Agreement because the SAC “reference[s]
Defendants’ legal relationship and heavily
relies on that relationship.” Donnelley’s
Reply to Pls.” Opp’n (“Donnelley Reply™),
Dkt. No. 117, at 13. Although the SAC
alleges that Donnelley *586 and Mediant are
legal partners, the SAC does not allege that
the partnership results from any express
contract, let alone the specific agreement
filed by Defendants. Because the SAC does
not rely on the terms and effects of the
Supplier Agreement, the Court cannot
conclude that it is integral to the complaint.
Further, Plaintiffs reasonably challenge the
Supplier = Agreement’s  relevance  to
Defendants’ alleged partnership to provide
proxy services. See Pls.” Consolidated
Opp’n to Defs.” Motions to Dismiss
(“Opp’n”), Dkt. No. 108, at 15-16.
Accordingly, the Court has not considered
the Supplier Agreement in deciding this
motion.

B. Choice of Law
31 1417 federal court sitting in diversity
must apply the choice of law rules of the
forum state, which in this case is New York.
See Licci ex rel. Licci v. Lebanese Canadian
Bank, SAL, 672 F.3d 155, 157 (2d Cir.
2012). Under New York choice-of-law
rules, “the first step in any case presenting a
potential choice of law issue is to determine
whether there is an actual conflict between
the laws of the jurisdictions involved.”
GlobalNet Financial. Com, Inc. v. Frank
Crystal & Co., 449 F.3d 377, 382 (2d Cir.

2006) (quoting In re Allstate Ins. Co.
(Stolarz), 81 N.Y.2d 219, 223, 597 N.Y.S.2d
904, 613 N.E.2d 936 (1993)). “If no actual
conflict exists, and if New York is among
the relevant jurisdictions, the court may
simply apply New York law.” Licci, 672
F.3d at 157. If, however, an actual conflict
exists, then “[t]he law of the jurisdiction
having the greatest interest in the litigation
will be applied and the only facts or contacts
which obtain significance in defining State
interests are those which relate to the
purpose of the particular law in conflict.”
Schultz v. Boy Scouts of Am., Inc., 65
N.Y.2d 189, 197, 491 N.Y.S.2d 90, 480
N.E.2d 679 (1985) (alterations omitted)
(quoting Miller v. Miller, 22 N.Y.2d 12,
15-16, 290 N.Y.S.2d 734, 237 N.E.2d 877
(1968)).

C. Ascertaining State Law
151 [16l«Where the substantive law of the
forum state is uncertain or ambiguous, the
job of the federal courts is carefully to
predict how the highest court of the forum
state  would resolve the uncertainty or
ambiguity.”  Phansalkar v.  Andersen
Weinroth & Co., L.P., 344 F.3d 184, 199 (2d
Cir. 2003) (quoting Travelers Ins. Co. v. 633
Third Assocs., 14 F.3d 114, 119 (2d Cir.
1994)). “In doing so, we must give ‘fullest
weight’ to the decisions of a state’s highest
court, and we must give ‘proper regard’ to
the decisions of a state’s lower courts.” /d.
(quoting Travelers, 14 F.3d at 119). “[W]e
consider the language of the state
intermediate appellate courts to be helpful
indicators of how the state’s highest court
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would rule. Although we are not strictly
bound by state intermediate appellate courts,
rulings from such courts are a basis for
‘ascertaining state law which is not to be
disregarded by a federal court unless it is
convinced by other persuasive data that the
highest court of the state would decide
otherwise.” ” DiBella v. Hopkins, 403 F.3d
102, 112 (2d Cir. 2005) (citation omitted)
(quoting West v. Am. Tel. & Tel. Co., 311
U.S. 223, 237, 61 S.Ct. 179, 85 L.Ed. 139
(1940)). “We may also consider the
decisions of federal courts construing state
law.” Phansalkar, 344 F.3d at 199.

I11. DISCUSSION

A. Partnership
**%¢ [71 18IBefore turning to Plaintiffs’
substantive claims, the Court first addresses
Plaintiffs’ allegation that Donnelley and
Mediant are in a legal partnership. A number
of Plaintiffs’ theories of liability are reliant
on the existence of the alleged partnership.
Under New York Law, “[t]he indicia of the
existence of a joint venture are: *587 acts
manifesting the intent of the parties to be
associated as joint venturers, mutual
contribution to the joint undertaking through
a combination of property, financial
resources, effort, skill or knowledge, a
measure of joint proprietorship and control
over the enterprise, and a provision for the
sharing of profits and losses.” Brown v.
Cara, 420 F.3d 148, 159-60 (2d Cir. 2005)
(quoting Richbell Info. Servs., Inc. v. Jupiter

Partners, L.P., 309 A.D.2d 288, 765
N.Y.S.2d 575, 584 (1st Dep’t 2003)); see
also Scholastic, Inc. v. Harris, 259 F.3d 73,
84 (2d Cir. 2001) (“Under New York law
joint ventures are governed by the same
legal rules as partnerships because a joint
venture is essentially a partnership for a
limited purpose.” (citations omitted)).> “The
ultimate inquiry is whether the parties have
so joined their property, interests, skills and
risks that for the purpose of the particular
adventure their respective contributions have
become as one and the commingled property
and interests of the parties have thereby
been made subject to each of the associates
on the trust and inducement that each would
act for their joint benefit.” Steinbeck v.
Gerosa, 4 N.Y.2d 302, 317, 175 N.Y.S.2d 1,
151 N.E.2d 170 (1958). “Although none of
these factors is determinative, some of them
weigh more heavily than others. For
example, an agreement to share losses is
‘indispensable’ to partnership formation.”
Ardis  Health, LLC v. Nankivell, No.
11-cv-5013, 2012 WL 5290326, at *5
(S.D.N.Y. Oct. 23, 2012) (citing Steinbeck,
4 N.Y.2d at 317, 175 N.Y.S.2d 1, 151
N.E.2d 170).

IPlaintiffs do not adequately plead the
existence of a legal partnership between
Donnelley and Mediant. At the outset, the
Court observes that the SAC does not
specifically plead any of the factors of the
existence of a partnership. Instead, the SAC
contains the conclusory allegation that
“Donnelley and Mediant are partners in their
provision of these proxy services” and infers
the existence of a partnership based
primarily on  Defendants’ marketing
materials and a declaration submitted by
Defendants in this case. In the declaration, a
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Donnelley executive states that Mediant and
Donnelley “first partnered” in 2008 to
“jointly provide proxy services to mutual
funds and publicly owned companies,” and
that “the partnership ... continues to this
day.” Declaration of Bridget Hughes, Dkt
No. 51, 99 2-3. Defendants’ marketing
materials state that Donnelley and Mediant
are a “perfect partnership,” that they “offer
the industry’s only single-source solution for
start-to-finish fund proxy services,” and that
clients can get everything they need “all in
one place .. from a single, intuitive
platform.” See SAC 99 1 n2, 15 nS8
(incorporating Donnelley’s website by
reference). The materials also refer to
customers as ‘“our clients” and state that
Defendants’ joint services can be accessed
through a “single point of contact backed by
an expert team of project managers.” /d.

[201plaintiffs assert that Defendants admitted
“that a legal partnership exists between
Donnelley and Mediant” by referring to the
relationship as a partnership. Opp’n at 10.
However, “calling an organization a
partnership does not make it one.” Brodsky
v. Stadlen, 138 A.D.2d 662, 526 N.Y.S.2d
478, 480 (2d Dep’t 1988); see also *588
Kosower v. Gutowitz, No. 00-cv-9011, 2001
WL 1488440, at *6 (S.D.N.Y. Nov. 21,
2001) (concluding that the plaintiff failed to
“plead the elements of a valid partnership
agreement”  despite  allegations  that
defendant “referred to the plaintiff as a
partner and that others referred to their
arrangement as a partnership”). Plaintiffs are
still required to plead the existence of a legal
partnership. They have failed to do so.

**7 Most notably, the SAC lacks any
allegation that Donnelley and Mediant

agreed to share profits and losses. “[T]he
crucial element of a joint venture is the
existence of ‘a mutual promise or
undertaking of the parties to share in the
profits ... and submit to the burden of
making good the losses.” ” Mallis v. Bankers
Tr. Co., 717 F.2d 683, 690 (2d Cir. 1983)
(quoting Steinbeck, 4 N.Y.2d at 317, 175
N.Y.S.2d 1, 151 N.E.2d 170); see also
Chanler v. Roberts, 200 A.D.2d 489, 606
N.Y.S.2d 649, 651 (1st Dep’t 1994) (“It is
axiomatic that the essential elements of a
partnership must include an agreement
between the principals to share losses as
well as profits.”). Plaintiffs argue that the
shared-profits element can be established if
the parties share the same revenue stream
and that “[i]t is certainly plausible that
Mediant and Donnelley shared in the same
revenue stream in jointly providing their
‘single-source’ proxy services.” Opp’n at
11. Yet, the SAC contains no factual
allegations regarding how Donnelley and
Mediant are compensated for their services.
Without any indication of how Defendants
are paid, the Court cannot infer that
Defendants share the same revenue stream.
And while Defendants clearly have a shared
economic objective by providing a joint
service, “it is not enough that two parties
have agreed together to act in concert to
achieve some stated economic objective.
Such agreement, by itself, creates no more
than a contractual obligation, otherwise
every stockholders’ agreement would give
rise to a joint venture.” Steinbeck, 4 N.Y.2d
at 317-18, 175 N.Y.S.2d 1, 151 N.E.2d 170.
Moreover, the SAC lacks any allegation that
the parties agreed to share losses and
Plaintiffs do not address this factor in their
briefing. Accordingly, Plaintiffs have not
adequately pleaded the existence of a
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partnership  between  Donnelley and
Mediant. See Ardis Health, 2012 WL
5290326, at *6 (“Here, the pleadings are
bereft of any allegation that the parties
agreed to share losses. Without this
‘indispensable’ ingredient, [Plaintiff] cannot
plead the existence of a partnership in
fact.”).

In an attempt to explain away the lack of
factual allegations in the SAC, Plaintiffs
argue that they “are not privy to the details
of the partnership agreement between
Donnelley and Mediant and thus cannot be
expected to allege these details.” Opp’n at
12. This fact does not obviate Plaintiffs’
pleading burden. Instead, when information
is particularly within a defendant’s
knowledge, courts generally permit a
plaintiff to plead upon information and
belief. See Boykin v. KeyCorp, 521 F.3d
202, 215 (2d Cir. 2008). While Plaintiffs
could have made factual allegations
regarding the partnership upon information
and belief, they have not done so here.
Considering the facts that have been alleged
in the SAC, the Court cannot reasonably
infer that Defendants entered a legal
partnership.

B. Negligence
The Court now turns to Plaintiffs’
substantive claims against Defendants. First,
Plaintiffs allege that Mediant was negligent
in implementing its data security systems
and that Donnelley was negligent for failing
to supervise Mediant. For the reasons
described below, the Court concludes that

Plaintiffs have plausibly alleged that
Mediant was negligent but that Plaintiffs’
negligence claim against Donnelley is not
pleaded adequately.

*589 1. Choice of Law

(211 1221 [BIThe Court must first determine
which law applies to Plaintiffs’ negligence
claims. “The New York Court of Appeals
has held that ‘the relevant analytical
approach to choice of law in tort actions in
New York’ is the ‘interest analysis.” ”
GlobalNet, 449 F.3d at 384 (alteration
omitted) (quoting Schultz, 65 N.Y.2d at 197,
491 N.Y.S.2d 90, 480 N.E.2d 679). The
“interest analysis” requires that “the law of
the jurisdiction having the greatest interest
in the litigation will be applied and the only
facts or contacts which obtain significance
in defining State interests are those which
relate to the purpose of the particular law in
conflict. Under this formulation, significant
contacts are, almost exclusively, the parties’
domiciles and the locus of the tort.” /d. In
tort-law disputes, the “interest analysis
distinguishes between two sets of rules:
conduct-regulating rules and loss-allocating
rules.” Licci, 672 F.3d at 158. “If conflicting
conduct-regulating laws are at issue, the law
of the jurisdiction where the tort occurred
will generally apply because that jurisdiction
has the greatest interest in regulating
behavior within its borders.” Cooney v.
Osgood Mach., Inc., 81 N.Y.2d 66, 72, 595
N.Y.S.2d 919, 612 N.E.2d 277 (1993). Even
where the injury and the wrongful conduct
do not take place in the same jurisdiction, “it
is the place of the allegedly wrongful
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conduct that generally has superior ‘interests
in protecting the reasonable expectations of
the parties who relied on [the laws of that
place] to govern their primary conduct and
in the admonitory effect that applying its
law will have on similar conduct in the
future.” ” Licci ex rel. Licci v. Lebanese
Canadian Bank, SAL, 739 F.3d 45, 50-51
(2d Cir. 2013) (alteration in original)
(quoting Schultz, 65 N.Y.2d at 198, 491
N.Y.S.2d 90, 480 N.E.2d 679). Negligence
is a “conduct regulating” cause of action.
Rose v. Arthur J. Gallagher & Co., 87
A.D.3d 733, 928 N.Y.S.2d 783, 784 (2d
Dep’t 2011).

**8 [24INew York has the greatest interest in
Plaintiffs’ negligence claims against
Mediant. The tortious conduct alleged in the
complaint—namely, that Mediant “fail[ed]
to implement security systems, protocols
and practices sufficient to protect”
Plaintiffs’ personal information—occurred
in New York. See SAC q 128. As Plaintiffs
observe, Mediant’s decisions regarding its
data security “likely occurred at the
corporate level from Mediant’s corporate
headquarters in New York.” Opp’n at 33.
Further, the SAC has no factual allegations
linking Mediant’s data security practices
with any other state. Because the alleged
tortious conduct occurred in New York, the
Court applies New York law to Plaintiffs’
negligence claims against Mediant.

251Similarly, the Court concludes that
Illinois has the greatest interest in Plaintiffs’
negligence claims against Donnelley. The
complaint alleges that Donnelley failed to
supervise Mediant’s data security and ensure
that Mediant implemented sufficient security
systems. Plaintiffs argue that these failures

“occurred where Mediant’s data security
systems, protocols, and practices were
located or carried out.” Opp’n at 33.
Plaintiffs state that this “location was very
likely not Illinois” but do not specifically
allege the location. See id. Nevertheless,
Plaintiffs argue that New York law “is [the]
most likely to apply to ... Donnelley based
on the facts currently known and alleged.”
Id. at 34.

Plaintiffs fail to plausible allege that
Donnelley’s failure to oversee Mediant
occurred in New York. Plaintiffs do not
allege that Donnelley took any action in
New York. In fact, Plaintiffs’ claims are
premised on Donnelley’s failure to act. Yet,
the SAC is devoid of any factual allegations
connecting Donnelley’s omissions with
*590 New York. Without any support that
these omissions occurred in New York, the
Court concludes that Donnelley’s alleged
tortious conduct occurred in Illinois, where
it 1s headquartered. See Holborn Corp. v.
Sawgrass Mut. Ins. Co., 304 F. Supp. 3d
392, 402 (S.D.N.Y. 2018) (holding that a
reinsurance  intermediary’s  failure to
recommend particular insurance to a
corporation in Florida occurred in New York
because the intermediary was licensed and
has its principal place of business in New
York); GlobalNet, 449 F.3d at 385 (applying
New York law rather than Florida law to a
professional negligence claim where an
insurance broker allegedly failed to notify its
client of important information in Florida
because the broker was licensed and had its
principle place of business in New York).
The Court thus concludes that Illinois law
applies to Plaintiffs’ negligence -claims
against Donnelley.
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2. Economic Loss Doctrine

As a threshold issue, Defendants argue that
Plaintiffs’ negligence claims are barred by
the economic loss doctrine under both
Illinois and New York law. For the reasons
below, the Court concludes that New York’s
economic loss doctrine does not bar
Plaintiffs’ claims and declines to address
whether the doctrine bars Plaintiffs’ claims
under Illinois law.

i. New York

261 27lNew York applies the economic loss
doctrine to negligence claims. This doctrine
prevents a plaintiff from recovering purely
economic losses in a negligence action.”
Cruz v. TD Bank, N.A., 855 F. Supp. 2d 157,
178 (S.D.N.Y. 2012), aff’d and remanded,
742 F.3d 520 (2d Cir. 2013). “A defendant
is not liable to a plaintiff for economic loss
unless there exists ‘a special relationship
that requires the defendant to protect against
the risk of harm to plaintiff.”  /d. (quoting
532 Madison Ave. Gourmet Foods, Inc. v.
Finlandia Ctr., Inc., 96 N.Y.2d 280, 289,
727 N.Y.S.2d 49, 750 N.E.2d 1097 (2001)).
“[Clourts have applied the economic loss
rule to prevent the recovery of damages that
are inappropriate because they actually lie in
the nature of breach of contract as opposed
to tort.” Hydro Invs., Inc. v. Trafalgar
Power Inc., 227 F.3d 8, 16 (2d Cir. 2000).
However, “the applicability of the economic
loss rule outside the product-liability context
from which it originated is doubtful.”

Ambac Assurance Corp. v. U.S. Bank Nat’l
Ass’n, 328 F. Supp. 3d 141, 159 (S.D.N.Y.
2018); see also Sackin v. TransPerfect
Glob., Inc., 278 F. Supp. 3d 739, 749
(S.D.N.Y. 2017) (concluding that the
economic loss doctrine was “inapplicable”
to claims in a data breach case “because the
Complaint does not allege a products
liability claim”).

**Q [28IThe parties dispute whether the
economic loss doctrine applies to data
breach cases. The New York Court of
Appeals has not addressed this issue, but
numerous federal courts applying New York
law have concluded that the economic loss
doctrine does not bar negligence claims in
data breach cases. See Cohen v. Ne.
Radiology, P.C., No. 20-cv-1202, 2021 WL
293123, at *7 (S.D.N.Y. Jan. 28, 2021)
(holding that the economic loss doctrine did
not bar the plaintiff’s negligence claim in a
data breach case); Rudolph v. Hudson’s Bay
Co., No. 18-cv-8472, 2019 WL 2023713, at
*9 (S.D.N.Y. May 7, 2019) (same); Sackin,
278 F. Supp. 3d at 749 (same); In re Cap.
One Consumer Data Sec. Breach Litig., 488
F. Supp. 3d 374, 396 (E.D. Va. 2020)
(same). The Court similarly concludes that
the economic loss doctrine does not bar
Plaintiffs’ negligence claims.

ii. lllinois

(291 BOynder Illinois law, “[t]he economic
loss doctrine bars a plaintiff from recovering
for purely economic losses under *591 a tort
theory of negligence.” Perdue v. Hy-Vee,
Inc., 455 F. Supp. 3d 749, 761 (C.D. IIL
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2020) (citing Moorman Mfg. Co. v. Nat’l
Tank Co., 91 111.2d 69, 61 Ill.Dec. 746, 435
N.E.2d 443, 453 (1982)). “lllinois law
recognizes three exceptions to the economic
loss doctrine: (1) where a plaintiff sustains
personal injury or property damage resulting
from a sudden or dangerous occurrence; (2)
where plaintiff’s damages were proximately
caused by defendant’s intentional, false
representation; and (3) where plaintiff’s
damages were proximately caused by the
negligent misrepresentation of a defendant
in the business of supplying information for
the guidance of others in business
transactions.” /d. (citing Moorman, 61
[11.Dec. 746, 435 N.E.2d at 450-52).

The Illinois Supreme Court and Court of
Appeals have not addressed whether the
economic loss doctrine bars negligence
claims in data breach cases. See In re
Marriott Int’l, Inc., Customer Data Sec.
Breach Litig., 440 F. Supp. 3d 447, 474 (D.
Md. 2020) (observing that there were no
“appellate decision[s] by either the Court of
Appeals or Supreme Court of Illinois that
evaluated the applicability of the economic
loss rule for a negligence claim in a data
security breach”). Although a number of
federal courts applying Illinois law have
applied the economic loss doctrine to data
breach cases, see, e.g., Cmty. Bank of
Trenton v. Schnuck Markets, Inc., 887 F.3d
803, 817 (7th Cir. 2018); Perdue, 455 F.
Supp. 3d at 761, other federal courts have
thoughtfully  challenged whether the
principles underlying the economic loss
doctrine are applicable to data breach cases.
See In re Marriott, 440 F. Supp. 3d at
468-75 (declining to decide whether the
economic loss rule barred the plaintiff’s
claims and questioning “whether a

sufficiently full consideration has been
given to the policies that justified the
adoption of the economic loss rule, their
continued application to modern digital
commercial transactions, and the true nature
of the injuries suffered by victims of data
security breaches”); McGlenn v. Driveline
Retail Merch., Inc., No. 18-CV-2097, 2021
WL 4301476, at *9 (C.D. Ill. Sept. 21, 2021)
(declining to determine whether Illinois’
economic loss rule barred the plaintiff’s
claims in a data breach case). The Court
need not decide this issue because the Court
concludes that Donnelley did not owe
Plaintiffs a duty to protect their personal
information under Illinois law.

3. Donnelley’s Alleged Negligence

BUPlaintiffs fail to establish that Donnelley
owed them a duty to protect their personal
information under Illinois law. To establish
negligence under Illinois law, a plaintiff
must prove “that the defendant owed a duty
to the plaintiff, that defendant breached that
duty, and that the breach was the proximate
cause of the plaintiff’s injuries.” Blood v.
VH-1 Music First, 668 F.3d 543, 546 (7th
Cir. 2012) (quoting First Springfield Bank &
Trust v. Galman, 188 111.2d 252, 242 Ill.Dec.
113, 720 N.E.2d 1068, 1071 (1999)).

**10 B2Donnelley argues that Illinois law
does not recognize a common-law duty to
protect personal information. “Although the
Illinois Supreme Court has not opined on the
issue, the Illinois Appellate Court has
refused to create ‘a new legal duty beyond
legislative requirements’ to safeguard an
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individual’s personal information or protect
it from disclosure.” USAA Fed. Sav. Bank v.
PLS Fin. Servs., Inc., 260 F. Supp. 3d 965,
969 (N.D. IIl. 2017) (quoting Cooney v.
Chicago Pub. Schs., 407 11l.App.3d 358, 347
[ll.Dec. 733, 943 N.E.2d 23, 28-29 (2010)).
Numerous federal courts have relied on
Cooney to dismiss Illinois negligence claims
in data breach cases for lack of duty. See,
e.g., Cmty. Bank of Trenton, 887 F.3d at 816
(“In the absence of some other reason why
the Illinois Supreme Court would likely
disagree with *592 the Cooney analysis on
this issue of duty under the common law ...
we predict that the state court would not
impose the common law data security duty
the plaintiff banks call for here.”); In re
SuperValu, Inc., 925 F.3d 955, 963 (8th Cir.
2019) (dismissing Illinois negligence claim
for lack of duty, explaining, “We agree with
the Seventh Circuit’s reading of Cooney and
accordingly adopt its  conclusion.”);
McGlenn v. Driveline Retail Merch., Inc.,
No. 18-CV-2097, 2021 WL 4301476, at *6
(C.D. 11l. Sept. 21, 2021) (relying on Cooney
and Cmty. Bank of Trenton to conclude that
“Illinois does not impose a common law
duty to safeguard PII”); /n re Marriott, 440
F. Supp. 3d at 478 (“Without further
authority, I cannot conclude that the Illinois
Supreme Court would disagree with the
analysis in Cooney. For that reason,
Plaintiffs’ Illinois negligence claims are
dismissed.”); USAA Fed. Sav. Bank, 260 F.
Supp. 3d at 970 (“[B]ecause Illinois does not
recognize a common law duty to safeguard
personal  information, USAA  cannot
establish its claim for negligence against
PLS and so the Court dismisses that claim
with prejudice.”).

B3IPlaintiffs acknowledge that “several

Illinois courts have refused to recognize a
duty of care in the context of a data breach”
by relying on Cooney. Opp’n at 34 n.22.
Plaintiffs do not challenge Cooney and
instead argue that they do not seek the
creation of a “new duty,” but rather that “[a]
duty exists under traditional negligence
principles and the general duty analysis
applied by Illinois courts.” Opp’n at 34 n.22.
To determine whether a duty exists, Illinois
courts consider “(1) the reasonable
foreseeability of the injury, (2) the
likelihood of the injury, (3) the magnitude of
the burden of guarding against the injury,
and (4) the consequences of placing that
burden on the defendant.” Bruns v. City of
Centralia, 386 Il1.Dec. 765, 21 N.E.3d 684,
689 (I1l. 2014). However, if the Court were
to recognize a duty in this case, that finding
would necessary “establish a ‘new duty’
regarding data security in Illinois that
Cooney declined to establish.” /n re
Marriott, 440 F. Supp. 3d at 478. Because
Plaintiffs offer no reason to believe that the
[llinois Supreme Court would disagree with
the holding in Cooney, the Court dismisses
Plaintiffs’  negligence  claim  against
Donnelley.

4. Mediant’s Alleged Negligence

B341Plaintiffs have adequately pleaded that
Mediant was negligent by failing to exercise
reasonable care in safeguarding Plaintiffs’
personal information. “To show negligence
under New York state law, a plaintiff must
demonstrate ‘(1) the defendant owed the
plaintiff a cognizable duty of care; (2) the
defendant breached that duty; and (3) the
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Toretto v. Donnelley Financial Solutions, Inc., 583 F.Supp.3d 570 (2022)

2022 WL 348412

plaintiff suffered damage as a proximate
result.” ” Ferreira v. City of Binghamton,
975 F.3d 255, 266 (2d Cir. 2020) (quoting
Williams v. Utica Coll. of Syracuse Univ.,
453 F.3d 112, 116 (2d Cir. 2006)). The
Court will address each element in turn.

i. Duty

351 361 1371 138«The existence and scope of an
alleged tortfeasor’s duty is, in the first
instance, a legal question for determination
by the court.” Arango v. Vasquez, 89 A.D.3d
875, 933 N.Y.S.2d 82, 83 (2d Dep’t 2011)
(quoting *593 Demshick v. Cmty. Hous.
Mgmt. Corp., 34 A.D.3d 518, 824 N.Y.S.2d
166, 168 (2d Dep’t 2006)). “Courts
traditionally ‘fix the duty point by balancing
factors, including the reasonable
expectations of parties and society generally,
the proliferation of claims, the likelihood of
unlimited  or  insurer-like  liability,
disproportionate  risk and  reparation
allocation, and public policies affecting the
expansion or limitation of new channels of
liability.” ” Hamilton v. Beretta U.S.A.
Corp., 96 N.Y.2d 222, 232, 727 N.Y.S.2d 7,
750 N.E.2d 1055 (2001) (quoting Palka v.
Servicemaster Mgmt. Servs. Corp., 83
N.Y.2d 579, 586, 611 N.Y.S.2d 817, 634
N.E2d 189 (1994)). “[I]n determining
whether a duty exists, ‘courts must be
mindful of the precedential, and
consequential, future effects of their rulings,
and limit the legal consequences of wrongs
to a controllable degree.” ” Id. (internal
quotation marks omitted) (quoting Lauer v.
City of New York, 95 N.Y.2d 95, 100, 711
N.Y.S.2d 112, 733 N.E.2d 184 (2000)).

“Foreseeability, alone, does not define
duty—it merely determines the scope of the
duty once it is determined to exist.” /d.

#4171 B9 1401 l«The injured party must show
that a defendant owed not merely a general
duty to society but a specific duty to him or
her, for ‘[w]ithout a duty running directly to
the injured person there can be no liability in
damages, however careless the conduct or
foreseeable the harm.” That is required in
order to avoid subjecting an actor ‘to
limitless liability to an indeterminate class of
persons conceivably injured by any
negligence in that act.’” > /d. (citations
omitted) (first quoting Lauer, 95 N.Y.2d at
96, 711 N.Y.S.2d 112, 733 N.E.2d 184; and
then quoting Eiseman v. State, 70 N.Y.2d
175, 188, 518 N.Y.S.2d 608, 511 N.E.2d
1128 (1987)). “Moreover, any extension of
the scope of duty must be tailored to reflect
accurately the extent that its social benefits
outweigh its costs.” Id., 727 N.Y.S.2d 7, 750
N.E.2d at 1060-61. “A defendant generally
has no duty to control the conduct of third
persons so as to prevent them from harming
others, even where as a practical matter
defendant can exercise such control.” /d.,
727 N.Y.S.2d 7, 750 N.E.2d at 1061
(quoting D ’Amico v. Christie, 71 N.Y.2d 76,
88, 524 N.Y.S.2d 1, 518 N.E.2d 896
(1987)).

This judicial resistance to the expansion
of duty grows out of practical concerns
both about potentially limitless liability
and about the unfairness of imposing
liability for the acts of another.

A duty may arise, however, where there is
a relationship either between defendant
and a third-person tortfeasor that
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encompasses defendant’s actual control of
the third person’s actions, or between
defendant and plaintiff that requires
defendant to protect plaintiff from the
conduct of others. Examples of these
relationships include master and servant,
parent and child, and common carriers
and their passengers.

The key in each is that the defendant’s
relationship with either the tortfeasor or
the plaintiff places the defendant in the
best position to protect against the risk of
harm. In addition, the specter of limitless
liability is not present because the class of
potential plaintiffs to whom the duty is
owed is circumscribed by the relationship.
1d.

[421PJaintiffs have plausibly alleged that
Mediant owed them a duty to exercise
reasonable care safeguarding their personal
information. Plaintiffs allege that Mediant is
“well-aware of the importance of data
security” to its business. SAC q 56. To
obtain Mediant’s services, Mediant’s
customers are required to share sensitive
shareholder information. SAC § 1. The SAC
alleges that on its website, Mediant “touts its
‘web-based technology’ and
‘industry-leading security,” and states that it
maintains a ‘[cJomprehensive cybersecurity
*594 program with highly robust, redundant
infrastructure  platform that provides
reliability and security you need.” ” Id. §| 56.
“Mediant’s Privacy Policy ... states that it is
committed to maintaining the privacy of
shareholders’ Personal Information” and
“promises that personally identifiable data
‘provided to Mediant by you or by third
parties will be kept confidential.” > Id. § 59.
“Further, Mediant represents that it

‘maintains  physical, electronic  and
procedural safeguards in accordance with
laws and regulations governing
confidentiality and security of information.
Access to personal information is limited to
only those workers and third parties who
need access to the information to perform
necessary activities for Mediant. We also
provide security for your information by
maintaining servers that are secure and
dedicated solely to the services that we
provide to protect against loss, misuse, or
alteration of your information.” ” Id. 4| 60.

The SAC also alleges that Mediant is
particularly aware that it is a target of
cyber-attacks. Mediant’s CTO wrote an
article “specifically addressing the severe
threat cyber-attacks pose to the financial
industry and companies like Mediant.” Id.
63. The article states that it is “certainly
possible—and these days, essential—to
develop and implement a robust security
framework  that accounts for all
vulnerabilities.” Id. 9 67. Additionally,
Plaintiffs allege that “[bJut for Defendants’
willingness and commitment to maintain its
privacy and confidentiality, [Plaintiffs’
personal information] would not have been
transferred to and  entrusted with
Defendants.” Id. 4 155.

**12 These facts, accepted as true, are
sufficient to plausibly allege that Mediant
owed a duty to reasonably safeguard
Plaintiffs’ personal information. Mediant
received Plaintiffs’ personal information
while providing its services and stored that
information on its servers. Mediant is in the
best position to protect information on its
own servers from data breach. Further, the
SAC alleges that Mediant understood the


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001341580&pubNum=0000605&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Toretto v. Donnelley Financial Solutions, Inc., 583 F.Supp.3d 570 (2022)

2022 WL 348412

importance of data security to its business,
knew it was the target of cyber-attacks, and
touted its data security to current and
potential customers. Finally, the imposition
of a duty does not open Mediant up to
limitless liability. Mediant’s potential
liability is limited to the individuals whose
personal information it obtained while
providing its services. Thus, under the facts
alleged in the SAC, Mediant owed Plaintiffs
a duty to exercise reasonable care
safeguarding their personal information.

Mediant refutes that it owed a duty to
Plaintiffs and argues that Hammond v. The
Bank of New York Mellon Corp., No.
08-cv-6060, 2010 WL 2643307 (S.D.N.Y.
June 25, 2010), controls the outcome of this
case. In Hammond, the court held that the
defendant bank was entitled to summary
judgment because the plaintiffs failed to
establish that the bank owed them a duty
since “[nJone of the named Plaintiffs had
any direct dealings with Defendant,”
because “banks owe no duty of care to their
non-customers,” and because ‘“Plaintiffs
gave their personal data over to [institutional
clients of Defendant], which, in turn,
forwarded the data to Defendant (which
stored the data on the tapes that ultimately
were lost or stolen).” /d. at *9.

Hammond 1s distinguishable from this case.
First, the Court observes that Hammond was
decided in 2010. At that time, as the court in
Hammond noted, “every court” to consider
data breach claims ultimately dismissed the
claims, and many of those decisions
determined “that loss of identity information
is not a legally cognizable claim.” /d. at
*1-2. Data breach jurisprudence has
developed significantly in the last twelve

years. Numerous courts applying New York
law have denied motions *595 to dismiss
negligence claims in data breach cases. See,
e.g., In re GE/CBPS Data Breach Litig., No.
20-cv-2903, 2021 WL 3406374, at *9
(S.D.N.Y. Aug. 4, 2021); Wallace v. Health
Quest Sys., Inc., No. 20-cv-545, 2021 WL
1109727, at *9 (S.D.N.Y. Mar. 23, 2021);
Sackin, 278 F. Supp. 3d at 747; In re
Experian  Data  Breach  Litig.,, No.
SACV151592, 2016 WL 7973595, at *3
(C.D. Cal. Dec. 29, 2016).

In addition, the decision in Hammond did
not substantively address the factors for
determining whether a duty exists under
New York law as outlined above. Instead,
Hammond relied in part on the general rule
that banks do not owe a duty of care to their
non-customers. Hammond, 2010 WL
2643307, at *9. As Mediant is not a bank,
that rule does not apply to this case. Finally,
Plaintiffs have alleged facts establishing that
data security was vital to Mediant’s business
and that Mediant would not have been
entrusted  with  Plaintiffs”  personal
information without Mediant’s purported
commitment to protecting that information.
See In re Marriott Int’l, Inc., Customer Data
Sec. Breach Litig., No. 19-MD-2879, 2020
WL 6290670, at *15 (D. Md. Oct. 27, 2020)
(“[Hammond] 1s also distinguishable
because the third parties (who the plaintiffs
had entrusted with their personal
information) did not employ the defendant
as a data security contractor for the purposes
of protecting the plaintiffs’ data, but merely
employed the defendant to process its
payments.”). For these reasons, the court
cannot conclude that Hammond’s holding
was based solely on the plaintiffs’ lack of
direct dealings with the bank. Accordingly,
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the Court concludes that Plaintiffs have
adequately pleaded that Mediant owed them
a duty to exercise reasonable care
safeguarding their personal information.

ii. Breach

[31plaintiffs have adequately pleaded that
Mediant breached its duty to exercise
reasonable care safeguarding their personal
information. The SAC alleges that Mediant
“fail[ed] to implement security systems,
protocols and practices sufficient to protect”
Plaintiffs’ personal information, “fail[ed] to
comply with industry data security
standards,” and “failled] to comply with
statutory and regulatory ... safeguards.” SAC
9 128. The SAC further alleges that Mediant
“maintain[ed] deficient controls to prevent
and monitor for unauthorized access” of its
email accounts and failed to encrypt the
personal information stored on its servers.
Id. 99 18, 23. Additionally, the SAC
contains  numerous  specific  factual
allegations detailing Mediant’s awareness
that it was a target of cybersecurity threats.
See SAC 49 55-76. These allegations are
sufficient to plausibly allege that Mediant
breached its duty. See /n re GE/CBPS, 2021
WL 3406374, at *8 (finding ‘“allegations
sufficient to sustain a negligence claim”
where the complaint alleged that the
defendants * ‘fail[ed] to design, adopt,
implement, control, direct, oversee, manage,
monitor, and audit appropriate data security
processes, controls, policies, procedures,
protocols, and software and hardware
systems to safeguard and protect the
personal and financial information entrusted

to [them],” despite a reasonably foreseeable
risk that such failure ‘would result in the
unauthorized release, disclosure, and
dissemination of [Plaintiff’s] and Class
members’ personal and financial
information’ ); Sackin, 278 F. Supp. 3d at
748 (holding that the plaintiffs sufficiently
pleaded breach by alleging that the
defendant “was aware of the sensitivity of
PII and the need to protect it” but despite
this knowledge “failed to take reasonable
steps to prevent the wrongful dissemination
of Plaintiffs’ PIl—including erecting a
digital firewall, conducting data security
training and adopting retention and
destruction policies”).

*596 iii. Damages

**13 141 SIpJaintiffs have also sufficiently
alleged that they suffered damage as a
proximate result of the data breach.
“[W]here plaintiffs have shown a substantial
risk of future identity theft or fraud, ‘any
expenses they have reasonably incurred to
mitigate that risk likewise qualify as injury
in fact.” > McMorris v. Carlos Lopez &
Assocs., LLC, 995 F.3d 295, 303 (2d Cir.
2021) (quoting In re U.S. Off. of Pers.
Mgmt. Data Sec. Breach Litig., 928 F.3d 42,
59 (D.C. Cir. 2019)). Similarly, recent
federal decisions applying New York law in
data breach cases have concluded that
expenses incurred to reduce a substantial
threat of identity theft are sufficient to plead
damages for a negligence claim. See Sackin,
278 F. Supp. 3d at 749 (“[T]he Complaint
adequately alleges that Plaintiffs face an
imminent threat of identity theft and have
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purchased preventive services to mitigate
the threat. These mitigation expenses satisty
the injury requirements of negligence.”);
Wallace, 2021 WL 1109727, at *6 (holding
that the plaintiffs “plausibly alleged they
suffered monetary damages” by “alleg[ing]
they purchased credit monitoring and
identity protection services to reduce the risk
of future identity theft from the Data
Breach™); In re GE/CBPS, 2021 WL
3406374, at *9. “[C]ourts confronted with
allegations that plaintiffs are at an increased
risk of identity theft or fraud based on an
unauthorized data disclosure should consider
the following non-exhaustive factors in
determining whether those plaintiffs have
adequately alleged an Article III injury in
fact: (1) whether the plaintiffs’ data has been
exposed as the result of a targeted attempt to
obtain that data; (2) whether any portion of
the dataset has already been misused, even if
the plaintiffs themselves have not yet
experienced identity theft or fraud; and (3)
whether the type of data that has been
exposed is sensitive such that there is a high
risk of identity theft or fraud.” McMorris,
995 F.3d at 303.

Mediant contends that this rule does not
comport with New York law. Relying
primarily on the decision in Caronia v.
Philip Morris USA, Inc., 22 N.Y.3d 439,
982 N.Y.S.2d 40, 5 N.E.3d 11 (N.Y. 2013),
Mediant argues that “where there is no
actual loss ... allegations that Plaintiffs spent
time in response to the data incident, or even
purchased credit monitoring, are
insufficient.” Mediant’s Reply to Pls.’
Opp’n, Dkt. No. 114, at 4. Caronia does not
stand for this proposition. In Caronia, the
Second Circuit certified to the New York
Court of Appeals the question of whether

the plaintiffs could “pursue an independent
equitable cause of action for medical
monitoring.” Caronia, 22 N.Y.3d at 446,
982 N.Y.S.2d 40, 5 N.E.3d 11. The Second
Circuit had previously affirmed the
dismissal of the plaintiffs’ negligence claim,
observing that the parties had agreed that
“the injury in this action is the increased risk
of developing lung cancer as a result of
smoking Marlboro cigarettes for twenty
pack-years.” Caronia v. Philip Morris USA,
Inc., 715 F.3d 417, 429 (2d Cir. 2013). The
Court of Appeals was not presented with the
question of whether mitigation expenses can
satisfy the injury requirement of negligence.

In this case, by contrast, Plaintiffs assert that
they “face[d] a substantial risk of harm, such
that ... the plaintiff’s mitigation costs to
remediate that risk ... state an injury in fact.”
Opp’n at 20. The SAC alleges that the data
breach  exposed  Plaintiffs’  sensitive
information, including “names, genders,
physical addresses, email addresses, phone
numbers, Social Security Numbers, tax
identification numbers, and bank account
numbers, as well as specific information
relating to investors’ securities holdings,
including securities units purchased, dates of
purchase, and individuals *597 or entities
designated to collect investment payments.”
1d. 9 2. The data breach was “the result of a
criminal hack wherein hackers obtained
unauthorized access to four Mediant
business email accounts exploiting a
vulnerability in Mediant’s email system.” /d.
9 18. “The most likely and obvious
motivation for the hacking is to use
Plaintiffs’ [personal information]
nefariously or sell it to someone who
would.” Sackin, 278 F. Supp. 3d at 746.
Further, Plaintiffs allege that that their


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053309960&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_6
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054243350&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_9&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_9
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054243350&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_9&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_9
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053506515&pubNum=0000506&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_506_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_303
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053506515&pubNum=0000506&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_506_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_303
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032309376&pubNum=0007902&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032309376&pubNum=0007902&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032309376&pubNum=0007902&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032309376&pubNum=0007048&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032309376&pubNum=0007048&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032309376&pubNum=0007048&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_7048_446&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7048_446
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032309376&pubNum=0007048&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_7048_446&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7048_446
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic75605b3475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030448848&pubNum=0000506&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_506_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_429
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030448848&pubNum=0000506&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_506_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_429
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042815548&pubNum=0007903&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_7903_746&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_746

Toretto v. Donnelley Financial Solutions, Inc., 583 F.Supp.3d 570 (2022)

2022 WL 348412

personal information has been misused
following the data breach. Toretto alleges
that he “began to receive a significant
increase in spam-related telephone calls
following the Data Breach.” SAC ¢ 18. King
“twice experienced fraudulent charges on a
retail credit card” following the data breach.
Id. 4 40. And Braun suffered a “series of
fraudulent attempts to secure credit under
her name.” Id. q 48.

These allegations, which the Court must
accept as true, are sufficient to plausibly
allege that Plaintiffs faced a substantial risk
of future identity theft and fraud. /n re
GE/CBPS, 2021 WL 3406374, at *7,
Wallace, 2021 WL 1109727, at *5
(“[Plaintiffs] allege their sensitive Private
Information was accessed by unknown third
parties and they are thereby exposed to a
high degree of risk of identity fraud and
future economic harm. Given the potential
wealth of information compromised,
plaintiffs suffer a substantial risk that harm
will occur to their reputations, their
1dentities, their financial accounts, and more
at the hands of the unknown hackers who
accessed defendant’s systems. At a
minimum, plaintiffs have alleged an
imminent risk of future identity theft and
fraud.” (citation omitted)); Sackin, 278 F.
Supp. 3d at 746 (“The allegations that
Defendant has provided Plaintiffs’ names,
addresses, dates of birth, Social Security
numbers and bank account information
directly to cyber-criminals creates a risk of
identity theft sufficiently acute so as to fall
comfortably into the category of ‘certainly
impending.’ 7).

**14 Because Plaintiffs face a substantial
risk of identity theft or fraud, Plaintiffs’

costs incurred to mitigate that threat satisfy
the damages element of their claim. Sackin,
278 F. Supp. 3d at 749. Here, Plaintiffs
allege that they suffered, among other
injuries, “out-of-pocket expenses associated
with the prevention, detection, and recovery
from identity theft, tax fraud, and/or
unauthorized use of their Personal
Information.” SAC 9 134. The Plaintiffs
allege that they purchased “credit
monitoring, credit freezes, and identity theft
protection services.” Id. Y 99. Further,
Toretto  specifically alleges that he
“purchased a LifeLock service plan” and
“security plans for each of his computers.”
Id. 9 33. Accordingly, Plaintiffs have
plausibly alleged that they suffered damages
under their negligence claim.

In sum, the Court concludes that Plaintiffs
have adequately pleaded the elements of a
negligence claim against Mediant. For that
reason, Mediant’s motion to dismiss
Plaintiffs’ negligence claim is denied.

5. Vicarious Liability

Finally, Plaintiffs allege that Donnelley is
vicariously liable for Mediant’s negligence
because Donnelley is Mediant’s partner.
Because Plaintiffs did not adequately plead
the existence of a partnership, Plaintiffs’
vicarious liability claim is dismissed.

C. Negligence Per Se
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Next, Defendants move to dismiss Plaintiffs’
negligence per se claims. Plaintiffs allege
that Defendants were negligent per se “by
failing to use reasonable measures to protect
Plaintiffs’ and Class Members’ Personal
Information and by failing to comply with
applicable industry standards” in violation
of Section 5 of the Federal Trade
Commission Act (the *598 “FTCA”). SACY
137. In addition, Plaintiffs allege that
Donnelley was negligent per se for violating
its “duty to wuse reasonable security
measures” under the Gramm-Leach-Bliley
Act (the “GLBA”). Id. 9 138. Plaintiffs’
negligence per se claims are not viable
under either Illinois or New York law and
are therefore dismissed.

1. Donnelley
[461“[A]ctions for negligence per se are
allowed” under Illinois law. Test Drilling
Serv. Co. v. Hanor Co., 322 F. Supp. 2d
957, 964 (C.D. Ill. 2003). “However, they
are allowed for statutory violations only if
the statute provides for strict liability if
violated.” Id.; see also Abbasi ex rel. Abbasi
v. Paraskevoulakos, 187 111.2d 386, 240
[ll.Dec. 700, 718 N.E.2d 181, 186 (1999)
(“[T]he wviolation of a statute is not
negligence per se, which refers to strict
liability, but rather only prima facie
evidence of negligence, unless the
legislature clearly intends to impose strict
liability.” (citations omitted)). Neither
section 5 of the FTCA nor the GBLA
impose strict liability in tort. Because
Plaintiff does not allege violation of a statute
that imposes strict liability, the Court

dismisses Plaintiffs’ negligence per se claim
against Donnelley. See Cmty. Bank of
Trenton v. Schnuck Markets, Inc., 210 F.
Supp. 3d 1022, 1042 (S.D. Ill. 2016)
(dismissing the plaintiffs’ negligence per se
claim because they failed to “me[e]t the
higher burden of identifying a statute
imposing strict liability, as they would be
required to do to establish negligence per se
under Illinois law™).

2. Mediant

471 48«1y New York, the ‘unexcused
omission’ or violation of a duty imposed by
statute for the benefit of a particular class ‘is
negligence itself.” ” Chen v. United States,
854 F.2d 622, 627 (2d Cir. 1988) (quoting
Martin v. Herzog, 228 N.Y. 164, 168, 126
N.E. 814 (1920)). However, “[v]iolation of a
statute ... does not automatically constitute
negligence per se.” German by German v.
Fed. Home Loan Mortg. Corp., 896 F. Supp.
1385, 1396 (S.D.N.Y. 1995). “In order to
warrant a finding of negligence per se for a
statutory violation, the statute must evidence
‘an intention, express or implied, that from
disregard of [its] command a liability for
resultant damages shall arise ‘which would
not exist but for the statute.” ” /d. at 1397.
“Three factors are of central importance in
this inquiry: (1) whether the plaintiff is one
of the class for whose particular benefit the
statute was enacted, (2) whether a finding of
negligence per se for violation of the statute
would promote the legislative purpose, and
(3) whether creation of such liability would
be consistent with the legislative scheme.”
1d.
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**15 [¥IPlaintiffs fail to plead a negligence
per se claim. Plaintiffs base their claim
against Mediant on Section 5 of the FTCA.
However, as Plaintiffs admit, Section 5 does
not provide for a private right of action.
Alfred Dunhill Ltd. v. Interstate Cigar Co.,
499 F.2d 232, 237 (2d Cir. 1974) (“[T]he
provisions of the Federal Trade Commission
Act may be enforced only by the Federal
Trade Commission. Nowhere does the Act
bestow upon either competitors or
consumers standing to enforce its
provisions.”); see also Opp’n at 42
(acknowledging that “section 5 of the FTC
Act ... do[es] not create an implied federal
right of action”). “[I]nstead, the FTCA
confers exclusive enforcement authority on
the Federal Trade Commission.” In re
GE/CBPS, 2021 WL 3406374, at *10.
“Thus, allowing [a] negligence per se claim
to proceed based on a violation of the FTCA
would be inconsistent with the legislative
scheme.” Id.; see also Cohen v. Ne.
Radiology, P.C., No. 20-cv-1202, 2021 WL
293123, at *7 (S.D.N.Y. Jan. 28, 2021)
(concluding that the fact that the FTCA does
not create a private right of action “weighs
*599 heavily against implying a private right
of action necessary to sustain a negligence
per se claim based upon ... the FTC[A]”);
Smahaj v. Retrieval-Masters Creditors
Bureau, Inc., 131 N.Y.S.3d 817, 827, 69
Misc.3d 597 (N.Y. Sup. Ct. 2020)
(“Plaintiff’s negligence per se claim based
on an alleged violation of the FTC Act must
also be dismissed because ‘[i]f mere proof
of a violation of ... were to establish
negligence per se, plaintiff would effectively
be afforded a private right of action that [the
statute] does not recognize.” ” (alterations in
original)); but see In re Cap. One Consumer

Data Sec. Breach Litig., 488 F. Supp. 3d
374, 408 (E.D. Va. 2020) (applying New
York law and holding that the plaintiffs
plausibly alleged a claim for negligence per
se premised on Section 5 of the FTCA).
Accordingly, the Court dismisses Plaintiffs’
negligence per se claim against Mediant.

D. Breach of Contract/Third-Party
Beneficiary

1. Choice of Law

[S0«Under New York’s choice-of-law rules,
the interpretation and validity of a contract
is governed by the law of the jurisdiction
which is the ‘center of gravity’ of the
transaction.” Alderman v. Pan Am World
Airways, 169 F.3d 99, 103 (2d Cir. 1999).
“To determine the center of gravity, courts
generally consider ‘the places of negotiation
and performance; the location of the subject
matter; and the domicile or place of business
of the contracting parties.” ” Longo v.
KeyBank Nat’l Ass’n, 357 F. Supp. 3d 263,
270 (S.D.N.Y. 2019) (quoting Zurich Ins.
Co. v. Shearson Lehman Hutton, Inc., 84
N.Y.2d 309, 317, 618 N.Y.S.2d 609, 642
N.E.2d 1065 (1994)).

Plaintiffs allege that they are third-party
beneficiaries to contracts that Donnelley and
Mediant separately entered into with “public
companies and mutual funds to provide and
perform proxy services.” SAC g 145-47.
Plaintiffs offer no factual allegations
regarding where these contracts were
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negotiated or the place of business of the
specific “public companies and mutual
funds.” Nor do they plead the existence of
relevant governing law provisions in those
agreements. Because Defendants were
parties to the contracts and the contracts
govern services to be provided by
Defendants, the Court concludes that the
place of business of each Defendant is the
“center of gravity” of their respective
contracts. Accordingly, Illinois law applies
to the third-party beneficiary claim against
Donnelley, and New York law applies to the
third-party  beneficiary claim  against
Mediant.

2. Donnelley

5111521 [S31 IS41paintiffs fail to adequately
allege a third-party beneficiary claim against
Donnelley. Under Illinois law, “[t]he
elements of a breach-of-contract action are:
‘(1) the existence of a valid and enforceable
contract; (2) performance by the plaintiff;
(3) breach of the contract by the defendant;
and (4) resultant injury to the plaintiff.” ”
Cohn v. Guaranteed Rate Inc., 130 F. Supp.
3d 1198, 1209 (N.D. Ill. 2015) (quoting
Mack Indus., Ltd. v. Vill. of Dolton, 391
[11.Dec. 248, 30 N.E.3d 518, 528 (Ill. App.
Ct. 2015)). “[A] cause of action based on a
contract may be brought ... by an intended
third-party beneficiary of the contract.”
Kaplan v. Shure Bros., 266 F.3d 598, 602
(7th Cir. 2001). “An intended beneficiary is
intended by the parties to the contract to
directly benefit for the performance of the
agreement; under the contract an intended
beneficiary has rights and may sue.”

Carlson v. Rehab. Inst. of Chicago, 401
[Ml.Dec. 768, 50 N.E.3d 1250, 1256 (IIl.
App. Ct. 2016). “There 1is a strong
presumption that the parties to a contract
intend that the contract’s provisions apply
only to them, and not to third parties.” *600
Martis v. Grinnell Mut. Reinsurance Co.,
388 IlL.App.3d 1017, 329 Ill.Dec. 82, 905
N.E.2d 920, 924 (2009).

**16 Whether someone is a third-party
beneficiary depends on the intent of the
contracting parties, as evidenced by the
contract language. It must appear from the
language of the contract that the contract
was made for the direct, not merely
incidental, benefit of the third person.
Such an intention must be shown by an
express provision in the contract
identifying the third-party beneficiary by
name or by description of a class to which
the third party belongs. If a contract
makes no mention of the plaintiff or the
class to which he belongs, he is not a
third-party beneficiary of the contract.
Id. (citations omitted).

5SIHere, Plaintiffs allege that Donnelley
entered into contracts with three specific
entities in which the lead Plaintiffs invested.
SAC 99 30, 37, 43; see also id. q 145.
Plaintiffs allege that these contracts
“contained provisions requiring Donnelley
... to protect the investor information that
Donnelley ... received in order to provide
such proxy services.” SAC 99 145-46.
Plaintiffs allege that Donnelley “breached
these contracts while acting in the course of
the business of the Partnership by not
protecting Plaintiffs’ and Class Members’
Personal Information.” /d. 9| 148.
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Donnelley argues that Plaintiffs “fail to
allege the specific terms in Donnelley’s
purported contracts with its clients ... that
Donnelley ... supposedly breached, much
less explain how they were breached.”
Donnelley Mem., Dkt. No. 100, at 24. In
response, Plaintiffs argue that in the Court’s
prior decision, the Court noted that “the
terms of the alleged contract are particularly
within the possession and control of
Defendants.” Opp’n at 47 (quoting Toretto,
523 F.Supp.3d at 476-78). However, while
the federal pleading standard “does not
prevent a plaintiff from pleading facts
alleged ‘upon information and belief” where
the facts are peculiarly within the possession
and control of the defendant,” Arista Recs.,
LLC v. Doe 3, 604 F.3d 110, 120 (2d Cir.
2010) (internal quotation marks and citation
omitted) (emphasis added), Plaintiffs are
still required to state a claim for relief that is
plausible on its face.

Plaintiffs fail to adequately allege that
Donnelley breached the contracts at issue.
While Plaintiffs allege that Donnelley was
required to protect the personal information
it received to provide proxy services, the
SAC does not contain any allegations that
Donnelley even received  Plaintiffs’
information, much less that Donnelley failed
to protect it. Instead, the SAC alleges that
Mediant failed to adequately protect
Plaintiffs’ personal information and that
Donnelley “fail[ed] to exercise appropriate
managerial control over Mediant’s data
security.” As discussed above, Plaintiffs
have not adequately alleged a partnership
between Donnelley and Mediant and have
therefore failed to establish that Donnelley
had the duty, or even ability, to control
Mediant’s data security. Plaintiffs do not

allege that the contracts required Donnelley
to exercise control over third parties who
received  investor information  from
Donnelley’s clients. Without any factual
allegations to support that Donnelley failed
to protect any personal information it
received, or that the contracts required
Donnelley to ensure that Mediant adequately
protect Plaintiffs’ personal information,
Plaintiffs have not plausibly alleged that
Donnelley breached the contracts at issue.
Accordingly, Plaintiffs’ third-party
beneficiary claim against Donnelley is
dismissed.

3. Mediant

561 157Iplaintiffs’  third-party beneficiary
claim against Mediant also fails. “Under
New York State law, a party claiming *601
rights as a third-party beneficiary must
demonstrate ‘(1) the existence of a valid and
binding contract between other parties, (2)
that the contract was intended for his benefit
and (3) that the benefit to him is sufficiently
immediate, rather than incidental, to indicate
the assumption by the contracting parties of
a duty to compensate him if the benefit is
lost.” ” Stevens v. Goord, 535 F. Supp. 2d
373,390-91 (S.D.N.Y. 2008) (quoting State
of Cal. Pub. Employees’ Ret. Sys. v.
Shearman & Sterling, 95 N.Y.2d 427,
434-35, 718 N.Y.S.2d 256, 741 N.E.2d 101
(2000)). “To show that an enforceable
contract existed, the claimant must plead
facts surrounding the formation of the
contract such as the date the parties entered
into the contract, the major terms of the
contract, the parties to the contract, and that
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the party to be bound assented to the
contract.” Fuji Photo Film U.S.A., Inc. v.
McNulty, 669 F. Supp. 2d 405, 412
(S.D.N.Y. 2009). “Conclusory allegations
that a contract existed or that it was
breached do not suffice.” Emerald Town
Car of Pearl River, LLC v. Philadelphia
Indem. Ins. Co., No. 16-cv-1099, 2017 WL
1383773, at *7 (S.D.N.Y. Apr. 12, 2017).

**17 I381The SAC contains a sole conclusory
allegation that “Mediant directly
contracted with public companies and
mutual funds to provide and perform proxy
services.” SAC q 145. The SAC fails to
identify the entities that Mediant allegedly
contracted with and provides no other
factual enhancement regarding the formation
of the contracts. Merely stating the legal
conclusion that Mediant “entered contracts”
with unspecified “public companies and
mutual funds” is insufficient to establish the
existence of an enforceable contract between
Mediant and any other party. Because
Plaintiffs do not sufficiently allege the
existence of an enforceable agreement, the
Court dismisses Plaintiffs’  third-party
beneficiary claim against Mediant.

E. Unjust Enrichment

1. Choice of Law

The parties dispute the proper choice of law
rule to apply to Plaintiffs’ unjust enrichment
claims. Plaintiffs assert that the unjust
enrichment claims are quasi-contract claims

and therefore should be governed by the
choice of law analysis applicable to contract
claims. See Opp’n at 48 n.29. Defendants,
on the other hand, contend that “the choice
of law analysis applicable to tort claims
would apply since the unjust enrichment
claim does not relate to an enforceable
contract.” Donnelley Reply at 17 n.18. The
Court need not resolve this issue because
under either approach New York law applies
to the claim against Mediant and Illinois law
applies to the claim against Donnelley. See
supra Sections III(B)(1), III(D)(1).

2. Mediant

(591 160l«To  state a claim for unjust
enrichment in New York, a plaintiff must
allege that (1) defendant was enriched; (2)
the enrichment was at plaintiff’s expense;
and (3) the circumstances were such that
equity and good conscience require
defendants to make restitution.” 7Talon Pro.
Servs., LLC v. CenterLight Health Sys. Inc.,
No. 20-cv-78, 2021 WL 1199430, at *9
(S.D.N.Y. Mar. 30, 2021) (quoting Kidz
Cloz, Inc. v. Officially For Kids, Inc., 320 F.
Supp. 2d 164, 177 (S.D.N.Y. 2004)).
“Although privity is not required for an
unjust enrichment claim, a claim will not be
supported if the connection between the
parties is too attenuated.” Mandarin Trading
Ltd. v. Wildenstein, 16 N.Y.3d 173, 182,919
N.Y.S.2d 465, 944 N.E.2d 1104 (2011).

611 [62INediant argues that Plaintiffs’ unjust
enrichment claim should be dismissed as
duplicative. “[U]njust enrichment is not a
catchall cause of action to be used when
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others fail.” *602 Corsello v. Verizon New
York, Inc., 18 N.Y.3d 777, 790, 944
N.Y.S.2d 732,967 N.E.2d 1177 (2012). “An
unjust enrichment claim is not available
where it simply duplicates, or replaces, a
conventional contract or tort claim.” /d.
“Where ... the wrongful conduct alleged
with regard to unjust enrichment and tort
claims is the very same, courts have
dismissed unjust enrichment claims as
duplicative.” Trainum v. Rockwell Collins,
Inc., No. 16-cv-7005, 2017 WL 2377988, at
*20 (S.D.N.Y. May 31, 2017), aff’d, 765 F.
App’x 514 (2d Cir. 2019). Here, Plaintiffs’
unjust enrichment claim is premised on the
same wrongful conduct as Plaintiffs’
negligence claim. See SAC 9§ 156 (“As a
result of Defendants’ wrongful conduct as
alleged herein, Defendants have been
unjustly enriched at the expense of, and to
the detriment of, Plaintiffs and Class
Members.”). Because Plaintiffs expressly
rely on the same underlying wrongful
conduct for their negligence and unjust
enrichment claims, the Court dismisses
Plaintiffs’ unjust enrichment claim against
Mediant as duplicative.

3. Donnelley

631 164lUnder Illinois law, “[t]o state a cause
of action based on a theory of unjust
enrichment, a plaintiff must allege that the
defendant has unjustly retained a benefit to
the plaintiff’s detriment, and that
defendant’s retention of the benefit violates
the fundamental principles of justice, equity,
and good conscience.” HPI Health Care
Servs., Inc. v. Mt. Vernon Hosp., Inc., 131

[11.2d 145, 137 1ll.Dec. 19, 545 N.E.2d 672,
679 (1989). Plaintiffs” unjust enrichment
claim is premised on the retention and use of
Plaintiffs’ personal information. Plaintiffs
do not allege that Donnelley received, used,
or retains their personal information in its
individual capacity. Instead, Plaintiffs allege
that the personal information was “conferred
upon, collected by, and maintained by
Mediant” and that the associated benefits
were ‘“conferr[ed] upon the Partnership.”
SAC q 151-52. As already noted, Plaintiffs
have not adequately pleaded the existence of
a partnership between Donnelley and
Mediant, and therefore have not sufficiently
alleged that any benefit was conferred upon
Donnelley as a result. Because Plaintiffs
have not alleged that Donnelley “unjustly
retained a benefit to the plaintiff’s
detriment,” the Court dismisses Plaintiffs’
unjust enrichment claim against Donnelley.

F. California Customer Records Act
**%18 651 [661Tgretto fails to sufficiently plead
a claim under the CRA because he does not
adequately allege that he is a customer of
Defendants as defined by the CRA. The
CRA “regulates businesses with regard to
treatment and notification procedures
relating to their customers’ personal
information.” Corona v. Sony Pictures Ent.,
Inc., No. 14-cv-09600, 2015 WL 3916744,
at *6 (C.D. Cal. June 15, 2015). The CRA
defines a “customer” as “an individual who
provides personal information to a business
for the purpose of purchasing or leasing a
product or obtaining a service from the
business.” Cal. Civ. Code § 1798.80(c).
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67IToretto  seeks both damages and
injunctive relief under the CRA. SAC 9§ 179.
Section 1798.84(b) provides that “[a]ny
customer injured by a violation of this title
may institute a civil action to recover
damages.” Cal. Civ. Code § 1798.84(b). The
section expressly “limits such action to ‘any
customer.” ” Corona, 2015 WL 3916744, at
*7. Section 1798.84(e) provides that “[a]ny
business that violates, proposes to violate, or
has violated this title may be enjoined.” Cal.
Civ. Code § 1798.84(e). “The provision
does not specify who may bring an action
for injunctive relief.” Patton v. Experian
Data Corp., No. SACV 17-01559, 2018 WL
6190349, at *7 (C.D. Cal. Jan. 23, 2018).
“However, section 1798.84(b) is the only
section in the *603 CRA’s remedies
provision that explicitly contemplates a
private right of action.” /d. “Because the
right to institute a civil action arises only
under subdivision (b), a plaintiff must meet
the terms of that section—i.e., he or she
must be a ‘customer’ who has been ‘injured
by a violation of this title’ ” to bring an
action under the CRA. Boorstein v. CBS
Interactive, Inc., 222 Cal.App.4th 456, 165
Cal. Rptr. 3d 669, 675 (2013); see also
Patton, 2018 WL 6190349, at *8 (C.D. Cal.
Jan. 23, 2018).

Toretto argues that he is a “customer” for
purposes of the CRA because ‘“Mediant
maintained his Personal Information to use
that information in transactions with him.”
Opp’n at 57. In his attempt to broadly define
the meaning of “customer” under the CRA,
Toretto cites to a provision outlining the
purpose of the CRA. See id. (citing Cal. Civ.
Code § 1798.81.5(a)(1)—(2)). However,
Toretto does not grapple with the express

definition of “customer” in the CRA, which
requires an individual to “provide[ ]
personal information to a business for the
purpose of purchasing or leasing a product
or obtaining a service from the business.”
Cal. Civ. Code § 1798.80(c). The SAC does
not allege that Toretto provided his personal
information to Defendants for any reason,
let alone for the purpose of purchasing or
leasing a product or obtaining a service from
Defendants. Instead, the SAC alleges that
Mediant  obtained Toretto’s  personal
information while providing services to an
entity in which Toretto had invested. See
SAC 99 29-30. As a result, Toretto has not
adequately pleaded that he is a customer of
Defendants under the CRA. The Court
therefore dismisses his claim for damages
and injunctive relief under the CRA. See
Patton, 2018 WL 6190349, at *8 (“Plaintiff
. fails to adequately state a claim for
injunctive relief under section 1798.82
because he fails to allege that he was
Defendants’ customer.”); Corona, 2015 WL
3916744, at *7 (“[Defendant] argues that
Plaintiffs may not sue under the CRA
because they are not ‘customers,” within the
meaning of the statute. The Court agrees.”).

G. California Unfair Competition Law
[681 1691 ™01 Tgretto’s claim under the UCL is
not pleaded adequately. “The UCL
prohibits, and provides civil remedies for,
unfair competition, which it defines as ‘any
unlawful, unfair or fraudulent business act
or practice.” ” Kwikset Corp. v. Superior Ct.,
51 Cal.4th 310, 120 Cal.Rptr.3d 741, 246
P.3d 877, 883 (2011) (quoting Cal. Bus. &


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.84&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036555755&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_7
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036555755&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_7
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.84&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.84&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.84&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046124192&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_7
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046124192&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_7
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046124192&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_7
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.84&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046124192&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032345484&pubNum=0007047&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_7047_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7047_675
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032345484&pubNum=0007047&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_7047_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7047_675
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032345484&pubNum=0007047&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_7047_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7047_675
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046124192&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_8
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046124192&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_8
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032345484&pubNum=0004041&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.81.5&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.81.5&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1798.80&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046124192&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_8
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036555755&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_7
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036555755&pubNum=0000999&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_999_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_999_7
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004645&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_4645_883&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_883
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004645&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_4645_883&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_883
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004645&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=RP&fi=co_pp_sp_4645_883&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_883
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=Ic31dec30881d11ecb8c3e5aec2742444&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Toretto v. Donnelley Financial Solutions, Inc., 583 F.Supp.3d 570 (2022)

2022 WL 348412

Prof. Code § 17200). “By proscribing any
unlawful business act or practice, the UCL
borrows rules set out in other laws and
makes  violations of  those  rules
independently  actionable.”  Zhang v.
Superior Ct., 57 Cal4th 364, 159
Cal.Rptr.3d 672, 304 P.3d 163, 167 (2013)
(internal quotation marks and citation
omitted). “In addition, a practice that is
unfair or fraudulent may be the basis for a
UCL action even if the conduct is ‘not
specifically proscribed by some other law.” ”
Loeffler v. Target Corp., 58 Cal.4th 1081,
171 Cal.Rptr.3d 189, 324 P.3d 50, 75 (2014)
(quoting Cel-Tech Commc 'ns, Inc. v. L.A.
Cellular Tel. Co., 20 Cal.4th 163, 83
Cal.Rptr.2d 548, 973 P.2d 527, 540 (1999)).
“While the scope of conduct covered by the
UCL is broad, its remedies are limited.”
Korea Supply Co. v. Lockheed Martin Corp.,
29 Cal.4th 1134, 131 Cal.Rptr.2d 29, 63
P.3d 937, 943 (2003). “Prevailing plaintiffs
are generally limited to injunctive relief and
restitution.” Cel-Tech, 83 Cal.Rptr.2d 548,
973 P.2d at 539.
**19 11721 IBlypder  California’s
presumption  against  extraterritoriality,
courts “presume the Legislature did not
intend a statute to be operative, with respect
to occurrences outside the state, ... unless
such intention is clearly expressed or
reasonably to be inferred from the language
of the act or from its purpose, subject *604
matter or history.” Sullivan v. Oracle Corp.,
51 Cal.4th 1191, 127 Cal.Rptr.3d 185, 254
P.3d 237, 248 (2011) (alteration in original)
(internal quotation marks omitted). “Neither
the language of the UCL nor its legislative
history provides any basis for concluding the
Legislature intended the UCL to operate
extraterritorially. Accordingly, the

presumption  against  extraterritoriality
applies to the UCL in full force.” /d. “Even
if the presumption against extraterritorial
application applies to a particular statute, the
court must still consider ‘whether plaintiffs’
proposed application of the [law] would
cause it to operate, impermissibly, with
respect to occurrences outside the state.” ”
Bernstein v. Virgin Am., Inc., 227 F. Supp.
3d 1049, 1062 (N.D. Cal. 2017) (quoting
Sullivan, 127 Cal.Rptr.3d 185, 254 P.3d at
248).

M Accordingly, the Court must consider
whether Plaintiffs’ proposed application of
the UCL would cause the UCL to
impermissibly apply to out-of-state conduct.
“[T]he relevant inquiry for whether a state
law is being applied extraterritorially is ...
whether ‘the conduct which gives rise to
liability ... occurs in California.” ” Leibman
v. Prupes, No. 2:14-cv-09003, 2015 WL
3823954, at *7 (C.D. Cal. June 18, 2015)
(second alteration in original) (quoting
Diamond Multimedia Sys., Inc. v. Superior
Court, 19 Cal.4th 1036, 80 Cal.Rptr.2d 828,
968 P.2d 539, 554 (Cal. 1999) (emphasis
added)); see also Thunder Studios, Inc. v.
Kazal, 13 F.4th 736, 743 (9th Cir. 2021)
(citing Diamond for the proposition that “the
determinative  factor in  California’s
presumption against extraterritoriality is the
location of the conduct”); Oman v. Delta Air
Lines, Inc., 889 F.3d 1075, 1079 (9th Cir.
2018) (“To evaluate whether a claim seeks
to apply the force of a state statute beyond
the state’s boundaries, courts consider where
the conduct that ‘creates liability’ under the
statute occurs.” (quoting Sullivan, 127
Cal.Rptr.3d 185, 254 P.3d at 248)). “[1]f the
liability-creating conduct occurs outside of
California, California law generally should
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not govern that conduct unless the
Legislature explicitly indicates otherwise.”
Oman, 889 F.3d at 1079.

Here, it is indisputable that the conduct
which allegedly gives rise to liability in this
case occurred entirely outside of California.
Notwithstanding, Toretto argues that he can
bring a claim under the UCL because he is a
California resident and because Defendants’
conduct allegedly caused injury in
California. See Opp’n at 53—54. In support,
Toretto cites the decision Speyer v. Avis
Rent a Car Sys., Inc., 415 F. Supp. 2d 1090,
1099 (S.D. Cal. 2005), aff’d on other
grounds, 242 F. App’x 474 (9th Cir. 2007),
which reasoned that two California state
court decisions ‘“stand for the proposition
that the UCL applies to wrongful conduct
that occurs out-of-state but results in injury
in California.” Id. (first citing Norwest
Mortg., Inc. v. Superior Ct., 72 Cal.App.4th
214, 85 Cal. Rptr. 2d 18, 22 (1999); and
then citing Yu v. Signet Bank/Virginia, 69
Cal.App.4th 1377, 82 Cal. Rptr. 2d 304, 313
(1999)). Citing Norwest and Yu, other
district courts in California have similarly
stated that “courts have held that a UCL
claim may be brought by a litigant who is a
resident of California, regardless of where
the alleged misconduct occurred.” Iskander
v. Laugh Factory, Inc., No. LACV191076,
2020 WL 2114939, at *10 (C.D. Cal. Mar.
17, 2020), Adobe Sys. Inc. v. Blue Source
Grp., Inc., 125 F. Supp. 3d 945, 972 (N.D.
Cal. 2015) (same); McKinnon v. Dollar
Thrifty Auto. Grp., Inc., 2013 WL 791457,
at *5 (N.D. Cal. Mar. 4, 2013) (“California
residents can bring claims against
out-of-state defendants if their injuries
occurred in California.”).

Given the lack of a decision on this issue by
the Supreme Court of California, there is no
binding precedent governing whether *605
the UCL applies to a claim by a plaintiff
who is a California resident and was
allegedly injured in California by
out-of-state conduct, but who alleges no
connection between the defendant and
California. Accordingly, the Court’s job is to
determine how the Supreme Court of
California would resolve this issue. See
Phansalkar, 344 F.3d at 199. Although
Norwest and Yu are instructive on this issue,
the Court does not read the cases to stand for
the proposition that the UCL applies to any
out-of-state conduct that results in injury in
California regardless of the nature of
Defendants’ connection with California.
Both cases are distinguishable.

**20 First, in Norwest, the court held that
Californian plaintiffs could bring UCL
claims against the defendant regardless of
where the defendant’s conduct occurred.
Norwest, 85 Cal. Rptr. 2d at 23. However,
the court offered no rationale for this
holding. /d. Further, the defendant was
incorporated in California and the alleged
unfair business practice involved insurance
for California real estate. /d. at 19-20. Given
the contacts between the defendant and
California in Norwest, and the lack of an
explanation for the court’s holding, the
Court cannot conclude that Norwest extends
to all out-of-state conduct that injures a
Californian resident. Here, except for his
residency, Toretto has not alleged any
contacts linking Defendants with California.

In Yu, the court held that “[i]n the absence of
any federal preemption, a defendant who 1is
subject to jurisdiction in California and who
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engages in out-of-state conduct that injures a
California resident may be held liable for
such conduct in a California court.” Yu, 82
Cal. Rptr. 2d at 313. Thus, for a defendant to
be held liable for out-of-state conduct, Yu
requires that the conduct injure a California
resident and that the defendant be subject to
jurisdiction in California. Toretto has not
alleged any facts to support the conclusion
that Defendants would be subject to personal
jurisdiction in California. Notably, the
Plaintiffs’ previous suit against Mediant in
California was dismissed for lack of
personal jurisdiction. Toretto, 2020 WL
1288478, at *6. Consequently, Norwest and
Yu do not resolve the question presented in
this case: whether a California resident may
bring a claim under the UCL against a
defendant for out-of-state conduct without
alleging contacts between the defendant and
California. See Elzeftawy v. Pernix Grp.,
Inc., 477 F. Supp. 3d 734, 785 (N.D. Il
2020) (“[N]either Norwest nor Yu stands for
the proposition that the UCL automatically
applies to any claim brought by a California
resident.”).

Even if the Court read Norwest and Yu that
broadly, the Court is convinced that the
Supreme Court of California would decide
otherwise. See DiBella, 403 F.3d at 112 (a
federal court should not disregard state
intermediate appellate courts “unless it is
convinced by other persuasive data that the
highest court of the state would decide
otherwise”). The Supreme Court of
California has made clear that the
presumption  against  extraterritoriality
applies to the UCL “in full force.” Sullivan,
127 Cal.Rptr.3d 185, 254 P.3d at 248. The
determinative factor 1in applying the
presumption against extraterritoriality is the

location of “the conduct which gives rise to
liability.” Diamond, 80 Cal.Rptr.2d 828, 968
P.2d at 554. As stated, the conduct allegedly
creating liability in this case occurred
wholly outside of California. Given the clear
application of the presumption against
extraterritoriality, the Court does not find a
compelling reason to conclude that Toretto
can bring a claim under the UCL merely
because he is a California resident who
allegedly suffered injury in California.
Toretto’s proposed application of the UCL
would cause it to operate impermissibly out
of state. Accordingly, *606 Toretto’s claim
under the UCL is dismissed.

H. Florida Deceptive and Unfair Trade

Practices Act
751 1761plaintiff Braun’s claim under
FDUTPA is dismissed. “A consumer claim
for damages under FDUTPA has three
elements: (1) a deceptive act or unfair
practice; (2) causation; and (3) actual
damages.” Virgilio v. Ryland Grp., Inc., 680
F.3d 1329, 1338 n.25 (11th Cir. 2012)
(quoting Rollins, Inc. v. Butland, 951 So.2d
860, 869 (Fla. Dist. Ct. App. 2006)). Braun
alleges that Defendants violated FDUPTA
by failing to maintain and implement
reasonable security measures to protect his
personal information. However, “FDUTPA
applies only to action that occurred within
the state of Florida.” Hakim-Daccach v.
Knauf Int’l GmbH, No. CV 17-20495-CIV,
2017 WL 5634629, at *7 (S.D. Fla. Nov. 22,
2017)  (quoting  Carnival  Corp.  v.
Rolls-Royce PLC, No. 08-23318-CIV, 2009
WL 3861450, at *6 (S.D. Fla. Nov. 17,
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2009)); see also Millennium Commc’'ns &
Fulfillment, Inc. v. Off. of Att’y Gen., Dep’t
of Legal Affs., State of Fla., 761 So. 2d
1256, 1262 (Fla. Dist. Ct. App. 2000)
(stating that FDUTPA “seeks to prohibit
unfair, deceptive and/or unconscionable
practices which have transpired within the
territorial boundaries of this state”).

**21 "”IBraun does not allege that
Defendants committed any deceptive acts or
practices in Florida. The SAC alleges that all
relevant conduct occurred either at
Mediant’s headquarters in New York or at
Donnelley’s headquarters in Illinois. Braun
does not challenge this point. Instead, Braun
argues that “it is enough that the conduct
generated a sufficient relationship with
Florida by injuring Florida investors like
Plaintiff Braun.” Opp’n at 52. Yet, Braun
does not identify a single case where a court
has held that FDUTPA applies to conduct
that occurred fully outside of Florida.
Although FDUTPA “does not limit its
protection to acts occurring exclusively in
Florida,” Eli Lilly & Co. v. Tyco Integrated
Sec., LLC., No. 13-80371-CIV, 2015 WL
11251732, at *4 (S.D. Fla. Feb. 10, 2015),
Braun must plausibly allege that at least
some improper acts occurred in Florida. See
Hakim-Daccach, 2017 WL 5634629, at *7
(dismissing a FDUTPA claim where the
plaintiff did not “allege any improper acts
that actually occurred in Florida at all”).
Braun has not done so here, and therefore
his FDUPTA claim is dismissed.

I. Declaratory Judgment

8lFinally, Defendants argue that if the
Court concludes that Plaintiffs failed to state
a substantive claim, Plaintiffs’ claim for
declaratory judgement also fails. “A plaintiff
cannot maintain a claim for a declaratory
judgment where the underlying substantive
claim has been dismissed since the
Declaratory Judgment Act only created a
procedural mechanism and not an
independent cause of action.” Prignoli v.
Bruczynski, No. 20-cv-907, 2021 WL
4443895, at *12 (E.D.N.Y. Sept. 28, 2021)
(collecting cases). Plaintiffs have adequately
pleaded a substantive claim against Mediant.
Thus, Mediant’s motion to dismiss the
declaratory judgment claim is denied. But,
because Plaintiffs have not adequately
pleaded a substantive claim against
Donnelley, Plaintiffs’ declaratory judgment
claim against Donnelley is dismissed.

IV. LEAVE TO AMEND

The Court grants Plaintiffs leave to replead
the dismissed claims. See Cortec Indus., Inc.
v. Sum Holding L.P., 949 F.2d 42, 48 (2d
Cir. 1991) (“It is the usual practice upon
granting a motion to dismiss to allow leave
to replead.”); see also Fed. R. Civ. P.
15(a)(2) (“The court should freely *607 give
leave [to amend] when justice so requires.”).
While leave may be denied “for good
reason, including futility, bad faith, undue
delay, or undue prejudice to the opposing
party[,]” those circumstances do not apply in
this case. TechnoMarine SA v. Gifiports,
Inc., 758 F.3d 493, 505 (2d Cir. 2014)
(quoting McCarthy v. Dun & Bradstreet
Corp., 482 F.3d 184, 200 (2d Cir. 2007)).
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Particularly, given the choice-of-law issues,
the Court cannot conclude that amendment
would be futile for any of Plaintiffs’ claims.

V. MOITIONS TO SEAL

Finally, the Court turns to the parties’
motions to seal. Defendants filed a motion to
seal the Supplier Agreement, which
Defendants filed in connection with their
motions to dismiss. Dkt. No. 93. In
connection with that request, Donnelley also
sought to redact the portions of its brief in
support of its motion to dismiss that
contained  “corresponding  information
relating to the confidential terms of the
Supplier Agreement.” Id. Plaintiffs filed a
motion to redact portions of their opposition
brief that “refer to and quote from” the
Supplier Agreement. Dkt. No. 106. Finally,
Donnelley filed a motion to redact portions
of its reply brief containing “substantive
descriptions of the content of” the Supplier
Agreement. Dkt. No. 115.

791 80“There is a common law presumption
in favor of permitting public access to
judicial documents, which are those
documents ‘relevant to the performance of
the judicial function and useful in the
judicial process.” ” GoSMiLE, Inc. v. Dr.
Jonathan Levine, D.M.D. P.C., 769 F. Supp
2d 630, 649 (S.D.N.Y. 2011) (quoting
Lugosch v. Pyramid Co. of Onondaga, 435
F.3d 110, 119 (2d Cir. 2006)). Applications
to seal documents must therefore be
“carefully and skeptically review[ed] ... to
[e]nsure that there really is an extraordinary
circumstance or compelling need” to seal the

documents from public inspection. Video

Software Dealers Ass’n v. Orion Pictures
Corp., 21 F.3d 24,27 (2d Cir. 1994).

#%22 B B2IA court balances this common
law  presumption of access against
competing considerations, including “the
privacy interests of those resisting
disclosure.” Lugosch, 435 F.3d at 120
(quoting United States v. Amodeo, 71 F.3d
1044, 1050 (2d Cir. 1995)). In Mirlis v.
Greer, the Second Circuit summarized the
three steps that the Court must follow to
determine whether the presumption of
public access attaches to a particular
document and bars disclosure. See 952 F.3d
51, 59 (2d Cir. 2020). First, the Court
determines whether the document is a
“judicial document,” namely, “one that has
been placed before the court by the parties
and that is relevant to the performance of the
judicial function and useful in the judicial
process.” Id. (quotation omitted). Second, if
the materials are “judicial documents,” the
Court “proceeds to ‘determine the weight of
the presumption of access’” to that
document.” Id. (quoting United States v.
Erie Cnty., 763 F.3d 235, 239, 241 (2d Cir.
2014)). “The weight to be accorded is
‘governed by the role of the material at issue
in the exercise of Article III judicial power
and the resultant value of such information
to those monitoring the federal courts.” ” /d.
(quoting Amodeo, 71 F.3d at 1049).
“Finally, the court must identify all of the
factors that legitimately counsel against
disclosure of the judicial document, and
balance those factors against the weight
properly accorded the presumption of
access.” Id.

The Supplier Agreement, which the Court
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has not considered in deciding the motions
to dismiss, is not a judicial document. See
Vasquez v. City of New York, No.
10-cv-6277, 2012 WL 4377774, at *1
(S.D.N.Y. Sept. 24, 2012) (“Generally,
because courts usually ‘cannot consider
evidence outside the pleadings without
giving *608 the parties notice and an
opportunity to present additional evidence
and converting the motion into one for
summary judgment, ... documents submitted
in connection with a Rule 12(b)(6) motion
cannot qualify as judicial.” ) (quoting
Standard Inv. Chartered, Inc. v. Nat’l Assn’
of Sec. Dealers, 621 F. Supp. 2d 55, 66
(S.D.N.Y. 2007)); Weisman Celler Spett &
Modlin, P.C. v. Trans-Lux Corp., No.
12-cv-5141, 2012 WL 5512164, at *3
(S.D.N.Y. Nov. 14, 2012) (concluding that a
document was not a judicial document
because “the Court did not consider” the
document in making its ruling on the
motions at issue).

B310n the other hand, the parties’ briefs in
connection with the motions to dismiss are
plainly judicial documents. See Raffaele v.
City of New York, No. 13-cv-4607, 2014 WL
2573464, at *1 (E.D.N.Y. June 9, 2014).
The substantive descriptions of the Supplier
Agreement in the parties’ briefs, however,
had no bearing on the Court’s decision on
the motion to dismiss. Thus, the
presumption of public access is low. See
KeyBank Nat’l Ass’n v. Element Transp.
LLC, No. 16-cv-8958, 2017 WL 384875, at
*3 (S.D.N.Y. Jan. 26, 2017) (concluding that
a document’s “irrelevance to the issues

Footnotes

before the Court ... places the presumption
of public access at the nadir of the
continuum of the weight to be given to the
presumption”). Further, Defendants contend
that the Supplier Agreement “includes
highly confidential, commercially sensitive
information relating to Donnelley and
Mediant’s business operations with each
other, which, if publicly disclosed, would
cause Donnelley and Mediant significant
competitive harm.” Dkt. No. 93. Because
release of the information contained in the
supplier agreement could cause competitive
harm to Defendants, and because the
proposed redactions are narrowly tailored to
protect only this sensitive business
information, the presumption of public
access is overcome as to the proposed
redactions.  Accordingly, the parties’
motions to seal are granted.

VI. CONCLUSION

For the reasons described above, Mediant’s
motion to dismiss is GRANTED in part and
DENIED in part. Donnelley’s motion to
dismiss is GRANTED in full.

SO ORDERED.

All Citations

583 F.Supp.3d 570, 2022 WL 348412

1 Unless otherwise noted, the facts are taken from the second amended complaint and are accepted as true for the
purposes of these motions. See Chambers v. Time Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002). However, “the tenet
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that a court must accept as true all of the allegations contained in a complaint is inapplicable to legal conclusions.”
Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009).

2 As stated in Plaintiffs’ opposition brief, “Plaintiffs do not dispute that whether Mediant and Donnelley entered into a
partnership should be determined by either lllinois or New York law, where the agreement to enter into the Partnership
presumably occurred. Plaintiffs agree there does not appear to be any material differences between lllinois and New
York law on the requirements for establishing a partnership.” Opp’n at 8 n.4. Because the court has not identified an
actual conflict between the applicable state laws, the Court applies New York law. See Licci, 672 F.3d at 157.

3 Further, Plaintiffs’ negligence claim relies on Donnelley’s alleged duties as Mediant’s legal partner to ensure that
Mediant had adequate data security. However, as discussed, Plaintiffs failed to plead the existence of a legal
partnership between Donnelley and Mediant. Even if lllinois recognized a general duty to safeguard personal
information, Plaintiffs do not cite any authority to support that Donnelley would owe a duty to ensure that Mediant, a
third party, properly safeguarded Plaintiffs’ information.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government
Works.
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128 N.Y.S.3d 154, 2020 N.Y. Slip Op. 50658(U)
Robert R. Reed, J.

The following e-filed documents, listed by
NYSCEF document number (Motion 001) 9,
10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24, 25, 26,27, 28, 29, 30, 31, 32, 33,
34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45,
46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57,
58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69,
70,71,72,73,74,75,76,77,78, 79, 80, 81,
82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93,
94, 95, 96, 97, 98, 99, 100, 101, 102, 106,
107, 108, 109, 110, 111, 112, 113, 114, 115,
116, 117, 118, 119, 120, 121, 122, 123, 124,
125, 126, 127, 128, 129, 130, 131, 132, 133,
135, 136, 137, 138, 139, 141 were read on
this motion for PARTIAL SUMMARY
JUDGMENT

Travelers Property Casualty Company of
America (Travelers) seeks a declaratory
judgment that Plaza-Schiavone Joint
Venture (PSJV), Plaza Construction Corp.
(Plaza), and Schiavone Construction Co.
LLC (Schiavone), are entitled to additional
insured coverage from  Harleysville
Insurance Company of New York
(Harleysville) in the underlying action
entitled Michael Flaherty v Plaza Constr.
Corp., Plaza Schiavone Joint Venture, et al.,
Index 7697/2014 [Sup Ct. Suffolk
County][Flaherty action]. Travelers and
Harleysville are the only parties in this
action.

Taggart Associates Corp. (Taggart) is the
named insured in a policy procured from
Harleysville, and PSJV is the named insured
in a policy procured from Travelers.
Harleysville refused Travelers’s tender of
defense and indemnification. Travelers
moves for partial summary judgment: (1)

declaring that Harleysville must defend
PSJV, Plaza, and Schiavone on a primary
and noncontributory basis; and (2) awarding
Travelers defense costs incurred up to the
time  Harleysville  begins  defending
Travelers’ insureds, to be determined, if
necessary, in a separate hearing; and, in
addition, seeks an order staying this action
pending an allocation of liability in the
underlying Flaherty action. Harleysville
cross-moves for partial summary judgment
declaring that Harleysville has no duty to
defend or indemnify Plaza and Schiavone
and dismissing Travelers’s complaint with
prejudice as to the claims relating to Plaza
and Schiavone.

Plaza and Schiavone entered into a “Joint
Venture Agreement” (the joint venture
agreement). The joint venture agreement
states that the parties thereto have formed a
joint venture for the purpose of submitting a
bid to the Metropolitan Transportation
Authority (MTA) regarding the Fulton
Street Transit Center, that the parties desire
to enter into this joint venture for the
performance of the work therein, and that
the venture shall be conducted under the
name Plaza-Schiavone Joint Venture. Plaza
and Schiavone each executed the agreement.

MTA hired PSJV to act as general
contractor for the project at the transit center
in New York City. PSJV entered into a
subcontract with Taggart, a plumbing
company. Michael Flaherty, an employee of
Taggart, was injured at the transit center in
May 2011. Flaherty brought a personal
injury action against Plaza, Schiavone,
PSJV, MTA, and others in the Suffolk
County Supreme Court (the underlying
action). Flaherty’s complaint alleges that he
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was employed by Taggart, that he was
injured in the course of his employment, that
MTA owned the property, that Plaza,
Schiavone, and PSJV were hired to perform
construction services, and that defendants’
recklessness and negligence brought about
his accident, and asserts claims based on
negligence and Labor Law violations.

Plaza, Schiavone, and PSJV brought a
third-party action against Taggart and
another *2 party, alleging that Taggart
employed Flaherty, that on the date of the
accident Taggart was on the premises, and
that Taggart violated its legal duty to
exercise due care in preventing harm to
Flaherty. At his deposition, Flaherty testified
that, before his accident, he was on the
sidewalk adjacent to the ground floor of the
project. He unloaded materials from a
delivery truck and placed them on a nearby
hoist. Then, intending to go from the
sidewalk to the ground floor of the project,
Flaherty stepped on the plywood ramp
leading into the building. The ramp was wet
and unsecured, Flaherty testified, and he
slipped and fell.

The subcontract between Taggart and PSJV
provides that Taggart would obtain
insurance  with  “Additional  Insured
Endorsement . . . to be in accordance with
the attached SAMPLE CERTIFICATES . ..
Policy to be primary and non-contributory as
respects the coverage afforded the
Additional Insureds. . . ” (NY St Cts Elec
Filing [NYSCEF] Doc No. 13, subcontract,
exhibit E).

The sample certificate lists PSJV, Plaza,
Schiavone, MTA, and others as additional
insureds.

The Harleysville policy includes this

additional insured endorsement.
“ADDITIONAL INSURED -
OWNERS, LESSEES OR
CONTRACTORS - AUTOMATIC
STATUS WHEN REQUIRED IN
CONSTRUCTION AGREEMENT
WITH YOU
“A. Section II - Who Is An Insured is
amended to include as an additional
insured any person or organization
for whom you are performing
operations when you and such
person or organization have agreed
in writing in a contract or agreement
that such person or organization be
added as an additional insured on
your policy. Such person or
organization is an additional insured
only with respect to liability for
‘bodily injury’ . . . caused in whole
or in part, by:
1.Your acts or omissions; or
2.The acts or omissions of those
acting on your behalf;
In the performance of your ongoing
operations for the additional insured”

(NYSCEF] Doc No. 27, Harleysville policy,
CG 20 33 0704, page 1 of 1).

Harleysville does not dispute that PSJV
qualifies as an additional insured under the
endorsement or that an additional insured is
entitled to primary and noncontributory
coverage. Harleysville claims that Plaza and
Schiavone are not additional insureds
because they have no privity of contract
with Taggart. While PSJV entered into a
written agreement with Taggart.
Harleysville argues, neither Plaza nor
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Schiavone did the same. Thus, the additional
insured endorsement only applies to PSJV.
Harleysville further argues that the joint
venture agreement merely demonstrates that
Plaza and Schiavone formed PSJV, and does
not alter the fact that the three are separate
and distinct entities, which were sued
individually in the underlying action.
Taggart, in response, argues that PSJV’s
signature on its subcontract with Taggart is a
“signature of all members,” and that the
constituent members of the joint venture,
Plaza and Schiavone, must be deemed
parties to the subcontract for purposes of
any contractual privity requirement.

An additional insured endorsement of the
sort found in the Harleysville policy is
interpreted as requiring that each entity
seeking additional insured coverage must
have its own direct privity of contract with
the named insured to qualify as an additional
insured (see Cincinnati Ins. Co. v
Harleysville Ins. Co., 709 Fed Appx 71, 73
[2d Cir 2017]; Gilbane Bldg. *3 Co./TDX
Constr. Corp. v St. Paul Fire & Mar. Ins.
Co., 143 AD3d 146, 152 [1st Dept 2016],
affd 31 NY3d 131 [2018]). Where the
putative additional insured has not entered
into a written agreement with the purchaser
of the insurance, there is no coverage, even
if the agreement provides that the putative
additional insured will receive coverage (4B
Green Gansevoort, LLC v  Peter
Scalamandre & Sons, Inc., 102 AD3d 425,
426-427 [1st Dept 2013]; Linarello v City
Univ. of New York, 6 AD3d 192, 195 [Ist
Dept 2004]).

Under New York law, joint ventures are
governed by the same legal rules as
partnerships, because a joint venture is

essentially a partnership for a limited
purpose (Scholastic, Inc. v Harris, 259 F3d
73, 84 [2d Cir 2001]; Gramercy Equities
Corp. v Dumont, 72 NY2d 560, 565 [1988]).
“A joint venture is an association of two or
more persons to carry out a single business
enterprise for profit, for which purpose they
combine their property, money, effects, skill
and knowledge” (Kaufman v Torkan, 51
AD3d 977, 979 [2d Dept 2008] [internal
quotation marks and citation omitted]).
Essential elements of a joint venture include
some degree of joint proprietorship and
control over the enterprise and the sharing of
profits and losses (id.). Parties in a joint
venture are so joined as to become one for
the purposes of the joint venture (Precision
Testing Labs., Ltd. v. Kenyon Corp. of Am.,
644 F Supp 1327, 1349 [SD NY 1986)).

A joint venture acting as a body, can buy,
sell, and own property, and can enter into
contracts (see FEskenazi v Schapiro, 27
AD3d 312 [Ist Dept 2006]; Kirschbaum v
Merchants Bank of NY, 272 App Div 336,
336 [1st Dept 1947]; Credit Francais Intl.,
S.A4. v Sociedad Fin. de Comercio, 128 Misc
2d 564, 579 [Sup Ct, NY County 1985]).

Like partners in a partnership, members of a
joint venture act as principals and as agents
for each other (In re Cohen v Truehold
Capital Group, 422 BR 350, 366 [ED NY
2010]; Frank v Katz, 145 AD2d 597, 598
[2d Dept 1989]). In a joint venture, the acts
of one member within the scope of the
venture are binding upon the others (N.V.
Simons’ Metaalhandel v Associated Metals
& Minerals Corp. of NY, 13 AD2d 953, 953
[1st Dept 1961]; Hartman v Day, 249 App
Div 786, 787 [2d Dept 1936]). Every
member of a joint venture is jointly and
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severally liable to third persons for acts of
the fellow venturers done in the course of
the enterprise (Deutsche Bank Natl. Tr. Co.
v Bills, 37 Misc 3d 1209[A], 2012 NY Slip
Op 51943[U], *4 [Sup Ct, Essex County
2012]; County of Monroe v Raytheon Co.,
156 Misc 2d 445, 455 [Sup Ct, Monroe
County 1991]; 1 American Law of Torts §
4:22 [Westlaw]), and for the joint venture’s
acts (Cohen, 422 BR at 366; Amity Leather
Prods. Co. v RGA Accessories, Inc., 849 F
Supp 871, 875 (SD NY], affd 22 F3d 1091
[2d Cir 1994]; 16 NY Jur 2d Business
Relationships § 2054).

Each member of a joint venture has the
authority to act for and bind the enterprise,
absent an agreement to the contrary
(Sadelmi Joint Venture v Dalton, 5 F3d 510,
513 [Fed Cir 1993]). For example, one
co-venturer will be bound by a lease signed
by another co-venturer, even if the first
neither signed nor assented to the lease
(Edison Stone Corp. v 42nd St. Dev. Corp.,
145 AD2d 249, 255--56 [1st Dept 1989]; see
Itel Containers Intl. Corp. v Atlanttrafik
Express Servs. Ltd., 909 F2d 698, 701 [2d
Cir 1990]). Liability under a contract can
arise in the absence of privity where it is
established that the defendant is in a joint
venture or partnership with a signatory to
the contract (MBIA Ins. Corp. v Royal Bank
of Canada, 706 F Supp 2d 380, 39-398 [SD
NY 2009] (Alper Rest. Inc. v Catamount
Dev. Corp., 137 AD3d 1559, 1560-61 [3d
Dept 2016]; Griffith Energy, Inc. v Evans,
85 AD3d 1564, 1565--1566 [4th Dept
2011]).

The import of the above is that PSJV was an
entity that acted through its constituent
members, that each member could bind the

joint venture and the other member, that the
joint venture could bind the members, and
that, where PSJV entered into a contract,
both members are *4 bound by the contract
insofar as the subject matter of the contract
subject is concerned. Thus, if PSJV is
entitled to insurance coverage, Plaza and
Schiavone are also entitled to such coverage
with respect to acts taken as part of or on
behalf of PSJV.

An additional insured, like an insured, is
entitled to a defense in an action in which it
1s uncertain whether any eventual judgment
against plaintiff will be within the scope of
the coverage (BP Air Conditioning Corp. v
One Beacon Ins. Grp., 33 AD3d 116, 120
[1st Dept 2006]), mod 8 NY3d 708 [2007]).
The duty to defend an insured is
“exceedingly broad,” broader than the duty
to indemnify (Automobile Ins. Co. of
Hartford v Cook, 7 NY3d 131, 137 [2006]).
So long as the allegations of a complaint
suggest a ‘“reasonable possibility of
coverage,” the insurer will be required to
provide a defense (Axis Surplus Ins. Co. v
GTJ Co., 139 AD3d 604, 604 [Ist Dept
2016]). “’If, liberally construed, the claim is
within the embrace of the policy, the insurer
must come forward to defend its insured no
matter how groundless, false or baseless the
suit may be”” (Automobile Ins. Co., 7 NY3d
at 137, quoting Ruder & Finn Inc. v
Seaboard Sur. Co., 52 NY2d 663, 670
[1981]). The duty to defend exists even
though facts outside the four corners of the
pleadings indicate that the claim may be
meritless or not covered (Fitzpatrick v
American Honda Motor Co., Inc., 78 NY2d
61, 63 [1991]).

Harleysville argues that the evidence in the
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underlying case shows that Taggart was not
responsible for Flaherty’s accident, and that
the decision in Burlington v NYC Tr. Auth.
(29 NY3d 313 [2017], revg 132 AD3d 127,
130 [Ist Dept 2015], revg 38 Misc 3d
120[A], 2012 NY Slip Op 52370[U] [Sup
Ct, NY County 2012]) controls the question
of its duty to defend PSJV. In Burlington,
the subcontractor, who was the named
insured,  procured  insurance from
Burlington. The subcontractor’s policy
provided that NYCTA, MTA, and the City
of New York (the City) were additional
insureds with respect to liability for ‘bodily
injury’ . . . “caused, in whole or in part, by .
. . [the named insured’s] acts or omissions.”
Taggart’s policy in this case includes the
same ‘“caused by” language.

In Burlington, a NYCTA employee was
injured on the job and sued his employer,
the subcontractor, MTA, and the City. The
City brought third-party claims against
NYCTA and MTA, and Burlington assumed
the defense of NYCTA and MTA as
putative additional insureds under the policy
issued to the subcontractor. Burlington also
assumed the defense of the City pursuant to
a lease between the City and NYCTA
obligating NYCTA to indemnify the City for
liability arising out of NYCTA'’s control of
the leased property (132 AD3d at 130).

Discovery revealed that the accident was
solely the fault of NYCTA and that the
subcontractor was not at fault. In September
2011, the court granted a motion by the
employee to dismiss his own claims against
the subcontractor. NYCTA and MTA, who
were by then paying for their own defense,
did not object to the dismissal of the
subcontractor (id., at 132). Burlington

thereafter settled the lawsuit for $950,000
and paid the City’s defense costs (29 NY3d
at 319).

In March 2011, Burlington commenced an
action, in which the Supreme Court
determined 1) that Burlington did not owe
additional insured coverage to NYCTA and
MTA under the policy issued to the
subcontractor, and 2) that NYCTA and
MTA were not entitled to an award of
defense costs and attorneys’ fees as
additional insureds under the Burlington
Policy relative to their defense of the
employee action (Burlington, 2012 NY Slip
Op 52370[U], *8-9). The Supreme Court 1)
directed a judgment in favor of Burlington
against NYCTA in the amount of the
settlement, based on Burlington’s status as
subrogee of the City and consequent right to
contractual indemnification under the lease,
and 2) granted Burlington summary
judgment on its *5 claim to be indemnified
for the City’s defense costs (id., *12).

The Court of Appeals upheld the Supreme
Court’s decision (29 NY3d at 317, 327). The
Court of Appeals ruled that the language in
the additional insured provision of the
subcontractor’s policy, “caused, in whole or
in part, by . . . [the named insured’s] acts or
omissions,” meant proximate and not “but
for” liability (id. at 321). This policy did not
extend additional insured coverage to any
injury causally linked to the named insured,
that is, the subcontractor (id. at 317). It
extends coverage to the additional insured
only when the damages are the result of the
named insured’s “negligence or some other
actionable ‘acts or omissions™” (id. at 323).
The Court of Appeals discussed at length the
evidence showing that NYCTA, not the
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subcontractor, was the sole proximate cause
of the employee’s injury. That being the
case, the insurance company was not
obligated to provide additional insured
coverage for NYCTA.

In this case, Harleysville states that the
evidence shows that Taggart was not
proximately liable for the accident. In
Burlington, the evidence showing that the
subcontractor was not liable for the injury
and that NYCTA was, was conclusive
enough to cause the injured party himself to
seek to dismiss his claims against the
subcontractor. The putative additional
insureds did not object to the dismissal, and
the case settled with the parties who were
acknowledged to be the liable parties. The
dispute regarding which party was at fault
was ended. By the time that the Supreme
Court decision issued, the underlying case
had ended. In this case, the evidence that
Taggart is not liable is much weaker,
consisting of testimony by the injured party
of what another party told him soon after his
accident. No conclusive or even compelling
evidence of liability has been produced, and
there 1s no final determination. In this case,
it cannot be yet determined whether the
named insured was liable or not. To the
extent that a court may rely upon evidence
that is extrinsic to the underlying complaint
to determine the duty to defend, that is not
possible in this case. The extrinsic evidence
does not enable the court to eliminate the
possibility that the insured’s conduct falls
within the coverage of the policy (see
International Bus. Mach. v Liberty Mut. Ins.
Co., 363 F3d 137, 148 [2d Cir 2004]).

In Burlington, the insurer was able to
recover the costs of defending the City and

was not obligated to provide more defense
for NYCTA and MTA. Whether the insurer
was able recover the costs of defending the
latter two is not indicated. The Court of
Appeals speaks of coverage and does not
dwell on defense costs. In any case,
Burlington did not alter the duty to defend
(see Port Auth. of NY v Brickman Group.
Ltd., LLC, 181 AD3d 1, 20 [1st Dept 2019]
[irrelevant that any judgment ultimately
entered against the insured might be based
on claims not covered and, as such, might
not be subject to the duty to indemnify]; M
& M Realty of New York, LLC v Burlington
Ins. Co., 170 AD3d 407, 408 [1st Dept
2019]).

To relieve itself of its duty to defend PSJV
as an additional insured, Harleysville must
establish “that there is no possibility” of
coverage (Al State Interior Demolition, Inc.
v Scottsdale Ins. Co., 168 AD3d 612, 613
[1st Dept 2019]). Harleysville does not do
so, and the allegations in the underlying
complaint do not eliminate the possibility
that Taggart was proximately liable for
injuries. The allegations against Taggart are
not overly vague or conclusive (see Vargas
v City of New York, 158 AD3d 523, 525 [1st
Dept 2018] [allegation that defendants,
which included the named insured, operated
and controlled the job site, and were
negligent was sufficient to awake duty to
defend]). The third-party complaint alleges
that Taggart employed the injured person
and was on site on the day of the accident.
When an employee of the named insured is
injured while in the employ of the named
insured, the additional insured is entitled to
defense because there is a reasonable
possibility that the bodily *6 injury is
proximately caused by the named insured’s
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acts or omissions (Regal Constr. Corp. v
National Union Fire Ins. Co. of Pittsburgh,
PA, 15 NY3d 34, 39 [2010]; Indian Harbor
Ins. Co. v Alma Tower, LLC, 2017 WL
3438141, *2 [Sup Ct, NY County, Aug. 9,
2017, No. 159286/14 [MIM)).

Harleysville also argues that third-party
complaints cannot be relied upon to
establish a duty to defend. However, a duty
to defend has been based on the allegations
in third party complaints alleging negligence
and seeking indemnification and
contribution from the named insured (see
Indian Harbor Ins. Co. v Alma Tower, LLC,
165 AD3d 549, 549 [1st Dept 2018]; W & W
Glass Systems, Inc. v Admiral Ins. Co., 2010
NY Slip Op 32120[U] [Sup Ct, NY County
2010]).

As Travelers has been defending PSJV, it is
entitled to reimbursement of defense costs
from Harleysville (see Kookmin Best Ins.
Co., Ltd. v Foremost Ins. Co., 2019 WL
1059973, *8 [SD NY March 5, 2019, No.
18-Civ-782 [PAE]; Public Serv. Mut. Ins.
Co. v Nova Cas. Co., 177 AD3d 472, 473
[1st Dept 2019]).

Harleysville does not object to Travelers’
request for a stay pending the determination
of the underlying action. Harleysville’s
motion is denied and Travelers’ motion is
granted.

It is hereby
ORDERED that plaintiff’s motion for partial

summary judgment is granted; and it is
further

ORDERED that defendant’s cross motion
for partial summary judgment is denied; and
it is further

ADJUDGED AND DECLARED that
defendant Harleysville Insurance Company
of America is obligated to defend Plaza
Schiavone Joint Venture as an additional
insured in the underlying action entitled
Michael Flaherty v Plaza Constr. Corp.,
Schiavone Constr. Co., Plaza Schiavone
Joint Venture, et al., Index No. 7697/2014
[Sup Ct, Suffolk County], that the coverage
afforded to Plaza Schiavone Joint Venture is
primary and non-contributory, and that
Travelers Property Casualty Company of
America is entitled to recoupment from
Harleysville Insurance Company of America
for the reasonable amount of costs and fees
incurred in the defense of Plaza Schiavone
Joint Venture in the underlying action, from
the date of Travelers Property Casualty
Company of America’s tender on behalf of
Plaza Schiavone Joint Venture; and it is
further

ORDERED that the balance of the
proceedings in this matter is stayed pending
the resolution of the above-said Flaherty
action.

DATE 6/5/2020

ROBERT R. REED, J.S.C.

Copr. (C) 2024, Secretary of State, State of
New York

End of Document
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16,2002
948 F.Supp. 271
United States District Court, S.D. New
York.

UNITED STATES of America,
Plaintiff,
V.

Martin CARLIN, Barbara Carlin, Park
Drive Manor Partnership, Gold Hawk
Joint Venture, LRSE Realty
Corporation and Free Lunch, Inc.,
Defendants.

No. 92 Civ. 8553 (BDP)

|
Nov. 18, 1996.

Synopsis

United States brought action to reduce
federal tax lien filed against taxpayer to
judgment, to set aside conveyance of
taxpayer’s real property and for declaration
that federal tax lien on property had priority
over interests of third parties. United States
moved for summary judgment. The District
Court, Parker, J., held that: (1) taxpayer’s
unsupported assertions were inadequate to
defeat summary judgment; (2) taxpayer’s
conveyance of his property to his wife was
constructively fraudulent; (3) subsequent
conveyances of property were made with
intent to defraud; (4) federal tax lien had
priority over judgment creditor’s interest in
property; and (5) creditor’s purchase of
property was subject to federal tax lien.

Motion granted.

West Headnotes (13)

[1]

2]

3]

Summary JudgmentsPersonal
knowledge; hearsay

Nonmovant’s unsupported assertions
in affidavit which were not based on
personal knowledge were inadequate
to defeat summary judgment motion.
Fed.Rules Civ.Proc.Rule 56(e), 28
U.S.C.A.

3 Cases that cite this headnote

Internal Revenues«Withholding
from wages

Employers are required to pay on
quarterly basis to Internal Revenue
Service (IRS) federal income and
social security taxes which are
withheld from employees wages;
employer who fails to pay withheld
funds is liable for their payment. 26
U.S.C.A. § 7501(a).

Internal Revenue«Presumption of
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[4]

5]

regularity

[6]
Internal Revenue Service (IRS) tax
assessments  are  entitled  to
presumption of correctness.

1 Case that cites this headnote

Internal Revenues«Presumptions
and Burden of Proof

Taxpayer who wishes to challenge [7]
validity of tax deficiency assessment

bears burden of production and
persuasion.

Fraudulent ConveyancessWant or
insufficiency of consideration

Under New York law, taxpayer’s
voluntary conveyance of his real
property to his wife for no
consideration was constructively
fraudulent where conveyance was
made when he was indebted to
United States for federal taxes and
was in millions of dollars of debt.
N.Y.McKinney’s Debtor and
Creditor Law § 273.

8]

Fraudulent
Conveyancese=Insolvency

When transfer is made without
consideration, 1nitial burden to
demonstrate solvency in fraudulent
conveyance action is on defendant.

2 Cases that cite this headnote

Fraudulent Conveyancese-Intent to
defraud pre-existing creditors

Under New York law, finding that
subsequent conveyances of
delinquent taxpayer’s property from
taxpayer’s spouse to corporation in
which she was sole officer and from
corporation to another corporation in
which taxpayer’s cousin was sole
officer were made with actual intent
to defraud was supported by
evidence that spouse conveyed
property for no consideration and
corporation conveyed property for
inadequate consideration and, thus,
conveyances could be set aside for
benefit of United States for unpaid
taxes. N.Y.McKinney’s Debtor and
Creditor Law § 276.

2 Cases that cite this headnote

Fraudulent Conveyancese=Intent to
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9]

[10]

Defraud Pre-Existing Creditors
Fraudulent Conveyancese=Want or
Insufficiency Element of Fraud

Under New York
conveyance was made
defraud  creditors is  proven,
conveyance will be set aside
regardless of  adequacy  of
consideration. N.Y.McKinney’s
Debtor and Creditor Law § 276.

law, when
intent to

5 Cases that cite this headnote

Fraudulent ConveyancessIntent to
Defraud Pre-Existing Creditors

For purposes of New York statute
regarding conveyances made with
intent to defraud, intent need not be
shown by direct evidence and is
normally inferred from
circumstances surrounding transfer
such as close relationships among
parties, secrecy and haste in making
transfer, inadequacy of consideration
and transferor’s knowledge of
creditor’s claims and any inability to
pay them. N.Y.McKinney’s Debtor
and Creditor Law § 276.

9 Cases that cite this headnote

Fraudulent Conveyancese-Intent to
Defraud Pre-Existing Creditors

[11]

[12]

Fraudulent Conveyancess-Intent of
grantor in general

For purposes of New York statute
regarding conveyances made with
intent to defraud, only actual intent
to hinder and delay need be
established, not actual intent to
defraud, and lack of fair
consideration gives rise to rebuttable
presumption of fraudulent intent.
N.Y.McKinney’s Debtor and
Creditor Law § 276.

16 Cases that cite this headnote

Internal Revenues=Judicial
proceedings, rights acquired by

Tax lien of Internal Revenue Service
(IRS) on taxpayer’s property had
priority over judgment creditor’s
interest in taxpayer’s property where
IRS made assessments against
taxpayer and filed notice of federal
tax lien against taxpayer before
creditor recorded its judgment. 26
U.S.C.A. § 6321.

4 Cases that cite this headnote

Internal Revenues=Assessment
Internal Revenues=Duration

Federal tax lien is deemed to arise at
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time that assessment is made, even
when lien has not been recorded, and
continues until amount of liability
set forth in assessment is satisfied.
26 U.S.C.A. § 6321.

3 Cases that cite this headnote

[13] Internal Revenues=Assignments
and other transfers

Junior lienholder’s purchase at
nonjudicial sale of taxpayer’s
property which was subject to senior
lien by Internal Revenue Service
(IRS) was subject to and did not
disturb federal tax lien where IRS
received no notice of sale. 26
U.S.C.A. § 7425.

2 Cases that cite this headnote

Attorneys and Law Firms

*273 Neil Corwin, Asst. U.S. Attorney, New
York City, for plaintiff.

Martin Paul Solomon, New York City, for
defendants Martin Carlin, Barbara Carlin,
LRSE Realty Corp. and Free Lunch, Inc.

Michael S. Etkin, Gold & Wachtel, New
York City, for defendant Gold Hawk Joint
Venture.

Adam M. Schuman, Corbin Silverman &
Sanseverino, New York City, for defendant
New York Federal Sav. Bank.

MEMORANDUM  DECISION  AND
ORDER

PARKER, District Judge.

The United States of America brings this
action (1) to reduce to judgment a federal
tax lien filed against defendant Park Drive
Manor Partnership (“Park Drive” or ‘“the
partnership”) and its partners; (2) to set
aside the conveyance of Park Drive partner
Martin Carlin’s interest in real property
located at 175 Crary Avenue, Mount
Vernon, New York (“Mount Vernon realty”)
to defendant Barbara Carlin; and (3) for an
order declaring that the Internal Revenue
Service’s (“IRS”) lien on the Mount Vernon
realty has priority over the interests of
defendants Barbara Carlin, LRSE Realty
Corporation (“LRSE”), Free Lunch, Inc.,
and Gold Hawk Joint Venture (“Gold
Hawk). Before the Court 1s the
Government’s motion  for  summary
judgment pursuant to Rule 56 of the Federal
Rules of Civil Procedure. For the reasons set
forth, the Government’s motion is granted.

FACTS
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Recognizing that on a motion for summary
judgment all factual ambiguities and
reasonable inferences are drawn in the
nonmoving party’s favor, see Quinn v.
Syracuse Model Neighborhood Corp., 613
F.2d 438, 44445 (2d Cir.1980), the
following unopposed facts are properly
before the Court for purposes of this motion.

In 1985, Martin Carlin, along with two
brothers, Vlad Stevens and Steve Stevens,
purchased a building complex known as the
Park Drive Manor apartments, located at
600 West Harvey Street in Philadelphia,
Pennsylvania. A 1985 federal partnership
tax return identified Martin Carlin and both
Stevens brothers, by name and social
security number, as partners of the Park
Drive Manor Partnership and lists the
partnership’s address as 600 West Harvey
Street, Philadelphia.

On February 23, 1987, the IRS assessed a
tax deficiency against Park Drive in the
amount of $22,351.55 for unpaid tax
obligations under 26 U.S.C. §§ 6671-6672.
On March 30, 1987, the IRS issued another
assessment against Park Drive in the amount
of $20,088.98. The assessments against Park
Drive and its partners arose out of the
partnership’s unpaid payroll tax obligations
for the taxable quarters ending September
30, 1986 and December 31, 1986. On July
14, 1987, the IRS filed its notice of federal
tax lien against Park Drive in the
Westchester County Clerk’s office.

Approximately six weeks later, on August
26, 1987, Martin Carlin conveyed his
interest in the Mount Vernon realty to his
wife, Barbara Carlin, a transfer for which he
received no consideration. On March 28,

1988, Barbara Carlin, in turn, transferred
that interest to an entity appropriately named
Free *274 Lunch, of which she was the sole
officer. She received no consideration for
the transfer. Later that year, Free Lunch
conveyed its interest in the property to
LRSE, an entity whose sole officer was
Martin Carlin’s cousin, Michael Jaffe. That
conveyance was made for inadequate
consideration.! Despite notice and due
demand, Park Drive and the partners of Park
Drive have neglected to pay in full the
outstanding assessed liability and accrued
statutory interest.

Meanwhile, in May 1987, Gold Hawk
obtained a judgment against Martin Carlin in
Texas in the amount of $7,928,519.41. Gold
Hawk filed a transcript of judgment in the
Southern District of New York on July 14,
1987 and recorded its judgment in the
Westchester County Clerk’s office on July
23, 1987. On or about July 23, 1987, Gold
Hawk delivered its judgment against Martin
Carlin for execution to the Westchester
County Sheriff, who scheduled and issued a
notice of nonjudicial sale of the Mount
Vernon realty. No notice of the sale was
provided to the IRS. On July 18, 1988, Gold
Hawk purchased the Mount Vernon realty
by a Sheriff’s deed which was recorded in
the Westchester County Clerk’s office on
July 29, 1988.

As of December 22, 1995, the taxpayer
liability on the assessments issued against
Park Drive, including accrued interest and
accrued lien costs, totaled $114,798.58. On
November 24, 1992, the Government
instituted this action against defendants and,
on February 2, 1996, moved for summary
judgment, arguing that there were no
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genuine issues of material fact concerning
the underlying tax liability of Park Drive or
the priority of its interests in the Mount
Vernon realty over those of the defendants.

DISCUSSION

A. Standard For Summary Judgment

Under Rule 56 of the Federal Rules of Civil
Procedure, “a motion for summary judgment
must be granted if the pleadings,
depositions, answers to interrogatories, and
admissions on file, together with affidavits,
if any, show that there is no genuine issue as
to any material fact and that the moving
party is entitled to a judgment as a matter of
law.” Fed.R.Civ.P. 56(c). The moving party
must initially satisfy a burden of
demonstrating the absence of a genuine
issue of material fact. Celotex Corp. v.
Catrett, 477 U.S. 317, 323-25, 106 S.Ct.
2548, 2552-54, 91 L.Ed.2d 265 (1986); see
also Gallo v. Prudential Residential Servs.
Ltd., 22 F.3d 1219, 1223 (2d Cir.1994). The
burden then shifts to the nonmoving party to
come forward with “specific facts, showing
that there is a genuine issue of fact for trial,”
Fed.R.Civ.P. 56(e), by a showing sufficient
to establish the existence of every element
essential to the party’s case, and on which
the party will bear the burden of proof at
trial. The Court cannot try issues of fact, but
can only determine whether there are issues
to be tried. Donahue v. Windsor Locks Bd.
of Fire Com’rs, 834 F.2d 54, 58 (2d
Cir.1987). When making that determination,

the Court is to inquire whether there is
“sufficient evidence favoring the nonmoving
party for a jury to return a verdict for the
party.” Anderson v. Liberty Lobby Inc., 477
U.S. 242, 249, 106 S.Ct. 2505, 2510-11, 91
L.Ed.2d 202 (1986).

In deciding whether a genuine issue of
material fact exists, “the court is required to
draw all factual inferences in favor of the
party against whom summary judgment is
sought.” Ramseur v. Chase Manhattan
Bank, 865 F.2d 460, 465 (2d Cir.1989). A
*275 genuine issue, however, “is not created
by a mere allegation in the pleadings ..., nor
by surmise or conjecture on the part of the
litigants.”  United States v. Potamkin
Cadillac Corp., 689 F.2d 379, 381 (2d
Cir.1982) (citations omitted), Knight v.
United States Fire Ins. Co., 804 F.2d 9,
11-12 (2d Cir.1986), cert. denied, 480 U.S.
932, 107 S.Ct. 1570, 94 L.Ed.2d 762 (1987).
Indeed, Rule 56(¢) of the Federal Rules of
Civil Procedure requires that affidavits
opposing summary judgment “be made on
personal knowledge.” Fed.R.Civ.P. 56(e).
Thus, unsupported denial, upon information
and belief, is insufficient to raise any issue
of fact so as to defeat a motion for summary
judgment. Baker v. Latham Sparrowbush
Assoc., 72 F.3d 246, 255 (2d Cir.1995);
Kramer, Levin, Nessen, Kamin & Frankel v.
Aronoff, 638  F.Supp. 714, 720
(S.D.N.Y.1986).

Under Rule 3(g) of the Civil Rules for the
United States District Courts for the Eastern
and Southern Districts of New York (“Rule
3(g)”), upon any motion for summary
judgment, the moving party must submit a
statement of the material facts as to which
that party contends there is no genuine issue
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to be tried. The nonmoving party, in
response to the movant’s statement of facts
not in  dispute, must submit a
counter-statement of facts in dispute. Those
facts not disputed are deemed admitted
unless controverted by the statement
required to be served by the opposing party.
Rule 3(g). See Russell v. Selsky, 35 F.3d 55,
58 (2d Cir.1994).

In support of its motion for summary
judgment, the Government submitted a Rule
3(g) statement setting forth the material facts
as to which the Government contended there
was no genuine dispute. (“Rule 3(g)
Statement”). The Government’s Rule 3(g)
Statement, inter alia, advert to the 1985
federal partnership tax return that clearly
identifies Martin Carlin as a partner of the
Park Drive Manor Partnership, 600 West
Harvey Street in Philadelphia, Rule 3(g)
Statement 4 3; the tax assessments made
against Park Drive in the total amount of
$42,440.53, Rule 3(g) Statement 9 4; and the
sequence of events surrounding the multiple,
intrafamily conveyances of the Mount
Vernon realty. Rule 3(g) Statement 99 8—11.

Only defendants Martin Carlin, Barbara
Carlin, LRSE, and Free Lunch filed a
response to the Government’s summary
judgment  motion. Defendants’  3(g)
statement, however, does not controvert any
of the material facts supporting the
Government’s motion for  summary
judgment.> Because the defendants’
opposing papers raise no genuine issue and
fail to controvert the facts recited in the
Government’s Rule 3(g) statement, those
facts are deemed admitted. Rule 3(g); *276
San Filippo v. United States Trust Company
of New York, Inc., 737 F.2d 246, 247 (2d

Cir.1984).

B. Federal Tax Liens on the Park Drive
Manor Partnership

1121 Under the Internal Revenue Code,
employers are required to withhold federal
income and social security taxes from their
employees’ wages. Employers must keep the
withheld funds “in trust for the United
States,” 26 U.S.C. § 7501(a), and pay the
funds to the IRS on a quarterly basis.
Fiataruolo v. United States, 8 F.3d 930, 938
(2d Cir.1993). An employer who fails to pay
the withheld funds is liable for their
payment. The assessments against Park
Drive were made pursuant to 26 U.S.C. §§
6671-6672 because of partnership’s willful
failure to collect, truthfully account for, and
pay over to the United States the income and
Federal Insurance Contributions Act taxes
withheld from the wages of employees of
Park Manor.’

B M Internal Revenue Service tax
assessments, like those issued against Park
Drive, are entitled to a presumption of
correctness. United States v. McCombs, 30
F.3d 310, 318 (2d Cir.1994); Llorente v.
Commissioner of Internal Revenue, 649 F.2d
152, 156 (2d Cir.1981). Thus, a taxpayer
who wishes to challenge the validity of a tax
deficiency assessment bears the burden of
production and persuasion. United States v.
Janis, 428 U.S. 433, 440, 96 S.Ct. 3021,
3025, 49 L.Ed.2d 1046 (1976); McCombs,
30 F.3d at 318; Delorenzo v. United States,
555 F.2d 27, 29 (2d Cir.1977). Defendants
do not contest Park Drive’s tax liability or in
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any way challenge the accuracy of the
assessments made against the partnership.

Martin Carlin alone attempts to immunize
himself from liability by calling into
question his status as a partner of Park
Drive. Martin  Carlin  asserts, on
“information and belief,” that he never had
any association with, or knowledge of, an
entity called Park Drive Manor Partnership.
In opposing a summary judgment motion,
however, an adverse party “may not rest
upon the mere allegations or denials of the
adverse party’s pleading, but the adverse
party’s response by affidavit or as otherwise
provided in this rule, must set forth specific
facts showing that there is a genuine issue
for trial.” Fed.R.Civ.P. 56(e); see Randell v.
United States, 64 F.3d 101, 108 (2d
Cir.1995), cert. denied, 519 U.S. 815, 117
S.Ct. 65, 136 L.Ed.2d 26 (1996). Facts
alleged in Carlin’s affidavit in opposition to
the Government’s summary judgment
motion did not purport to be made on
personal knowledge as required under Rule
56(e) of the Federal Rules of Civil
Procedure. As unsupported assertions they
were inadequate to defeat a motion for
summary judgment. Randell, 64 F.3d at 109;
Potamkin Cadillac Corp., 689 F.2d at 381.

Not only are Martin Carlin’s assertions
unsubstantiated, but the undisputed facts
before this court clearly establishes Carlin’s
status as a partner of Park Drive. Martin
Carlin admits to having entered into a
partnership with Vlad Stevens and Steve
Stevens for the purpose of purchasing “a
building complex known as Park Drive
Manor  Apartments in  Philadelphia,
Pennsylvania.” Carlin Dep. at 15-16. Vlad
Stevens identified Martin Carlin as a

co-partner of the Park Drive Manor
Partnership. Decl. of Vlad Stevens 9 6. The
federal partnership tax returns, IRS Forms
941 and 1065, list Martin Carlin as a partner
of the Park Drive Manor Partnership. Those
returns contain a partner identification
number for each partner, including Martin
Carlin.

In light of the presumption of correctness
afforded to government tax assessments and
the failure of defendants to introduce any
evidence rebutting Park Drive’s underlying
tax liability, the assessments rendered
against the partnership are taken as accurate.
Furthermore, since Martin Carlin has failed
to establish that a genuine issue exists as to
his status as partner of Park Drive, this
Court finds that he is jointly and severally
*277 liable, under N.Y. Partnership Law §
26, for the partnership’s tax assessments.

C. Conveyances of the Mount Vernon
Realty

51 The Government further moves this Court
to set aside the transfer of Martin Carlin’s
interest in the Mount Vernon realty to his
wife Barbara Carlin on the grounds that the
conveyance was effected to place the
property beyond the reach of Martin Carlin’s
creditors, including the IRS. The
Government argues that the conveyance was
constructively fraudulent under New York’s
Debtor and Creditor Law § 273.

Section 273 of New York’s Debtor and
Creditor Law states:
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[e]very conveyance made and every
obligation incurred by a person who is or
will be thereby rendered insolvent is
fraudulent as to creditors without regard
to his actual intent if the conveyance is
made or the obligation incurred without a
fair consideration.
N.Y.Debt. & Cred.Law § 273. Thus, to
establish a fraudulent conveyance under this
provision, the Government must prove that
(1) Martin Carlin conveyed the property to
his wife, (2) Martin Carlin was or would
thereby have become insolvent at the time
he made the conveyance, and (3) he made
the conveyance without fair consideration.

16 The uncontested facts in this case support
the Government’s claim. It is undisputed
that Martin Carlin conveyed his interest in
the Mount Vernon realty to his wife
voluntarily and without consideration.
Furthermore, Martin Carlin conveyed the
realty at a time that he was indebted to the
United States for federal taxes, and,
according to his own testimony, in over $80
million of debt. Carlin Dep. at 35. When a
transfer is made without consideration, the
initial burden to demonstrate solvency is on
the defendant. ACLI Government Securities,
Inc. v. Rhoades, 653 F.Supp. 1388, 1393
(S.D.N.Y.1987), aff’d, 842 F.2d 1287 (2d
Cir.1988).

Here, defendants have adduced no evidence
that Martin Carlin was solvent at the time of
the conveyance, nor have they otherwise
challenged the Government’s showing that
Martin Carlin was, in fact, insolvent at the
time of the conveyance. Accordingly, this
Court finds that the August 26, 1987
conveyance was fraudulent under section
273 of the N.Y. Debtor & Creditor Law.*

7l This Court further finds that the
subsequent conveyances of the Mount
Vernon realty, first from Barbara Carlin to
Free Lunch and then from Free Lunch to
LRSE Realty, were fraudulent under section
276 of New York’s Debtor & Creditor Law.
Section 276 provides that “[e]very
conveyance made and every obligation
incurred with actual intent, as distinguished
from intent presumed in law, to hinder,
delay, or defraud either present or future
creditors, is fraudulent as to both present and
future creditors.” N.Y.Debt. & Cred.Law §
276.

81 11 91 Where actual intent to defraud
creditors is proven, the conveyance will be
set aside regardless of the adequacy of
consideration. McCombs, 30 F.3d at 328.
Under section 276, intent need not be shown
by direct evidence and is normally inferred
from the circumstances surrounding the
transfer. Id.; In re Grand Jury Subpoena
Duces Tecum Dated Sept. 15, 1983, 731
F.2d 1032, 1041 (2d Cir.1984); ACLI
Government Securities, 653 F.Supp. at 1394.
Factors to consider include close
relationships among the parties, secrecy and
haste in making transfer, inadequacy of
consideration, and  the transferor’s
knowledge of creditor’s claims and any
inability to pay them. McCombs, 30 F.3d at
328. Only an actual intent to hinder and
delay need be established, not an actual
intent to defraud, and lack of fair
consideration gives rise to a rebuttable
presumption of fraudulent intent. *278
Atlanta Shipping Corp., Inc. v. Chemical
Bank, 631  F.Supp. 335, 34647
(S.D.N.Y.1986), aff’d, 818 F.2d 240 (2d
Cir.1987).


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS273&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987025788&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_1393&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1393
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987025788&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_1393&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1393
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987025788&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_1393&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1393
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988041890&pubNum=350&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988041890&pubNum=350&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS273&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS273&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS276&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS276&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS276&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS276&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS276&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994150127&pubNum=506&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_328&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_328
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000067&cite=NYDCS276&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984118043&pubNum=350&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_1041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1041
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984118043&pubNum=350&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_1041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1041
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984118043&pubNum=350&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_1041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1041
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987025788&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_1394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1394
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987025788&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_1394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1394
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994150127&pubNum=506&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_328&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_328
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994150127&pubNum=506&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_328&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_328
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986116234&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_346
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986116234&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_346
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986116234&pubNum=345&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_346
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987057252&pubNum=350&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987057252&pubNum=350&originatingDoc=Ie817c411565911d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

U.S. v. Carlin, 948 F.Supp. 271 (1996)
80 A.F.T.R.2d 97-7810, 97-1 USTC P 50,302

The conveyances to Free Lunch and LRSE
had all of the indicia of fraudulent intent. On
or about March 28, 1988, Barbara Carlin
transferred her interest in the Mount Vernon
realty to Free Lunch, an entity of which she
was the sole officer, for no consideration.
Free Lunch’s later conveyance of its interest
in the Mount Vernon realty to LRSE, an
entity whose sole officer was Martin
Carlin’s cousin, Michael Jaffe, was also for
inadequate consideration. Thus, plaintiff has
asserted sufficient facts to establish a
presumption of fraudulent intent. Those
facts remain unchallenged by defendants.

Where a conveyance is fraudulent as to a
creditor, that creditor, when his claim has
matured, may have the conveyance set aside
to the extent necessary to satisfy his claim.
N.Y.Debt. & Cred.Law § 278(1)(a). Having
determined that the conveyances of the
Mount Vernon realty to (1) Barbara Carlin,
(2) Free Lunch, and (3) LRSE were
independently fraudulent, this Court orders
that those conveyances be set aside.

D. Priority of the IRS’s Lien on the
Mount Vernon Realty

I The remaining issue is the Government’s
request for an order declaring that the IRS’s
lien on the realty has priority over the
interests of defendant Gold Hawk.

121 Section 6321 of Title 26 authorizes the
Government to impose a tax lien upon
property of defaulting taxpayers. 26 U.S.C.
§ 6321; see McCombs, 30 F.3d at 321;

United States v. 110-118 Riverside Tenants
Corp., 886 F.2d 514, 518 (2d Cir.1989),
cert. denied, 495 U.S. 956, 110 S.Ct. 2560,
109 L.Ed.2d 743 (1990). Courts have long
held that priority of federal tax liens is to be
determined by the rule of “first in time, first
in right.” United States v. New Britain, 347
U.S. 81, 85, 74 S.Ct. 367, 370, 98 L.Ed. 520
(1954); 110-118 Riverside Tenants Corp.,
886 F.2d at 518. A federal tax lien is
deemed to arise at the time that the
assessment i1s made, even where the lien has
not been recorded, and continues until the
amount of liability set forth in the
assessment is satisfied. McCombs, 30 F.3d
at 321; Don King Productions, Inc. v.
Thomas, 945 F.2d 529, 534 (2d Cir.1991).

Once a lien is imposed, the sale of any
property on which the United States has
such a lien is subject to notice requirements
set forth in 26 U.S.C. § 7425(c)(1). Notice
of sale must be given in writing, by
registered or certified mail or by personal
service, not less than 25 days prior to such
sale, to the Secretary of Treasury. 26 U.S.C.
§ 7425(c)(1). Moreover, the judicial sale of
property in which the United States holds a
tax lien is made subject to, and without
disturbing, the United States’ tax liens. 26
U.S.C. § 7425(b); see Berlin v. United
States, 535 F.Supp. 298 (E.D.N.Y.1982)
(holding that sheriff’s execution sale,
pursuant to a junior judgment lien, did not
extinguish the senior tax lien of the IRS
even where the plaintiff complied with all
federal and state notice requirements).

The uncontested facts before the Court
clearly establish the priority of the IRS’s tax
liens over the interests of defendant Gold
Hawk. The IRS made its assessments on
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February 27, 1987 and March 30, 1987 and,
on July 14, 1987, filed a notice of federal tax
lien against the partnership in the
Westchester County Clerk’s office.

Meanwhile, defendant Gold Hawk did not
record its judgment in the Westchester
County Clerk’s office until July 23, 1987,
nine days after the IRS filed its notice of lien
and almost four months after the IRS made
its final assessment against Park Drive. Gold
Hawk’s judgment lien was, therefore,
second in time to the IRS’s senior federal
tax lien.

131 Thus, when Gold Hawk subsequently
arranged for the Westchester County Sheriff
to schedule a nonjudicial sale of the Mount
Vernon realty, Gold Hawk was obligated,
pursuant to 26 U.S.C. § 7425, to provide the
IRS, as senior lien holder, with notice of the
sale. The sale, of which the IRS received no
notice, resulted in the property being sold to
Gold Hawk by Sheriff’s deed. Accordingly,
that sale was made subject to, and without

Footnotes

disturbing, the federal tax lien. See 26
U.S.C. § 7425(b).

*279 CONCLUSION

For the reasons set forth above, the
Government’s motion for  summary
judgment is  granted pursuant to
Fed.R.Civ.P. 56. The government shall
submit a proposed judgment consistent with
this opinion by December 2, 1996 on five
days notice to defendants.

SO ORDERED.

All Citations

948 F.Supp. 271, 80 A.F.T.R.2d 97-7810,
97-1 USTC P 50,302

1 On September 27, 1995, the Government and counsel for Barbara Carlin appeared before Magistrate Judge Fox for
reconsideration of sanctions imposed on Barbara Carlin for her repeated failure to appear for deposition. After determining that
Barbara Carlin’s noncompliance was due to wilfulness and bad faith rather than any inability to comply, Magistrate Judge Fox
made the following findings of fact in accordance with Fed.R.Civ.P. 37(b)(2):

Barbara Carlin can identify no consideration supporting her husband, Martin Carlin’s, conveyance of his interest in the reality
[sic] located at 175 Creary [sic] Avenue, Mount Vernon, New York (the “Realty”) to her on August 26, 1987.... Barbara Carlin’s
subsequent conveyance of the Realty to defendant, Free Lunch Incorporated (“Free Lunch”) ... was, again, for no
consideration. And third, Free Lunch’s conveyance of it’s [sic] interest in property to LRSE Realty Corporation ... was for

inadequate consideration.

2 Without addressing the Government’s recitation of facts not in dispute, defendants’ 3(g) statement simply asserts that “legal title
to [the Mount Vernon realty] was taken in the name of Park Drive Associates, Inc.,” and that “equitable title to the property was
to be held by Park Drive Associates, Ltd., a California limited partnership.” We presume that these statements are intended to
call into question the existence of the Park Drive Manor Partnership and to raise the inference that Martin Carlin was not, in fact,
a partner of a partnership so named. The statements are supported by a 1994 letter of a nonparty attorney who had represented
Martin Carlin and the Stevens brothers in connection with their purchase of Park Drive Manor apartments and the purported
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cover sheet of the closing papers for the purchase of the Park Drive Manor Apartments. This Court finds that neither document
raises a genuine issue of material fact that would preclude summary judgment.

The letter merely establishes that an attorney who represented Carlin and the Stevens brothers “as local counsel for limited
purposes” was “not aware of the Park Drive Manor Partnership.” The attorney’s “awareness” of the partnership has no real
probative value as to whether the partnership in fact existed or owned the Park Drive Manor apartment complex.

The cover sheet for the closing papers similarly lacks evidentiary value for the purposes of this motion. The cover sheet states:
“Property Title: Legal Title, Park Drive Associates, Inc., a Pennsylvania corporation ... Equitable Title, Park Drive Associates, Ltd., a
California limited partnership.” It further reflects that the closing date for the sale and purchase of the Park Drive Manor
apartment complex was October 30, 1985, over one year before the tax assessments at issue in the underlying action were
made. The cover sheet does not dispute the existence of the Park Drive Manor Partnership in 1986, during which the unpaid tax
obligations leading to the assessment arose or in any way contradict the facts adduced by the government, most notably the
existence of the federal tax return filed by the Park Drive Manor Partnership reporting the income derived from the apartment
complex which it owned.

3 26 U.S.C. § 6672 provides in pertinent part:

Any person required to collect, truthfully account for, and pay over any tax imposed by this title who willfully failed to collect
such tax, or truthfully account for and pay over such tax, or willfully attempts in any manner to evade or defeat such tax or the
payment thereof, shall ... be liable to a penalty equal to the total amount of the tax evaded, or not collected, or not accounted
for and paid for.

4 The Government further contends that the conveyance was fraudulent on the grounds that it was made (1) for inadequate
consideration at a time when the transferor believed that he would incur debts beyond his ability to pay, N.Y.Debt. & Cred.Law §
275; and (2) with the actual intent to defraud the IRS. N.Y.Debt. & Cred.Law § 276. Having determined that the conveyance to
Barbara Carlin was fraudulent under section 273, this Court need not consider whether the conveyance was fraudulent under
those alternative theories.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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SUMMARY

Appeal, by permission of the Court of
Appeals, from an order of the Appellate
Division of the Supreme Court in the
Second Judicial Department, entered
December 13, 1989, which (1) reversed, on
the law, an order and judgment (one paper)
of the Supreme Court (Paul J. Baisley, J.),
entered in Suffolk County, granting a
motion by defendants for summary
judgment, and dismissing the complaint, (2)
reinstated the complaint, (3) upon searching
the record pursuant to CPLR 3212 (b),
granted summary judgment to plaintiff
against defendants directing  specific
performance of a contract for the sale of real
property, and (4) remitted the matter to
Supreme Court, Suffolk County, for entry of
an appropriate judgment.

W.W.W. Assocs. v Giancontieri, 152 AD2d
333, reversed.

HEADNOTES

Vendor and Purchaser
Contract for Sale of Real Property

Construction of Unambiguous Reciprocal
Cancellation Provision--Extrinsic Evidence

(") In an action for specific performance of a
contract to sell real property, an
unambiguous reciprocal cancellation
provision should not be read in the light of
extrinsic evidence, as a contingency clause
for the sole benefit of plaintiff purchaser,
subject to its unilateral waiver. Clear,
complete writings should generally be
enforced according to their terms. Here, the
contract, read as a whole to determine its
purpose and intent, plainly manifests the
intention that defendants, as well as plaintiff,
should have the right to cancel pursuant to
the subject provision, and that all prior
understandings be merged into the contract,
which expresses the parties’ full agreement.
Moreover, the face of the contract reveals a
logical reason for the explicit provision that
the cancellation right should run to the seller
as well as to the purchaser. Extrinsic
evidence should not be considered in order
to create an ambiguity in the agreement
which is complete and clear on its face.
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Judgments
Summary Judgment

Action for Specific Performance of Contract
to Sell Real Property

(») In an action for specific performance of a
contract to sell real property which was
canceled by defendant sellers pursuant to an
unambiguous reciprocal cancellation
provision stating that either party shall have
the right to cancel the contract in the event
certain litigation concerning the subject real
property is not concluded by or before June
1, 1987, plaintiff’s conclusory assertion of
bad faith, supported only by its
vice-president’s statement that one of the
defendants told the broker on the
transaction, who then told him, that
defendants were doing nothing to defend the
action, *158 waiting for June 2 to cancel,
and suggesting that the broker might resell
the property at a higher price, fails to raise a
triable issue of fact sufficient to defeat
defendants’ motion for summary judgment.

TOTAL CLIENT SERVICE LIBRARY
REFERENCES

Am Jur 2d, Summary Judgment, §§ 5, 18,
27; Vendor and Purchaser, §§ 60, 61, 535.

Carmody-Wait 2d, Summary Judgment §§
39:20, 39:21, 39:34.

NY Jur, Vendor and Purchaser, §§ 29, 32,

125.

ANNOTATION REFERENCES

See Index to Annotations under Affidavits;
Sale and Transfer of Property; Summary
Judgment.

POINTS OF COUNSEL

John G. Poli 111 for appellants.

I. The record amply demonstrates that this
litigation contingency is for the benefit of
both the purchaser and seller. (Catholic
Foreign Mission Socy. v Oussani, 215 NY 1;
Satterly v Plaisted, 52 AD2d 1074, 42 NY2d
933; Bonavita & Sons v Quarry, 126 AD2d
707, 69 NY2d 607; Lieberman Props. v
Braunstein, 134 AD2d 55; Praver v Remsen
Assocs., 150 AD2d 540.)

II. On this record, the purchaser fails to
properly raise a triable issue of fact in
opposition to the sellers’ motion for
summary judgment. (Friends of Animals v
Associated Fur Mfrs., 46 NY2d 1065;
Accord Farmers Coop. v Levine, 36 AD2d
656; Nichols v Nichols, 306 NY 490;
Mazzola v County of Suffolk, 143 AD2d 734;
Long Is. R. R. Co. v Northville Indus. Corp.,
41 NY2d 455; Rodolitz v Neptune Paper
Prods., 22 NY2d 383; Cream of Wheat Co.
v Crist Co., 222 NY 487; Hutchinson v
Ross, 262 NY 381, 643; Ferlita v Guarneri,
136 AD2d 680; Braten v Bankers Trust Co.,
60 NY2d 155.)

Matthew  Dollinger and  Michael J.
Spithogiannis for respondent.

I. A party to a real estate contract may waive
a condition inserted for its benefit and
compel specific performance. (Catholic
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Foreign Mission Socy. v Oussani, 215 NY 1;
South Shore Skate Club v Fatscher, 17
AD2d 840; Knight v Kitchin, 237 App Div
506; Matter of Liberty Mut. Ins. Co. v
Lodha, 131 Misc 2d 670; Arndt v Leff, 14
Misc 2d 677; Weinprop, Inc. v Foreal
Homes, 79 AD2d 987; *159 Satterly v
Plaisted, 52 AD2d 1074, 42 NY2d 933.)

II. Reciprocal cancellation clauses can be
waived by the party for whose benefit they
were intended. (De Freitas v Holley, 93
AD2d 852; BPL Dev. Corp. v Cappel, 86
AD2d 591, 56 NY2d 506; Laxrand Constr.
Corp. v RS.C.A. Realty Corp., 135 AD2d
685; Weinprop, Inc. v Foreal Homes, 79
AD2d 987; Satterly v Plaisted, 52 AD2d
1074, 42 NY2d 933; Poteralski v Colombe,
84 AD2d 887; Praver v Remsen Assocs.,
150 AD2d 540; Holiday Mgt. Assocs. v New
York Inst. of Technology, 149 AD2d 462;
Oak Bee Corp. v Blankman & Co., 154
AD2d 3.)

ITII. A condition affecting the marketability
of title is for the benefit of the purchaser and
may be waived by the purchaser. (Catholic
Foreign Mission Socy. v Oussani, 215 NY 1;
Jandorf v Smith, 217 App Div 150; New
York Investors v Manhattan Beach Bathing
Parks Corp., 229 App Div 593, 256 NY
162.)

IV. The determination of the court below
was “on the law” and new arguments cannot
be considered or findings of fact made.
(Persky v Bank of Am. Natl. Assn., 261 NY
212; Telaro v Telaro, 25 NY2d 433; Ostrom
v Greene, 161 NY 353; Ballen v Potter, 251
NY 224; Laxrand Constr. Corp. v R.S.C.A.
Realty Corp., 135 AD2d 685; BPL Dev.
Corp. v Cappel, 86 AD2d 591, 56 NY2d
506; Lieberman Props. v Braunstein, 134
AD2d 55; Bonavita & Sons v Quarry, 126
AD2d 707, 69 NY2d 607; Poquott Dev.

WESTLAW

Corp. v Johnson, 104 AD2d 442; Catholic
Foreign Mission Socy. v Oussani, 215 NY
1.)

V. The record establishes that W.W.W. was
the sole beneficiary of the litigation
contingency clause and Kenneth S.
Weinstein’s  affidavit  was  properly
considered. (Oak Bee Corp. v Blankman &
Co., 154 AD2d 3; BPL Dev. Corp. v Cappel,
86 AD2d 591, 56 NY2d 506; De Freitas v
Holley, 93 AD2d 852; Laxrand Constr.
Corp. v R.S.C.A. Realty Corp., 135 AD2d
685; Poteralski v Colombe, 84 AD2d 887,
Praver v Remsen Assocs., 150 AD2d 540.)
V1. Giancontieri’s bad faith has never been
disputed. (Austin v Trybus, 136 AD2d 940;
McKenna v Case, 123 AD2d 517; Norgate
Homes v Central State Bank, 82 AD2d 849;
Rowe v Great Atl. & Pac. Tea Co., 46 NY2d
62.)

OPINION OF THE COURT
Kaye, J.

(") In this action for specific performance of
a contract to sell real property, the issue is
whether an  unambiguous  reciprocal
cancellation provision should be read in
light of extrinsic evidence, as a contingency
clause for the sole benefit of plaintiff
purchaser, subject to its unilateral waiver.
Applying *160 the principle that clear,
complete writings should generally be
enforced according to their terms, we reject
plaintiff’s reading of the contract and
dismiss its complaint.

Defendants, owners of a two-acre parcel in
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Suffolk County, on October 16, 1986
contracted for the sale of the property to
plaintiff, a real estate investor and
developer. The purchase price was fixed at
$750,000--$25,000 payable on contract
execution, $225,000 to be paid in cash on
closing (to take place “on or about
December 1, 1986”), and the $500,000
balance secured by a purchase-money
mortgage payable two years later.

The parties signed a printed form Contract
of Sale, supplemented by several of their
own paragraphs. Two provisions of the
contract have particular relevance to the
present dispute--a reciprocal cancellation
provision (para 31) and a merger clause
(para 19). Paragraph 31, one of the
provisions the parties added to the contract
form, reads: “The parties acknowledge that
Sellers have been served with process
instituting an action concerned with the real
property which is the subject of this
agreement. In the event the closing of title is
delayed by reason of such litigation it is
agreed that closing of title will in a like
manner be adjourned until after the
conclusion of such litigation provided, in the
event such litigation is not concluded, by or
before 6-1-87 either party shall have the
right to cancel this contract whereupon the
down payment shall be returned and there
shall be no further rights hereunder.”
(Emphasis supplied.) Paragraph 19 is the
form merger provision, reading: “All prior
understandings and agreements between
seller and purchaser are merged in this
contract [and it] completely expresses their
full agreement. It has been entered into after
full investigation, neither party relying upon
any statements made by anyone else that are
not set forth in this contract.”

The Contract of Sale, in other paragraphs the
parties added to the printed form, provided
that the purchaser alone had the
unconditional right to cancel the contract
within 10 days of signing (para 32), and that
the purchaser alone had the option to cancel
if, at closing, the seller was unable to deliver
building permits for 50 senior citizen
housing units (para 29).

The contract in fact did not close on
December 1, 1986, as  originally
contemplated. As June 1, 1987 neared, with
the litigation still unresolved, plaintiff on
May 13 wrote defendants that it was
prepared to close and would appear for *161
closing on May 28; plaintiff also instituted
the present action for specific performance.
On June 2, 1987, defendants canceled the
contract and returned the down payment,
which  plaintiff  refused. = Defendants
thereafter sought summary judgment
dismissing the specific performance action,
on the ground that the contract gave them
the absolute right to cancel.

Plaintiff’s claim to specific performance
rests upon its recitation of how paragraph 31
originated. Those facts are set forth in the
affidavit of plaintiff’s  vice-president,
submitted in opposition to defendants’
summary judgment motion.

As plaintiff explains, during contract
negotiations it learned that, as a result of
unrelated litigation against defendants, a lis
pendens had been filed against the property.
Although assured by defendants that the suit
was meritless, plaintiff anticipated difficulty
obtaining a construction loan (including title
insurance for the loan) needed to implement
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its plans to build senior citizen housing
units. According to the affidavit, it was
therefore agreed that paragraph 31 would be
added for plaintiff’s sole benefit, as contract
vendee. As it developed, plaintiff’s fears
proved groundless--the lis pendens did not
impede its ability to secure construction
financing. However, around March 1987,
plaintiff claims it learned from the broker on
the transaction that one of the defendants
had told him they were doing nothing to
defend the litigation, awaiting June 2, 1987
to cancel the contract and suggesting the
broker might get a higher price.

Defendants made no response to these
factual assertions. Rather, its summary
judgment motion rested entirely on the
language of the Contract of Sale, which it
argued was, under the law, determinative of
its right to cancel.

The trial court granted defendants’ motion
and dismissed the complaint, holding that
the agreement unambiguously conferred the
right to cancel on defendants as well as
plaintiff. The Appellate Division, however,
reversed and, after searching the record and
adopting the facts alleged by plaintiff in its
affidavit, granted summary judgment to
plaintiff directing specific performance of
the contract. We now reverse and dismiss
the complaint.

Critical to the success of plaintiff’s position
is consideration of the extrinsic evidence
that paragraph 31 was added to the contract
solely for its benefit. The Appellate Division
made clear that this evidence was at the
heart of its decision: “review of the record
reveals that under the circumstances of *162
this case the language of clause 31 was

intended to protect the plaintiff from having
to purchase the property burdened by a
notice of pendency filed as a result of the
underlying action which could prevent the
plaintiff from obtaining clear title and would
impair its ability to obtain subsequent
construction financing.” (152 AD2d 333,
336.) In that a party for whose sole benefit a
condition is included in a contract may
waive the condition prior to expiration of the
time period set forth in the contract and
accept the subject property “as is” (see, e.g.,
Satterly v Plaisted, 52 AD2d 1074, affd 42
NY2d 933; Catholic Foreign Mission Socy.
v Qussani, 215 NY 1, 8; Born v
Schrenkeisen, 110 NY 55, 59), plaintiff’s
undisputed factual assertions--if
material--would defeat defendants’
summary judgment motion.

We conclude, however, that the extrinsic
evidence tendered by plaintiff is not
material. In its reliance on extrinsic evidence
to bring itself within the “party benefited”
cases, plaintiff ignores a vital first step in the
analysis: before looking to evidence of what
was in the parties’ minds, a court must give
due weight to what was in their contract.

A familiar and eminently sensible
proposition of law is that, when parties set
down their agreement in a clear, complete
document, their writing should as a rule be
enforced according to its terms. Evidence
outside the four corners of the document as
to what was really intended but unstated or
misstated is generally inadmissible to add to
or vary the writing (see, e.g., Mercury Bay
Boating Club v San Diego Yacht Club, 76
NY2d 256, 269-270; Judnick Realty Corp. v
32 W. 32nd St. Corp., 61 NY2d 819, 822;
Long Is. R. R. Co. v Northville Indus. Corp.,
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41 NY2d 455; Oxford Commercial Corp. v
Landau, 12 NY2d 362, 365). That rule
imparts “stability to commercial transactions
by safeguarding against fraudulent claims,
perjury, death of witnesses ... infirmity of
memory ... [and] the fear that the jury will
improperly evaluate the extrinsic evidence.”
(Fisch, New York Evidence § 42, at 22 [2d
ed].) Such considerations are all the more
compelling in the context of real property
transactions, where commercial certainty is
a paramount concern.

Whether or not a writing is ambiguous is a
question of law to be resolved by the courts
(Van Wagner Adv. Corp. v S & M Enters.,
67 NY2d 186, 191). In the present case, the
contract, read as a whole to determine its
purpose and intent (see, e.g., Rentways, Inc.
v O ’Neill Milk & Cream Co., 308 NY 342,
347), *163 plainly manifests the intention
that defendants, as well as plaintiff, should
have the right to cancel after June 1, 1987 if
the litigation had not concluded by that date;
and it further plainly manifests the intention
that all prior understandings be merged into
the contract, which expresses the parties’
full agreement (see, 3 Corbin, Contracts §
578, at 402-403). Moreover, the face of the
contract reveals a “logical reason” (152
AD2d, at 341) for the explicit provision that
the cancellation right contained in paragraph
31 should run to the seller as well as the
purchaser. A seller taking back a
purchase-money mortgage for two thirds of
the purchase price might well wish to
reserve its option to sell the property for
cash on an “as is” basis if third-party
litigation affecting the property remained
unresolved past a certain date.

Thus, we conclude there is no ambiguity as

to the cancellation clause in issue, read in
the context of the entire agreement, and that
it confers a reciprocal right on both parties
to the contract.

The question next raised is whether extrinsic
evidence should be considered in order to
create an ambiguity in the agreement. That
question must be answered in the negative.
It is well settled that “extrinsic and parol
evidence is not admissible to create an
ambiguity in a written agreement which is
complete and clear and unambiguous upon
its face.” (Intercontinental Planning v
Daystrom, Inc., 24 NY2d 372, 379; see also,
Chimart Assocs. v Paul, 66 NY2d 570, 573.)

Plaintiff’s rejoinder--that defendants indeed
had the specified absolute right to cancel the
contract, but it was subject to plaintiff’s
absolute prior right of waiver--suffers from a
logical inconsistency that is evident in a
mere statement of the argument. But there is
an even greater problem. Here, sophisticated
businessmen reduced their negotiations to a
clear, complete writing. In the paragraphs
immediately surrounding paragraph 31, they
expressly bestowed certain options on the
purchaser alone, but in paragraph 31 they
chose otherwise, explicitly allowing both
buyer and seller to cancel in the event the
litigation was unresolved by June 1, 1987.
By ignoring the plain language of the
contract, plaintiff effectively rewrites the
bargain that was struck. An analysis that
begins with consideration of extrinsic
evidence of what the parties meant, instead
of looking first to what they said and
reaching extrinsic evidence only when
required to do so because of some identified
ambiguity, unnecessarily denigrates the
contract and unsettles the law. *164
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W.W.W. Assoc. v Giancontieri, 77 N.Y.2d 157 (1990)
566 N.E.2d 639, 565 N.Y.S.2d 440

(») Finally, plaintiffs conclusory assertion
of bad faith is supported only by its
vice-president’s statement that one of the
defendants told the broker on the
transaction, who then told him, that
defendants were doing nothing to defend the
action, waiting for June 2 to cancel, and
suggesting that the broker might resell the
property at a higher price. Where the
moving party “has demonstrated its
entitlement to summary judgment, the party
opposing the motion must demonstrate by
admissible evidence the existence of a
factual issue requiring a trial of the action or
tender an acceptable excuse for his failure so
to do.” (Zuckerman v City of New York, 49
NY2d 557, 560.) Even viewing the burden
of a summary judgment opponent more
generously than that of the summary
judgment proponent, plaintiff fails to raise a
triable issue of fact (see, Friends of Animals

v Associated Fur Mfrs.,, 46 NY2d 1065,
1068).

Accordingly, the Appellate Division order
should be reversed, with costs, defendants’
motion for summary judgment granted, and
the complaint dismissed.

Chief Judge Wachtler and Judges Simons,
Alexander, Titone, Hancock, Jr., and
Bellacosa concur.

Order reversed, etc. *165
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McKinney's CPLR Rule 2221

Rule 2221. Motion affecting prior order

Currentness

(a) A motion for leave to renew or to reargue a prior motion, for leave to appeal from, or
to stay, vacate or modify, an order shall be made, on notice, to the judge who signed
the order, unless he or she is for any reason unable to hear it, except that:

1. if the order was made upon a default such motion may be made, on notice, to any
judge of the court; and

2. if the order was made without notice such motion may be made, without notice, to the
judge who signed it, or, on notice, to any other judge of the court.

(b) Rules of the chief administrator of the courts. The chief administrator may by rule
exclude motions within a department, district or county from the operation of subdivision
(a) of this rule.

(c) A motion made to other than a proper judge under this rule shall be transferred to
the proper judge.

(d) A motion for leave to reargue:

1. shall be identified specifically as such;

2. shall be based upon matters of fact or law allegedly overlooked or misapprehended
by the court in determining the prior motion, but shall not include any matters of fact not
offered on the prior motion; and

3. shall be made within thirty days after service of a copy of the order determining the
prior motion and written notice of its entry. This rule shall not apply to motions to
reargue a decision made by the appellate division or the court of appeals.

(e) A motion for leave to renew:

1. shall be identified specifically as such;

2. shall be based upon new facts not offered on the prior motion that would change the
prior determination or shall demonstrate that there has been a change in the law that
would change the prior determination; and

3. shall contain reasonable justification for the failure to present such facts on the prior
motion.

(f) A combined motion for leave to reargue and leave to renew shall identify separately
and support separately each item of relief sought. The court, in determining a combined
motion for leave to reargue and leave to renew, shall decide each part of the motion as
if it were separately made. If a motion for leave to reargue or leave to renew is granted,
the court may adhere to the determination on the original motion or may alter that
determination.

Credits
(L.1962, c. 308. Amended L.1986, c. 355, § 5; L.1999, c. 281, § 1, eff. July 20, 1999.)

Editors' Notes

CPLR 2221



Rule 3211. Motion to dismiss

Currentness

(a) Motion to dismiss cause of action. A party may move for judgment dismissing one or
more causes of action asserted against him on the ground that:

1. a defense is founded upon documentary evidence; or

2. the court has not jurisdiction of the subject matter of the cause of action; or

3. the party asserting the cause of action has not legal capacity to sue; or

4. there is another action pending between the same parties for the same cause of
action in a court of any state or the United States; the court need not dismiss upon this
ground but may make such order as justice requires; or

5. the cause of action may not be maintained because of arbitration and award,
collateral estoppel, discharge in bankruptcy, infancy or other disability of the moving
party, payment, release, res judicata, statute of limitations, or statute of frauds; or

6. with respect to a counterclaim, it may not properly be interposed in the action; or

7. the pleading fails to state a cause of action; or

8. the court has not jurisdiction of the person of the defendant; or

9. the court has not jurisdiction in an action where service was made under section 314
or 315; or

10. the court should not proceed in the absence of a person who should be a party.

11. the party is immune from liability pursuant to section seven hundred twenty-a of the
not-for-profit corporation law. Presumptive evidence of the status of the corporation,
association, organization or trust under section 501(c)(3) of the internal revenue code
may consist of production of a letter from the United States internal revenue service
reciting such determination on a preliminary or final basis or production of an official
publication of the internal revenue service listing the corporation, association,
organization or trust as an organization described in such section, and presumptive
evidence of uncompensated status of the defendant may consist of an affidavit of the
chief financial officer of the corporation, association, organization or trust. On a motion
by a defendant based upon this paragraph the court shall determine whether such
defendant is entitled to the benefit of section seven hundred twenty-a of the not-for-
profit corporation law or subdivision six of section 20.09 of the arts and cultural affairs
law and, if it so finds, whether there is a reasonable probability that the specific conduct
of such defendant alleged constitutes gross negligence or was intended to cause the
resulting harm. If the court finds that the defendant is entitled to the benefits of that
section and does not find reasonable probability of gross negligence or intentional harm,
it shall dismiss the cause of action as to such defendant.

CPLR 3211



Effective: June 8, 2024

McKinney's Partnership Law § 121-1500

§ 121-1500. Registered limited liability partnership

Currentness

(a)(I) Notwithstanding the education law or any other provision of law, (i) a partnership
without limited partners each of whose partners is a professional authorized by law to
render a professional service within this state and who is or has been engaged in the
practice of such profession in such partnership or a predecessor entity, or will engage in
the practice of such profession in the registered limited liability partnership within thirty
days of the date of the effectiveness of the registration provided for in this subdivision or
a partnership without limited partners each of whose partners is a professional, at least
one of whom is authorized by law to render a professional service within this state and
who is or has been engaged in the practice of such profession in such partnership or a
predecessor entity, or will engage in the practice of such profession in the registered
limited liability partnership within thirty days of the date of the effectiveness of the
registration provided for in this subdivision, (ii) a partnership without limited partners
authorized by, or holding a license, certificate, registration or permit issued by the
licensing authority pursuant to the education law to render a professional service within
this state, which renders or intends to render professional services within this state, or
(iii) a related limited liability partnership may register as a registered limited liability
partnership by filing with the department of state a registration which shall set forth:

(1) the name of the registered limited liability partnership;

(2) the address of the principal office of the partnership without limited partners;

(3) the profession or professions to be practiced by such partnership without limited
partners and a statement that it is eligible to register as a registered limited liability
partnership pursuant to subdivision (a) of this section;

(4) a designation of the secretary of state as agent of the partnership without limited
partners upon whom process against it may be served and the post office address
within or without this state to which the secretary of state shall mail a copy of any
process against it or served upon it. The partnership without limited partners may
include an email address to which the secretary of state shall email a notice of the fact
that process against it has been electronically served upon him or her;

(5) if the partnership without limited partners is to have a registered agent, its name and
address in this state and a statement that the registered agent is to be the agent of the
partnership without limited partners upon whom process against it may be served;

(6) that the partnership without limited partners is filing a registration for status as a
registered limited liability partnership;

(7) if the registration of the partnership without limited partners is to be effective on a
date later than the time of filing, the date, not to exceed sixty days from the date of such
filing, of such proposed effectiveness;

(8) if all or specified partners of the registered limited liability partnership are to be liable
in their capacity as partners for all or specified debts, obligations or liabilities of the
registered limited liability partnership as authorized pursuant to subdivision (d) of
section twenty-six of this chapter, a statement that all or specified partners are so liable
for such debts, obligations or liabilities in their capacity as partners of the registered



limited liability partnership as authorized pursuant to subdivision (d) of section twenty-
six of this chapter; and

(9) any other matters the partnership without limited partners determines to include in
the registration.

(1) (A) Within one hundred twenty days after the effective date of the registration, a
copy of the same or a notice containing the substance thereof shall be published once
in each week for six successive weeks, in two newspapers of the county in which the
principal office of the registered limited liability partnership is located in this state, one
newspaper printed weekly and one newspaper to be printed daily, to be designated by
the county clerk. When such county is located within a city with a population of one
million or more, such designation shall be as though the copy or notice were a notice or
advertisement of judicial proceedings. Proof of the publication required by this
subparagraph, consisting of the certificate of publication of the registered limited liability
partnership with the affidavits of publication annexed thereto, must be filed, with a fee of
fifty dollars, with the department of state. Notwithstanding any other provision of law, if
the office of the registered limited liability partnership is located in a county wherein a
weekly or daily newspaper of the county, or both, has not been so designated by the
county clerk, then the publication herein required shall be made in a weekly or daily
newspaper of any county, or both, as the case may be, which is contiguous to, such
county, provided that any such newspaper meets all the other requirements of this
subparagraph. A copy or notice published in a newspaper other than the newspaper or
newspapers designated by the county clerk shall not be deemed to be one of the
publications required by this paragraph. The notice shall include: (1) the name of the
registered limited liability partnership; (2) the date of filing of the registration with the
department of state; (3) the county within this state, in which the principal office of the
registered limited liability partnership is located; (3-a) the street address of the principal
business location, if any; (4) a statement that the secretary of state has been
designated as agent of the registered limited liability partnership upon whom process
against it may be served and the post office address within or without this state to which
the secretary of state shall mail a copy of any process against it served upon him or her;
(5) if the registered limited liability partnership is to have a registered agent, his or her
name and address within this state and a statement that the registered agent is to be
the agent of the registered limited liability partnership upon whom process against it
may be served; (6) if the registered limited liability partnership is to have a specific date
of dissolution in addition to the events of dissolution set forth in section sixty-two of this
chapter, the latest date upon which the registered limited liability partnership is to
dissolve; and (7) the character or purpose of the business of such registered limited
liability partnership. Where, at any time after completion of the first of the six weekly
publications required by this subparagraph and prior to the completion of the sixth such
weekly publication, there is a change in any of the information contained in the copy or
notice as published, the registered limited liability partnership may complete the
remaining publications of the original copy or notice, and the registered limited liability
partnership shall not be required to publish any further or amended copy or notice.
Where, at any time after completion of the six weekly publications required by this
subparagraph, there is a change to any of the information contained in the copy or
notice as published, no further or amended publication or republication shall be required



to be made. If within one hundred twenty days after its formation, proof of such
publication, consisting of the certificate of publication of the registered limited liability
partnership with the affidavits of publication of the newspapers annexed thereto has not
been filed with the department of state, the authority of such registered limited liability
partnership to carry on, conduct or transact any business in this state shall be
suspended, effective as of the expiration of such one hundred twenty day period. The
failure of a registered limited liability partnership to cause such copy or notice to be
published and such certificate of publication and affidavits of publication to be filed with
the department of state within such one hundred twenty day period or the suspension of
such registered limited liability partnership's authority to carry on, conduct or transact
business in this state pursuant to this subparagraph shall not limit or impair the validity
of any contract or act of such registered limited liability partnership, or any right or
remedy of any other party under or by virtue of any contract, act or omission of such
registered limited liability partnership, or the right of any other party to maintain any
action or special proceeding on any such contract, act or omission, or right of such
registered limited liability partnership to defend any action or special proceeding in this
state, or result in any partner or agent of such registered limited liability partnership
becoming liable for the contractual obligations or other liabilities of the registered limited
liability partnership. If, at any time following the suspension of a registered limited
liability partnership's authority to carry on, conduct or transact business in this state
pursuant to this subparagraph, such registered limited liability partnership shall cause
proof of publication in substantial compliance with the provisions (other than the one
hundred twenty day period) of this subparagraph, consisting of the certificate of
publication of the registered limited liability partnership with the affidavits of publication
of the newspapers annexed thereto, to be filed with the department of state, such
suspension of such registered limited liability partnership's authority to carry on, conduct
or transact business shall be annulled.

(B)(1) A registered limited liability partnership which was formed prior to the effective
date of this subparagraph and which complied with the publication and filing
requirements of this paragraph as in effect prior to such effective date shall not be
required to make any publication or republication or any filing under subparagraph (A) of
this paragraph, and shall not be subject to suspension pursuant to this paragraph.

(2) Within twelve months after the effective date of this subparagraph, a registered
limited liability partnership which was formed prior to such effective date and which did
not comply with the publication and filing requirements of this paragraph as in effect
prior to such effective date shall publish a copy of its registration or a notice containing
the substance thereof in the manner required (other than the one hundred twenty day
period) by this paragraph as in effect prior to such effective date and file proof of such
publication, consisting of the certificate of publication of the registered limited liability
partnership with the affidavits of publication of the newspapers annexed thereto, with
the department of state.

(3) If a registered limited liability partnership that is subject to the provisions of clause
two of this subparagraph fails to file the required proof of publication with the
department of state within twelve months after the effective date of this subparagraph,
its authority to carry on, conduct or transact any business in this state shall be
suspended, effective as of the expiration of such twelve month period.



(4) The failure of a registered limited liability partnership that is subject to the provisions
of clause two of this subparagraph to fully comply with the provisions of said clause two
or the suspension of such registered limited liability partnership's authority to carry on,
conduct or transact any business in this state pursuant to clause three of this
subparagraph shall not impair or limit the validity of any contract or act of such
registered limited liability partnership, or any right or remedy of any other party under or
by virtue of any contract, act or omission of such registered limited liability partnership,
or the right of any other party to maintain any action or special proceeding on any such
contract, act or omission, or right of such registered limited liability partnership to defend
any action or special proceeding in this state, or result in any partner or agent of such
registered limited liability partnership becoming liable for the contractual obligations or
other liabilities of the registered limited liability partnership.

(5) If, at any time following the suspension of a registered limited liability partnership's
authority to carry on, conduct or transact business in this state, pursuant to clause three
of this subparagraph, such registered limited liability partnership shall cause proof of
publication in substantial compliance with the provisions (other than the one hundred
twenty day period) of subparagraph (A) of this paragraph, consisting of the certificate of
publication of the registered limited liability partnership with the affidavits of publication
of the newspapers annexed thereto, to be filed with the department of state, such
suspension of such registered limited liability partnership's authority to carry on, conduct
or transact business shall be annulled.

(6) For the purposes of this subparagraph, a registered limited liability partnership which
was formed prior to the effective date of this subparagraph shall be deemed to have
complied with the publication and filing requirements of this paragraph as in effect prior
to such effective date if (A) the registered limited liability partnership was formed on or
after January first, nineteen hundred ninety-nine and prior to such effective date and the
registered limited liability partnership filed at least one affidavit of the printer or publisher
of a newspaper with the department of state at any time prior to such effective date, or
(B) the registered limited liability partnership was formed prior to January first, nineteen
hundred ninety-nine, without regard to whether the registered limited liability partnership
did or did not file any affidavit of the printer or publisher of a newspaper with the
secretary of state.

(C) The information in a notice published pursuant to this paragraph shall be presumed
to be in compliance with and satisfaction of the requirements of this paragraph.

Partnership Law § 121-1500



McKinney's Partnership Law § 27

§ 27. Partner by estoppel

Currentness

1. When a person, by words spoken or written or by conduct, represents himself, or
consents to another representing him to any one, as a partner in an existing partnership
or with one or more persons not actual partners, he is liable to any such person to
whom such representation has been made, who has, on the faith of such
representation, given credit to the actual or apparent partnership, and if he has made
such representation or consented to its being made in a public manner he is liable to
such person, whether the representation has or has not been made or communicated to
such person so giving credit by or with the knowledge of the apparent partner making
the representation or consenting to its being made.

(a) When a partnership liability results, he is liable as though he were an actual member
of the partnership.

(b) When no partnership liability results, he is liable jointly with the other persons, if any,
so consenting to the contract or representation as to incur liability, otherwise separately.
2. When a person has been thus represented to be a partner in an existing partnership,
or with one or more persons not actual partners, he is an agent of the persons
consenting to such representation to bind them to the same extent and in the same
manner as though he were a partner in fact, with respect to persons who rely upon the
representation. Where all the members of the existing partnership consent to the
representation, a partnership act or obligation results; but in all other cases it is the joint
act or obligation of the person acting and the persons consenting to the representation.

Credits
(L.1919, c. 408.)

Partnership Law § 27
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