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PRELIMINARY STATEMENT

The primary focus of a Motion to Dismiss is the sufficiency of the underlying claims as
pled. Plaintiffs cannot reframe the pleading to include unpled facts that are not asserted in the
Complaint — an endeavor undertaken by the Plaintiffs. The Court should look at the allegations as
pled in the Complaint to determine whether they assert any cognizable claim for relief. Defendants
posit that the Plaintiffs’ claims are deficient and should be dismissed over Plaintiffs” Opposition
that relies on nearly 135 irrelevant exhibits.

In sum and substance, Plaintiffs attempt several improper goals. First, to overcome the
fact that neither Simon nor Dimitry have standing to assert claims as members of At Home
Solutions, they submit Affidavits, exhibits and self-serving testimony that do not alter the fact that
by virtue of the Articles of Incorporation, Operating Agreement and IRS Form K-1’s of the
Company Olga is the indisputable sole member of the LLC. Therefore, Dimitry fails to overcome
his burden to establish standing to sue derivatively on behalf of At Home Solutions.

Next, rather than confront the arguments in Defendants’ motion — that Simon and Dimitry,
individually, have improperly asserted derivative claims against Olga and Aaron — they engage in
a pseudo-proof hearing to establish liability at the Motion to Dismiss stage. That is not the purpose
of this Motion, rather it is to clarify that the allegations in the Complaint assert derivative claims
only, which cannot be brought individually by Simon or Dimitry.

Lastly, as to the fraud claims, Plaintiffs have completely pivoted their arguments — which
are found nowhere in the Complaint — now claiming that Olga (the 100% member of At Home
Solutions) fabricated its operating agreement. Even though even these allegations are insufficient
to support a cause of action for fraud, the Complaint is bereft of such allegations.

In short, the Opposition fails to raise any dispute that each one of Plaintiffs’ claims — as

currently pled — fail to state a claim and should be dismissed as a matter of law.

1
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REPLY TO STATEMENT OF FACTS

This is a simple motion with a simple presentation of relevant facts, in response to which
Plaintiffs have submitted nearly one hundred thirty-five largely irrelevant and inconsequential
exhibits. Defendants refrain from addressing every exhibit submitted in opposition and rather focus
on the glaring deficiencies, omissions and admissions in the opposition that warrant dismissal of these
claims. However, some of the exhibits are egregious misrepresentations that are not supported by the
documents submitted by the Plaintiff.!> Moreover, the Exhibits are not attached to an Affidavit or
Affirmation and therefore lack foundation.

First, there is no substantive proof that contradicts Olga’s affirmation that she is the 100%
owner of At Home Solutions. Olga submitted the Articles of Organization, a signed Operating
Agreement and IRS K-1 Forms in each of the last several years that At Home Solutions has been in
operation. See Affirmation of Olga Aronshtein (“Olga Aff.”), Exs. A-E. Dimitry even admits that he
registered the business in Olga’s name “for liability purposes.” See Affidavit of Dimitry Aronshtein,
4 5. Whether Dimitry was “perceived” by others to be the owner is irrelevant. See e.g. Affidavits of
Anna Dykshten (Doc No. 172), Arelene Primiano-Norris (Doc No. 173); Iren Liberman RN (Doc No.
174); Svetlana Goykhberg (Doc. No. 175). Similarly, whether employees observed Olga and Aaron
operate the business does not disprove the fact that Olga is the sole member of At Home Solutions.
See e.g. Affidavits of Aracelis Diaz (Doc No. 169); Francia Gomez (Doc No. 170); Elizabeth Harper

(Doc No. 171); Svetlana Baskevich (Doc No. 176). These statements, even under oath, are

! As a limited example, Plaintiffs submit Ex. 130 (Doc No. 163) and allege that a UCC Lien was filed against At
Home Solutions. In fact, this is simply a notice of a UCC lien by WJY USA INC. to ALPINE ADVANCE 5 LLC
and a demand for payment of accounts payable to the lienholder. This has nothing to do with a lien filed against At
Home Solutions.

2 Similarly, Plaintiffs submit Ex. 35 (Doc No. 125) which purports to show Aaron used company funds to finance a
trip to Portugal. It is just an e-mail in which a business associate wishes Aaron a good trip.

2
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inconsequential to the question here: whether Dimitry has standing to assert derivative claims on
behalf of At Home Solutions.

Next, Plaintiffs argue that the Operating Agreement is a fabrication because it predates At
Home Solutions’ licensure by a few months — even though it post-dates Olga’s formation of At Home
Solutions by two years. The fact that Dimitry would accuse Olga of such gross misconduct is ironic,
where Dimitry was convicted of fraud and sentenced to 20 years in prison.  See

https://www.justice.gov/usao-sdny/pr/three-leaders-citytime-fraud-scheme-each-sentenced-

manhattan-federal-court-20-years. ~ Unsurprisingly, the conviction and sentencing aligns with

Simon’s purported assent to management of At Home Solutions in 2014 and Dimitry’s return 10 years
later. It is conspicuous that these facts are not even mentioned when discussing Dimitry’s departure
and return to At Home Solutions.

Moreover, Plaintiffs ignore that for Dimitry to obtain ownership in either AHS Entity, he must
be approved by the New York Department of Health, Public Health and Health Planning Council.
(See Public Health Chapter 45, Article 36, §3611-A [“Any change in the person who, or any transfer,
assignment, or other disposition of an interest or voting rights of ten percent or more, or any transfer,
assignment or other disposition which results in the ownership or control of an interest or voting rights
of ten percent or more, in a limited liability company or a partnership which is the operator of a
licensed home care services agency or a certified home health agency shall be approved by the public
health and health planning council...”]. No change in ownership, transfer or assignment “shall be
effective unless at least one hundred twenty days prior to the intended effective date thereof, the
partner or member completes and files with the [council] notice on forms to be developed by the
[council], which shall disclose such information as may reasonably be necessary for the public health

and health planning council to determine whether it should bar the transaction.” (Id at § 3611-A(2)(c)).
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Plaintiffs produced no such documentation reflecting a change in ownership and Dimitry’s prior
conviction for fraud makes it highly unlikely that he would be approved.

Plaintiffs further attempt to establish that Simon owns 20% of At Home Solutions and 100%
of AHS Elder Care — again this is unsubstantiated by the IRS records submitted by Olga. (Olga Aft.,
Exs. A-E). The only document upon which Plaintiffs rely is an e-mail reflecting a planned but never
consummated gift to Simon in At Home Solutions. These “proofs” are insufficient to establish
standing as a member in At Home Solutions — and Simon does not assert any derivative claims on
behalf of At Home Solutions. Similarly, Simon’s 50% interest in AHS Elder Care is inconsequential
to the present motion. AHS Elder Care is not a party to this case; no derivative claims were brought
and Simon has only pled claims in his individual capacity.

That is the fundamental basis for our motion to dismiss, and the myriad exhibits submitted in
opposition do nothing to alter the claims as they are pled.

LEGAL ARGUMENT

I. ALTHOUGH VENUE IS IMPROPER THIS IS NOT YET A MOTION TO
TRANSFER VENUE.

Plaintiffs devote roughly five and a half pages of their opposition arguing New York County
as the appropriate venue. Although raised during oral argument at the Order to Show Cause (Mot.
Seq. #1), this motion does not seek to transfer venue. Defendants reserve the right to file such a
motion in accordance with the CPLR, the propriety of venue is not addressed in this reply, since it is
not the subject of Defendants’ motion. Nevertheless, Plaintiffs’ colloquy does not establish New

York County as an appropriate venue for this action.
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II. DIMITRY IS NOT A MEMBER OF AT HOME SOLUTIONS AND THUS LACKS
STANDING TO ASSERT DERIVATIVE CLAIMS AGAINST ITS MEMBERS,
OFFICERS AND/OR DIRECTORS.

In their Opposition at Point I (see Opp. Br. at p. 19), Plaintiffs concede that members of an
LLC may sue derivatively on behalf of a limited liability company — this maxim is not in dispute.
They cite three cases: Biscoff v. Boar’s Head Provisions (436 F.Supp.2d 626 [SDNY 2006]); Weber
v. King (110 F.Supp.2d 124 [EDNY 2000]); and Pennachio ex rel. Old World Brewing Co., Inc. v.
Powers (2007 WL 446355, 2007 US Distr. LEXIS 8051 [EDNY 2007]). In each case, the district
courts answer affirmatively that members of the LLC may bring derivative claims on behalf of an
LLC. Plaintiffs do not cite a single case — because they cannot — in which a non-member spouse
asserts a derivative action on behalf of a company in which he holds no membership interest. Under
New York law, a plaintiff must own stock or a beneficial interest in the corporation at the time the
alleged harm occurred and when the action is commenced. (Borrelli v. Thomas, 216 A.D.3d 1433,
[4th Dept. 2023]).

It is beyond dispute that neither Dimitry nor Simon are members of At Home Solutions. (See
Olga Aff,, Ex. A-E). Initially, Dimitry claimed that he has a legal interest in At Home Solutions based
solely on the New York Domestic Relations Law § 236B (Compl., § 3). For the first time in
Opposition, they now claim that Dimitry is the actual owner of At Home Solutions because he started
the company and merely registered the business in his wife’s name for “liability purposes” — an
explanation that strains credulity. (see Opp. Br. at pp. 5, 7-8). Nevertheless, the facts remain
indisputable — Olga Aronshtein is the sole beneficial owner of At Home Solutions as reflected in the
Company’s IRS Form K-1s. Even documents submitted by Dimitry reflect Olga’s 100% ownership
of At Home Solutions. See e.g. Ex. 14 (Doc No. 112). Furthermore, that At Home Solutions might

be considered marital property in an as to be determined divorce proceeding does not establish that
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Dimitry presently has a beneficial interest in At Home Solutions — his interest is contingent at best.>
Plaintiffs have submitted no precedent to support this fanciful conclusion.
Therefore, Plaintiftf Dimitry lacks standing to bring this action on behalf of At Home

Solutions, a company in which he owns no interest.

ITIIL.PLAINTIFFS FAIL TO ADDRESS DEFENDANTS’ ARGUMENT THAT THESE
CLAIMS ARE PURELY DERIVATIVE AND CANNOT BE ASSERTED
INDIVIDUALLY BY SIMON OR DIMITRY.

In Point II of the Motion to Dismiss, Defendants’ argue that Dimitry and Simon, to the
extent that they are asserting claims individually, should be dismissed. Dimitry asserts claims both
individually and derivatively on behalf of At Home Solutions, whereas Simon asserts claims in his
individual capacity only. (See generally, Complaint). Plaintiffs do not respond to this argument
and instead set forth the underlying basis for the claims asserted, each of which are in fact
derivative in nature.

For example, in Point III of Plaintiffs’ Opp. Brief they argue that they have asserted claims
for breach of fiduciary duty as to At Home Solutions, alleging harm that occurred to the company
rather than Dimitry or Simon, individually. (See Opp. Br. at pp. 21-23). In Point IV they concede
“Olga and Aaron have enriched themselves at the expense of the businesses of AHS,” a purely
derivative claim. (/d. at p. 24, emphasis added). Point V argues that funds were taken “from
AHS”, and in Point VI they allege that Olga stole money from At Home Solutions’ accounts. (/d.
at pp. 24-25). These are not direct claims.

Plaintiffs offer no explanation as to why these claims are not purely derivative, whereas it

1s stated in Defendants’ motion brief: “It is black letter law that a stockholder has no individual cause

3 Even so, the change in ownership of At Home Solutions requires the approval by the New York Department of Health,
Public Health and Health Planning Council, which will likely deny due to his prior fraud conviction.

6
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of action against a person or entity that has injured the corporation.” (Serino v Lipper, 123 A.D.3d 34,
39-40 [1st Dept 2014], [internal citations and quotations omitted].)

In each claim, Plaintiffs’ harm arises from reduction in their purported “proportionate
share[s]” of AHS and Elder care which makes this action inherently derivative. (Yudell, 99 A.D.3d
at 115 [“Only if and when the joint venture receives this compensation would plaintiffs then be
entitled to receive their proportionate share. Thus, plaintiffs’ claims are derivative.”]). Clearly,
Plaintiffs have conflated their derivative and individual rights which warrants dismissal of their
individual claims. (/d. [citing Abrams v Donati, 66 N.Y.2d 951, 953 [Ct. of App. 1985]). For these
reasons, Plaintiffs’ individual claims should be dismissed. (See Glenn v. Hoteltron Systems, 74
N.Y.2d 386, 392 [1989]; 3P-733, LLC v. Tawan Davis, 187 A.D.3d 626, 628-29 [1st Dept. 2020]
[Dismissing as derivative conversion claims pled on behalf of individual plaintiffs where corporate
officer was alleged to have misappropriated corporate funds.]; Evangelista v. Slatt, 20 A.D.3d 349,
350 [1st Dept. 2005] [Dismissing as derivative individual claims of breach of fiduciary duty based
on corporate misappropriation of funds, noting that the individual plaintiff “had no right to such a
recovery.”’]; Wolf v. Rand, 258 A.D.2d 401, 403 [1st Dept. 1999] [Shareholder’s standing to sue
for corporate misappropriation of funds is that of a shareholder entitling her to sue only

derivatively.]).

IV.PLAINTIFFS CANNOT INTRODUCE NEW FACTS NOT ALLEGED IN THE
COMPLAINT TO SUPPORT A NEW THEORY OF FRAUD.

In Point VI of Plaintiffs’ Opp. Brief they argue that the fraud claim — despite being pled with
limited particularity, as they do not even identify the dates, times or actual misrepresentations made
by Defendants to Plaintiffs upon which Plaintiffs relied — should not be dismissed. However, they
also introduce new theories of fraud that similarly cannot survive.

To be clear, Plaintiffs fraud claims alleged:
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41. Upon information and belief, Defendants have misrepresented to
banking institutions and others that the money in the AHS accounts
was the property of Defendants and that therefore the transfers and
withdrawals were permitted.

42. Defendants were well-aware that the monies being transferred or
withdrawn from the AHS accounts were not the property of
Defendants, and that it would leave AHS at a financial disadvantage
in paying the company’s expenses and liabilities. These
misrepresentations by the Defendants were relied upon to complete
the transfers or withdrawals of the monies form the AHS accounts,
with Defendants having the full knowledge that such information was
false and with full intent to deplete the AHS resources.

43. As a direct and proximate result of Defendants’ actions, Plaintiffs
have been and continue to be damaged.

(See Compl., 99 41-43.) Now, Plaintiffs improperly claim further that Olga somehow fabricated an
operating agreement for her own company, but still do little to explain: (i) how Olga used the
operating agreement to intentionally mislead Plaintiffs; or (i1) how Plaintiffs relied on the operating
agreement to their detriment. Despite the impropriety of Plaintiffs pivot to new facts not pled in the

Complaint, these facts remain insufficient to sustain a cause for fraud.

V. THE CAUSE OF ACTION FOR FRAUD IS DUPLICATIVE OF PLAINTIFFS’
FIDUCIARY DUTY CLAIMS.

Despite Plaintiffs’ arguments in Point VI, Plaintiffs’ allegations of fraud are indeed merely
duplicative of the breach of fiduciary duty and conversion claims alleged in the Complaint, and do
not establish an independently cognizable claim for fraud. Where a fraud claim is duplicative of a
breach of fiduciary duty claim, dismissal at the pre-answer motion phase is appropriate. (Interventure
77 Hudson LLC v. Falcon Real Est. Inv. Co., LP, 172 A.D.3d 481, 481-82 [1st Dept. 2019] [“The
court correctly dismissed plaintiffs' fraud claim as duplicative of the breach of fiduciary duty claim”];
see also Pai v. Blue Man Group Publ., LLC, 151 A.D.3d 456, [1st Dept. 2017], [dismissed as

plaintiffs' fraud allegations are subsumed in the allegations of wrongdoing that constitute the alleged
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breach of fiduciary duty]; Frydman & Co. v. Credit Suisse First Bos. Corp.,272 A.D.2d 236, 238 [1st

Dept. 2000]).

Again, reviewing Plaintiffs cause of action for fraud is elucidating (See Compl., 9 41-43).

The cause of action is plainly and clearly duplicative of the breach of fiduciary duty claim and the

conversion claim, as it alleges that Defendants misled M&T Bank for the purpose of diverting funds

maintained at M&T Bank. It is quintessentially the same claim as the breach of fiduciary duty and

conversion claims.

CONCLUSION

For the foregoing reasons, Defendant respectfully requests that this Court grant Defendants’

Motion to Dismiss, and that the Court dismiss Plaintiffs’ Complaint, it its entirety with prejudice.

Dated: July 14, 2025

PEM LAW LLP
Attorneys for Defendants
Olga Aronshtein and Aaron Aronshtein.
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