
SUPREME COURT OF'THE STATE OF NEW YORK
COUN'IY OF RICIIMOND: PARI'IAS I I

X
STEPHANIFI ANDRIS. as Executrix of the Estate
ol' ELIZABE-|H AYVIS. Deceased.

Petitioner.
DECISION AND ORDER
AFTER BENCH TRIAL

-agalnst- lndex No: 15087912019

1376 ITOREST REALTY LLC. and
AS'I'RID SPAl OLA.

Respondcnts.
x

Procedural Histo r1

I)etitioner Stephanie Andris commenced the present dissolution action by the filing ofa
Veliticd l)etition fbr Dissolution on April I5,2019. Petitioner commenced this action as the

Executrix of the estate ofher deceased aunt. Elizabeth Ayvis. Petitioner seeks a decree of
judicial dissolution ol Respondent 1376 Forest Realty LLC, a holding company, pursuant to New

York l-iniited Liability Corporation Law 9702 and the appointment of a Receiver to wind up the

LLC"s aftairs. In sum and substance. Petitioner alleges that it is no longer "reasonably

practicdblc" fbr the Lt-C'to carry on its business in contbrmity with its primary purpose, which is

ro "profitabll own and operate" a parcel ofreal property located at 1376 Forest Avenue in Staten

lsland. Neu York. Petitioner fumher alleges that conlinuation ofthe LLC has become

"financially unf'easible" because the property that it holds is being neglected by its controlling

owner'. I{cspondent Astrid Spatola. Upon dissolution, Petitioner seeks a court ordered sale ofthe
propctt)'and assets held by the LLC and a distribution olthe proceeds between the pa(ies.

Finalll . l)ctitioner seeks an accounling of the LLC's transaclions.

Respondents 1376 Forest Realty LLC. and Astrid Spatola tiled a Veritied Answer to the

Dissolution Petition on ApLil 30.2019. In addition to contesting Petitioner's f'actual allegations,

Respondents' Answqr asserted several atlirmative del'enses including a claim that Petitioner

lilcks stiln(ling. trr rnrln,r'n this action.

Ily' Notice ol'Motion dated Decernber 12,2019 (Seq. No. 002), Respondents moved to

disrniss the l)etition pursuanl to CPLR $$321 l (a)( l ) and (a)(7). By Notice of Cross Motion dated

.lanuarr 24. 2020 (Seq. No. 003) Petitioner opposed Respondents' dismissal motion and cross-

nroved lor an Order grarrting Summarl'Judgment on the dissolution cause ofaction.
Respondent's dismissal motion was granted by Short Form Order dated May 14,2020
(Marrazzo. J). l-herein. the Court dismissed Petitioner's cause ofaction lbr an accounting and
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opined that "the Court is convinoed that the property is being properly maintained." Petitioner's
cross r.r.rotion lbr surnmary judgmenl was adjourned for the parties to engage in settlement
ncgotiations. Shortly atter the May l4'r'Order was issued Petitioner filed a Notice of Appeal, but
that appeal was not perf'ected.

Petitioner's cross-motion tbr surnmary judgment was subsequently denied by Order dated
July 30. 2020 (Marrazzo, J.). Therein, the Court lound that the terms ol a2004 written agreement

belween the orvners olthe LLC precluded a finding of summary judgment in Petilioner's favor
granling the dissolution claim. A Notice of Appeal challenging the July 30th Order was also filed
by Petitioner. and that appeal was perf'ected.

B1, Notice ol Motior.r dated October 2l .2020 (Seq. No. 004), Respondents moved for an

Order grantitig (hem sumn.rary judgment dismissing the dissolution cause of action. Respondents'

motion wirs granted by Order dated December 1.2020 (Marrazzo, J.). Therein, the Court
reilcrated the lindings that it made in its July 30'h and May l4tl'Orders and determined that those

Orders essentially resolved all the material issues of fact in the case. Summary judgment was

arlarded to ltesponder.rts. and the case was dismissed in its entirety. Petitioner filed a Notice of
Appcal challenging the Dismissal Order on December 4. 2020, and perfected thal appeal.

'lhe Appellate Division, Second Department adjudicated the two perfected appeals rn a

pair ot corrrpanion decisions issued on February 22,2023. See Matter of Andris v. 1376 Forest
Realtl', LLC 213 A.D.3d 923 (2d Dept. 2023); Motter of Andris v. 1376 Forest Realty, LLC,,

213 A.D.3d 924 (2d Dept.2023). The Appellate Division held, inrer ulia.that while Petitioner

had thc authoritl,to exercise her deceased aunt's rights in the LLC, that she lailed to meet her

initial burdcn o1'estaLrlishirrg her entitlenrent to sunrmary.judgment on her dissolution claim as a

nlatter ol'la$,. Accoldingly. the Appellate Division alUrmed the denial of summary judgment to
Petitioncr. Flowever. in its companion opinion, the Appellate Division reversed the December lsl

Order u hich granted summary judgnrent to Respondents and reinstated the dissolution cause of
action llnding that Respondents also lailed Io meet their initial burden to establish that it was
"reasonabll, practicable to carrv on thc'business in conlbrmity with the operating agreement."
'l'he Appellate ('ourl turther lbund that there was a queslion of f'act as to whether Respondent

or'r,cd a litlLrciary cluty to Petitioner. as cxecutor, ar.rd whether any such duty was breached.

Accordingly. Petitioner's dissolution cause ofaction was lemanded to this Clourt fbr a trial.
Notabll'. as the appeal of the May l4rl'Order was never pert'ected, and the Appellate Division did
not address Pctitioner's cause ofaction tbr an accounting. that claim remains dismissed.

1-he pre'sent matter was rel'erred to this Part lbr a bench trial on June 23.2025. The trial
was conducted over the coulse ollirur days.l Petitioner called herselfas a witness and called the

lbllowing additional witnesses. I'homas Petracca, an expert in building engineering; Jospeh

I Seplenrbel 17. 2025. September I8. 2025. Scptcmber 19,2025. and Septernber 30. 2025
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Machaalarri. the building's third lloor tenantl David Egan, the LLC's certified public accountant;

Yurl Ciershman. a mold expertl Henry Sahnon, a real eslate expert, and Respondent Spatola.

Respondent called one additional witness olher own, Anthony Ottombrino, a mold expert. Both

partics ottered several documents into evidence (Pet. Ex. 1-42 & Resp. Ex. A-J). ln addition,

.judicial notice was taken of several documents (Ct. Ex. l-12).

Many of the undcrlying tacts relevant to this case were stipulated to by the parties (See

NYSCUIT # 157). The balance olthe f-actual history was provided by the credible testimony of
llesporrde'nt Spatola. On or about October 4, 1996, Michael Ayvis (now deceased) and

Respondent Astrid Spatola purchased a parcel ofreal prope(y located at 1376 Forest Avenue,

Slaten Island. New York (hereinatier "property" or "building"). The property consists ofa
mixecl-use commercial/residential building with a comnrercial space on the ground floor and two

lcsidcntial apafiments on the second and third tloor. The flrst-lloor commercial space is occupied

by a l)izzeria ou,ned and operated by the building's third tloor tenant Joseph Machaalani. The

seconcl-lkror apartment is occr-rpied by a tenant identified only as "George." The roofofthe
builcling is currently the subject of commercial leases held by Verizon and T-Mobile tbr the

inslallalion of cell phone anlL'nnas.

Nlichael Ayvis passed away in September 2002 and his 50% ownership interest passed to

his wilc'. tilizabeth Ayvis. On June 25,2004, Elizabeth Ayvis, Respondent Astrid Spatola and

hel lrusband Carmine Spatola entered into a written "Agreement" (Pet. Ex #l ). This agreement

s!'t fi)l1h the owners' understanding of how lhe property would be Inaintained, and how rental

incomc tiont th!'properly would be distributed in the event of an owner's demise. The agreement

tirrthcr intlicates that it was intended to be binding upon each owner's "heirs, assigns, and

transtc'ccs." In sum and substance. the owner's agreed that if one owner were to die, the

remaining owner(s)would be "solely entitled to collect and retain all rental income generated

tionr thc premises during their lit'etime, provided they... assume full responsibility lbr the

payr.ncnt ol'all expenscs related to the premises, including but not limited to, real estate taxes.

u'aler ancl server charges. insurance. and ordinary maintenance and upkeep."

Approximately two years afier the agreement was signed, the owners tbrmed a holding

conlpany known as "1376 Forest Realty LLC." Elizabeth Ayvis and Astrid Spatola shared an

eclual 50%o ownership interest as members olthis newly fbrmed I-t.C. No formal operating

aBrccr'ncnl or articlcs ()l'organizalion were dratled tbr the LLC. Petitioner Andris credibly

rcsrilicd rhat in or around 201 2 her aunt Elizabeth began sullbring tiom dementia. Respondent

Spatola cledibh testitled that during the last years olher lif'e Elizabeth's share ofthe
nraintcnance obligations regarding the building were handled primarily by her sister, Joyce

Vlogianitis. I'llizaheth Ayvis passed away on February 2l .2026. Since thal date. pursuant to the

Factual Historv
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terms ul'the 2004 agreement. ResponderTt Spatola has been collecting renl and paying expenses

rcla(ed to thc property. Upon Elizabeth's death. Joyce was appointed Executrix ofher estate.

Sadll'. .loyce passed away a f'ew months afler Elizabeth. Upon Joyce's death, her daughter,

I)c(itioner Stephanie Andris. was appointed Successor Executrix by the Surrogates Court by
('crtillcatc ol'Appointment dated February 21. 2016.

Standing lssuc

At the start ot'trial Respondents' flled a ntemorandum of law, requesting a ruling in
limine as to whether Petitioner had standing to maintain this action. ln sum and substance.

I{cspontlenls argued lhat the Petitioner did not have standing because she was not a "member" or
"assignee ol'a member" oi I 376 Forest Realty LLC. Respondents argued that since she was not a

rnembc'r olthc'LLC. she did not have a "legal stake in the outcome of the litigation." By Order

dared September 17.2025. this Court lbund that Petitioner had standing to maintain this action as

she uas appoinled b1, the Surrogates Courl as the "Successor Executrix" of her late aunt's estate,

and that sl.re cornmenced tl:is action in lrer role as "Successor Execulrix" to settle that estate.
'lhus. rhe causes ofaction raised in the Verilied Petition relate to the righls and obligations ol
I)cccdent }llizabeth Ayvis. and not those of Petitioner Stephanie Andris as an individual.

"('aLrscs olaction arising out of'contracts niade by the decedent in his or her lit'etime, if
thcy arc. such as survive his or her death, are a part of the personal estate in respect of which the

c\ceutor [epresents the person of the deceased. The executor is in law the decedent's assignee.

I hLrs. tltc prlsonul representi.rti\ e may rnaintain an action in his or her represcntative capacity...

Ibut] may only enlbrce the rights u'hich the decedent had." 4l NY. Jur.2d, Decedent's Estates.

gl{13; see also Estote of DePerolta v. Amoto,929 N.Y.S.2d 199 (Sup. Ct. NY Cty. 201l);
E(stcn, Stdr Acupunclure, P.C. v. Allslote Ins. Co.,36 Misc. 3d 4l (App. Term. 2d Dept.

2012'1; )/ick v, Albert,lT A.D.3d 255 (t'r Dept.2005). Similarly. Limited Liability Company

l.au \60ti authorizes the e\ecutor ol'a deceased rnember to "exercise all ofthe merrrber's rights

lirr thc purpose ol settling his or her estate." See Yew Prospect, LLC v. Szulman,305 A.D,2d

Stltl (2d Dept.2003). However. while the claims sel forth in the Verified Petition are asserted in

thc narne ol"'Elizabeth's Estate." it is undisputed that Stephanie Andris and her non-pafty sister

rvoultl stantl to share in the proceeds of arry sale 01'the property at issue, were a judicial

dissolut ion to be granted.

Annlicable Law

'l 
hr.' lau applicable to this case was succinctly set tbrlh by the Appellate Division, Second

[)epartrnent. whcn it decided the appeals tiled during its pendency. Limited Liability Company

l.au' N702 permils a court to direct the judicial dissolution of a limited liability company

whenevcr it is not reasonably practicable to carry on the business in conformity with its articles
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of'organization or operating agreement. See Moller of FR Holdings, FLP v. Homapour,l4S

A.l).3d 936 (2tl Dept. 2017). 1b establish her right Io a dissolution of the LLC. Petitioner has

thc burtlen ot'proving that "it is not reasonably practicable to carry on the business in conlbrmity

r.vith its articlcs ol'organization or operating agreen'lent." 'l'o do so. Petitioner must establish "in

th!'contexl o1'the terms 01'the operating agreement that (l ) the management ofthe entity is

tunahle or ur.rwilling to reasonably permit or prolnote tlre stated purpose of the entity to be

lcrlizcd or aclricved, or (2) continuing the entity is linancially un1'easible." See Matter of Antlris

v. 1376 Forest Reatty LLC,213 A.D.3d 923 (2d Dept.2023). To succeed on a breach of
ficlLrciary dutl claim. Petitioner must first establish that Respondent Spatola owes her a tiduciary

dut). in hcr role as executor ofher aunt's estate. Petitioner must then prove that Respondent

Spattrla violated that fiduciary duty. See Molter of Andris v. 1376 Forest Reolty, LLC,3l3
A.I).3d 92J (2tl Dept.2023). An essential element ofa breach of fiduciary duty clairn is also a

slrtru ing ot'clamage-s directll' caused b1' the alleged misconduct. See Stortini v. Pollis,l3S
A.l).3d 977 (2d Dept. 2016).

l)ecision

Liniited Liability Company Law $702 authorizes a judicial dissolution ofan LLC on the

applicatiorr ol'a t.nember when it is shown thal it is "not reasonably practicable to carry on the

husiriess irr confbnnity with its articles of organization or operating agreement. See Matler of FR

Holclings, FLP v. Homapoar, 145 A.D.3d 936 (2d Dept. 2017). While the statute requires this

deterntination to be rnade within the context of the terms ofan "operating agreement" or "articles

ol organization" the parties here have stipulated that no such lbrmal agreement was dratled when

thc l.l-(' rvas f'rrrmed. ln the absence ol'a tbrmal written operating agreement. the LLC is

governcd by the nurnerous "delault provisions" of the Limited Liability Company Law. See

l.imitctl Liability Companl' Larv $$401-7041 see also Mafier of Eight of Swords, LLC,96

A.l),3d 839 (2d Dept. 2012); Shopiro v. Ettenson,146 A.D.3d 650 (l't Dept.20l7). These

statut()ry, provisions have been construed to place the burden on the Petitioner to establish, by a

preponclcrance ol'the evidence, thal Respondent was unwilling or unable to achieve lhe

"lrurposc" ol'the t-t,C or thal the LLC was no longer financially fbasible. See Matter of 1545

Ocetn At'e. LLC,72 A.D.3d t2l (2d Dept, 2010). Judicial dissolution is a "drastic remedy" that

should be irnplcnrenled only upon a proper showing. See Breilerman v. Chemicol Bank,lSl
A.D.2d 675 (2d Dept. 1992).

The "purpose" of a holding company is generally to own, maintain and insure real

prope rlv and 1tl limit the liabilitl of ils owners. See Cinque v. Largo Enlers.,2l2 A.D.2d 608

(2d l)ept. 1995); G.F.A. Advanced Sys., Lttl v. Locol Oceon LLC,l37 A.D.3d 479 (l't Dept.

21116); Pulterovich v. Fefer,2022 N.Y. Misc. Lexis 89073 (Sup. Ct. Rich. Cry.2022).

l)ctilioncl argues. retbrencing the June 2004 agreement. that the "purpose" of Respondent 1376

lirrcst Itealtl t.t.C is to "keep the building known as 1376 Forest Avenue adequately maintained
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and insured" (Pet. Summation Pg. l). Respondents do not suggest an altemative "purpose" for

the LLC.

( l) Mrinlen nec rrnd Itepair

At rrial. Pelitioners called several expefi witnesses to establish that Respondent Spatola

has liriled to properly maintain the building. Petitioners tirst called Thomas Petracca, an expert in

building engineering and design. Mr. Petracca inspected the building on October 21,2024, and

prc;rare'd a report uhich u'as received inlo evidence (Pet. No. 2). Among other issues, Mr.

l'etracca indicatcd that the buildings roofwas in "poor condition" and leaking, which resulted in

the fornration ol'mold in arens ofthe third floor and basement. He attributed the damaged

condition ot thc root, in parl, to the "taulty" installation of a cell phone antenna array. Mr.

Pe(racca also observed cracks in the buildings exterior thal he opined "would leave the premises

vulnerable to water flltration in the future. Mr. Petracca concluded that the various leaks were at

risk ol weaking the structure, which could ultimately lead to a portion ofthe building collapsing

il'not rcpaired. llowever, on cross examination, Mr. Petracca admitted that the conditions he

identilled did not "currently" endanger the structural integritl' olthe building (Tr.9l17l25, p.60).

Mr. Pc'lracca lurther admitted that he had not returned to lhe building since October 2024 and

was unaware il'any olthe conditions that he identified had been subsequently repaired.

Petitioner also called an expert "mold assessor." Yury Gershman, to address the mold

conclilion in thr'building caused by the leaking rool'. Mr. Gershman first inspected the building

in Scptember 2024 and inspected it again just befbre his testimony in September 2025. Mr.
Gershman testilled that he in 2024 observed visible mold in areas of'the third lloor and

bascnrc'nt. and evidence of water damage. Mr. Gershman also conducted air moniloring and

detected mold on the third-lloor ceiling and in the basement. Mr. Gershman opined that the mold

lcr.'els detected in 2024 required "immediate remediation" to avoid health concerns to the

builclings occupants and the physical deterioration of the building. On his return inspection in

2025. Mr. Gershman observed that the mold on the third tloor had been remediated, but that the

bascrnent had not. Mr. Gershman also conducted additional air monitoring on his return visit and

molcl was detectecl in the third-floor bathroom and in the basement (See Pet. No. l9). On cross

cxzutrination Mr. (iershman admitted that his report indicated that the mold levels detected were

"acceptable" but opined that they were still potentially dangerous and in need of'remediation.

Mr. (icrshman ltrrther indicated that he disagreed with certain of his own report's tindings

bccause his personal expertise trumped that of a lab computer (Tr. 9l19/25 p.45).

I-inalll'. Petitioner called a real estate expert, Mr. Henry Salmon. to discuss the value of
the property and its maintenance under Respondent Spatola's care. Two real estate appraisal

rcporrs prepared by Mr. Sahnon were admitted into evidence (Pel. Ex. 2l & 22). Petitioner's flrst

rcport. dated April 16.2018. tbund that 1376 Forest Avenue was worlh $960,000 in "as is"

FILED: RICHMOND COUNTY CLERK 03/20/2026 10:23 AM INDEX NO. 150879/2019

NYSCEF DOC. NO. 176 RECEIVED NYSCEF: 03/20/2026

6 of 12



condition. Mr. Salmon's 2018 Report turther lound that the building "has been renovated within

thc last ten years with a new roof, windows, kitchens, baths, French drain in basement and

rncchanical systerns." Mr. Salmon opined that the building "has been maintained in average to

good condition bolh inside and out." Mr. Salmon's second report, dated December 8,2023,

increased the valuc'of the property to $1,350,000 but indicated its degraded condition. Mr.

Salmon's 2023 report fbund that the building had been renovated within the last l5 years and had

been maintained in "average" condition. Mr. Salmon's Report indicated that certain repairs had

been "det'erred" including the repair of plaster damage in the hallways and mold remediation in

rhe basement ('l'r.9119125. p. 109). Mr. Salmon testified consistent with his reports, but on cross

examination clarifled his use ol'the term "average condition." Mr. Salmon opined that the

building was in average condition as compared to similarly aged buildings in Staten lsland that

he appraised ovcr the span of tbrty years. Mr. Salmon concluded that nothing "unique" stood out

to hinr about tlris building's physical condition (Tr.9/19125 p.122).

ln rebufial, Respondent Astrid Spatola credibly testified in her own def'ense. At the time

ol'her testimony Respondent Spatola was 84 years old. Ms. Spatola testified that while she owns

1736 [rorest Avenue as a mernber ofan LLC, she does not actively manage its day+o-day affairs.

Instcad, she delegales the legal affairs of the LLC to her attorney and its financial afTairs to her

accountant. As lbr the maintenance and upkeep ofthe property, she has delegated "management"

dr.rties to the building's third tloor tenant Joseph Machaalani. In addition to being the buildings

r1r, liclo "superintc.ndent" and third floor tenant, Mr. Machaalani also operates a Pizzeria out of
the Iirst-tloor commercial space. ln return tbr his management services. Mr. Machaalani resides

in the thircl-lloor apartment rent liee, and his Pizzeria pays rent at a lower than market rate.

Respondent Spatola detailed a lengthy list ofspecific responsibilities delegated to Mr.

Maclraalani arrd testified that he also serves to "facilitate" contraclors that she hires to maintain

the building and acts as a liaison to the cell phone companies thal lease space on the roof(Tr.
9 19126 p.66\. Respondent tirrther testitjed that while Mr. Machaalani will ofien handle things

himsell, he calls her fbr guidance with "major problems."

Mr. Machaalani was called as a witness by Petitioner. Mr. Machaalani credibility
(estilled that his Pizzeria has been a tenant olthe building since 2008, and that he has resided

tlrerc as an individual since 2020.'l'he Pizzeria pays $1,300 a month in reduced rent and he

resides in the building rent liee. In consideration, Mr. Machaalani acts as the building's

superirrtendent and "takes care ol whatever. . . has to be done" (Tr.9.17.25 p. 70). Mr.

Machaalani detailed a long list of his responsibilities including cleaning, snow removal, minor

repairs. and contacting outside contractors when major work needs to be done. Mr. Machaalani

indicated that hc u'ould ot-ten handle lhe cost of repairs himsell-, but that Respondenl Spatola

would contribtrtc funds upon recluest. (Tr. 9117125 p.105). To tacilitate payment. Respondent

Spatola has plovided Mr. Machaalani with a credit card associated with Respondent 1736 Forest
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Ave t.LC. Mr. Machaalani testifled that he is also primarily responsible for providing access to

and cornmunicating with the Verizon and T-Mobile contractors that work on the roof.

Petitioner Andris testified at trial, as Executrix, in support ofher late aunt's claims.

Petitioner specitically identified the "roof issue" as her primary concern regarding Respondent's

maintenance ol'the building. Petilioner went so far as to testity that if the roof were repaired, she

would not have any other concerns (Tr.9130125 p. 137). Both Respondent Spatola and Mr'
Machaalani credibility testified that the leak in the roofhas been fixed during the pendency of
this action. Mr. Machaalani testilied that in or around August 2025 he hired a roofing contractor

at Respondent Spatola's direction. That contractor repaired the damage to the roofand replaced

rhe skylight. While the repairs were completed by an independent contractor hired by the

Responder,ts. a contribution of $17,910 towards the cost ofthe repair was paid by T-Mobile in

seltlcment of Respondent Spatola's clairns (See Pet. Ex. 3). A similar situation occurred with

Verizon who repaired darnage that they caused 10 the stairs in the building. In any event, Mr.

Machaalani credibly testi{ied that since the repairs to the roof were completed, it no longer leaks

(r r. 9.17 t25 pgs. 73-75).

'fhe second maintenance issue raised by Petitioner in this proceeding was the presence of
mold in the building resulting tiom leaks in the now repaired roof. To address this issue

Respondents called Anthony Onombrino, a mold expert. The reports prepared by Mr.

Ottonrbrino were admitted into evidence at trial (See Resp. Exs. G and H). Mr. Ottombrino was

retained b1' Respondent Spatola to conduct a mold inspection ol 1736 Forest Avenue. The first

inspection of'the properly took place in October 2024, and a tbllow up inspection took place in

September 2025. Mr. Oltombrino conducted air monitoring in the building on both occasions and

sent the samples to a lab. Mr. Ottombrino testitled that the only mold he detected in the buitding

wirs in the third-tloor bathroom in 2024, and that by the time he returned in2025, it had been

renrcdiated ('I'r.9118125 pgs.99-100). Mr. Ottombrino teslified that all other areas of the

building tested rvithin normal limits.

Alier considering the credible testimony ofl'ered by both Petitioner's and Responclents'

rvitncsses. tl.ris Court finds that Petitioner has failed to meet her burden ofestablishing that

Respondent Spatola is "unwilling or unable" to achieve the "purpose" of Respondent 1376

Forcst [{ealt1' L[-C to rnaintain and repair the property. See Borone v. Sowers,l23 A.D.3d 484

(l'r t)ept. 2015); see also M ter ofKassab v. Kossob,l95 A.D,3d 830 (2d Dept.202l). This

court credits the testimony of Petitior.rer's witnesses as Io the det'ects and conditions that they

obscrved. manl of which are undisputed. However. this Court also credits the testimony of
Rcsponclent's witnesscs who established that necessary repairs have been conducted to address

thosc conditions. It was not Petitioner's burden to establish the presenc'e of det'ects in a more

than 1o0-year<rld building. ratlrer it was Petitioner's burden to prove that Respondent Spatola is
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"unwilling or unable" to address those det-ects. See Long Is. Med. & Gastroentetology Assoc.,

P.C. v. Mocha Realty Assoc,, LLC,lgl A.D.3d 857 (2d Dept. 2021)'

Respondent Spatola has established that through her own etlbrts, and the efforts of Mr.

Machaalani. she has roulinely and regularly t'unded and/or fbcilitated any repairs necessary to

acldress the issucs inhercnt in a building constructed in l93l . She has further established, as

eviclenced by the T-Mobile seltlement, that she is willing to enforce the LLC's legat rights to

prdect the building when necessary. Respondent has also credibly testihed that the building is

currentl) insurecl by an umbrella policy and always has been "fully insured" (Tr.9130125 p' 36)'

Accordingty. there is no evidence in the trial record that Respondent Spatola has unreasonably

ncglecled her duties as a member of 1376 Forest Avenue LLC to "maintain and insure" the

property located at 1376 Forest Avenue.

'l he allegations raised by Petitioner that she has been excluded tiom inibrmation

concerning the propeny and its operation afier the death of her aunt does not warrant a diflerent

rcsult. as tlre nrair.rtenance of the property is solely the responsibility of Respondent Spatola

.'dur.ing her Iil'etime" pursuant to the terms of the 2004 Agreement (See Pet. Ex. l, Para.2). See

Doyle v. Icon, LLC, 103 A.D.3d 440 (l.t Dept. 2013); see so Mottet of Mangan v. second to

None, LLC,20l6 NY Stip op 32378 (Sup. Ct Rich. cty,2016,). Notably, the prior order issued

in this proceeding denying Petitioner's "right" to an accounting has become law of the case, so it

is ulclear ul.rat. ilan1.. intbrrration l)etitioner is entitled to regarding the currenl operation ofthe

property (See Older dated 6l17l25'. Colon. J.).

(2) Finrncial FcasibilitY

.,\s an alrcrnalir,.c grour.rcl lbr clissolution under Lirnited Liability company Law $702. a

pcririoncr rnal' establish that it is no longer "financially 1'easible" to maintain the LLC. See

,vlizrohi v. cohen,l0.l A.D,3d 917 (2d Dept. 2013). As to llnancial f'easibility, the evidence at

trial established that 1376 Forest Realty LLC has historically been and continues to be profitable.

fwo o'f'the three floors of the building are rented at modest rates. The first-floor commercial

renant pays s15,600 a year and the second-tloor residential tenant pays $19,800 a year (See Pet.

lrx. 22). ln addition. approxirnately $76,000 ofannual incorne is derived tiom the cell phone

altclna lcases on the building's rool'. At trial, the LLC's accounlant, David Egan, testified that

rhe a\crage net income ofthe LLC between 2016 to 2024 was $76,924' and that he had never

heard ol'a business that was profitable beingjudicially dissolved (Tr.9ll8l25 pgs. 50-51). In

aclttition. Mr. Salmon. rvho testitled rc.garding the value ofthe property in 2023 indicated that lhe

ccll phorrc ro$er leascs increrised the property's value by $280,000 (Tr.9ll9l25 p. I l0). In
atltliti6l. Rcspsndenr Spatola credibly testiticd that she has every intention of renewing these

lcases. rvhich would provide reliable income lbr the building's fbreseeable future.
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'I o the extent that Petitioner disagrees with Respondent Spatola's decision to lbrego rent

fi:r Mr. Machaalani in exchange fbr his assislance in maintaining the property, the authority to

cgnrrol rhe day.-ro-day operations olrhe building rests solely with the Respondent as per the 2004

aBrecrl.rent. 'l'he standard of tinancial t'easibility does not recluire the LLC to maximize ils
pr.olitabilitl. especially under the present circumstances where any profits inure only to the

benefit ol'Ilc-spondcnt duriug her lil'etirne. Rather. "financial t'easibility" relates to Respondent's

abilirl. to keep the property tiee of liens, judgments and other indicia of financial instability. In

this regard Respondent has credibly testitled that she has always timely paid all the bills and

cxl]cpses related to rhe building (Tr.9130125 p. 34). This Court finds that Petitioner has woef'ully

tailed to establish that the LLC is in financial tunnoil. insolvent. or otherwise cannot meet its

clehrs ancl obligatisrrs and thus has failed to prove lhat continuing the LLC would be "financially

urrlcasible." see TZ visto, LLC v. Helmer,235 A.D,3d 691 (2d Dept. 2025); see also Lazor v.

Afieno LLC,2020 NY Slip Op 33003(U) (Sup. Ct. NY Cty. 2020).

tl I llreach of Fitluciarl Dutr

'fhc last "ciiuse 6l'action" raised by Petitioner alleges that Respondent Spatola breached

one or morc tiduciary dulies owed to the estate. Notably, this claim is not asserted as a cause of

ac(ion in her Verilled Petition which only identities two claims, a cause ofaction seeking an

"accsunting" and a cause ol'action fbrthe judicial dissolution ofthe LLC. The accounting cause

ol aclion \\as dismissed by prior Orders dated May 14,2020 (Marazz<'t, J.) and June 17,2025

(Colon. J.) 'fhe dissolution cause ofaction has been denied tbr the reasons set tbrth herein. The

l'irst n]c,ntion ola "breach of fiduciary duty" appears in Petitioner's Cross Motion lbr Summary

.ludgrnent dated.lanuary 24,2020 (Seq. No. 003). Therein, Petitioner argues that Respondent

Spatola or.les the estate a tiduciary duty, and that her alleged breach olthe same supports the

dissolution ancl accounting claims. However, Petitioner's pre and post-trial submissions both

imply that l)etitioner has asserted a separate cause olaction tbr a breach of iiduciary duty, which

shc has ne(. Ilowever. as Appellate Division, Second Department's remand specifically directed

this C'ourr to determine whether Respondent owes a tiduciary duty to Petitioner and ifthat duty

uas breachcd. the Court u'ill address the same herein. See Matler of Andris v. 1376 Foresl

Reult.y, LLC,3l3 A.D.3d 924 (2dDept.2023)

Whether asscrted as a separatc claim. or in support of the dissolution cause olaction, the

elcurents ot a cause ol'actioti to recover damages tbr a breach of fiduciary duty are ( l) the

exisrencc ot'a tiduciary relationship. (2) misconduct by the det'endant. and (3) damages directly

caLrsecl by tlre del'errclant's n.tiscondttct. See Golobe v. Mielnicki,,44 N.Y.3d 86 (2025). A

r.nanaging member ol'an Lt-C typicalty owes a fiduciary duty to other members of the LLC. See

Sotm v. I;cltlstein,20 A.D.3d 469 (2d Dept, 2005). In this context, a breach of liduciary duty

has been dctlned as taking an action fbr one's own improper personal benefit and against the best
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inrcrcsts of thc palt), to whom the duty is owed. See McKinnon Doxsee Agency, Inc. v. Gallina,

187 A.D.3d 733 (2d Dept.2020).

As explained above, Petitioner's standing to maintain this action is limited to her role as

Executor. Accordingly, she can only assert causes ofaction that could have been asserted by her

lare unt. Elizabeth Andris. fbr the purpose olsettling her estate. See Crobopple Corp. v. Elberg''

153 A.l).3d,134 (l't Dcpt.20l7). Accordingly. any alteged breach of fiduciary duty would have

had ro occur befbre Elizabeth's passing on February 21,2016. Atier that date Respondent

Spatola becarre both I 00% responsible fbr the maintenance of the building and gained the sole

right kr receive all profits fiom the same, pursuant to the 2004 Agreement. Respondent Spatola

does not one a tiduciarl, duty to Stephanie Andris as an individual, as she is not an owner or

membcr olthc LLC, and has no rights under the 2004 agreement.

In sumnratiorr, I)etitioner attentpts to establish that as soon as Elizabeth started to suf'ter

fiom the efiects of dementia in 2014, Respondent Spatola began "looting" the LLC fbr her own

benctlt. Petitioner allcges that she did so by building up the LLC's cash reserves by deferring

necessary mainlenance Io the building. 'fhrough documentary evidence submitted at trial

Petitioner established that the balance ofthe LLC's operating account increased tiom $35,986 in

Decenber ol l0l4 t6 $76,886 in December ol20l5 and then decreased Io $10,000 in December

ol'l0l (r. Illizabcth having passed away in February of that year (See Pet. Ex. 7). However,

Pelitioner's speculation as Io u,h-y these balance lluctuations occurred is without evidenliary

value as argunrents rnarle in summation are not evidence. See Bhim v, PlotZ,207 A,D.3d 5l I (2d

Depl.2022\. No credible evidence was ot'tered at trial to support a claim that Respondent

Spatola uas intc-ntionalll,delaying necessary repairs to later steal those l-unds after her tiiend and

trusinqss partncr's passing. In fact, Respondent Spatola credibility testified that when Elizabth

"becanre senile" her sisrer. Joyce Vlogianitis (the flrst Executrix and Petitioner's Mother) took

over her responsibilities to collect the renl and manage her share ofthe work related to the

builtling ('lt. ()l3)l25 p.24). Moreover. Petitioner's breach of flduciary duty claim is belied by

her 6u'n testilron1,. as she testified that she was aware oithe 2004 agreement and that despite the

allegations in her Petition. she understood lhat the estate is not entitled to distributions (Tr.

9/j0/25. pgs. l3l-133). Finally. the extensive credible testimony of the LLC's accountant, David

Egan. explains n.rany olthe llnancial "discrepancies" identified by Petitioner and does not

supp()rt any clairn ol'wrongdoing on Respondents' part (Tr. 9/18/25).

Pctitioner's rernaining allegations in suppo( ofher breach offiduciary claim relate to the

allegcd ditliculties that she encountered when attempting to obtain tlnancial intbrmation about

thc t.t-C. Petitioner alleges that Respondent "stonewalled" her when she requested information

regarcling the building's maintenance ancl financial matters. However, these claims were also

unsubs(anliatc.d at tria[. Petitioner admitted that when she requested documents fiom Respondent

Spatola. slre rcceivecl clocumcnts in response (Tr.9130125 p.8l ). Each of Petitioner's expert
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\\ilnesscs also testifled that they were not obstructed when they sought access to the building as

Mr. Machaalani allowecl lhem to look wherever they wanted. While Petitioner credibility
testitietl that she did not receive a response to her requests tbr information liom Goldenthal &
Suss. the [-[.C's accountants, a non-party's tailure to comply with discovery demands is an

insutlicient basis ibr a breach ol tiduciary claim against Respondents. There is no evidence in the

rccold to suppo a claim that Respondents unreasonably withheld intbrmation that was

recluested. Moreover, the extent of Petitioner's right to financial documentation is limited by the

disnrissal ul'her cause ol'action tbr accounting. This dismissal has become law ofthe case and

tlrus cannot be revisited. See Motter of Koegel,lS4 A.D.3d 764 (2d Dept. 2020). However,

given the extent of tlle financial documentation offered by Petitioner at trial, she has clearly

obtaincd substantial compliance with her document demands.

Iror tlie detailed reasons set fbrth herein. and fbr the additional reasons set forth in

Responclent's Summation, this Court finds that Petitioner has lailed me meet her burden to

establish that it is no longer "reasonably practicable" to carry on the business or that maintaining

the LI-(' is no longer linancially f'easible. Rather the trial record supports a finding that

Responclenl Spatola has consistently taken reasonable sleps to preserve and maintain the

building. despitc its age. has insured the same. and that the building remains profitable. Finally,

l'etitioner failed to establish that Respondent Spatola breached a tiduciary duty owned to the

Estatc ot'Lliz-abcth Andris, or her heirs. Accordingly, the Petition is denied with prejudice.

'l'his constitutes the Decision and Order ofthe Court after trial. In the event that an

application was made. or claim assefled, befbre or during trial. and that claim has not been

specilically addressed herein, it is hereby denied.

l)ated: March 20.2026 Mn
Llon. Catherine M. DiDomenico

Acting Justice Supreme Courl

Conclusion
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