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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT:  HON. NANCY M. BANNON PART 61M
Justice
X INDEX NO. 652674/2025

DIMITRY ARONSHTEIN, DIMITRY ARONSHTEIN 08/15/2025
DERIVATIVELY ON BEHALF OF AT HOME SOLUTIONS MOTION DATE
LLC, SIMON ARONSHTEIN,

MOTION SEQ. NO. 003
Plaintiffs,
V- DECISION + ORDER ON
OLGA ARONSHTEIN, AARON ARONSHTEIN, MOTION
Defendants.

X

The following e-filed documents, listed by NYSCEF document number (Motion 003) 45, 46, 47, 48, 49,
50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111,
112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132,
133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153,
154, 155, 156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174,
175, 176, 200, 201

were read on this motion to/for DISMISS

l. INTRODUCTION

In this action concerning management of a Queens-based homecare agency, At Home

Solutions (“AHS”), founded by the Aronshtein family, the plaintiffs, Dimitry and Simon
Aronshtein, father and son, seek damages, individually and also derivatively on behalf of the
company, from the defendants, Olga and Aaron Aronshtein, mother and son, upon theories of
breach of fiduciary duty, unjust enrichment, conversion and fraud. The defendants move, pre-
answer, to dismiss the complaint pursuant to CPLR 3211(a)(3), (a)(4) and (a)(7). The plaintiffs

oppose the motion. The motion is granted.

Il. BACKGROUND

Disagreements in the Aronshtein family over AHS and an affiliated non-party business,

AHS Elder Care LLC (“Elder Care”), arose following the commencement of divorce proceedings
on January 27, 2025, by defendant in this action Olga Aronshtein against plaintiff in this action
Dimitry Aronshtein. The divorce action appears to be currently pending in the Supreme Court,

Nassau County, under the caption Olga Aronshtein v Dimitry Aronshtein, Index No.
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800149/2025. On April 8, 2025, Olga commenced an action on behalf of AHS and Elder Care
against Simon and Simon’s own company, Professional Care Management, LLC (“PMC”), in the
Supreme Court, Queens County, under the caption At Home Solutions LLC and AHS Elder
Care LLC v Simon Aronshtein, Professional Care Management of New York LLC, Index No.
710082/2025, which is still pending. The Queens action is based on allegations that Simon
diverted over a million dollars of joint Elder Care and AHS funds to PMC. It appears that Olga

and Simon each own 50% of Elder Care.

On April 29, 2025, just a few weeks after the Queens action was commenced, Dimitry, in
his individual capacity and purportedly “derivatively on behalf of” AHS, and Simon, in his
individual capacity, commenced this action against both Olga and Aaron, seeking money
damages — actual, consequential, compensatory and punitive — as well as prejudgment and
default interest and attorney’s fees, upon four theories of liability. In essence, the complaint
alleges that defendants mismanaged AHS, diverted funds from AHS and Elder Care accounts at
M&T Bank for their own personal use, and improperly commingled AHS funds with Elder Care

funds, all resulting in liquidity and payroll issues for both companies.

While Dimitry, as a purported “representative” of AHS, has no current interest or
ownership in the company, he appears to anticipate that he will receive such an interest as part
of an equitable distribution award in the pending divorce action. Such a scenario assumes,
among many other things, that the court in that action determines that AHS is marital property
subject to distribution. Though the complaint also alleges that Simon owns a 20% interest in
AHS, he is denominated here only as an individual plaintiff. Dimitriy purports to assert the first
claim, sounding in breach of fiduciary duty and potential dissipation of marital assets, both
individually and “on a derivative basis, on behalf of AHS.” The complaint does not make clear
whether the remaining three claims, sounding in unjust enrichment, conversion and fraud, are
brought derivatively on behalf of AHS or directly as individual claims. The complaint attempts to
assert that the defendants’ conduct giving rise to the claims was directed at AHS and Elder

Care but also injured the plaintiffs individually. This motion ensued.

Defendants move to dismiss the complaint in its entirety on three grounds: (i) Dimitry, as
a non-member of AHS and the party asserting the cause of action derivatively on behalf of AHS,
lacks standing to sue (CPLR 3211[a][3]); (ii) the complaint fails to state a cause of action by

failing to allege any direct claims on behalf of Dimitry and Simon and by failing to plead fraud
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with the requisite particularity(CPLR 3211[a][7]); and (iii) there are prior actions pending,
specifically the divorce action and the Queens action (CPLR 3211[a][4]).

The complaint is dismissed for lack of standing (CPLR 3211[a][3]) and for failure to state
a cause of action (CPLR 3211[a][7]). In brief, plaintiffs’ claims are derivative in nature, as any
recovery from them would inure solely to AHS’s benefit rather than to the plaintiffs individually
(see Yudell v Gilbert, 99 AD3d 108, 114 [15t Dept. 2012]), and plaintiffs failed to demonstrate the

ownership interest in AHS required for standing to pursue derivative claims under Business

Corporation Law § 626. An anticipated interest by way of an unadjudicated equitable distribution
claim does not meet that standard. Nor are any viable individual claims asserted. The plaintiffs’

allegations impermissibly “confuse[s] a shareholder's derivative and individual rights” within the

same claims, requiring dismissal on that basis as well. Id. at 115; see also Abrams v Donati, 66

NY2d 951, 953 (1985).

. DISCUSSION
(A) CPLR 3211(a)(3)

On a pre-answer motion to dismiss for lack of standing pursuant to CPLR 3211(a)(3), the

burden lies with the defendant to establish prima facie that plaintiff has no standing to sue.
Credit Suisse Financial Corp. v Reskakis, 139 AD3d 509 (15! Dept. 2016); Brunner v Est. of Lax,
137 AD3d 553 (15! Dept. 2016). If this burden is met, the burden shifts to the plaintiff to raise a
triable issue of fact as to its standing. See DLJ Mtge. Capital v Mahadeo, 166 AD3d 512 (1
Dept. 2018).

While plaintiffs now argue that their claims seek relief for direct injuries to Dimitry and
Simon individually, they allege in their complaint that the defendants’ alleged harmful conduct
directly and primarily disadvantaged AHS and Elder Care. Each claim in the complaint is
fundamentally derivative. Each claim seeks redress for defendants’ allegedly harmful conduct

directly to corporate entity AHS (and non-party entity Elder Care), rather than to Dimitry or

Simon directly as individuals. See Yudell v Gilbert, supra at 114. Were plaintiffs’ claims to
succeed, AHS and Elder Care, not Dimitry or Simon, would actually receive the benefit of any
recovery. See id. All claims - breach of fiduciary duty, unjust enrichment, conversion and fraud -
are based on defendants’ alleged diversion of assets from AHS, not from the plaintiffs

individually, and are typically considered derivative under New York law. See Abrams v Donati,

supra at 953 (“[a]llegations of [...] diversion of assets by officers or directors to their own

enrichment [...] plead a wrong to the corporation only, for which a shareholder may sue
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derivatively but not individually”); see also Gordon v Credno, 102 AD3d 584, 585 (15t Dept.

2013) (“fraud [based on] looting or diversion of corporate assets is an injury to the corporation,

not the individual shareholder”). While plaintiffs include some additional language within each
claim meant to connect some harm suffered by AHS to plaintiffs’ purported individual injuries,

that language does not alter the fundamentally derivative nature of the claims.

Pursuant to BCL § 626, a derivative action may only “be brought in the right of a
domestic or foreign corporation to procure a judgment in its favor, by a holder of shares or of
voting trust certificates of the corporation or of a beneficial interest in such shares or
certificates.” BCL § 626(a); see also Tzolis v Wolff, 10 NY3d 100, 109 (2008) (holding that

“‘members of LLCs may sue derivatively” under the BCL § 626 framework). Subject to

exceptions not applicable here, “[ijn any such [derivative] action, it shall be made to appear that
the plaintiff is such a holder at the time of bringing the action and that he was such a holder at
the time of the transaction of which he complains.” See BCL § 626(b). Dismissal of a derivative
action is warranted where the plaintiff fails to demonstrate its alleged ownership “both when the
lawsuit was brought and at the time of the transaction(s) of which they complain”. Pessin v
Chris-Craft Indus., Inc., 181 AD2d 66, 70 (15t Dept. 1992).

Defendants satisfy their prima facie burden of demonstrating that plaintiffs have no
standing to bring derivative claims under BCL § 626 by submitting an affirmation from Olga,
wherein she states that she is AHS’s sole owner, and AHS’s original Articles of Organization
submitted to the New York Secretary of State, indicating Olga as the sole “organizer” of the
company, as well as copies of four years’ worth of IRS Schedule K-1 Forms spanning 2019 to

2023, clearly indicating Olga’s 100% shareholder stock ownership in AHS for that time.

In response, plaintiffs do not raise any issue fact. They fail to meaningfully contest the
authenticity of those exhibits or offer any to the contrary. Rather, they argue Dimitry has the
requisite ownership interest in AHS to confer standing due to his claim asserted in the divorce
action seeking “an equitable distribution of the marital property” between himself and Olga
under New York Domestic Relations Law § 236B. Plaintiffs seem to anticipate or speculate that
Dimitry stands to acquire some portion of Olga’s interest in AHS. Plaintiffs, however, fail to
submit any authority supporting their novel theory that an unadjudicated equitable distribution
claim in a divorce proceeding confers upon the claimant the kind of present corporate ownership
required for standing to assert derivative shareholder claims pursuant to BCL § 626 in another
action. Therefore, the complaint is dismissed pursuant to CPLR 3211(a)(3) for lack of standing.
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(B).CPLR 3211(a)(7)

When assessing the adequacy of a pleading in the context of a motion to dismiss under

CPLR 3211(a)(7), the court’s role is “to determine whether [the] pleadings state a cause of
action.” 511 W. 232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 151-52 (2002). To

determine whether a pleading adequately states a cause of action, the court must “liberally

construe” it, accept the facts alleged in it as true, accord it “the benefit of every possible
favorable inference” (id. at 152; see Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d 881 [2013];
Simkin v Blank, 19 NY3d 46 [2012]), and determine only whether the facts as alleged fit within
any cognizable legal theory. See Hurrell-Harring v State of New York, 15 NY3d 8 (2010); Leon v
Martinez, 84 NY2d 83 (1994). The plaintiffs fail to meet even this liberal standard since the

complaint fails to plead any cognizable claims on behalf of the individual plaintiffs.

First, as stated, the complaint includes only nominal language to demonstrate injury
suffered by the individual plaintiffs, which falls far short of establishing a prima facie case of any
of the four causes of action. Moreover, it is well settled that the “mingling of derivative claims
and individual claims”, as done here, requires dismissal of those claims. See Barbour v Knecht,
296 AD2d 218, 228 (1%t Dept. 2002). As in Barbour, courts routinely dismiss complaints where,

as here, plaintiffs’ purportedly direct injuries are “confused with or embedded in” allegations of

derivative harm to a corporate entity within the same claim. See, e.q., Abrams v Donati, supra at
953-954; Serino v Lipper, 123 AD3d 34 (1%t Dept. 2014); Hahn v Stewart, 5 AD3d 285 (15t Dept.
2004); Yudell v Gilbert, supra at 115. Indeed, this complaint is “a confusing hodge-podge of

[Dimitry’s] personal claims, claims derivative in nature, and claims allegedly asserted [0]n behalf

of” another individual and alleged shareholder, Simon. Barbour v Knecht, supra at 228.

(C) CPLR 3211(a)(4)

Defendants also move for dismissal of the complaint pursuant to CPLR 3211(a)(4), prior

action pending. “Dismissal pursuant to CPLR 3211(a)(4) requires a substantial identity of parties
(PK Rest., LLC v Lifshutz,138 AD3d 434, 436 [1% Dept. 2016]), and an identity of subject matter,
regardless of whether different legal theories or claims are set forth in the two actions. Shah v
RBC Capital Mkts. LLC, 115 AD3d 444, 445 (15t Dept. 2014). However, “[t]he critical element is
that both suits arise out of the same subject matter or series of alleged wrongs.” Syncora Guar.
Inc. v J.P. Morgan Sec. LLC, 110 AD3d 87, 96 (15t Dept. 2013).

To be sure, similar theories of liability are alleged in this action and the Queens action -

breach of fiduciary duty, unjust enrichment, conversion, and fraud, and the two actions involve
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the same family and related companies. However, dismissal of this action on the ground of a
prior action pending is not warranted as the two actions do not “arise out of the same subject
matter or series of alleged wrongs.” See id. In this action, Dimitry and Simon accuse Olga and
Aaron of siphoning money out of non-parties AHS and Elder Care for their personal use. In the
Queens action, AHS and Elder Care accuse Simon and PMC of unauthorized transfers of
corporate funds out of AHS and Elder Care accounts and into a PMC account. Indeed, even if
the plaintiffs asserted their present claims as counterclaims or third-party claims in the Queens

action, those claims, as pleaded here, would fail for the reasons stated above.

Finally, no cogent argument is made or could be made that a divorce action between two
individuals may constitute a prior action pending for purposes of dismissing any other action

pursuant to CPLR 3211(a)(4) except for a second divorce action between the same parties.

V. CONCLUSION

Accordingly, upon the foregoing papers, it is

ORDERED that the defendants’ motion to dismiss is granted, and the complaint is
dismissed pursuant to CPLR 3211(a)(3) and (a)(7), and it is further

ORDERED that the Clerk shall mark the file accordingly.

This constitutes the Decision and Order of the court.
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