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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 53 

CAPITOL HILL 505 ASSOCIATES, LLC, 

Plaintiff, 

- V -

----------------X 

INDEX NO. 

MOTION DATE 

INDEX NO. 654052/2023 

RECEIVED NYSCEF: 08/26/2024 

654052/2023 

01/22/2024 

CAPITAL HOTEL JV LLC, 
MOTION SEQ. NO. 002 

------------------ ---------

HON. ANDREW BORROK: 

Defendant. DECISION+ ORDER ON 
MOTION 

The following e-filed documents, listed by NYSCEF document number (Motion 002) 20, 21, 22, 23, 24, 
25,26,27,28,29, 30, 31, 32, 33, 34, 35 

were read on this motion to/for DISMISS 

Upon the foregoing documents and solely for the reasons set forth on the record (tr. 8.26.24), 

Capital Hotel JV LLC's motion to dismiss is GRANTED to the extent that the complaint is 

dismissed without prejudice, and Capital Hill 505 Associates, LLC's cross motion requesting 

leave to file an amended complaint consistent with the decision and order of this Court is also 

granted. 

For the avoidance of doubt, and as discussed, the Court notes that the defendants are not correct 

that they are entitled to dismissal based on their argument that Section 3.3.1 authorizes capital 

calls without regard to whether additional capital can be obtained from any Third-Party Loan 

(which as defined is not limited to loans from "then" existing lenders) reserves held by the 

Company. This simply is not what Section 3.3.1 of the Operating Agreement provides. The 

Operating Agreement does not use the words "then existing" or anything like that. Nor do the 

definitions of Third-Party Loan or Third-Party Lender or Section 6.4.5 support this interpretation 
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warranting dismissal at this stage. Stated differently, and as discussed, the well drafted 

Operating Agreement does not limit the pre-condition to capital calls to "then existing Third­

Party Lenders" or the " Initial Lender." This interpretation is not supported by the text of the 

Operating Agreement or its definitions. As discussed, it also does not matter that the then 

existing debt prohibited additional debt. A waiver or an inter-creditor agreement possibly could 

have been obtained (if appropriate and requested) or an additional line of credit or a release of 

any potential escrows from the then-existing lender possibly could have been obtained if 

requested to address cash shortfalls. 

However, and as discussed, the complaint does not set forth a basis for money damages and 

dismissal without prejudice is required. As discussed, however, dismissal with prejudice is not 

appropriate. Among other things, the plaintiff may well be entitled to declaratory relief that the 

capital call was ulta virus and that there was a breach of the Operating Agreement, requiring 

reversal of the transaction and the re issuance of any K-1 s. 

Leave is granted to file an amended pleading within 60 days . 

Accordingly, it is hereby 

ORDERED that both the motion and the cross motion are granted and the complaint is dismissed 

without prejudice; and it is further 

ORDERED that Capitol Hill 505 Associates, LLC may file an amended complaint within 60 

days or the dismissal shall become with prejudice. 
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8/26/2024 
DATE 

CHECK ONE: 

ANDREW BORROK, J.S.C. 

APPLICATION: 

CHECK IF APPROPRIATE: 

CASE DISPOSED 

GRANTED □ DENIED 

SETTLE ORDER 

INCLUDES TRANSFER/REASSIGN ~ 
NON-FINAL DISPOSITION 

GRANTED IN PART 

SUBMIT ORDER 

FIDUCIARY APPOINTMENT 
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