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AMENDED AND RESTATED BY-LAWS 

of 

MERCHANT FACTORS CORP. 

(As adopted by resolution of the Board of Directors on January 21, 2022) 

ARTICLE I – NAME, JURISDICTION, AND OFFICES 

The name of the corporation is Merchant Factors Corp. (the “corporation”).  The corporation is 
organized under the Business Corporation Law of New York (the “Business Corporation Law”). The 

corporation may have offices at such places within or with­out the State of New York as the board of 

directors of the corporation (the “Board”) may from time to time determine or the business of the 

corporation may require. 

ARTICLE II - SHAREHOLDERS 

1. ANNUAL MEETING. 

The annual meeting of the shareholders shall be held at such date and time and in such place as 

the Board shall from time to time determine. 

2. SPECIAL MEETINGS. 

Special meetings of the shareholders may be called by the Board or by the president and shall be 

called by the president or the secretary at the request in writing of a majority of the Board or at the 

request in writing by shareholders owning a majority of the shares issued and outstanding. Such request 

shall state the purpose or purposes of the proposed meeting. The holders of a majority of the votes of 

shares entitled to vote thereat shall constitute a quorum at a meeting of shareholders for the transaction of 

any business.  

ARTICLE III - DIRECTORS 

1. THE ROLE OF THE BOARD 

(a) The business and affairs of the corporation shall be managed under the direction of the 

Board, pursuant to and in accordance with the laws of the State of New York applicable to corporations 

organized under the Business Corporation Law (“Applicable Law”). In fulfilling such function, the Board 

shall have all the powers, authority, duties, and responsibilities given to the board of directors of a 

corporation under Applicable Law. 

(b) The members of the Board shall discharge their duties as directors in good faith, with 

care and loyalty consistent with Applicable Law, including without limitation the provisions of Section 

717 of the Business Corporation Law. 

(c) The Board is directly responsible for the hiring and oversight of the president and chief 

executive officer of the corporation (“CEO”) and, together with the CEO, the hiring and oversight of 

such other officers of the corporation, if any, as the Board shall determine from time to time. In addition, 

the Board is responsible for working with the CEO to establish and from time to time evaluate the 

strategic direction of the corporation. The Board is also responsible for upholding good corporate 
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governance, including authorizing the selection of the corporation’s independent auditor and review and 

approval of the annual financial statements of the corporation and the audit opinion relating thereto. 

2. SIZE OF THE BOARD. 

The Board currently consists of 6 members. The number of directors constituting the entire 

Board may be increased or decreased from time to time by vote of the majority of the entire Board, 

except that no decrease shall shorten the term of any incumbent director. 

3. ELECTION AND TERM OF DIRECTORS. 

At each annual meeting of shareholders, the shareholders shall elect directors to hold office until 

the next annual meeting. Each director shall hold office until the expiration of the term for which he is 

elected and until his successor has been elected and qualified, or until his prior resignation or removal. 

4. REMOVAL OF DIRECTORS FOR CAUSE. 

(a) Any director may be removed for Cause (as defined in these by-laws) by vote of the 

holders of a majority of the shares then entitled to vote in the election of any directors  

(“Shareholder Vote”). Subject to the approval of these by-laws by Shareholder Vote, a director may also 

be removed for Cause by resolution adopted by the affirmative vote of two-thirds of the Board members 

present at a meeting called for such purpose. At least 10 days’ notice of such action shall be given to all 

shareholders and directors, including the affected Board member.  

(b) As used herein, “Cause” means any of the following: 

(i) willful misconduct (including, without limitation, fraud, theft or embezzlement) 

that results in harm to the reputation, business or business relationships of the corporation; 

(ii) inappropriate behavior or misconduct that is detrimental to the corporation 

and/or the proper functioning of the Board, including but not limited to 

1. threats and/or personal attacks on other directors, whether verbal, 

written, by email or in social media; 

2. continual disruption of Board meetings; and/or; 

3. engaging in persistent inappropriate, abusive, or destructive behavior. 

(iii) gross negligence in the performance of his or her duties and responsibilities 

related to the corporation, which gross negligence has resulted or would be reasonably likely to 

result in substantial harm to the reputation, business or business relationships of the corporation; 

or 

(iv) conviction of, or a plea of no contest to, any criminal offense that results in a 

custodial penalty exceeding 30 days (but excluding misdemeanor motor vehicle offenses). 

(c) No Board member shall be removed for Cause as provided in paragraph (a) above unless 

and until the following procedures have been complied with: 

1. Written notice that a Board member is subject to removal for Cause (a “Notice of 
Cause”) shall be given to such Board member in writing at least 30 days prior to the giving of the 
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10-day notice period provided for in paragraph (a). Any Notice of Cause shall specify the 

conduct of the affected Board member purporting to constitute Cause as defined herein.  

2. Any Board member receiving a Notice of Cause shall have the right to respond 

in writing (the affected director’s “Response”) to the allegations of Cause specified in such 

written warning. 

3. Both the Notice of Cause and, if the affected director shall have delivered a 

Response within such 30 day period, the Response of such affected director, shall be given to all 

shareholders and directors of the corporation at least 10 days prior to the taking of any action 

pursuant to paragraph (a). 

(d) In the event of any vacancy on the Board, whether resulting from any removal, 

resignation, death, or incapacity of a Board member or from an increase in the size of the Board, a special 

meeting of the shareholders of the corporation shall be convened within 30 days, so that such vacancy 

may be filled by shareholder action in accordance with these by-laws (and any shareholders agreement 

then in effect); provided, however, that if such vacancy is not filled by the shareholders within such 30 

day period, then such vacancy may be filled by a two-thirds vote of the remaining Board members (even 

if less than a quorum), with the term of any director appointed by the Board to fill such a vacancy 

continuing until the next annual meeting of shareholders. Notwithstanding Section 2 of this Article, the 

Board shall not take any action to reduce the size of the Board during such 30 day period. 

5.  RESIGNATION. 

A director may resign at any time by giving written notice to the Board, the president or the 

secretary of the corporation. Unless otherwise specified in the notice, the resignation shall take effect 

upon receipt thereof by the Board or such officer, and the acceptance of the resignation shall not be 

necessary to make it effective. 

6. QUORUM OF DIRECTORS. 

Unless otherwise provided in the certificate of incorporation, a majority of the entire Board shall 

constitute a quorum for the transaction of business or of any specified item of business. 

7. ACTION OF THE BOARD. 

Unless otherwise required by Applicable Law, the vote of a majority of the directors present at 

the time of the vote, if a quorum is present at such time, shall be the act of the Board. Each director 

present shall have one vote regardless of the number of shares, if any, which he may hold. 

8. REGULAR QUARTERLY MEETINGS. 

Regular meetings of the Board shall be convened at least four times per year, at such date, time, 

and place as shall be set forth in the notice of the meeting. The chairman (or, if there is no chairman, the 

president of the corporation) shall give the Board members at least three weeks’ notice by email of such 
regular meetings, and shall be responsible for providing preliminary and final agendas on a timely basis.  

9. NOTICE OF MEETINGS OF THE BOARD, ADJOURNMENT. 

(a) Special meetings of the Board shall be held upon notice to the directors and may be 

called by the president or chairman upon at least three days’ notice to each director either personally or 

by mail or by email; special meetings shall be called by the president or by the secretary in a like manner 
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on written request of two directors. Notice of a meeting need not be given to any director who submits a 

waiver of notice whether before or after the meeting or who attends the meeting without protesting prior 

thereto or at its commencement, the lack of notice to him. 

(b) A majority of the directors present, whether or not a quorum is present, may adjourn any 

meeting to another time and place. Notice of the adjournment shall be given all directors who were 

absent at the time of the adjournment and, unless such time and place are announced at the meeting, to 

the other directors. 

10. CHAIRMAN. 

If the Board has chosen a chairman, such chairman shall preside at all meetings of the Board at 

which he or she is present. Otherwise, the president, or in his absence, any other director chosen by the 

Board at such meeting shall preside. The chairman (or if there is no chairman, the secretary) shall cause 

minutes of all regular and special meetings of the Board to be distributed via email to all Board members 

on a timely basis. 

11. EXECUTIVE AND OTHER COMMITTEES. 

The Board, by resolution adopted by two-thirds vote of the Board members present at a meeting, 

may designate from among its members an executive committee and/or other committees, each 

consisting of one or more directors. Each such committee shall serve at the pleasure of the Board and 

shall have such powers as the Board shall delegate in the resolution establishing the same, subject to the 

limitations on such powers set forth in the Business Corporation Law. 

12. COMPENSATION. 

No compensation shall be paid to directors, as such, for their services. Nothing herein contained 

shall be construed to preclude any director from serving the corporation in any other capacity and 

receiving compensation therefor. 

ARTICLE IV - OFFICERS 

1. OFFICES, ELECTION, TERM. 

(a) The Board may elect or appoint a president, one or more vice-presidents, and a secretary 

and a treasurer, and such other officers, if any, as the Board may determine, who shall have such duties, 

powers and functions as shall be provided in these by-laws or by the Board (or, if not so provided, as 

shall be usual and customary in business corporations of a character reasonably similar to the 

corporation). 

(b) Each officer shall hold office for the term for which he is elected or appointed and until 

his successor has been elected or appointed and qualified. 

2. REMOVAL, RESIGNATION, SALARY, ETC. 

(a) Any officer elected or appointed by the Board may be removed by the Board with or 

without cause. 

(b) In the event of the death, resignation or removal of an officer, the Board in its discretion 

may elect or appoint a successor to fill the unexpired term. 
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(c) Any two or more offices may be held by the same person, except the offices of president 

and secretary.  

(d) The compensation of officers, if any, shall be fixed by the Board, subject to such 

employment agreements, if any, as shall be in effect from time to time.  

3. PRESIDENT. 

The president shall be the chief executive officer of the corporation; he shall have the 

management of the business of the corporation and shall see that all orders and resolutions of the Board 

are carried into effect. 

4. VICE-PRESIDENTS. 

During the absence or disability of the president, the vice-president, or if there are more than one, 

the executive vice-president, shall have all the powers and functions of the president. Each vice-president 

shall perform such other duties as the president shall delegate or the Board shall prescribe. 

5. SECRETARY. 

The secretary shall: 

(a) attend all meetings of the board and of the shareholders; 

(b) record all votes and minutes of all proceedings in a book to be kept for that 

purpose; 

(c) give or cause to be given notice of all meetings of shareholders and of special 

meetings of the Board; and 

perform such other duties as may be prescribed by the board. 

6. ASSISTANT-SECRETARIES. 

During the absence or disability of the secretary, the assistant-secretary, if there is one (and, if 

there be more than one, the one so designated by the secretary or by the Board), shall have all the powers 

and functions of the secretary. 

7. TREASURER. 

The treasurer shall: 

(a) have the custody of the corporate funds and securities; 

(b) keep full and accurate accounts of receipts and disbursements in the corporate books; 

(c) deposit all money and other valuables in the name and to the credit of the corporation in 

such depositories as may be designated by the Board; 

(d) disburse the funds of the corporation as may be ordered or authorized by the Board and 

preserve proper vouchers for such disbursements; 

(e) render to the president and Board at the regular meetings of the Board, or whenever they 

require it, an account of all his transactions as treasurer and of the financial condition of the corporation; 
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(f) render a full financial report at the annual meeting of the shareholders if so requested; 

(g) be furnished by all corporate officers and agents at his request, with such reports and 

statements as he may require as to all financial transactions of the corporation; 

(h) perform such other duties as from time to time are assigned to him by the Board or the 

president. 

8. ASSISTANT-TREASURER. 

During the absence or disability of the treasurer, the assistant-treasurer, if there is one (and, if 

there be more than one, the one so designated by the treasurer or by the Board), shall have all the powers 

and functions of the treasurer. 

ARTICLE V - CERTIFICATES FOR SHARES 

1. CERTIFICATES. 

The shares of the corporation shall be represented by certificates. They shall be numbered and 

entered in the books of the corporation as they are issued. They shall exhibit the holder's name and the 

number of shares and shall be signed by the president or a vice-president and the treasurer or the 

secretary and shall bear the corporate seal. 

2. LOST OR DESTROYED CERTIFICATES. 

The Board may direct a new certificate or certificates to be issued in place of any certificate or 

certificates theretofore issued by the corporation, alleged to have been lost or destroyed, upon the making 

of an affidavit of that fact by the person claiming the certificate to be lost or destroyed. When authorizing 

such issue of a new certificate or certificates, the Board may, in its discretion and as a condition 

precedent to the issuance thereof, require the owner of such lost or destroyed certificate or certificates, or 

his legal representative, to give the corporation a bond in such sum and with such surety or sureties as it 

may direct as indemnity against any claim that may be made against the corporation with respect to the 

certificate alleged to have been lost or destroyed. 

3. TRANSFERS OF SHARES. 

(a) Upon surrender to the corporation or the transfer agent of the corporation of a certificate 

for shares duly endorsed or accompanied by proper evidence of succession, assignment or authority to 

transfer, it shall be the duty of the corporation to issue a new certificate to the person entitled thereto and 

to cancel the old certificate, and every such transfer shall be entered on the transfer book of the 

corporation which shall be kept at its principal office.  

(b) The corporation shall be entitled to treat the holder of record of any share as the holder in 

fact thereof and, accordingly, shall not be bound to recognize any equitable or other claim to or interest in 

such share on the part of any other person whether or not it shall have express or other notice thereof, 

except as expressly provided by Applicable Law. 

4. CLOSING TRANSFER BOOKS. 

The Board shall have the power to close the share transfer books of the corporation for a period 

of not more than ten days during the thirty day period immediately preceding (l) any shareholders’ 
meeting, or (2) any date upon which shareholders shall be called upon to or have a right to take action 
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without a meeting, or (3) any date fixed for the payment of a dividend or any other form of distribution, 

and only those shareholders of record at the time the transfer books are closed shall be recognized as such 

for the purpose of (1) receiving notice of or voting at such meeting, or (2) allowing them to take 

appropriate action, or (3) entitling them to receive any dividend or other form of distribution. 

ARTICLE: VI - DIVIDENDS 

Subject to the provisions of the certificate of incorporation and Applicable Law, dividends on the 

outstanding shares of the corporation may be declared in such amounts and at such time or times as the 

Board may determine. Before payment of any dividend, there may be set aside out of the net profits of 

the corporation available for dividends such sum or sums as the Board may from time to time in its 

absolute discretion deem proper as a reserve fund to meet contingencies or for such other purpose as the 

Board shall deem conducive to the interests of the corporation, and the Board may modify or abolish any 

such reserve. 

ARTICLE VII - CORPORATE SEAL 

The seal of the corporation shall be circular in form and bear the name of the corporation, the 

year of its organization and the words "Corporate Seal, New York." The seal may be used by causing it to 

be impressed directly on the instrument or writing to be sealed, or upon adhesive substance affixed 

thereto, or as the secretary of the corporation may otherwise determine.  

ARTICLE VIII - EXECUTION OF INSTRUMENTS 

All corporate instruments and documents shall be signed or counter­signed, executed, verified or 

acknowledged by the president or any vice president, and/or by such other and/or additional officer or 

officers or other person or persons as the Board may from time to time designate. 

ARTICLE IX - FISCAL YEAR 

The fiscal year shall begin the first day of January in each year. 

ARTICLE X - REFERENCES TO CERTIFICATE OF INCORPORATION 

Reference to the certificate of incorporation in these by-laws shall include all amendments 

thereto or changes thereof unless specifically excepted. 

ARTICLE XI -  REPEAL OR AMENDMENT OF BY-LAWS 

Except as otherwise provided in the certificate of incorporation, the by-laws may be amended, 

repealed or adopted by a majority of the votes cast by the shares at the time entitled to vote in the election 

of any directors. By-laws may also be amended, repealed or adopted by two-thirds vote of the entire 

Board, but any by-law adopted by the Board may be amended by the shareholders entitled to vote thereon 

as hereinabove provided. No such action to amend, repeal, or adopt the by-laws shall be effective unless, 

in either case, each of the directors and each of the shareholders (or, in the case of any shareholder that is 

a trust, the trustees of such shareholding trust) shall have received at least 14 days’ prior notice thereof, in 
writing or by email.  
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