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QUESTIONS ON APPEAL 

Question 1: Did the Supreme Court err in holding that the individual defendants’ 

(the “Director Defendants”) removal of Plaintiff-Appellant Russell Kaye from the 

Merchant Factors Corp. (“Merchant” or the “Company”) Board of Directors (the 

“Board”) was lawful even though the Director Defendants removed Russell pursuant 

to and based on a by-law provision that did not empower the Board to remove a 

director? 

Answer: Yes. 

Question 2: Did the Supreme Court err in holding that Merchant’s original by-laws 

sanctioned the Board’s removal of Russell even though the Board was expressly 

acting pursuant to newly amended and restated by-laws and removed Russell based 

on those new by-law provisions? 

Answer: Yes. 

Question 3: Did the Supreme Court err in holding that the Director Defendants’ 

removal of Russell was shielded from judicial review by the business judgment rule 

despite (1) New York law providing that removal of directors by a board of directors 

(as opposed to by shareholders) should be limited to only grave derelictions and (2) 

Russell pleading facts that support his contention that the Board acted in bad faith 

and with an improper motive in removing him from the Board? 

Answer: Yes. 
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Question 4: Did the Supreme Court err in dismissing Russell’s cause of action for 

the production of books and records because Russell is no longer a director of the 

Company (a “Director” of Merchant) and thus no longer entitled to Company books 

and records as a Director, despite that Russell’s claim was based on his rights both 

as a Director and as a shareholder? 

Answer: Yes 

Question 5: Did the Supreme Court abuse its discretion in dismissing the action with 

prejudice and not permitting Russell the opportunity to replead to address any 

perceived pleading deficiencies? 

Answer: Yes. 

INTRODUCTION 

Under New York law, a corporate board member may be removed by an action 

of the board only when the board acts pursuant to “the specific provisions of a by-

law adopted by the shareholders.”1 And even then, removal of a fellow board 

member should be limited to instances of “grave derelictions” and the power “should 

be circumscribed and guarded jealously against abuse.”2 

Here, the Board adopted amended and restated by-laws, which included a new 

expansive definition of what constitutes “cause” for removal of a director. The 

 
1 N.Y.B.C.L. (“BCL”) § 706(a). 
2 Petition of Holmes, 286 A.D. 500, 503 (1st Dep’t 1955). 



3 

Director Defendants then voted to remove Russell from the Board of Merchant based 

on that new definition even though, by the terms of the by-law provision they were 

acting under (and New York law), that provision could be used by the Board only if 

the shareholders first voted to approve it, which never happened. 

The lower court acknowledged that the Board had no power to remove Russell 

pursuant to the by-law provision under which it acted. That should have been 

dispositive of the case. Instead of stopping the inquiry there, however, the lower 

court analyzed a hypothetical. It considered whether the Board could have removed 

Russell pursuant to an earlier version of the Company’s by-laws if the Board had 

acted under an earlier, now replaced, by-law provision. The lower court found that 

under the earlier by-laws, the Board had authority to remove Directors, that such 

authority remained with the Board, and that this prior authority sanctioned the 

Board’s action in this case.  

The court found that it did not matter that the Board acted under and justified 

Russell’s removal with the expanded definition of cause included in the new by-

laws. Without support and contrary to basic principles of New York corporate law, 

the court held that because the earlier by-laws authorized removal for cause, the 

Board’s action under the new by-laws was protected by the business judgment rule 

and there could be no further judicial inquiry into the matter. 
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As set forth in the First Amended Complaint (the “FAC”), the Company and 

Board engaged in a pattern of troubling and knowingly unlawful conduct towards 

Russell as part of a bad faith campaign against him. Yet the lower court found that 

these allegations were inadequate to overcome the business judgment rule on even a 

pre-discovery motion to dismiss. The lower court then used this part of its decision 

as grounds to dismiss Russell’s request for books and records, finding that since 

Russell was no longer a Director, he did not have a common law right to corporate 

books and records as a Director of the Company. This ignored the fact that Russell 

expressly claimed entitlement to books and records as a shareholder under the 

common law and BCL § 624. 

The lower court compounded these errors by dismissing the action with 

prejudice without any opportunity to replead. As set forth below, Russell should be 

reinstated to the Merchant Board, and he should be granted the books and records 

that the Company previously acknowledged he is entitled to as both a shareholder 

and Director. 
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STATEMENT OF FACTS 

I. The parties. 

Merchant is a closely held corporation with 105.63 outstanding shares. (R. 

197, ¶ 10.) The individual parties to this action are all shareholders and (save 

Russell) Directors on Merchant’s Board. (R. 197-98, ¶¶ 9, 11-15.) 

Russell holds 12.5 shares in his individual capacity and is a co-trustee of the 

Crossing 18 Trust (the “Trust”), which owns 45 shares of the Company. (R. 197-98, 

¶¶ 9, 16.) Russell was a director from 2007 until March 13, 2024. (R. 197, ¶ 9.) 

Defendant Steven Kaye is Russell’s brother. (R. 197, ¶ 12.) Steven 

individually holds 12.5 Merchant shares and is a co-trustee of the Trust. (R. 197-98, 

¶¶ 12, 16.) Defendants Grusd, Robbins, Winters, and Wollman are all members of 

Merchant’s Board and own 7, 6, 12.63, and 10 shares of the Company, respectively. 

(R. 197-98, ¶¶ 11, 13-15.) A table showing the ownership of the Company is below:  

Shareholder No. of Shares Ownership Percentage 
(approx.) 

Crossing 18 Trust 45 42.6 

Russell Kaye 12.5 11.8 

Steven Kaye 12.5 11.8 

Neville Grusd 7 6.6 

Bonnie Robbins 6 5.7 
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Adam Winters 12.63 12 

Richard Wollman 10 9.5 

II. The Company. 

In or around 1981, Walter Kaye, Russell and Steven’s father, founded 

Merchant. (R. 198, ¶ 17.) In October 1984, Walter Kaye, along with three other initial 

shareholders (one of whom was the father of Wollman and one the father of 

Robbins), executed the Company’s Shareholders’ Agreement (the “SH Agreement”). 

(R. 198, ¶¶ 17-18.) 

A. The Shareholders’ Agreement. 

Section 3(a) of the SH Agreement sets forth the way shareholders appoint 

Directors to Merchant’s Board. (R. 198, ¶ 19.) Section 3(a) reads, in part: “The Board 

of Directors shall consist of four (4) Directors. Each Shareholder shall have the right 

to appoint one (1) Director.” (Id.)  

Over time, the number of the Company’s shareholders increased. (R. 199, ¶ 

22.) Once there were more than four shareholders, this created a conflict within 

Section 3(a), since it provided both that (i) there would be four Directors and (ii) 

each shareholder of the Company had the right to appoint one Director. The 

Company’s shareholders have interpreted the SH Agreement’s commitment to each 

shareholder being entitled to appoint a Director as taking precedence and they have 
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historically maintained the practice that each shareholder may appoint one Director 

to serve on the Board. (Id.) 

In fact, because the Company and its shareholders maintained this practice 

and each shareholder used their right to appoint one Director to appoint themself, as 

of the filing of the FAC, the Company had not held a shareholder’s meeting or a 

formal vote on Directors in years. (R. 199, ¶ 25.) 

Since 2007, the Company has had the same seven shareholders. From 2007 to 

around 2018, the Company had seven Directors: each of the individual shareholders 

and Bernice Kaye, Russell and Steven’s mother, who was the Trust’s Director 

designee. (R. 67.) When Bernice Kaye passed, no replacement Director was 

appointed for the Trust. (R. 199, ¶ 24.) Since the Director Defendants removed 

Russell from the Board in March 2024, the Company has had just five directors. (R. 

199, ¶ 23.) 

B. The by-laws. 

The original Merchant shareholders/Directors passed the Company’s original 

by-laws (the “Original Bylaws”). (R. 312-22.) Article III.5 of the Original Bylaws 

provided that the Company’s “directors may be removed for cause by vote of the 

shareholders or by action of the board. Directors may be removed without cause only 

by vote of the shareholders.” (R. 315.) The Original Bylaws also provided that they 
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were “subject and subordinate to the terms of” the SH Agreement and in the case of 

any conflict, the terms of the SH Agreement controlled. (R. 322.) 

In January 2022, the Company’s Board adopted Amended and Restated By-

laws (the “Amended Bylaws”), which replaced the Original Bylaws. (R. 323.) 

Amended Bylaw III.4 is titled “REMOVAL OF DIRECTORS FOR CAUSE” 

and provides, in relevant part, as follows: 

(a) Any director may be removed for Cause (as defined in these 
by-laws) by vote of the holders of a majority of the shares 
then entitled to vote in the election of any directors 
(“Shareholder Vote”). Subject to the approval of these by-laws 
by Shareholder Vote, a director may also be removed for 
Cause by resolution adopted by the affirmative vote of two-
thirds of the Board members present at a meeting called for 
such purpose. At least 10 days’ notice of such action shall be 
given to all shareholders and directors, including the affected 
Board member. 

(b) As used herein, “Cause” means any of the following: 
i. willful misconduct (including, without limitation, 

fraud, theft or embezzlement) that results in harm to the 
reputation, business or business relationships of the 
corporation; 

ii. inappropriate behavior or misconduct that is 
detrimental to the corporation and/or the proper 
functioning of the Board, including but not limited to 

1. threats and/or personal attacks on other 
directors, whether verbal, written, by email or 
in social media; 

2. continual disruption of Board meetings; 
and/or; 

3. engaging in persistent inappropriate, abusive, 
or destructive behavior. 

 
(R. 324) (emphasis added). 
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In short, the Amended Bylaws (1) materially expanded what could constitute 

“cause” for removal of a Director; (2) provided that a Director could be removed by 

a vote of the majority of outstanding shares; and (3) provided that if the Amended 

Bylaws were approved by a shareholder vote, then then the Board could remove a 

Director by a two-thirds vote.  

The Amended Bylaws were never approved by a shareholder vote or even 

taken up for a vote by the shareholders. (R. 199, ¶ 27.) Accordingly, under the 

Company’s current by-laws, a Director may be removed only by a majority vote of 

outstanding shares. 

III. The Company denied Russell’s requests to inspect books and records 
concerning subordinated debt without justification and in violation of 
New York law.        

 
Years ago, to increase the Company’s liquidity, Merchant issued subordinated 

debt notes to its shareholders. (R. 200, ¶ 31.) In some instances, the sub-debt notes 

issued to different shareholders paid out different interest rates. (R. 200, ¶ 33.) For 

example, for several years, the Trust’s notes earned significantly lower interest rates 

than did other shareholders’ notes. (Id.) On multiple occasions, Russell offered to 

provide refinancing on the sub-debt at a rate 400 basis points lower than the 

Company was paying on the notes, which would have saved Merchant millions of 

dollars. (R. 200, ¶¶ 34-35.) The Company did not accept any of Russell’s offers, 
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likely because the other Directors were personally benefiting from the higher interest 

rates. (R. 200-01, ¶¶ 35-36.) 

In May 2023, while he was a sitting Director, Russell sought to inspect certain 

of Merchant’s books and records relating to its sub-debt. (R. 201, ¶ 37.) Specifically, 

Russell requested: “Correspondence since 2016 between or among any of the 

stockholders, directors or other insiders and the Company’s counsel, accountants 

and/or any member of management regarding the creation or repayment of any 

indebtedness of the Company with stockholders, directors or other insiders and/or 

their affiliates.” (Id.) Russell sought these records so that he could (i) ensure that the 

Director Defendants were placing their fiduciary duties to the Company above their 

own personal interests; and (ii) have a more complete understanding of why different 

shareholders/note-holders received disparate interest rates at times. (R. 201, ¶ 38.) 

After receiving the request, Merchant’s counsel, Marc Leaf, spoke with 

Russell’s counsel. (R. 201, ¶ 39.) Leaf acknowledged that Russell was entitled to the 

information and records sought but noted that the records could be voluminous and 

requested that Russell consider a way to limit the scope of information the Company 

would provide. (Id.) 

Russell agreed and sent Leaf proposed search terms to limit the scope of 

records. (R. 201, ¶ 40.) Before providing any records to Russell, however, the 

Company’s management terminated Leaf, who had served the Company for more 
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than six years, and then reversed its position on granting Russell access to the records 

he requested, to which Leaf had (correctly) acknowledged Russell was entitled. (R. 

202, ¶¶ 42-43.) 

During Merchant’s December 2023 Board of Directors meeting, the 

Company’s new counsel, David Kaufman, stated that the Company was not 

obligated to provide the requested records to Russell absent a court order. (R. 202, ¶ 

44.) During that same meeting, Russell again proposed to provide refinancing of the 

sub-debt at 400 basis points lower than the Company was paying. (R. 202, ¶ 45.) 

The other Board members, who were personally being paid the higher rates, rejected 

the proposal without discussion. (Id.) 

Following a discussion between counsel for Russell and the Company, on 

January 31, 2024, counsel for Russell wrote to Kaufman to (1) inquire about whether 

the Company viewed refinancing its sub-debt as requiring Board approval or if it 

was something the Company’s management had the authority to do; and (2) re-state 

Russell’s requests for books and records. (R. 202, ¶ 46; R. 211-12.) 

In the email, counsel for Russell noted that, through Leaf, the Company had 

previously acknowledged Russell’s entitlement to the information he sought and that 

under New York law, Russell as a Director had an absolute and unqualified right to 

corporate records, including supporting caselaw citations. (Id.) Counsel also 
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proposed search terms, which were narrower than those discussed with Leaf prior to 

the Company terminating him. (Id.) 

Two days later, Kaufman responded. (R. 202, ¶ 47; R. 210-11.) Kaufman did 

not answer the question about whether refinancing the sub-debt required Board 

approval but just stated that Russell’s proposal had been rejected. (Id.) Regarding 

Russell’s request for books and records, Kaufman stated that the Company would 

not provide the information because “the scope of the request and suggested search 

parameters make clear that this information is not being sought in a good faith effort 

to carry out any duty or corporate obligation.” (Id.) 

Counsel for Russell responded on February 5, 2024. (R. 209-10.) In that email, 

Russell’s counsel (1) provided additional legal authority further confirming that 

directors in New York have an absolute and unqualified right to inspect corporate 

books and records; (2) noted that Russell’s inquiry was for a proper purpose as the 

Company had already acknowledged; and (3) addressed the impropriety of 

Merchant’s management acting as a gatekeeper regarding what information it would 

permit a Director to see. (Id.) Russell’s counsel implored the Company to reconsider 

its position as Russell’s right to the information he sought could not be disputed in 

good faith. (Id.) 

Merchant did not respond or provide any legal justification for its refusal to 

provide Russell with the requested books and records. (R. 203, ¶ 50.) 
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IV. The Director Defendants removed Russell from the Board pursuant to 
Article III, Section 4(b)(ii) of the Amended Bylaws. 

 
On January 26, 2024, Wollman circulated a notice of a Special Board Meeting 

(the “Notice”). (R. 82-83; R. 203, ¶ 51.) The Notice stated that, “The agenda of the 

Special Board Meeting will be the removal of Russell Kaye pursuant to Article III, 

Section 4 of the Amended and Restated By-Laws of the Company.” (R. 82; R. 203, 

¶ 52.) The Notice went on to specify that the proposed removal was pursuant to 

Article III.4(b)(ii) of the Company’s Amended Bylaws. (Id.) 

The Notice included the definition of cause contained in Amended Bylaw 

III.4(b)(ii) and identified alleged conduct that it claimed constituted for cause 

removal under this by-law provision. The Notice did not reference any other by-law 

provision or assert that Russell had engaged in any malfeasance, breach of fiduciary 

duty, or faithless conduct towards Merchant. Nor did the Notice assert that Russell 

had engaged in any conduct that would implicate any of the other definitions of cause 

contained in the Amended Bylaws. (R. 82-83.) 

 On March 13, 2024, the Board held the noticed Special Meeting and voted to 

remove Russell from the Board. (R. 196, ¶ 7.) The Board took this action even 

though the by-law under which the Board acted specified that the Board’s ability to 

remove a Director pursuant to that by-law section was “[s]ubject to the approval of 

these by-laws by Shareholder Vote” and the Amended Bylaws were not approved by 

a shareholder vote. (R. 204, ¶¶ 55, 56, 58.) 
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In other words, the by-law the Director Defendants used to remove Russell 

expressly stated that the Directors did not have the authority to remove Russell (or 

any other Director) under that by-law. (Id.) 

V. Procedural history. 

Russell filed his initial complaint in this action on February 23, 2024, and then 

moved for a temporary restraining order and preliminary injunction to enjoin the 

Board from holding the Special Meeting. (R. 186-87.) The lower court denied the 

TRO and (since the meeting would be held before further briefing and a decision on 

the motion) Russell subsequently withdrew the preliminary injunction motion. (R. 

189.) After the Defendant Directors voted to remove Russell from the Board, Russell 

updated his pleading and filed the FAC. (R. 195-208.) The FAC asserts two causes 

of action: (1) for a declaratory judgment that (a) the Board’s March 13, 2024 removal 

of Russell from his position as a Director of the Company was ultra vires, unlawful, 

and of no force or effect, and (b) reinstating Russell to his position as a Director of 

Merchant; and (2) seeking specific performance in the form of an order compelling 

Merchant to immediately make available its books and records relating to the 

Company’s sub-debt for Russell’s inspection. (R. 206-07, ¶¶ 68-84.) 

On June 10, 2024, Respondents moved to dismiss the FAC under CPLR 

3211(a)(1) and (a)(7). (R. 61-81.) The lower court heard argument on December 3, 
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2024, and issued a decision on July 7, 2025, in which it granted Defendants’ motion 

and dismissed the FAC with prejudice. (R. 5-58.) This appeal followed. 

VI. The lower court’s decision. 

The trial court recognized that the Director Defendants did not have the power 

to remove Russell pursuant to the by-law provision they acted under. (R. 13.) The 

court noted that (i) BCL § 706(a) permits a board of directors to remove a fellow 

director only when acting pursuant to “a by-law adopted by the shareholders”; and 

(ii) that Amended Bylaw Article III.4(a) itself provided that the Board could remove 

a Director pursuant to it only if the Amended Bylaws were approved by a shareholder 

vote, which had not happened. (Id.) 

The lower court also rejected the Defendants’ argument that Article III.4(a) 

merely clarified the definition of cause and thus did not require shareholder approval 

since the Original Bylaws contained a provision regarding Board removal of 

Directors for cause. (Id.) The court noted that the argument was “an attempt to get 

around” the fact that the shareholders had not approved the Amended Bylaws and 

that “Article III.4(a) simply does not give the board the power to remove anyone 

unless and until it is approved by shareholders.” (Id.) 

Despite holding that the Director Defendants did not have the power to act 

under the by-law provision that they used to remove Russell, the lower court found 

that “this does not end the inquiry.” (Id.) 
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The court when on to analyze whether, despite the Board’s adoption of 

Amended Bylaws, the Board maintained the power to remove a Director for cause 

under the Original Bylaws. (Id.) The lower court found that it did. (Id.) 

The lower court noted that under New York law, a board may not grant itself 

powers that it does not have at common law or that shareholders have not expressly 

given it. (R. 13-14.) Without citing any authority in support, the court held that the 

opposite must also be true and that if the shareholders vest some authority in a board 

of directors, the board cannot subsequently limit or put any constraints on that 

authority. (Id.) 

The court held that because the Original Bylaws provided that the Board could 

remove a Director for cause, the Board had the authority to remove Russell and it 

did not matter that the Board was not acting pursuant the Original Bylaws but was 

instead acting pursuant to by-laws that gave the Board no such authority. (R. 14-15.) 

The court further held that the Amended Bylaws’ expansion of the definition of 

cause, which the Board used to justify its removal of Russell, was of no moment 

because under the business judgment rule, in the absence of fraud, bad faith, or 

tortious conduct, a Board’s action, including removal of a fellow director, will not 

be questioned. (R. 15-17.) 
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The court held that because Russell did not make an express allegation of 

fraud or bad faith,3 that ended the court’s inquiry, and dismissed the claim for 

reinstatement with prejudice. (R. 16-17.) 

With respect to Russell’s cause of action for books and records, the lower 

court acknowledged that Russell had a right to books and records as a shareholder, 

but held that because he was requesting books and records as a Director, that claim 

was also dismissed with prejudice.4 (R. 17.) 

ARGUMENT 

I. The standard of review. 

On a motion to dismiss, a court must “accept the facts as alleged in the 

complaint as true, accord plaintiffs the benefit of every possible inference, and 

determine only whether the facts as alleged fit within any cognizable legal theory.” 

Leon v. Martinez, 84 N.Y.2d 83, 87-88 (1994) (citations omitted); see also Greystone 

Funding Corp. v. Kutner, 121 A.D.3d 581, 583 (1st Dep’t 2014) (a “court must give 

the pleading a liberal construction, accept all facts as alleged … to be true and afford 

the plaintiff the benefit of every possible inference”). “Under CPLR 3211(a)(1), a 

 
3 This is inaccurate. Russell expressly alleged the Director Defendants acted in bad faith (R. 196, 
¶ 5) and the allegations in the FAC as a whole support an inference of bad faith conduct. (R. 195-
208.) 
4 This assertion, too, was inaccurate. In the second cause of action, Russell sought books and 
records as a director and as a shareholder pursuant to BCL § 624 and common law. (R. 207, ¶ 81.) 
Russell’s entitlement to books and records as a shareholder was also thoroughly briefed by both 
parties below. (R. 76-79, 411-14, 426-27.) 
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dismissal is warranted only if the documentary evidence submitted conclusively 

establishes a defense to the asserted claims as a matter of law.” Id. at 88 (citation 

omitted); see also Goshen v. Mut. Life Ins. Co. of N.Y., 98 N.Y.2d 314, 326-27 (2002).  

“[T]he criterion is whether the proponent of the pleading has a cause of action, 

not whether he has stated one, and, unless it has been shown that a material fact as 

claimed by the pleader to be one is not a fact at all and unless it can be said that no 

significant dispute exists regarding it … dismissal should not eventuate.” 

Guggenheimer v. Ginzburg, 43 N.Y.2d 268, 275 (1977); see also Tap Holdings, LLC 

v. Orix Fin. Corp., 109 A.D.3d 167 (1st Dep’t 2013) (affirming denial of motion to 

dismiss). 

This Court reviews a trial court’s decision on a motion to dismiss under a de 

novo standard. See Consol. Rest. Operations, Inc. v. Westport Ins. Corp., 205 A.D.3d 

76, 81 (1st Dep’t 2022).  

II. The lower court’s finding that the Board lacked authority to remove 
Russell pursuant to Amended Bylaw III.4 was correct and dispositive. 

 
The Director Defendants purported to remove Russell under Amended Bylaw 

III.4(a)-(b). The lower court acknowledged the indisputable fact that the Board 

lacked the power to do this. (R. 13 (“Article III.4(a) [of the Amended Bylaws] simply 

does not give the board power to remove anyone unless and until it is approved by 

shareholders.”).)  
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This finding is dispositive of the case. A board of directors must act strictly in 

accordance with its company’s by-laws and the other governing corporate 

documents. See Stile v. Antico, 272 A.D.2d 403, 404 (2d Dep’t 2000) (holding that 

failure to comply with company’s by-laws rendered board’s election of new directors 

invalid). This is particularly true in the case of removing a fellow director that was 

appointed by shareholders. See BCL § 706(a) (providing that directors may be 

removed by the board based on “the specific provisions of a by-law adopted by the 

shareholders”); Petition of Holmes, 286 A.D. at 503 (“The power of directors to 

remove another director elected by the same constituents should be granted in 

definite terms and should be exercised for grave derelictions; and it should be 

circumscribed and guarded jealously against abuse”); see also Abberger v. Kulp, 156 

Misc. 210, 212 (Sup. Ct. Erie Cnty. July 5, 1935) (analyzing common law regarding 

removal of directors and holding “if a by-law provides for removal, its provisions 

must be followed before removal can be brought about”). The Board acted in an 

ultra vires manner in removing Russell and therefore that action is void. 

III. The lower court’s holding that the Board’s removal of Russell was 
proper because the Original (now replaced) Bylaws authorized 
removal of directors for cause was an inappropriate hypothetical 
inquiry and wrong as a matter of fact and law. 

After finding that Board could not do what it did, the lower court went on to 

analyze whether the Board had the authority to remove a Director by way of the 

Original Bylaws. The most glaring flaw in the lower court’s approach was that the 
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Director Defendants did not remove Russell pursuant to the Original Bylaws. 

Accordingly, the analysis of whether Original Bylaw III.5 remained in effect and 

could have been invoked by the Board to remove a director was entirely academic. 

Even engaging in this theoretical inquiry, the lower was incorrect in finding both that 

portions of the Original Bylaws remained in effect despite their wholesale 

replacement with the Amended Bylaws and that the Original Bylaws sanctioned 

Russell’s removal, particularly since the Board based removal on the expansive 

definition of cause, which was not part of the Original Bylaws. 

A. The Board did not remove Russell pursuant to Original Bylaw III.5 
and, accordingly, the lower court’s analysis of whether the Board 
could have done so was, at most, a theoretical inquiry. 

It is stating the obvious that the Director Defendants did not remove Russell 

pursuant to Original Bylaw III.5. Rather, the Board removed Russell pursuant to 

Amended Bylaw III.4(b)(ii). (R. 82.) The Notice provided, “The agenda of the 

Special Board Meeting will be the removal of Russell Kay pursuant to Article III, 

Section 4 of the Amended and Restated By-Laws of the Company.” (Id.) (emphasis 

added). More specifically, the Notice identified and invoked Amended Bylaw 

III.4(b)(ii) as the grounds for removing Russell. It did not assert that Russell had 

engaged in any malfeasance or been faithless towards Merchant. Nor did the Notice 

claim that the Board sought, or had grounds, to remove Russell pursuant to any other 

by-law provision. (Id.) 
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Whether the Board could have removed Russell pursuant to a different by-law 

provision (new or old) is of no moment because it is simply not what happened.  

This matters. New York law mandates a high procedural and substantive bar 

for a board of directors to remove a fellow director. The BCL provides that “the 

specific provisions of a by-law adopted by the shareholders” may be a basis for a 

board to remove a fellow director. BCL § 706(a) (emphasis added). While courts 

analyzing situations in which directors may be removed by the board have found 

that “if a by-law provides for removal, its provisions must be followed before 

removal can be brought about[,]”5 that removal by fellow directors should be limited 

to “grave derelictions” and that conduct that would warrant removal of a corporate 

officer may not be sufficient to remove a director for cause.6 

Here the Board’s substantive basis for Russell’s removal was a new provision 

in the Amended Bylaws: Amended Bylaw III.4(b)(ii), which addresses uncivil or 

inappropriate behavior. Nothing remotely similar is found in the Original Bylaws. 

Accordingly, even if the lower court was correct in its finding that Original Bylaw 

III.5 remained in effect until the Amended Bylaws were approved by the 

shareholders, that would just mean that the Board removed Russell pursuant to an 

 
5 Abberger, 156 Misc. at 212. 
6 Petition of Holmes, 286 A.D. at 503-04. And while there are fewer restrictions on the ability of 
shareholders to remove a director, even in the case of shareholder removal, there must be “service 
of specific charges…and full opportunity of meeting the accusations.” Auer v. Dressel, 306 
N.Y.427, 432 (1954). Here the specific charges were that Russell’s conduct violated Amended 
Bylaw III.4(b)(ii). (R. 82.) 
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inoperative by-law provision, making the action void. See, e.g., Parish v. N.Y. 

Produce Exch., 60 A.D. 11, 16 (1st Dep’t 1901) (holding that a board’s action that is 

beyond the scope of a board’s power is illegal and void”); accord. Solomon v. 

Armstrong, 747 A.2d 1098, 1114 (Del. Ch. 1999), aff’d, 746 A.2d 277 (Del. 2000) 

(“Void acts are those acts that the board … has no implicit or explicit authority to 

undertake… Void acts include… ultra vires acts.”). 

Notably, not even the Defendants argued that they had removed Russell 

pursuant to Original Bylaw III.5 or that they were entitled to do so. Defendants 

instead argued that Amended Bylaw III.4 merely clarified the Board’s existing 

powers under the Original Bylaws by defining cause and providing a removal 

procedure and, as such, they acted within their authority by removing Russell 

pursuant to the Amended Bylaws. (R. 75-76.) Defendants recognized that they had 

removed Russell pursuant to Amended Bylaw III.4(b)(ii) and therefore needed to 

argue that they were empowered to act under that by-law provision. The lower court 

aptly noted that this argument was a transparent attempt to get around the fact that 

the Amended Bylaws had not been approved by the shareholders and therefore could 

not, pursuant to the BCL or their own terms, be used by the Board to remove a 

director. (R. 13.) 

Had the Board tried to remove Russell pursuant to Original Bylaw III.5, 

Russell would have responded to that specific effort and a different set of facts would 
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have played out in that alternate universe. The simple fact in this case is that the 

Board acted substantively and procedurally under a by-law provision that it could 

not lawfully act under making its action necessarily void. 

B. The lower court erred in holding that the Board could not pass 
amended bylaws that required shareholder approval before the 
Board could act to remove a Director thereunder. 

The lower court’s holding was based on the inaccurate premise that a board 

of directors may not place any restrictions on a power the shareholders have given 

it. Specifically, the lower court found that because the Original Bylaws were 

approved by the shareholders and provided for removal of a Director by the Board 

for cause, the Board could not pass amended by-laws that required shareholder 

approval for the Board to remove a Director.7  

The fundamental precept of New York corporate law is protection of 

shareholders. In furtherance of this objective, the law places restrictions on boards 

from taking power away from shareholders or unilaterally granting itself powers that 

a board does not have at common law. The lower court acknowledged there was no 

legal authority supporting its conclusion, but nonetheless reasoned that if a board 

cannot unilaterally expand its powers, it follows that it cannot restrict its powers by 

 
7 It is not entirely clear if the lower court was holding that a board may not pass amended by-laws 
that require shareholder approval to exercise a power the shareholders previously gave to the board 
or if the holding was that a board may do so, but until the shareholders approve those new by-laws, 
the earlier by-law remains in effect. Either way, the holding is not legally supported. 
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subjecting powers it had been granted by the shareholders to further shareholder 

approval or oversight. 

The idea that giving authority back to the shareholders or providing for a 

process for more shareholder oversight somehow violates New York corporate law 

is unfounded and illogical. Over time, companies change. They grow, their shares 

pass to new ownership, directors and officers change, and by-law provisions that 

once were suitable may no longer be. There is sound reasoning for a rule that a board 

may not accumulate power on its own, but there is no such support for a rule that a 

board may not consider changes to a company over years, or in this case decades, 

and require further shareholder input and oversight regarding certain corporate rules, 

procedures, and board powers. 

The lower court speculated that a board might pass by-laws that require 

shareholder approval before the board could exercise a power that the shareholders 

previously granted it and then never put those by-laws to a shareholder vote, thereby 

thwarting the will of the shareholders as expressed in their earlier authorization 

(which in this case was from around 40 years ago). This concern is unwarranted. 

There is no process by which a board may prevent shareholders from voting on by-

laws that the board has enacted. Rather, shareholders have a legal right to vote to 

approve, amend, or repeal any by-law adopted by the company’s board. See BCL § 

601(a). In the lower court’s hypothetical scenario, shareholders could vote to 
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approve the new by-laws or, if they wished, could vote to repeal them and revert to 

earlier versions of the by-laws, or vote for some amended form of the by-laws. 

There is no basis to establish a blanket rule that a board cannot place a 

limitation on its authority subject to further shareholder review and input. This is 

particularly so in the context of a board’s power to remove a director appointed by 

the shareholders, which New York law provides is a power that should be finite and 

constrained.8  

C. The Amended Bylaws’ expansion of the definition of cause for 
removal of a director required shareholder approval. 

For purposes of a board removing a director, “cause” is a high bar under New 

York law. 

Petition of Holmes is instructive. In that case, the director at issue had made 

disparaging statements regarding corporate officers to newspapers and had even 

forged requests to the State Insurance Department so it appeared as if the 

communications came from policy holders with the implication that policyholders 

were dissatisfied with company management. 286 A.D. at 502. Even with these 

 
8 BCL § 706(2) further demonstrates the objective of New York corporate law to protect the rights 
of shareholders to appoint a director of their choice. That provision states that where a certificate 
of incorporation provides for certain classes or series of shares to appoint directors, the directors 
appointed by those shareholders may be removed only by a vote of that group of shareholders. 
Below, Russell drew a parallel between the SH Agreement’s provision that each shareholder is 
entitled to appoint a director and BCL § 706(2). The lower court rejected any argument that BCL 
§ 706(2) was applicable in this case. That may be. However, the statutory scheme supports the 
principle that New York law disfavors the removal of a director appointed by a group of 
shareholders (or in this case, a single shareholder), unless removal is supported by the shares that 
appointed that director. 
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facts—far more egregious than anything in this case where the Director Defendants 

never claimed Russell engaged in malfeasance but rather that he was difficult to 

work with—the Holmes Court held more fact finding was required to determine if 

the conduct was sufficiently egregious to warrant removal from the board. Id. at 504. 

This Court found that the company was justified in removing the petitioner from his 

position as a corporate officer but noted that the bar to remove a director was much 

higher and should be limited to “grave derelictions” only. Id. at 503-04. 

Cause for removing a director at common law means malfeasance or 

faithlessness to the corporation. See Matter of Burkin, 1 N.Y.2d 570, 572 (1956) 

(explaining that shareholders have a common law right to remove a “faithless 

fiduciary” as a director). It does not mean that some directors find it difficult to work 

with others. As this Court held in Petition of Holmes, that high standard is even more 

scrupulously applied in cases of removal by the board rather than by shareholders. 

In adopting the Amended Bylaws in 2022, the Board expanded the definition 

of “cause” for removing a Director beyond malfeasance or faithlessness. Amended 

Bylaw III.4(b)(i) effectively codifies what the common law recognizes as cause, i.e. 

“willful misconduct (including, without limitation, fraud, theft or embezzlement) 

that results in harm[,]” but the other subsections expand the definition. Subsection 

(iii) goes beyond malfeasance to include “gross negligence” as cause for removal 

and subsection (iv) provides that a criminal conviction or plea that leads to a 
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custodial penalty of more than 30 days constitutes cause. Subsection (ii), under 

which the Board acted and upon which it based its removal of Russell, is the most 

significant departure from common law cause (i.e., malfeasance or faithlessness). It 

covers “inappropriate behavior or misconduct that is detrimental to the corporation 

and/or the proper functioning of the Board.” This provision in effect made being 

perceived as rude or difficult to work with a basis for removal. 

Per BCL § 706(a), the shareholders must approve Amended Bylaw III.4(b) 

before that expanded definition of cause could be used by the Board as grounds to 

remove another director. Accordingly, it was necessary for the Amended Bylaws to 

contain the provision requiring shareholder approval before the Board could exercise 

authority under Amended Bylaw III.4. 

The lower court posited that until Amended Bylaw III.4 was approved by the 

shareholders, Original Bylaw III.5, which permitted the Board to remove a Director 

for cause, remained in effect. But the court’s conclusion that the Board’s removal of 

Russell was appropriate and lawful does not follow.  

The lower court stated, “it matters not what the Amended Bylaws provide 

regarding cause [because] defendants have the authority to remove for cause under 

the Original Bylaws.” (R. 15.) But the Board was expressly acting under the 

Amended Bylaws and using the expanded definition of cause in Amended Bylaw 

III.4(b)(ii) as a basis and justification to remove Russell. (R. 82.) Accordingly, what 
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the Amended Bylaws provided and whether the Board could invoke them is all that 

matters. The effect of the lower court’s holding was to permit the Board to combine 

aspects of the Original and Amended Bylaws so that it could remove Russell 

pursuant to the Original Bylaws but based on the definition of cause contained in the 

Amended Bylaws—effectively creating an entirely new and ad hoc set of by-law 

provisions governing removal of a Director. The conclusion is untenable. 

D. Amended Bylaw III.4(b)(ii) and the Board’s removal of Russell violate 
the SH Agreement. 

In the FAC, Russell also challenged the Director Defendant’s action on the 

grounds that the by-law provision under which they removed him, Amended Bylaw 

III.4(b)(ii), conflicted with the SH Agreement and was therefore void. (R. 204-06, 

¶¶ 59-67.) 

Section 3(a) of the SH Agreement provides that each Merchant shareholder 

may appoint a Director. The Board’s adoption of Amended Bylaw III.4(b)(ii) 

undermines this provision by giving other shareholders (or Directors subject to 

shareholder approval) the ability to strip a shareholder of their right to have the 

Director of their choice serve on the Board if the other shareholders find that 

individual bothersome. Amended Bylaw III.4(b)(ii) thus acts as a backdoor 

amendment to the SH Agreement, which may only be amended by agreement of all 

shareholders.  
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The lower court held that because the Original Bylaws, passed by the original 

shareholders, permitted the Board to remove a Director for “cause,” that “strongly 

suggest[ed] that the founders of the company saw no inconsistency between” the 

Original Bylaws and the SH Agreement. (R. 15.) This, however, was not responsive 

to Russell’s claim. 

As set forth in the FAC, Russell does not challenge the provisions of Amended 

Bylaw III.4(b) that effectively codified common law definitions of cause and would 

therefore be consistent with the implicit covenants in the SH Agreement and the 

Original Bylaws. Russell’s challenge is to the expansive definition of cause 

contained in Amended Bylaw III.4(b)(ii) that the Board acted under in this case. The 

lower court’s reasoning is further flawed because the Original Bylaws were 

expressly “subject and subordinate to the terms and provisions of [the SH 

Agreement].” (R. 322.) And where there was a conflict in the terms and provisions 

between the two documents the terms of the SH Agreement would prevail. (Id.) The 

Original Bylaws even provided that if there were any ambiguity in those by-laws, 

the ambiguity should be resolved by consulting the intent of the SH Agreement. (Id.)  

Russell has the right under the SH Agreement to appoint a Director of his 

choice. By removing Russell from the Board—and particularly doing so based on 

Amended Bylaw III.4(b)(ii)—the Director Defendants, who represented a minority 
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of shares, stripped him of that right. This is another, independent, reason that their 

action was void. 

IV. The Board’s unlawful removal of Russell from his position as a 
Director was not protected by the business judgment rule.   

 
Notwithstanding that the lower court held that the Board lacked the authority 

to remove Russell pursuant to the by-law provision upon which it based his removal, 

it found that absent an express allegation in the FAC of “bad faith,” the court was 

barred from analyzing whether there was cause to remove Russell from the Board 

by the business judgment rule.9 This was improper because (1) the business 

judgment rule does apply to matters dealing with shareholder representation on a 

board of directors like a board’s action to remove a fellow director; and (2) the FAC’s 

allegations support Russell’s claim that the Director Defendants engaged in a bad 

faith campaign against him culminating in their unlawful removal of him from the 

Board. 

A. Under New York law, a board’s power to remove a director should 
be circumscribed and limited to instances of grave derelictions. 

The lower court’s holding that the business judgment rule applies to a board’s 

removal of a fellow director is completely contradictory to this Court’s holding in 

Petition of Holmes that “[t]he power of directors to remove another director elected 

by the same constituents should be granted in definite terms and should be exercised 

 
9 Defendants did not move to dismiss based on the business judgment rule. The first and only 
reference to it below was in their reply brief. (R. 425.) 
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for grave derelictions; and it should be circumscribed and guarded jealously against 

abuse.” 286 A.D. at 503. Indeed, the lower court’s holding was effectively the 

opposite—that cause could be whatever the Board wanted it to be without real 

restriction. Even though the Director Defendants acted based on the expansive 

definition of cause set forth in Amended Bylaw III.4(b)(ii), the lower court 

remarkably held that “it matters not what the Amended Bylaws provide regarding 

cause” because the Original Bylaws permitted removal for cause. 

The lower court did not address or acknowledge Petition of Holmes, where 

this Court found that instances where a board may remove a fellow director for cause 

are so limited that even though the removed director in that case had indisputably 

engaged in nefarious actions aimed at harming the company’s reputation, there were 

questions of fact regarding whether the high standard for removal was met. Id. at 

502-03. Instead, the trial court referenced Davidson v. James, 172 A.D.2d 323 (1st 

Dep’t 1999), a case involving the Board of Governors of the National Arts Club 

removing board members who had filed personal injury actions against the club. 

Critically, Davidson involved a not-for-profit business, governed by the N-PCL, 

where the Board of Governors had “the inherent power to remove” board members 

for cause. Id. at 324. Here, Merchant and its Board are governed by the BCL and the 
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Board does not have the inherent power to remove a director. See Raub v. Gerken, 

127 A.D.42, 44-45 (2d Dep’t 1908).10 

The lower court effectively held that once the shareholders give a board the 

power to remove a director, that power is functionally unrestrained and in the 

absence of bad faith, a director can be removed for any reason whatsoever. That turns 

New York law on its head. 

B. Even if the business judgment rule could be invoked when a board 
removes a director, it would not apply here because the Director 
Defendants targeted Russell for improper reasons. 

The business judgment rule requires that a court “defer to a board’s 

determination if it was taken in furtherance of the corporation’s purposes, was within 

the scope of the board’s authority and was taken in good faith.” Barbour v. Knecht, 

296 A.D.2d 218, 224 (1st Dep’t 2002) (cleaned up). The business judgment rule, 

however, “is not an insuperable barrier” and “permits review of improper decisions, 

as when the challenger demonstrates that the board’s action … deliberately singles 

out individuals for harmful treatment.” Id. (citation and internal quotation marks 

omitted); see also Fe Bland v. Two Trees Mgmt. Co., 66 N.Y.2d 556, 565 (1985) 

(holding that business judgment rule “constitutes no grant of general or inherent 

 
10 The lower court stated that because Davidson involved a not-for-profit entity, “[i]t is not clear 
that Davidson applies, but it is analogous…” (R. 16.) None of the other cases the lower court cited 
address removal of a board member. Rather, they all addressed the propriety of business decisions 
made by boards of directors (which are reasonably subject to the business judgment rule), not 
matters related to shareholder representation on a board. 
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power in the directors to enforce against a shareholder an edict of the directors 

beyond their authority to make under … the bylaws of the corporation”).  

As addressed above, the Director Defendants were not acting within the scope 

of their authority when they removed Russell pursuant to Amended Bylaw 

III.4(b)(ii). But even if, arguendo, the Board acted within its authority to remove 

Russell, and even if the business judgment rule could apply to such an action, it 

would not protect the Board’s conduct here where the FAC alleges bad faith and 

improper motives both implicitly and explicitly. 

The FAC explains that (1) Russell has made multiple offers to refinance the 

Company’s sub-debt which would have saved the Company millions of dollars, but 

those offers were dismissed out of hand—most likely because the other Director 

Defendants were being personally enriched at the Company’s expense with the 

higher sub-debt interest rate (R. 200-02, ¶¶ 34-36, 41, 45); (2) Russell requested 

books and records from the Company related to the Company’s sub-debt (R. 201, ¶¶ 

37-38); (3) Leaf, Merchant’s long-time corporate counsel, acknowledged that 

Russell had a right to the materials he was requesting (R. 201, ¶ 39); (4) before the 

Company provided any books and records, it fired Leaf and hired new counsel who 

took the position that notwithstanding New York law and what the Company had 

previously acknowledged through counsel, Merchant would not provide Russell the 

requested materials (R. 202, ¶¶ 42-44); (5) around the same time that Russell 
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engaged counsel to renew his request for materials and his counsel pointed out to 

Kaufman that as a Director, Russell had an unqualified right to the materials he 

sought, the Board issued a notice for a special meeting to remove Russell from the 

Board pursuant to a by-law the Board had no authority to act under (R. 202-03, ¶¶ 

46-49); and (6) the Director Defendants then removed Russell from the Board 

pursuant to a by-law provision that did not authorize that action. (R. 203-04, ¶¶ 51-

58.)11   

These facts not only permit, but demand, an inference of bad faith by the 

Director Defendants. Moreover, to the extent the lower court felt it was necessary 

that the phrase “bad faith” be included in the FAC, Russell did expressly allege that 

the Director Defendants’ effort to remove him was a part of “their bad faith campaign 

against Russell.” (R. 196, ¶ 5.) 

The lower court’s assertion that “none of the 67 paragraphs of general 

allegations in the complaint mentions fraud, bad faith, or any tortious acts in the 

defendant board members’ act in removing plaintiff from the board” is objectively 

wrong. (R. 16; R. 196, ¶ 5.) More important than Russell alleging that the Defendants 

 
11 The FAC also explained that the Director Defendants would not have been able to obtain a 
majority of shares voting in favor of either (i) approving the Amended Bylaws and the expansive 
definition of cause contained therein; or (ii) removing Russell from the Board. (R. 204, ¶ 55.) That 
the Director Defendants, who represented just 45.6% of the Company’s shares, acted under a by-
law provision they plainly did not have authority to act under to remove Russell from the Board 
because they knew they had no legitimate path to his removal further supports Russell’s allegation 
that the Board acted in bad faith. (R. 196, ¶ 5.) 
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engaged in a bad faith campaign against him, however, is that on a CPLR § 3211 

motion, it is not the labels or conclusions that govern whether a plaintiff has stated 

a cause of action but whether “the facts as alleged fit within any cognizable legal 

theory.” Leon, 84 N.Y.2d at 87-88; Guggenheimer, 43 N.Y.2d at 275 (“the criterion 

[when analyzing a motion to dismiss] is whether the proponent of the pleading has 

a cause of action, not whether he has stated one”). 

At the motion to dismiss stage, all inferences must be drawn in Russell’s favor. 

See Greystone Funding Corp. v. Kutner, 121 A.D.3d 581, 583 (1st Dep’t 2014). Here, 

the Board functioned for 17 years while Russell was a sitting Director, regardless of 

any purported issues with his civility toward his fellow Board members. Considering 

this and the sequence of events that led to his removal, the inference that must be 

drawn from the FAC is that Russell was removed without cause as part of an 

illegitimate and bad faith effort to prevent him from inspecting the Company’s books 

and records relating to the sub-debt.  

V. Russell stated a claim for a demand for books and records.   
 

Russell’s second cause of action sought an order compelling Merchant to 

make available to Russell its books and records relating to the sub-debt. (R. 207, ¶ 

84.) Russell asserted his rights to inspect records relating to the sub-debt both as a 

Director (R. 207, ¶ 80) and as a shareholder. (R. 207, ¶ 81.) 
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In dismissing this claim with prejudice, the lower court offered just two 

sentences to explain its holding: “As such, plaintiff’s cause of action for the books 

and records, plaintiff, as a shareholder, has a right to books and records under BCL 

§ 624. But, as plaintiff is requesting books and records as a director, this cause of 

action is also dismissed.” (R. 17.) This assertion is simply wrong. Russell made a 

claim for books and records as a shareholder. That alone requires reversal. 

 As addressed above, the Director Defendants’ removal of Russell from the 

Board was invalid. A finding that Russell must be reappointed to the Board 

necessarily requires judgment for Russell on his books and records cause of action 

because a Director has an “absolute unqualified” right to inspect Merchant’s 

corporate books and records. Derfner Mgmt., Inc. v. Lenhill Realty Corp., 90 A.D.3d 

434, 435 (1st Dep’t 2011) (quoting Cohen v. Cocoline Prods., 309 N.Y. 119, 123 

(1955)); see also Raub, 127 A.D. at 45 (discussing expansive rights of corporate 

directors and noting that even where company believes director is “hostile to the 

interests of the institution,” director still has unqualified right to inspect corporate 

records).  

But even if Russell is not immediately reinstated to the Board, as a shareholder 

of Merchant, Russell has a qualified right to inspect corporate books and records 

provided he states a proper purpose for doing so. The lower court acknowledged this. 

(R. 17.) Indeed, the Defendants recognized that Russell sought books and records as 
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a shareholder (in addition to as a Director) and argued that he lacked a proper 

purpose.12 As noted in briefing below, Defendants’ argument raised a question of fact 

that cannot be determined on a motion to dismiss, particularly where Russell has 

pled a proper purpose. See Correa v. Orient-Express Hotels, Inc., 84 A.D.3d 651, 

651 (1st Dep’t 2011) (denying motion to dismiss holding argument over existence 

of proper purpose “relies upon a factual issue … which cannot be determined on this 

pre-answer motion to dismiss.”). This is particularly so where the qualified right of 

shareholders to examine corporate books and records “is to be liberally construed.” 

See Derfner Mgmt., 90 A.D.3d at 435 (quoting Cohen, 309 N.Y. at 123).  

The lower court’s dismissal of the second cause of action was error and should 

be reversed. 

VI. The lower court abused its discretion when it dismissed the FAC with 
prejudice.      

 
“A dismissal with prejudice generally signifies that the court intended to 

dismiss the action on the merits, that is, to bring the action to a final conclusion 

against the plaintiff.” Yonkers Cont. Co., Inc. v. Port Auth. Trans-Hudson Corp., 93 

N.Y.2d 375 (1999) (citations and internal marks omitted). In determining whether 

the lower court erred in dismissing an action with prejudice, the appellate court 

reviews for abuse of discretion. See, e.g., McCagg v. Schulte Roth & Zabel LLP, 74 

 
12 Most of the parties’ briefing on the second cause of action was based on Russell’s claim for 
books and records as a shareholder. (R. 76-79, 412-14, 426-27.) 
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A.D.3d 620, 627 (1st Dep’t 2010) (holding that motion court abused its discretion in 

dismissing amended complaint with prejudice; “in view of … our preference for 

resolving controversies on the merits, and the absence of a pattern of willful or 

contumacious conduct by plaintiff, it was an improvident exercise of discretion for 

the motion court to dismiss the amended complaint with prejudice.”) (collecting 

cases); Anonymous v. Anonymous, 165 A.D.3d 19 (1st Dep’t 2018) (finding lower 

court abused discretion in dismissing complaint with prejudice and denying leave to 

amend where plaintiff asserted viable claim against incorrect corporate entity). 

Here, the lower court improvidently dismissed the FAC with prejudice. Even 

if, arguendo, the lower court had not committed error in dismissing the causes of 

action in the FAC, it should have given Russell leave to replead. Its failure to do so 

is particularly glaring considering three facets of the Decision. 

First, the lower court held that because “none of the 67 paragraphs of general 

allegations in the complaint mentions fraud, bad faith, or any tortious acts” the 

Director Defendants’ removal of Russell was protected by the business judgment 

rule. (R. 16.) As addressed, this is facially incorrect and is contrary to the 

requirement that a court draw inferences in favor of the plaintiff on a motion to 

dismiss. But even putting that aside, the lower court’s holding was not that Russell 

did not have a cause of action, but that he had not properly pled one. In such 

instances, a court should afford the plaintiff an opportunity to amend the pleading to 
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address what the court believes were deficiencies. Here, that would apparently be to 

more clearly articulate the Director Defendants’ bad faith motivations and actions.  

Second, to the extent the lower court found that allegations regarding the 

Board lacking cause to remove Russell were insufficient, this, too, is not a finding 

that Russell does not have a cause of action, just that he failed to plead one. 

Accordingly, leave to replead should have been permitted.  

Third, to the extent the court believed that the books and records cause of 

action should have been split into separate causes of action—one seeking books and 

records as a Director and one seeking books and records as a shareholder (this could 

also be split as a claim under BCL § 624 and a common law claim)—the court should 

have afforded Russell the opportunity to do so, particularly where the court 

acknowledged that Russell did have a books and records claim as a shareholder.   

This is not an instance where Russell has already been afforded an opportunity 

to cure a deficient pleading. Defendants never filed an answer or motion in response 

to the original complaint. Instead, after the Director Defendants removed Russell 

from the Board, Russell amended and supplemented his pleading based on those new 

facts and adjusted the requested form of relief as needed (reinstatement rather than 

an injunction against removal). Dismissing the matter with prejudice without 

providing a single opportunity to amend the pleading to address what the lower court 

perceived as pleading deficiencies was extreme and punitive. While Russell submits 
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that the lower court’s decision should be overturned in full, at a minimum, he should 

be permitted an opportunity to file a second amended complaint.

CONCLUSION

The Director Defendants acted in an ultra vires manner when they removed 

Russell from the Board based on a by-law provision the Board had no authority to 

use. Their action was baseless, taken in bad faith, and legally void. The lower court’s 

ruling should be reversed.

Dated: January 23, 2026

Respectfully submitted,

____________________________
Brendan M. Goodhouse
CUDDY & FEDER LLP
Attorneys for Plaintiff-Appellant
445 Hamilton Avenue, 14th Floor
White Plains, New York 10601
914-761-1300
bgoodhouse@cuddyfeder.com

___________________________
Brendan M Goodho se




