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COUNTERSTATEMENT OF QUESTIONS PRESENTED!

1. Did the trial court correctly dismiss Plaintiff’s declaratory judgment
claim because, pursuant to BCL § 706(a), Merchant’s shareholders expressly
delegated to the Board authority to remove a director for cause under Article III,
Section 5 of Merchant’s Original By-Laws?

Answer: Yes

2. Did the trial court correctly determine that the Amended By-Laws did
not divest the Board of its shareholder-delegated authority to remove a director for
cause, where the removal provision in the Amended By-Laws was expressly
conditioned upon, but never received, shareholder approval?

Answer: Yes

3. Did the trial court correctly hold that the Board’s determination that
cause existed to remove Plaintiff was protected by the business judgment rule?

Answer: Yes

4. Did the trial court correctly dismiss Plaintiff’s demand for books and
records where Plaintiff sought such records solely in his capacity as a former director
and did not invoke or satisfy any statutory right as a shareholder?

Answer: Yes

' Capitalized terms undefined herein have the same meaning as ascribed to them in the Nature

of the Case and Pertinent Facts.



5. Did the trial court correctly dismiss the Complaint with prejudice and
without leave to replead?

Answer: Yes

NATURE OF THE CASE

Defendants-Respondents Merchant Factors Corp. (“Merchant”), Steven Kaye,
Adam Winters, Richard Wollman, Bonnie Robins and Neville Grusd (collectively,
the “Director Defendants” and together with Merchant, “Defendants™) respectfully
submit this Brief in opposition to the appeal of Plaintiff-Appellant Russell Kaye
(“Plaintift” or “Russell”) from the Decision and Order on Motion dated July 7, 2025
of the Supreme Court, New York County (Chan, M.) (the “Decision”), which
dismissed Plaintiff’s Verified Complaint (the “Complaint”) with prejudice. (R. 5-17).

This appeal concerns a straightforward application of corporate law and
Merchant’s governing documents. Plaintiff challenges his removal from Merchant’s
Board of Directors (the “Board”) and seeks reinstatement, contending that the Board
lacked authority to remove him. The Supreme Court correctly rejected that claim.
(R. 13-15). Merchant’s Original By-Laws, adopted and approved by the
shareholders, expressly authorize the Board to remove a director for cause. (R. 315
at Art. III, § 5). Because that shareholder-delegated authority was never altered or
revoked, the Board acted squarely within its authority when it removed Plaintiff.

(R. 13-15).



Plaintiff’s theory depends entirely on a provision contained in proposed
Amended By-Laws that Plaintiff contends unlawfully expanded the Board’s removal
authority. But that provision never took effect. The amendments were expressly
conditioned on shareholder approval, which was never obtained. (R. 324 at § 4(a)).
As the trial court correctly held, an unapproved by-law amendment cannot override
or nullify authority previously granted by the shareholders. (R. 13-14). The
operative governing document remains the Original By-Laws, under which the
Board plainly had the power to remove Plaintiff for cause.

Unable to escape the governing documents, Plaintiff instead asks the courts to
second-guess the Board’s determination that cause existed for Plaintiff’s removal.
That request runs headlong into the business judgment rule. New York courts do
not review the merits of board decisions absent allegations of fraud, bad faith, or
self-dealing. The Complaint alleges none. (R. 195-208). As the trial court correctly
recognized, Plaintiff’s attempt to relitigate the Board’s determination is legally
foreclosed. (R. 15-17).

Plaintiff’s remaining claim for books and records relating to Merchant’s
subordinated debt fails for equally clear reasons. Plaintiff is no longer a director and
therefore has no director inspection rights, and his sweeping demand does not fall
within the limited materials available to shareholders under statute. Nor does

Plaintiff’s claimed purpose for the records establish a legitimate basis for inspection.



Because the governing documents and settled law conclusively defeat
Plaintiff’s claims, the Supreme Court properly dismissed the Complaint with
prejudice. The Decision should thus be affirmed in its entirety.

PERTINENT FACTS
A. The Merchant Board

Merchant was founded forty years ago pursuant to a Shareholder Agreement
dated October 1, 1984 (the “SH Agreement”). (R. 198 at 49 17-18; 330-54). Initially
owned and managed by four founding shareholders, Merchant has since grown to
seven shareholders, most of whom are the children of the founders. (R. 198 at 9] 18,
23;330-93). The current ownership structure is as follows: (1) Plaintiff Russell Kaye
owns 11.8%; (i1) Steven Kaye, Plaintiff’s brother, owns 11.8%; (ii1) the Crossing 18
Trust (the “Trust”) (of which Plaintiff and Steven Kaye are co-trustees) owns
42.6%;? (iv) Adam Winters owns 12%; (v) Richard Wollman owns 9.5%; (vi)
Bonnie Robins owns 5.7%; and (vii) Neville Grusd owns 6.6%. (R. 197-98 at 9 16-
19, 23).

Section 3(a) of the SH Agreement permits each shareholder to appoint one
director to the Board. (R. 331 at § 3.a.). Historically, each shareholder has appointed

him or herself as a director. (R. 199 at 49 22, 25). The Director Defendants currently

2 Notably, the Trust cannot vote unless both Plaintiff and Steven Kaye, as co-trustees,

unanimously agree. (R. 8).
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serve on the Board. (R. 199 at § 23). Plaintiff served on the Board from 2007 until
his removal on March 13, 2024. (R. 197 at 4 9).
B. The Original and Amended By-Laws

Merchant’s original By-Laws (“Original By-Laws”) were adopted by
shareholder vote at the time of Merchant’s founding in the 1980s. (R. 7, 312-22).
At that time, the shareholders delegated to the Board the authority to remove a
director for cause under the Original By-Laws. (R. 315 at Art. III, § 5). Article III,
Section 5 expressly provides: “Any and all directors may be removed for cause by
vote of the shareholders or by vote of the board. Directors may be removed without
cause only by vote of the shareholders.” (R. 315). The Original By-Laws contain no
definition of “cause.” (R. 7, 312-22).

On January 21, 2022, over Plaintiff’s objection, the Board adopted Amended
and Restated By-Laws (the “Amended By-Laws”), which defined “Cause” for
removal of a director. (R. 199 at § 26; 323-24 at Art. II1, § 4(b)). In relevant part,
Article III, Section 4(a) provides:

Any director may be removed for Cause (as defined in these by-laws)

by vote of the holders of a majority of the shares then entitled to vote

in the election of any directors (“Shareholder Vote). Subject to the

approval of these by-laws by Shareholder Vote, a director may also be

removed for Cause by resolution adopted by the affirmative vote of
two-thirds of the Board Members present at a meeting called for such

purpose.



(R. 324). “Cause” is defined to include, among other conduct, “inappropriate
behavior or misconduct that is detrimental to the corporation and/or the proper
functioning of the Board, including but not limited to: (1) threats and/or personal
attacks on other directors ...; (2) continual disruption of Board meetings; and/or
(3) engaging in persistent inappropriate, abusive or destructive behavior.” (R. 324 at
Art. 111, § 4(b)).

Notably, the Amended By-Laws were never approved by shareholder vote.
(R. 199 atq27). Accordingly, the newly defined Board-removal provision was never
effectuated. (R. 13).
C. Plaintiff’s Removal From the Board

On January 26, 2024, the Board issued a “Notice of Special Board Meeting”
(the “Meeting Notice”) to be held March 13, 2024 to consider Plaintiff’s removal
from the Board, citing Article I1I, Section 4 of the Amended By-Laws. (R. 82-83).
The Meeting Notice detailed Plaintiff’s “persistent inappropriate, abusive and
destructive behavior,” including repeated “threat[s] and verbal[] attack[s]” against
fellow directors, “condescending and unprofessional” communications to directors
and outside counsel, and “continu[ous] disrupt[ion]” of Board meetings. (R. 82-83).
The Meeting Notice attached approximately 100 pages of e-mails evidencing the

cited conduct. (R. 84-185).



As explained below, after Plaintiff failed to obtain a temporary restraining
order (“TRO”), the meeting proceeded, and the Director Defendants unanimously
voted to remove Plaintiff for cause. (R. 73, 206 at ] 69).

D.  The Action

Plaintiff commenced this action on February 23, 2024, and simultaneously
moved by Order to Show Cause for a TRO and preliminary injunction to enjoin
removal. (R. 10, 429). The trial court denied the TRO, finding no likelithood of
success or balance of equities in Plaintift’s favor. (R. 10).

Plaintiff thereafter withdrew the preliminary injunction motion and filed an
Amended Complaint (the “Complaint”), asserting a declaratory judgment claim to
reinstate Plaintiff as a director (First Cause of Action) and a demand for books and
records related to “correspondence regarding the Company’s Sub-debt” (Second
Cause of Action). (R. 195-208).

The declaratory judgment claim rests on a single theory: because the
Amended-By Laws were not approved by shareholder vote, the Board allegedly
lacked authority to remove Plaintiff for cause. (R. 206-07 at 99 68-76). The books
and records claim seeks correspondence regarding subordinated debt notes issued to
Merchant’s shareholders years ago. (R. 207 at 49 77-84).

Defendants moved to dismiss the Complaint. (R. 59-393). Following oral

argument (R. 18-58), the trial court issued a detailed Decision on July 7, 2025,



dismissing the Complaint with prejudice. (R. 5-17). The court held that the “Original
By-Laws indisputably gave the Board the power to remove directors for cause”
pursuant to New York’s Business Corporation Law (“BCL”) § 706(a) and that this
shareholder-delegated authority remained operative unless and until the shareholders
affirmatively revoked it. (R. 13-14).

The court rejected Plaintiff’s contention that the unapproved Amended
By-Laws displaced the Original By-Laws, reasoning that a board cannot extinguish
power granted by shareholders through a by-law amendment that was expressly
conditioned on, but never received, shareholder approval. (R. 13-15). The court
further concluded that the SH Agreement’s provision permitting each shareholder to
appoint a director was neither inconsistent with nor negated the Board’s separate,
delegated authority to remove a director for cause. (R. 15).

With respect to whether cause existed for removal, the court noted that the
Amended Complaint did not plead that issue as a claim or basis for liability. (R. 16).
Nevertheless, the trial court noted that the business judgment rule barred judicial
second-guessing of the Board’s determination in the absence of any well-pleaded
allegations of fraud, bad faith or tortious conduct. (R. 16).

Finally, the court dismissed Plaintiff’s books and records claim on the ground
that, as a former director who did not invoke any statutory shareholder inspection

rights under BCL § 624, Plaintiff was not entitled to the requested materials. (R. 17).



Plaintiff filed a Notice of Appeal on July 25, 2025. (R. 2).
ARGUMENT
I. The Court Correctly Dismissed Plaintiff’s Declaratory Judgment
Claim Because the Board has Authority to Remove a Director for
Cause Under the Original By-Laws
The trial court correctly dismissed Plaintiff’s first cause of action for
declaratory relief seeking reinstatement on the Board, holding that Plaintiff’s theory
— that the Board lacked authority to remove Plaintiff for cause — failed as a matter of
law. (R. 13-17). As the court correctly found, the shareholder-approved Original
By-Laws expressly granted to the Board the power to remove directors for cause
pursuant to BCL § 706(a) and that authority was not displaced by the Amended

By-Laws, which were never approved by the shareholders. (R. 13-15).

A.  The Trial Court Correctly Held That the Original By-Laws
Granted Removal Authority to the Board

In the Decision, the trial court correctly determined that “the Original Bylaws
indisputably gave the Board the power to remove directors for cause.” (R. 13). That
conclusion is compelled by the plain language of BCL § 706(a), which provides,
in relevant part, that “[a]ny or all of the directors may be removed for cause by vote
of the shareholders. The certificate of incorporation or the specific provisions of a
by-law adopted by the shareholders may provide for such removal by action of the

board ....” N.Y.B.C.L. § 706(a). Thus, while removal authority always resides with



the shareholders, the statute expressly authorizes shareholders to delegate that power
to the board through a by-law the shareholders adopt, as was done here. See id.

The record is undisputed that the initial shareholders adopted and approved
the Original By-Laws and under Article III, Section 5 expressly granted to the Board
authority to remove directors for cause. (R. 13, 315 at Art. I1I, § 5). That delegation
was proper and enforceable under BCL § 706(a) and New York law. See Republic
Corp. v. Carter, 22 A.D.2d 29, 33 (1st Dep’t 1964) (upholding bylaw authorizing
board removal of officer); Fox v. Cody, 141 Misc. 552, 554 (Sup. Ct., N.Y. Cnty.
1930) (holding that delegation of removal power to the board does not impair vested
rights, but merely transfers to the board what the corporation could itself do).

Notably, Plaintiff does not dispute that the shareholder-approved Original
By-Laws granted removal authority to the Board. Rather, Plaintiff argues that the
trial court’s determination that the Board retained removal power under the Original
By-Laws was “entirely academic” and a “theoretical inquiry” because the Meeting
Notice cited only the Amended By-Laws as the basis for removal. Plaintiff thus
claims that, having acted pursuant to an inoperative amendment, the Board’s actions
were purportedly invalid and ultra vires.

But Plaintiff’s argument is a textbook example of elevating form over
substance. The dispositive question is not which by-law provision was cited in the

Meeting Notice, but whether the Board possessed lawful authority to remove
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Plaintiff for cause. The trial court correctly answered that question in the affirmative
based on the operative, shareholder-approved Original By-Laws, concluding that the
“Board maintain[ed] the removal power under the Original Bylaws when the
amended Bylaws were never approved by shareholders.” (R. 13).

The Meeting Notice’s reference to the Amended By-Laws is not a fatal defect
that rendered the Board’s actions ultra vires, as Plaintiff claims. Whether a board
engaged in an ultra vires act focuses on whether it exceeded its authority entirely,
not whether the board may have made a non-substantive error in providing notice
while exercising its valid authority. See Park Knoll Assocs. v. Conover, 228 A.D.3d
775,778 (2d Dep’t 2024) (“A corporation’s actions are ultra vires where they involve
‘adventures or undertakings outside and not within the scope or power given by their
charters.’”) (quoting Jemison v. Citizens’Sav. Bank, 122 N.Y. 135, 140 (1890)).

While Plaintiff cites the Second Department’s decision in Stile v. Antico for
the unremarkable proposition that a board of directors must comply with its
governing documents, Stile has no applicability here. App. Br., p. 19, citing Stile,
272 A.D.2d 403 (2d Dep’t 2000). In Stile, the board purported to amend the
company’s by-laws and appoint new directors at meetings where no quorum was
present — an obvious substantive defect that rendered its actions invalid. 272 A.D.2d

at 404. No such defect existed here, and the Board unquestionably possessed
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authority to remove Plaintiff for cause under the shareholder-approved Original
By-Laws. (R. 315).

Plaintiff also criticizes the trial court for allegedly engaging in hypotheticals,
yet does precisely the same by speculating, without any factual or legal support, that
the outcome would have been different had the Meeting Notice cited the Original
By-Laws. There is simply no basis or support for such conjecture, especially where
the record is undisputed that Plaintiff was removed by unanimous vote at a meeting
that he did not attend, despite being provided adequate notice and ample opportunity
to contest the complaints against him. (R. 82-83, 402).

Accordingly, the trial court’s conclusion that the Board retained removal
authority under the Original By-Laws was entirely proper.

B. The Trial Court Correctly Held That the Board Could Not
Unilaterally Alter Its Shareholder-Granted Removal Authority

In holding that the Board retained its removal authority under the Original
By-Laws, the trial court correctly recognized that the Board could not unilaterally
divest itself of authority that shareholders expressly delegated to it through by-law
amendments. (R. 14). As the court explained, to conclude otherwise would “allow
boards of directors to unilaterally pass bylaws effectively giving up rights given to
them by shareholders.” (R. 14). Such a result would “undermine the statute and the

concept of bylaws as law of corporation.” (R. 14).
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Plaintift’s contention that the court relied on an “inaccurate premise” — that a
board cannot subject sharecholder-granted authority to further shareholder approval
— mischaracterizes the Decision. The trial court did not hold that a board is
categorically barred from adopting by-law amendments that condition shareholder-
granted authority on further shareholder action. Rather, the court held that where an
amendment is expressly conditioned on shareholder approval, it does not become
operative unless and until that approval is obtained. (R. 14). As the court stated:
“If an Amended By-Law provides that it is not effective unless the shareholders vote
on the bylaws, and the shareholders never vote on the bylaws, then the Original
Bylaw should be operative.” (R. 14). That reasoning simply enforces the
amendment’s own terms and preserves the shareholders’ ultimate authority over the
powers they delegate.

The court’s reasoning is also supported by New York precedent holding that
powers delegated by shareholders cannot be altered or expanded by directors acting
alone. In Petition of Buckley, 183 Misc. 189 (Sup. Ct., N.Y. Cnty. 1944), for example,
the court invalidated a bylaw amendment that removed limitations on the board’s
removal power contained in shareholder-adopted by-laws, holding that directors
may not “amend the stockholders’ bylaws as to matters limiting the directors’ own
powers.” Id. at 190. In so holding, the Buckley court determined that the removal of

the officer violated the original by-law “adopted by the stockholders and never
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validly amended by the directors.” Id. at 194. Likewise, in Raub v. Gerken, 127 A.D.
42 (2d Dep’t 1908), the court held that directors lacked authority to unilaterally
amend by-laws to assume the power to expel a fellow director because that authority
derived from, and could only be conferred by, the shareholders. See id. at 44.

Plaintiff himself argues that the Amended By-Laws purportedly expanded the
Board’s removal power. But under Plaintiff’s own theory then, the amendment falls
squarely within the rule articulated in Buckley and Raub and could not be effected
without shareholder approval. Because no shareholder approval was obtained, like
in Buckley, the shareholder-adopted Original By-Laws remained in place. See
183 Misc. at 194.

The trial court thus correctly determined that the unapproved Amended
By-Laws did not divest the Board of its removal authority under the shareholder-
adopted Original By-Laws. (R. 13).

C. Plaintiff’s Challenges to the Amended By-Laws are a Red Herring
and Meritless

Plaintiff devotes a substantial portion of his brief to attacking the Amended
By-Laws’ removal provision, arguing that it impermissibly broadened the Board’s
authority by expanding the definition of *“cause,” that it required shareholder
approval, and that it conflicts with the SH Agreement’s director-appointment right.

None of those arguments are relevant. As the trial court correctly held, “it matters
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not what the Amended Bylaws say. All that matters is that the Original By-Laws
granted the power to remove.” (R. 14).

Notably, the Amended By-Laws were never submitted to nor approved by the
shareholders. (R. 199 at § 27). Because the Amended By-Laws’ removal provision
authorizing director removal by the Board for “Cause” never became operative
(R. 324 at Art. 111, § 4(a)), there is no effective amendment to invalidate and no live
controversy for this Court to resolve with respect to the Amended By-Laws.
Plaintiff’s arguments invite nothing more than an advisory ruling on a provision that,
by its own terms, never took effect.

Even if this Court were to overlook that threshold defect, Plaintiff’s position
still fails. Defendants do not dispute that director-director removal under Article III,
Section 4(a), by its express terms, required shareholder approval to be effective.
(R. 324 at Art. I11, § 4(a)). This is precisely why the amendment never displaced the
Original By-Laws. The only operative removal provision is the one contained in the
Original By-Laws, which undisputably delegated removal authority to the Board.
(R. 315 at Art. III, § 5). The validity of an inoperative amendment is simply
irrelevant.

Plaintift’s claim that the Amended By-Laws conflict with the SH Agreement
fares no better. The trial court correctly found no inconsistency, noting that

Merchant’s founders simultaneously adopted the Original By-Laws, expressly
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delegating to the Board the authority to remove a director for “cause,” and entered
into the SH Agreement granting each shareholder the right to appoint a director.
(R. 15). The contemporaneous adoption of those documents reflects an integrated
governance structure: shareholders appoint directors, and the Board retains authority
to remove directors for cause. The founders plainly did not view those provisions as
incompatible.

Plaintift’s attempt to label Article III, Section 4(b)(ii) as a ‘“backdoor
amendment” of the SH Agreement, supposedly allowing removal for being
“bothersome” or “difficult,” distorts the text. The provision defines cause as
“inappropriate behavior or misconduct that is detrimental to the corporation and/or
the proper function of the Board,” and provides concrete examples, including threats,
personal attacks, continual disruption of Board meetings, and persistent
inappropriate, abusive or disruptive behavior. (R. 324 at Art. III, §4(b)(ii)). The
provision does not authorize removal for mere disagreement or annoyance, but rather
targets objectively detrimental misconduct that impairs corporate governance.

Finally, nothing in the Amended By-Laws “strips” any shareholder of the
right to appoint a director. First, a shareholder’s appointment right has never been
absolute against removal for cause. As Springut v. Don & Bob Restaurants of Am.,
Inc. makes clear, even a shareholders’ agreement to maintain a director in office does

not insulate that director from removal for cause. 57 A.D.2d 302, 305 (4th Dep’t
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1977). Moreover, Plaintiff retains the contractual right to designate a successor
director, which he has chosen not to exercise. (R. 424).3

Ultimately, as recognized by the trial court, Plaintiff’s argument rests on an
unstated premise: that the conduct charged against him could only constitute “cause”
under the Amended By-Laws and not the Original By-Laws. (R. 15). The trial court
properly declined to second guess the Board’s determination, applying the business
judgment rule and refusing to engage in a substantive review of the Board’s decision
to remove him, as discussed below. (R. 15-16).

At bottom, because the Original By-Laws conferred removal authority and the
Amended By-Laws never became effective, Plaintift’s challenges to the amendment
are legally irrelevant.

D. The Trial Court Correctly Held that the Board’s Removal of
Plaintiff was Protected by the Business Judgment Rule

As the trial court correctly recognized, the premise underlying Plaintift’s
repeated attacks on the Amended By-Laws is the assumption that the conduct cited
as the basis for his removal could not have constituted “cause” under the Original

By-Laws. (R. 15-16). In substance, Plaintiff is attempting to challenge the merits of

3 Plaintiff relies on BCL § 706(c)(2) to argue that New York law protects the rights of
shareholders to appoint directors of their choice. But the trial court correctly determined that
BCL § 706(c)(2) is inapplicable as it applies only to director-appointment provisions in a
certificate of incorporation, which the SH Agreement is not. (R. 15).
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the Board’s decision to remove him. Plaintiff’s Complaint did not plead any
challenge to the merits of “cause,” and the trial court in any event properly declined
to second-guess that determination or evaluate whether sufficient cause existed.
See id.
a. The Complaint Does Not Allege Lack of Cause

As a threshold matter, Plaintiff never pleaded lack of “cause.” (R. 195-208).
The Complaint challenges only the Board’s authority to remove him, not whether
cause existed to support removal. See id. The trial court expressly acknowledged
that Plaintift’s assertion of a factual dispute regarding “cause” was a “new theory of
liability not mentioned in the Amended Complaint.” (R. 11); see also (R. 17) (noting
that “the only arguments on cause is in plaintiff’s brief ...””). That procedural defect
alone is dispositive. Because the issue was never pleaded, the question of whether

“cause” existed is not properly before this Court.*

4

Plaintiff seems to suggest that Defendants improperly invoked the business judgment rule for
the first time in reply. But Plaintiff did not allege insufficient “cause” for removal in the
Complaint and only advanced it for the first time in opposition to Defendants’ dismissal motion.
(R. 394-427). Defendants were therefore fully entitled to address Plaintift’s newly asserted
theory on reply. See EPT Int’l Ltd. v. Lacey Fashions Inc., 170 A.D.3d 575, 575 (1st Dep’t
2019) (holding that arguments in reply responding to issues raised in opposition papers were
properly considered).
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b. The Business Judgment Rule Should Apply to a Board’s Decision
to Remove a Fellow Director

Even if the issue were properly raised, Plaintiff’s argument fails on the merits.
As the trial court correctly noted, New York courts do not second-guess board
determinations absent fraud, bad faith, or self-dealing. (R. 15-16). Rather, a court’s
inquiry on director removal focuses upon whether the board met the due process
requirements of removal; namely, whether the director was served with “specific
charges” and had “adequate notice and full opportunity of meeting the accusations,”
all of which were undisputedly met here. Auer v. Dressel, 306 N.Y. 427,432 (1954).

In Davidson v. James, the First Department declined to interfere with a board’s
removal decision where the corporation possessed authority to remove directors for
cause and there was no showing of fraud or wrongdoing. 172 A.D.2d 323, 324
(1st Dep’t 1991); see also Grace v. Grace Institute, 19 N.Y.2d 307, 314 (1967)
(In analyzing removal of board trustee and life member of charitable corporation,
court noted that “[1]t has been the consistent policy of the courts of this State to avoid
interference with the internal management and operation of corporations.”).
The same principle should apply here.

As the trial court observed, “none of the 67 paragraphs of general allegations
in the complaint mentions fraud, bad faith, or any tortious acts in the defendant board
members’ act in removing plaintiff from the board.” (R. 16). Critically, the absence

of such allegations remained despite Plaintiftf having amended the Complaint.
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(R. 195). Plaintiff nevertheless argues that the Complaint “implicitly” alleges bad
faith, asserting that his demand for records related to Merchant’s subordinated debt
was the impetus for the Board’s decision. But that assertion is contradicted by the
documentary record, including the extensive e-mail correspondence reflecting that
disputes concerning the subordinated debt had been ongoing for years prior to
Plaintift’s removal (R. 218-309) and that Plaintiff engaged in persistent abusive,
threatening and inappropriate conduct that the Board ultimately determined
warranted removal. (R. 82-185).

Plaintiff’s reliance on the Complaint’s single conclusory reference to a
purported “bad faith campaign” by the Board (R. 196, 9§ 5) does not cure this
deficiency. Such a bald allegation unsupported by any particularized facts cannot
defeat the business judgment rule or create a factual issue, especially as to an
unpleaded claim. See Tsabbar v. Delena, 300 A.D.2d 196 (1st Dep’t 2002) (holding
that conclusory allegations of bad faith are insufficient to defeat business judgment
rule); Guthartz v. City of N.Y., 84 A.D.2d 707, 708 (1st Dep’t 1981) (““Conclusory
allegations do not satisfy the requirement that the complaint must set forth essential
facts with some degree of particularity upon which a claim or legal theory is
based.”).

In arguing that the business judgment rule does not apply to director removal,

Plaintiff attempts to distinguish Davidson on the basis that it involved a not-for-
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profit corporation governed by the N-PCL. But, the director-removal provision in
N-PCL § 706 closely parallels the language of BCL § 706, and Plaintiff identifies no
reason why removal of a director in a business corporation should face greater
judicial scrutiny than in a not-for-profit entity. If anything, the rationale for
deference is stronger in the business corporation context because shareholders
provide an additional layer of oversight that does not exist in not-for-profits.
See, e.g., Manhattan Eye, Ear & Throat Hosp. v. Spitzer, 186 Misc. 2d 126, 150 (Sup.
Ct., N.Y. Cnty. 1999) (“[I]n the for-profit context, shareholder power ensures that
boards make provident decisions, while in the not-for-profit context, this internal
check does not exist. To put it another way, a nonprofit corporation has no ‘owners’
or private parties with a pecuniary stake to monitor and scrutinize actions by the
directors.”).

Plaintiff also argues that applying the business judgment rule to director
removal would contradict this Court’s decision in Matter of Holmes. 286 A.D. 500,
503 (1st Dep’t 1955). But Holmes was decided over 70 years ago, before BCL § 706
was codified into law. And while BCL § 706 was meant to be “representative of the
decisional law of the state” at the time (N.Y. Bus. Corp. Law § 706, Comment),
the legislature intentionally utilized the broad phrase “for cause” and did not

delineate or limit it to any specific acts or standards.
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Moreover, Holmes is distinguishable because it arose in the uniquely regulated
context of an insurance company. As this Court in Holmes recognized, directors of
an insurance company are elected by the policyholders, of which the defendant
insurance company had over 60,000. 286 A.D. 500, 503. Because those
policyholders elect all of the board members, the Court reasoned that “[t]he power
of directors to remove another director elected by the same constituents should be
granted in definite terms and should be exercised for grave derelictions.” /d.

Unlike in Holmes, where the directors represented a broader constituency of
the thousands of policyholders that elected them, each of the Directors here were
elected by a single shareholder. Accordingly, the policy considerations underlying
the Court’s decision in Holmes, warranting the imposition of a strict bar and judicial
oversight of the board’s removal of the policy-holder elected directors, are simply
inapplicable.

Additionally, application of the business judgment rule to director removal
would not permit the Board to act without restriction, as Plaintiff contends.
The business judgment rule does not confer absolute immunity. Rather, directors
must act in good faith, with unbiased judgment, and in furtherance of the
corporation’s interest in order to invoke the rule’s protections. See Matter of Kenneth
Cole Prods., Inc., Shareholder Litig., 27 N.Y.3d 268, 274 (2016) (“[W]e have long

adhered to the business judgment rule, which provides that, where corporate officers
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or directors exercise unbiased judgment in determining that certain actions will
promote the corporation's interests, courts will defer to those determinations if they
were made in good faith.”).

Accordingly, the trial court’s application of the business judgment rule to the
Board’s decision to remove Plaintiff should be affirmed.

E. Plaintiff was Properly Removed for Cause

Even if the business judgment rule did not apply, the undisputed evidentiary
record independently establishes that the Board had ample cause to remove Plaintiff.

The Original By-Laws do not define “cause” (R. 312-22), and New York law
does not impose any narrow or rigid definition. To the contrary, courts recognize a
broad range of misconduct sufficient to warrant removal, including conduct that
undermines corporate interests, breaches fiduciary duties, or reflects unfaithfulness
or substantial dereliction. See, e.g., Davidson, 172 A.D.2d at 324 (removal proper
where director breached fiduciary duties and acted contrary to organizational
interests); Holmes, 286 A.D. at 503 (removal authority exercised for “grave
derelictions”); Springut, 57 A.D.2d 302, 305 (4th Dep’t 1977) (“faithless” director
may be removed for cause); Fox, 141 Misc. at 554 (cause includes unfaithfulness,
misconduct, or substantial breach of trust); Abberger v. Kulp, 156 Misc. 210, 212
(Sup. Ct., Erie Cnty. 1935) (director removable for acting in a manner inimical to

corporate interests).
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The Meeting Notice set forth a detailed litany of charges, supported by
extensive documentary evidence, demonstrating years of Plaintiff’s persistent
harassing, threatening, abusive and unprofessional behavior that disrupted Board
meetings and harmed Merchant’s operations. (R. 82-185, 218-309). Such conduct
easily meets the threshold for “cause.” See e.g., Campbell v. Loew's, Inc., 36 Del.
Ch. 563, 577 (Del. Ch. 1957) (“Certainly a director may examine books, ask
questions, etc., in the discharge of his duty, but a point can be reached when his
actions exceed the call of duty and become deliberately obstructive. In such a
situation, if his actions constitute a real burden on the corporation then the
stockholders are entitled to relief.”); Markovitz v. Markovitz, 336 Pa. 145, 149 (PA
Sup. Ct. 1939) (upholding removal of director for cause who “unquestionably
harassed his fellow officers and employees in the transaction of the company’s
business”). Notably, Plaintiff did not appear at the meeting to contest the charges
and has never disputed that he engaged in the cited behavior. See Grace, 19 N.Y.2d
at 314 (noting as relevant to board’s removal procedure that board trustee never took
the stand or attempted to answer charges against him at removal hearing).

Thus, Plaintiff’s assertion that his misconduct could not constitute “cause”

is legally baseless.
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II.  The Trial Court Correctly Dismissed Plaintiff’s Books and Records
Claim

The trial court correctly dismissed Plaintiff’s demand for books and records
relating to Merchant’s subordinated debt, concluding that Plaintiff did not seek the
records in his capacity as a shareholder. (R. 17.)

As an initial matter, Plaintiff does not (and cannot) claim an inspection right
as a former director. Instead, Plaintiff argues only that, if reinstated, he would have
an absolute right to review Merchant’s books. But, as demonstrated above, Plaintiff
i1s not entitled to reinstatement. Moreover, even if he were, Plaintiff would not
possess any director inspection rights unless and until he was actually reinstated.
Plaintiff’s claim predicated on director inspection rights was therefore properly
dismissed.

Plaintiff attempts to recast the request as one made in his capacity as a
shareholder, but the Complaint demonstrates otherwise. To state a statutory claim,
a shareholder must allege compliance with BCL § 624 and request the specific
categories of documents identified in BCL § 624(b) or (e), such as shareholder
meeting minutes, balance sheets, and profit and loss statements. See Matter of Crane
Co. v. Anaconda Co., 39 N.Y.2d 14, 20 (1976). Ret. Plan for Gen. Emps. of City of
N. Miami Beach v. McGraw-Hill Cos., Inc., 120 A.D.3d 1052, 1056 (1st Dep’t 2014).

The Complaint does neither.
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Instead, Plaintiff’s demand seeks materials well beyond the scope of the
statutory inspection rights provided by BCL § 624. (R. 207, 99 77-84). Specifically,
Plaintiff demands all “books and records relating to the Company’s Sub-debt.”
(R. 207, 9 84). Because this request does not seek the materials enumerated in
§ 624(b) or (e), and the Complaint fails to allege compliance with the statutory
requirements, the claim was properly dismissed. See McGraw-Hill, 120 A.D.3d at
1056.

Nor does the Complaint adequately plead a shareholder inspection right under
New York common law. The common-law right of inspection is qualified and exists
only where the shareholder acts “in good faith” and establishes a “proper purpose.”
Matter of Crane, 39 N.Y.2d at 18, 20; Niggli v. Richlin Mach., Inc., 257 A.D.2d 623,
623 (2d Dep’t 1999). (“[ A]uthority to inspect is qualified and can only be asserted
where the shareholder is acting in good faith and has established that inspection is
for a proper purpose.”).

Plaintiff argues a factual dispute exists as to whether he had a proper purpose
for the request. But New York courts routinely dismiss books and records claims at
the pleading stage where the alleged purpose is insufficient as a matter of law, as it
is here. See JAS Fam. Tr. v. Oceana Holding Corp., 109 A.D.3d 639, 643 (2d Dep’t
2013) (affirming dismissal of allegations that were “insufficient to establish a proper

purpose for the inspection”); Beatrice Corwin Living Irrevocable Tr. v. Gen. Elec.
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Co., No. 653989/2014, 2015 WL 13117424, *12-13 (Sup. Ct., N.Y. Cnty. Sep. 25,
2015) (dismissing books and records action where “speculative, vague, and
conclusory” allegations were “insufficient to constitute proper purposes for
inspection”); Bed Bath & Beyond Inc. v. Hill, No. 600561/08, 2008 WL 6487330, at
*2 (Sup. Ct., N.Y. Cnty. Dec. 22, 2008) (explaining shareholders’ three prior
derivative lawsuits seeking information had already been dismissed, denying their
order to show cause in special proceeding seeking the same information, and holding
that they “are not entitled to inspect certain documents set forth in their demand”).

Indeed, Plaintiff claims he seeks the records to ensure that the directors placed
Merchant’s interests first and to understand alleged disparities among noteholder
interest rates. (R. 201, 9 38). Yet the Complaint itself acknowledges that Plaintiff
was a member of the Board during all deliberations concerning the subordinated debt
notes. (R. 197, 9 9). The documentary record further demonstrates that Plaintiff not
only participated in all relevant meetings and discussions (R. 292), but was
repeatedly reminded that (i) he attended every Board meeting addressing the debt;
(11) his proposals were heard and rejected; (ii1) the debt was offered to and declined
by him; and (iv) Merchant and its shareholders are bound by third-party bank
subordination agreements. (R. 269-75, 294-95).

A demand for information that Plaintiff already has is the hallmark of a

harassing fishing expedition, and precisely the type of “speculative, vague, and
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conclusory” showing New York courts reject as insufficient to establish a proper
purpose. Corwin, 2015 WL 13117424, at *5, *12—13. Plaintiff’s attempt to use a
books-and-records demand to manufacture claims for personal leverage is therefore
improper and was correctly dismissed. See Bed Bath & Beyond Inc., 2008
WL 6487330, at *2 (“Attempts to find defects in corporation transactions for the
purpose of instituting strike suits are improper.”).

III. The Trial Court Correctly Dismissed the Complaint with Prejudice
and Without Leave to Replead

The trial court correctly dismissed Plaintiff’s Complaint with prejudice and
without leave to replead. (R. 17).

Although the court did not specify whether dismissal rested on CPLR
3211(a)(1) or (a)(7), the Decision makes clear that the ruling was not based on any
curable pleading deficiency. Rather, the court dismissed because the controlling
documentary evidence, including the Original Bylaws, conclusively defeated
Plaintiff’s claims as a matter of law. See Leon v. Martinez, 84 N.Y.2d 83, 88 (1994)
(“Under CPLR 3211(a)(1), a dismissal is warranted only if the documentary
evidence submitted conclusively establishes a defense to the asserted claims as a
matter of law.”); Palmetto Partners, L.P. v. AJW Qualified Partners, LLC, 83 A.D.3d
804, 806 (Ist Dep’t 2011) (To warrant dismissal under CPLR 3211(a)(1),
“the documentary evidence must resolve all factual issues as a matter of law and

conclusively dispose of the plaintiff's claim.”).
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The court held that the Original Bylaws adopted by the shareholders remain
operative and authorize the Board to remove directors for cause, thereby foreclosing
Plaintiff’s reinstatement claim in its entirety. (R. 13-14). That determination
resolves the central legal issue, is not subject to cure through repleading, and should
be deemed a decision on the merits. See Kalter v. Riversource Life Ins. Co. of New
York, 142 A.D.3d 1141, 1142 (2d Dep’t 2016) (deeming dismissal pursuant to CPLR
3211(a)(1) a decision on the merits sufficient to invoke res judicata); Law Offices of
D’Amico & Assocs., PLLC v. D'Elia, 44 Misc. 3d 137(A) (App. Term, 2d Dep’t 2014)
(holding that court erred in failing to give preclusive effect to dismissal based on
documentary evidence). The court’s willingness to address Plaintiff’s newly-raised
theory regarding the alleged insufficiency of “cause” should not change the fact that
Plaintiff’s claims fail as a matter of law based on the documentary record.

The trial court likewise dismissed the books and records cause of action on
substantive grounds. The court found that Plaintiff did not request records as a
shareholder (R. 17), and Plaintiff has not sought the categories of documents covered
by BCL § 624. Because Plaintiff does not contend that he is seeking the materials
that § 624 authorizes, but rather still seeks records related to Merchant’s
subordinated debt, no amendment could transform his demand into a valid statutory
request.

Accordingly, the trial court properly dismissed the Complaint with prejudice.
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CONCLUSION

For the foregoing reasons, the trial court’s Decision dismissing Plaintiff’s

Complaint with prejudice should be affirmed in its entirety.
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