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ARGUMENT

I. The Amended and Restated Bylaws fully replaced Merchant’s
Original Bylaws.

Respondents’ assertion that Amended Bylaw I11.4 was not “effective” until it
was approved by a shareholder vote misinterprets the impact of the Board’s adoption
of the Amended Bylaws, New York corporate law, and the language of the by-law
provision itself.

Article XI of the Original Bylaws provided the Company’s by-laws “may...be
amended, repealed or adopted by the board but any by-law adopted by the board
may be amended by the shareholders entitled to vote thereon...” (R. 321.) This
language essentially tracks BCL § 601(a), which provides that if by-laws adopted by
shareholders permit amendment of same by a board of directors, a board may adopt,
amend or repeal by-laws “but any by-law adopted by the board may be amended or
repealed by the shareholders entitled to vote thereon...” Accordingly, the Board’s
adoption of the Amended and Restated Bylaws in 2022 was consistent with the
Original Bylaws and New York law.

As Amended and Restated by-laws, the newly adopted by-laws fully replaced
the Original Bylaws. Accordingly, the analysis about whether Amended Bylaw I11.4

was “effective”! is off base. The issue was not that the provision was ineffective.

! See Resp. Br., at 14-15,
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The issue was that by the terms of the provision itself, the Board could not use it to
remove a Director unless the shareholders approved that provision. Shareholder
approval was not required to make the by-law effective; it was required to empower
the Board to exercise any authority thereunder to remove a fellow Director.

The lower court’s finding that the Original Bylaw provision regarding
removal of Directors by the Board remained in effect and operative until and unless
the shareholders approved the Amended and Restated Bylaws does not withstand
thoughtful scrutiny.

First, this reasoning does not recognize the function of amended and restated
by-laws. Such wholesale revision of a company’s by-laws does not make piecemeal
changes; it is a full replacement of the earlier version with the newly adopted set of
by-laws. The Original Bylaws here and the BCL authorized the Board’s action to
adopt the new set of by-laws and thereby replace the Original Bylaws. The Original
Bylaws and BCL merely provide that the shareholders had the authority to amend or
repeal the by-laws adopted by the Board, which did not happen. Accordingly, the
Amended and Restated Bylaws were effectively a contract between the shareholders
and the governing law of the company, which completely replaced the Original
Bylaws.

Second, the lower court’s reasoning that because a Board cannot unilaterally

obtain powers that it lacks at common law and shareholders have not given to it, the
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reverse must be true and once the shareholders grant the Board some power, the
Board cannot relinquish it, only the shareholders can take it away, does not follow.
Like the lower court, the cases Respondents cite to support this holding all deal with
Boards trying to exercise powers that they do not have. Of course, in the interest of
the protection of shareholders’ rights, that cannot be lawful. But neither the court
below nor Respondents identify a similar concern or public policy consideration that
should prevent a Board from requiring shareholder approval before exercising some
authority it was delegated long ago.

Indeed, the Original Bylaws and BCL 601(a) contain a self-correcting
mechanism if a board makes by-law changes that the shareholders do not approve.
If, as the lower court speculated, a board kicked a previously delegated power back
to the shareholders via a by-law amendment, the shareholders can simply vote to
repeal or amend that by-law. This process is consistent with the underlying principle
guiding New York corporate law—protection of shareholders.

II. New York law does not have a savings or alternative authorization
doctrine that allows a board to act under a specific by-law provision
but later justify the action based on an entirely different set of by-
laws.

The Director Defendants have never disputed that they removed Russell
pursuant to the definition of cause in Amended Bylaw II1.4(b)(ii). Originally, they

argued that the Amended Bylaws merely clarified the definition of cause, and the

ability of the Board to remove a Director carried through from the Original Bylaws

3
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into the Amended Bylaws, notwithstanding the language of Amended Bylaw I11.4(a).
(R. 75.)*> Now, adopting the lower court’s finding (which rejected Respondents’
justification for their action), the Director Defendants argue that it does not matter
that they invoked the definition of cause in Amended Bylaw III.4(b)(ii) since they
had the general authority to remove Russell pursuant to Original Bylaw IIL.5.

New York law does not condone this type of post-hoc alternative validation
of corporate action. The Court of Appeals addressed this in Model, Roland & Co. v.
Industrial Acoustics Co., 16 N.Y.2d 703 (1965). In that case, the company’s
shareholders, by majority resolution, voted to increase the number of directors. The
Court invalidated the resolution as violating BCL § 702(b). The Court acknowledged
that if the shareholders had, by the same majority vote, voted to amend the by-laws
to increase the number of directors, it would have been valid but since the action was
taken as a resolution instead of by-law amendment, it was invalid and could not be
saved by alternative validation. /d., at 705.

Additionally, the Defendant Director’s actions were more than a mere foot
fault. The expansive definition of cause contained in the Amended Bylaws and
invoked by the Board to justify Russell’s removal was a substantive expansion

beyond what courts have found constitutes cause to remove a director. Respondents

2 That Respondents now argue that Amended Bylaw I11.4, which they expressly acted under and
relied upon, is rather disingenuous.

4924-2076-2525.v3



note that courts have authorized removal of directors for cause, but the cases
Respondents cite support that cause to remove a director at common law equates to
faithless, malfeasance, and breach of fiduciary duty. (Resp. Br., at 23 (cases
identifying breach of fiduciary duty, grave derelictions, faithlessness, and
misconduct as grounds for removal).) The Director Defendants’ Notice did not assert
that Russell engaged in any conduct that approaches this standard. Despite the
adjectives used in the Notice and in briefing, the charges against Russell were that
he had to be muted during a Board Zoom meeting, he raised items that were
previously discussed, he wants fellow Board members to promptly respond to his
emails and calls, he told the CEO he would be “all over” him,* and he told the
Company’s outside counsel (who said that Russell as a Board member would be
provided with books and records only if he got a court order) that he should be fired
and that Russell threatened an ethics complaint against him. (R. 83-84.)

Russell naturally responded to the Notice based on its contents, including the
Board’s invocation of Amended Bylaw II1.4(b)(i1), as the basis to remove him.
Respondents argue that Russell’s contention that had the Director Defendants given
notice and acted under the Original Bylaws, a different set of facts would have

played out, as speculative. (Resp. Br., at 12.)

3 The full statement that the Respondents claim was so abusive and threatening that it justified
Russell’s removal from the Board was “you have put me in the position of having to be all over
you to provide the proper oversight.” (R. 184.)
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That is exactly the point. The Board acted pursuant to a by-law provision that
was substantively different than the by-law provision it now claims authorized its
action. The Original Bylaws were not operative after they were replaced with the
Amended and Restated Bylaws, accordingly, the Board did not, and could not, act
pursuant to the old by-laws. Even, however, if the Board could have done so, it did
not, making an analysis of what those by-laws would have allowed academic. See
Sealey v. American Soc. of Hypertension, Inc., 26 A.D.3d 254, 255 (1°' Dep’t 2006)
(reinstating directors of a not-for-profit corporation who had been removed pursuant
to an invalid by-law finding that since the by-laws were invalid, “all actions taken
pursuant to them with regard to removing petitioners from the Society’s board of
directors were invalid” without analyzing whether removal could have been
accomplished via the earlier set of by-laws).

Permitting a process by which the Board acted under the procedural and
substantive provisions of one set of by-laws but then allowing a post-hoc
justification of that action based on another set of by-laws, which are substantively
different, is fundamentally unfair and not legally supported.

III. The FAC alleges that the Board removed Russell for an improper
purpose.

Respondents elevate form over substance and argue that because the FAC did
not expressly recite that the Board lacked cause to remove Russell, the case should

be dismissed with prejudice. On a CPLR 3211 motion, however, a court’s analysis

6
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is whether the proponent of the pleading has a cause of action, not whether he has
stated one.” Guggenheimer v. Ginzburg, 43 N.Y.2d 268, 275 (1977). It is not the
labels or conclusions used in a pleading that govern this analysis, it is whether “the
facts as alleged fit within any cognizable legal theory.” Leon v. Martinez, 84 N.Y.2d
83, 87-88 (1994).

The FAC contains allegations supporting Russell’s contention that the Board
did not have cause to remove him and was motivated by an improper purpose. (R.
200-03.) Respondents do not contest, as they cannot, that all inferences and plausible
conclusions must be drawn in Russell’s favor at this stage. But they completely elide
that the FAC includes factual allegations regarding Russell seeking information and
records regarding sub-debt transactions that were financial beneficial to Directors
but not to the Company, that after the Company’s long time counsel acknowledged
Russell was entitled to these records he was fired and replaced with new counsel
who asserted, completely contrary to New York law, that Merchant would not
provide Russell the requested records absent a court order, that after Russell
continued to push this issue, the Director Defendants removed him pursuant to a by-
law provision that, on its face, did not permit that action.

As such, Russell’s contention that the Director Defendants acted in bad faith
(R. 196, 9| 5) was not conclusory. It was supported by factual allegations that support

the cognizable claim that the Director Defendants lacked cause to remove Russell.
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A. The Defendant Directors are not shielded by the business judgment
rule.

Respondents attempt to dismiss this Court’s precedent that removal of a board
member by fellow board members should be limited to instances of “grave
derelictions” and that the power of boards to remove directors should be
circumscribed and “guarded jealously against abuse.” Petition of Holmes, 286 A.D.
500, 503 (1% Dep’t 1955). They argue that Holmes pre-dated adoption of BCL §
706(a) and the holding was limited to boards of insurance companies.

But Respondents concede that BCL § 706(a), which provides that the specific
provisions of a by-law adopted by shareholders may authorize a board of directors
to remove a director for cause, was intended to codify the common law. The common
law at the time was this Court’s holding in Holmes. Moreover, there is nothing in the
Court’s reasoning in Holmes regarding the need to limit the instances in which
boards may remove a director that does not apply with equal force here.

In fact, the structure of Merchant’s Board created by its governing documents
and BCL § 706(c)(2) provide even more reason why the instances in which the
Merchant Board may remove the Director a shareholder appointed should be limited
to instances of grave abuses.

The SH Agreement provides that each shareholder may appoint a director and
the Original Bylaws, which Respondents now argue they were acting under, were

expressly “subject and subordinate to the terms and provisions of” the SH

8
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Agreement. (R. 322.) Those by-laws further provided that not only did the SH
Agreement prevail if there was a conflict between it and the Original Bylaws but
that the intent of the SH Agreement should be consulted in the case of an ambiguity
within the Original Bylaws. (/d.) To hold, as the lower court did, that cause to remove
a Director in the Original Bylaws could be anything that the voting Directors decided
is completely contradictory to the Original Bylaws subordination to the SH
Agreement.

Similarly, the BCL recognizes that where a corporation’s articles of
organization provide for classes or certain groups of shares to vote for certain
directors, only the shareholders represented by the director at issue have the power
to remove the director. BCL § 706(c)(2).

Applying the business judgment rule to bar Russell from being able to
challenge the Defendant Directors, who represent just 45% of Merchant’s shares,
from stripping him of his right to appoint a Director and removing him from the
Board on specious grounds is completely contrary to New York law, in both
substance and spirit, and the Merchant governing documents.

B. Even if the business judgment rule applies, Russell has pled facts
warranting an inference of bad faith.

Respondents concede that even where the business judgment rule applies, a

board must act in good faith with unbiased judgment and in furtherance of corporate
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interests. The FAC, and even the documents upon which Respondents rely on this
CPLR § 3211 motion, demonstrate the opposite happened here.

The cases Respondents cite to argue that the lower court was correct to dismiss
the FAC without any inquiry into whether there was cause to remove Russell
demonstrate how extreme the trial court’s holding was. First, neither case involved
a corporation with a board of directors elected by shareholders. Davidson v. James,
172 A.D.2d 323 (1* Dep’t 1991), concerned removal of members of the Board of
Governors from a not-for-profit corporation and Grace v. Grace Institute, 19 N.Y.2d
307 (1967), involved removal of a member of the board of trustees from charitable
corporation created by the legislature. As such, neither holding conflicts in any way
with Holmes, which, like this case, concerns removal of a director appointed by
shareholders.

Second, in both Davidson and Grace, the courts inquired into the underlying
cause. In Davidson, this Court upheld the removal of members of a Board of
Governors because their actions were “in breach of their fiduciary obligations...as
members of [the] Board of Governors.” Id., at 324. While in Grace, the Court of
Appeals made its decision “[a]fter reviewing each of these actions and after studying
the entire record in this case.” Id., at 314. Here, the lower court held that because

there was not an express allegation of bad faith,* that was the end of the matter

* Which, as addressed in the appeal brief, was factually incorrect.

10

4924-2076-2525.v3



entirely and the Director Defendants’ removal of Russel could not be judicially
reviewed. New York law does not support such a drastic and harsh result.
Respondents argue that the documentary record establishes cause and
contradicts any allegation of bad faith. (Resp. Br., at 20.) First, this is a factual issue
inappropriate for a motion to dismiss. But, if anything, the documents that the
Director Defendants handpicked as the best to support their effort to removal Russell
demonstrate how infirm and illegitimate that effort was and how far away this
situation is from what courts have recognized is cause to remove a director.
Respondents claim that the Notice provided detailed charges that were
supported by documentary evidence. (/d., at 24.) The approximately 100-pages of
documents attached to the Notice (R. 82-185)° do anything but show breaches of
fiduciary duty, unfaithfulness, or conduct inimical to the corporation. Most of the
documents pertain to Russell’s unquestionably lawful request for books and records
as a Director. (See, generally R. 82-159.) Others include ordinary inquiries or emails
with corporate counsel. (R. 112-13; 145-48.) While in others, Russell raises concerns
and complaints with a lack of information being provided to the Board. (R. 173.)
The Notice asserts that an instance of Russell’s “abusive and threatening
behavior” is that “he has threatened ‘to be all over you’ to the CEO with daily call

(sic) and believes this is his proper oversight obligation.” (R. 83 (internal quotations

> Many of these are duplicate emails.

11
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in original).) The offending email string is at R. 184-85. In it, Russell emails Winters,
the CEO, asking “when can we discuss the succession plan that you have promised
in your contract as well as the sale of the business.” He continues, “my dad talked to
you pretty much every morning. Perhaps we can revive that old tradition.” (R. 185.)

In an email the following day, Russell states, “[u]nfortunately, you have put
me in the position of having to be all over you to provide the proper oversight.
Therefore, I am perfectly serious about talking every day, just like my dad did with
you.” Russell concluded the email by asking “[w]hen can we start speaking instead
of emailing again?” (R. 184.)

This email is not threatening and abusive. It is a director of a closely held
corporation (who is also a major shareholder) trying to do his job and discuss
important company issues with the CEO. The CEO, who was one of the Defendant
Directors who voted to remove Russell, may find this annoying, but it is not a breach
of fiduciary duty or anything approaching it.

The documentary evidence does not support Respondents and, in fact,
supports Russell’s contention that the Respondents removed him in bad faith because
he was pushing certain issues that they did not want him to explore.

IV. Russell stated a proper purpose for his books and records request.
In the FAC, Russell asserted that he was entitled to inspect books and records

regarding Merchant’s sub-debt under his common law rights as a shareholder. (R.

12
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207, 9 81.) Russell also pled that he had a proper purpose for his request regarding
these transactions with related parties; to ensure the Director Defendants were not
placing personal interests above their duty to the Company and to better understand
why different shareholders/noteholders received differing interest rates at the same
time. (R. 201, 9 38.) These inquiries are reasonably related to Russell’s interest in
Merchant as a shareholder and therefore sufficient to state a cause of action for the
production of books and records. See Pokoik v. 575 Realties, Inc., 143 A.D. 487, 488
(2d Dep’t 1911) (“concerns about board mismanagement...are on their face, a proper
purpose, even if the inspection ultimately establishes that the board had engaged in
no wrongdoing”) (cleaned up); Tatko v. Tatko Bros. Slate Co., 173 A.D. 917,918 (3d
Dep’t 1991) (proper purpose for inspection include “to investigate management’s
conduct, and to obtain information in aid of legitimate litigation™).

Respondents do not seriously contend that Russell failed to plead a proper
purpose. Rather, they make a factual argument that he already had the information

he needed and thus his request was speculative. (Resp. Br., at 27-28.)¢ The

6 Respondents try to draw a comparison to Beatrice Corwin Living Irrevocable Trust v. General
Electric Co., No. 653989/201, 2015 WL 13117424 (Sup. Ct. N.Y. Cnty. Sept. 25, 2015). To call
the analogy strained is an understatement. In Corwin, the plaintiff requested an order compelling
GE to determine and disclose the amount of taxes it would owe if it repatriated its overseas
earnings. Id., at *2. In GE’s public filings it had stated that calculating the repatriation tax was
impracticable. The Supreme Court noted that calculating the repatriation tax is an inherently
complex effort, which is why the Financial Accounting Standards Board allows companies like
GE to make the disclosure that such a determination is not practicable. The court further noted that
the plaintiffs did “not explain how or why GE’s board of management may have failed to exercise
oversight of GE’s financial disclosures.” Id., at *12-13. Here, Russell is not asking for the

13
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documents that Respondents attached to their motion go well outside the pleadings
and should not be considered on a motion to dismiss. The documents themselves do
not contradict anything in the FAC. They merely show that sub-debt has been
discussed often at the Board level, which is undisputed. If anything, the procedurally
improper submission of around 30-email strings spanning five years demonstrates a
lack of information about the two areas that Russell has questions about. There are
no contemporaneous communications regarding treatment of the Trust’s debt after
2018 when its note matured but was not repaid and, unlike the other noteholders, not
compensated with an increased interest rate. (R. 200, § 33; see also R. 114-15 (email
from Russell to other shareholders, which the Director Defendants identified as
harassing, abusive, and threatening, in which Russel explains his basis for seeking
information about this issue).) Most of the attachments to the Grable Affirmation
address issues with Russell’s personal sub-debt or his and Steven’s mother’s sub-
debt. (R. 218-309.)” Second, there are no documents regarding the Company’s

evaluation of Russell’s offers to refinance the sub-debt at a lower interest rate.

Company to perform a complex tax calculation and he has expressly explained the issue with board
members bypassing opportunities to save the Company money in favor of them earning more as
creditors of the Company.

7 In Respondents’ brief, they contend that these emails somehow support the Board’s removal of
Russell. (Resp. Br., at 24.) These documents were not included in the documents attached to the
Notice. Additionally, this collection of documents mostly spans 2016-21, with many emails from
2016 and 2017. Respondents’ efforts to justify Russell’s removal based on emails (which,
themselves do not demonstrate any sort of misconduct) from seven or eight years prior further
signifies how baseless and bad faith the Director Defendants’ actions were.

14
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V. The lower court abused its discretion when it dismissed the FAC with
prejudice.

Respondents contend that dismissal with prejudice was appropriate because
the FAC suffers from incurable pleading deficiencies. With respect to the cause of
action for reinstatement to the Board this could be the case only if a director
purportedly removed for cause could not judicially challenge his or her removal. But
Respondents admit that the business judgment rule does not go so far. (Resp. Br., at
22.) Even if the lower court was correct in holding the Board had the authority to
remove Russell pursuant to the Original Bylaws, Russell should be permitted to
amend his complaint. Under the circumstances, a dismissal without prejudice is
particularly unfair because (a) when Russell filed the complaint and the FAC, the
Board was purporting to act under the Amended Bylaws not the Original Bylaws, so
Russell should be given a chance to amend his pleading to address a new theory that
was not present until the lower court issued its decision; and (b) on the face of this
record, the “cause” is exceptionally weak. Indeed, via the documents that the Board
submitted in support of its charges against Russell, the Director Defendants admit
their primary motivation for removing Russell as a Director was because he was
seeking corporate documents to which he was legally entitled. (R. 82-185.)

The lower court dismissed the books and records cause of action based on the
inaccurate assertion that Russell had not requested books and records as a

shareholder. To the extent the court believed Russell should have asserted a separate
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cause of action for his request as a shareholder at common law, that can be easily
remedied via an amendment.

CONCLUSION

The Director Defendants removed Russell from the Board because he was
asking for documents that he had a legal right to. (R. 82-185.) They justified their
action based on the substantive provisions of a by-law they could not act under. The
lower court found that the Board’s action was lawful because the Board was acting
under the Original Bylaws, which all parties believed had been replaced and were
inoperative, and then did not give Russell a chance to even amend his pleading to
address this new theory.

The lower court’s ruling should be reversed and the FAC should be reinstated.

Dated: April 3, 2026 Respectfully submi?ted,
By: ,/

Brendan M, Goodhouse

CUDDY & FEDER LLP
Attorney for Plaintiff-Appellant
445 Hamilton Avenue, 14th Floor
White Plains, New York 10601
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